Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


■»■ 


* 


gS^'eiT«Ta»risj.^ 


.J. 

-J- 


:i*?^&K&?^&Ke'?D&Hejy:*: 


ili'C: 


(Iki 


Too 


iK 


q 


^*^  *i 


THE 


Swal  farts'  anb  ^unidBal  ^a^ette 


VOLUME   IV 


FROM  JANUARY  TO  DECEMBER,  1868. 


EDITED    BT 


W.  D.  ARDAGff,  Esq.,  BARRISTEH-AT-/  AW;  rOBT.  A.  EARP'SOX,  Eso.,  D.C.r,,  Q.C.; 

AND  HENPwY  0  CO(Ey,  Esq.,  BAERiSt'EE-AT-LAW. 


TOEONTO 

P£I^fED  AXO  rCBVSBCD  AT  17  k  J9  KiNO  E    .7 SET  BIST,  BY  W.  C.  CeEVT^rT  k  CO. 

1868. 


^  ... 


PRINTED  AT  THE  STEAM  PRESS  ESTABLISHMENT  OF  W.  C.  CHEWETT  &  CO , 

17  «  19  KING  STREET  EAST,  TORONTO. 


T^BLE 


or  TBK 


CASES  REPORTED  IN  THIS  VOLUME. 


^ 


PAOS 


AUmson  T.  Malgarejo 168^   F^arAAm  et  aL  v.  The  Qiinden  A  Amboy 

^  ^^tailwayCo 26 


AnglioT.  Minia 106 

ArmstTong  ▼.  Armstrong '. 136 

Attorney  General  t.  Toronto  St  Railway  C<x  187 
Ayleav.  S.  E.  R.  Co. 122,  168 

B. 

Bflgeley  T.  Forder H8 

Barnes  t.  Barnes  et  al 168 

Beattie  T.  Mutton  186 

Ben  T.  McLean 164 

Betta  V.  Neilaon IS 

Blaikie  t.  Staple 4 

Blakely  Ordnance  Co.,  Be 78 

Block  T.  lafaam  et  al 10 

Bower  ▼.  Griffith  et  aL 77,    92 

Brady  y.  Western  Insnrance  Co 6 

Brand  v.  BickeU 68 

BriggsT.Boea 86 

Brittlebank  y.  Goodwin 168 

Brooke  y.  Bank  Upper  Canada • .  • .       7 

Backley  y.  Jackson 168 

Barleigb,  Corporation  of,  et  aL  y.  Hales  et  aL  107 

C. 

Cameron,  In  re 187 

y.Bamhart   , 187 

Campbell  y.  Corporations  of  York  and  Peel.  170 

Carney  y.  flskenetaL 166 

Caton  T.  Caton 86 

Chamb^^ain  y.  McDonald 123 

Christie  y.  Clark 106 

Cole  y.  Buckle 162 

Coleman  y.  Kerr 87 

Commercial  Bank  y.  Smith  et  aL 186 

Cooke  y.  Hemin •••  164 

Co^;roYey.  Corbett 136 

D. 

Daniel  y.  Metropolitan  Riulway  Co 74 

Dickson  y.  Bnmham 128 

Dove  V.  Doye 162 

£. 
SatoD  y.  Shannon 26 


4* 


F. 


FAGC 


^ennock  y.  Schmalz  • 163 

Fishery.  Grace - 167 

Flintoft y.  Elmore 162 

Faentis  y.  Montis 168 

G. 

Gibb  y.  Corporation  of  Moore 171 

GUbert  y.  GUbert 140 

Glassy.Hope 136 

Gloyer  y.  East  London  Water  Works 71 

Gore  Bank  y.  McWhirter 162 

Gort,  yisconntess  y.  Clark 109 

Grabowski's  Settlement,  Re 163 

Grand  y.  Corporation  of  Gaelph 106 

Greenwood  y.  Commercial  Bank 42 

H. 

Hally.Hall 79,  168 

Hamilton,  City  of  y.  Morrison 188 

Harold  y.  Corporation  of  Montreal 86 

Harrold  y.   Corporations  of  Simcoe   and 

Ontario 42 

Hayman  y.  Heward 184 

Henderson  y.  Morrison 186 

Hincks  y.  McKay 86 

Holdsworth  y.  McCrae 80 

Hopkins  y.  Westcott  et  al 186 

Honck  y.  Town  of  Whitby I89 

Huntington  y.  Ogdensbargh  4e  Lake  Cham- 
plain  Railway  Co 42 

L 
Indianapolis  A  Cincinnatti  Railway  Co.  y. 

Rutherford 136 

Inman  y.  Buck 168 

Inns  of  Court  Hotel  Co.,  In  re 168 

J. 
Jerry  y.  Phosphate  of  Lime  Co 73 

K 
Kelly  y.  Macklem 24 

L. 

Langford,  Goods  of.  In  re. 168 

Lebel  et  aL  y.  Tucker    73 


IV 


TABLE   OF   OASES. 


FAGV 

LnteT.  Haii 126 

Lehman  y.  McArthnr 6 

Lyon  T.  H(»m6 > 183 

M. 

Mam  Y.  Dnvidson 28 

Martin,  G.  U.,  Ex  parte 124 

Mason  t.    Agricultaral  Mutnal  Assuranoe 

Association y 42 

Mills  V.  McKay 123 

Miron  t.  MtOabe,  In  re 45 

Moore  ▼.  Lnce,  Li  re 172 

Murray  y.  I^ayison 6>  23 

Mc. 

McCorrigal  y.  Storey f 86 

McDaniels  y.  McDanlels 167 

McDonaldy.  McDonald.. 123 

McGregor  y.  Calcutt 86 

Mclnnes  y.  1  >aYld8on 26 

McLennan  y.  Wishart 186 

McMvUeny.  Macdonell 105 

MoNally  ▼.  Church 167 

«  N. 

Natal  Investment  Company,  In  re 168 

Kelson,  In  re 189 

Newton  y.  T)ie  Ontario  Banlc 23 

New  Zealand  Banking  Corporation,  Ez  parte    78 

P. 

Parr,  an  Insolvent,  Re 22 

Patterson  v.  lloyal  Insurance  Co 69 

Pennsylvania  Railway  Co.  y.  Books 186 

Penyman  y.  I  ister 168 

Plant  y.  Granil  Trunk  Railway  Co 106 

Playford  v.  United  Kingdom  Electric  Tele- 

graph  Co 80 

Poulton  y.  L.  *l  S.  W.  R.  Co. 78 

R, 

Rangeley  y.  M  idland  Rdlway  Co » • .  164 

Read  v.  Great  Eastern  Railway  Co 148 

Reg.  y.  Anderson 188 

"    y.  Barrow. 188 

"    y.Boyle 167 

"    y.BuUock   60 

"    y.  Dovey • 72 

"    y.  Flynn 72 

"    y.Glyde ,....141.  169 

"    y.Hicklin ',..  188 

"    y.  Hunter 72 

"    y.  Jarvis '     9 

"    V.  Layard ...     10 

"    y.Maedon\ld 23 

"    y.  Marsden    185 

"    y.  Mayor  <fr  Corporation  of  Tewkesbury  187 


« 


<( 


(( 


«( 


FAGB 

Reg.  v.  Mills  et  al 41 

"    y.Mockford 72 

"    y.Mortson 168 

"    y.Murray 169 

"    y.Naylor 72 

"    y.Prince 184 

"    y.  Reno  A  Anderson 185 

"    y.Shickle 184 

"    y.  Steels 72 

"    y.  Tyson 71 

Reg.  ex  rel.  Adamson  y.  Boyd 63 

Boyes  y.  Detlor 67 

Bugg  et  aL  y.  Bell 56 

Forward  v.  Detlor 67 

Walke?  y.  MitcheU  et  al 74 

Rontledge  et  al.  v.  Low  et  al 186 

Royal  Canadian  Bank  y.  Mitchell 136 

Rutherford  Man.  Co.  y.  Great  'Western  Rail- 
way Co 162 

S. 
Scott  y.  Hunter  ! 122 

"    y.Stansficld 168 

Shawv.  Morley 169 

Simpson  y.  Newton 29 

Slmer  y.  Great  Western  Railway  Co. 168 

Smiley  y.  Glasgow  alfd  Londonderry  Steam 

Packet  Co 84 

Smith,  Trucman  B.^  In  re 77 

Smithy.  Ratt^ 24 

Soules  y.  Morton,  In  re 138 

Stein  y.  Ritherdon 91 

Stlnaon  v.  Pennock 124 

St.  Vincent  v.  Greer ..« 4 

Sweeney  y .  Port  Burwell  Harbour  Co 24 

T. 

TidsweU  y.  Whltworth 4 

Toronto  Savings  Bank  y.  Canada  life  Assure 

anceCo. 186 

Tallman  v.  Mutual  Plre  Insurance  Co.  of 

ainton   167 

Turner  v.  Walker , 6 

W. 

Walk^  y.  Great  Western  Railway  Co 6 

Wangle  v.  Conway 140 

Welsh  y.  Leahy *. 90 

Western  Union  Telegraph  Co.  y.  Carew ....  85 

Whateley  y.  Whateley 123 

Williamson  v.  Grand  Trunk  Railway  Co. . . .  24 

Wilmot  V.  Howard. 85 

Wilson  et  aL  v.  Ford  et  aL 85 

Wilson  y.  Merry 1 68 

Winckler  y.  Great  Western  Railway  Co. . . .  151 

Woods  v.  Rankin S6 


January,  1868.]  LOCAL  COURTS'  *  MUNICIPAL  GAZETTE. 


IVoL  IV.— 1 


DIARY   FOR  JANUARY. 


I.  Ved. 

2-  Th.  . 

5,  SUN. 

6.  Mun. 


7.  Toei.. 

S.  Wed.. 
II.  Sat  .. 
11  SUN. . 
\'X  Mnn.. 
15.  Wed.. 


19.  Sat  .. 

Id.  SUN. . 
eo.  MoQ.. 


9.  Toes. : 
25.  Sat  .. 
38.  SUN.. 

28.  Tues.. 

29.  Wed.. 

^.  TIL  ... 
31.  rri.  .. 


Oircumciiim.    Taxes  to  be  computed  from  this 

date. 
Error  and  Appeal  Sittinga 
2*4  SuMdajf  after  Chrulnuu. 
Mjpipfumv.    County  Court  and  Surrogate  Court 

Term  b^ina.    Municipal  Elections.    Heir 

and  Devisee  Sittings  commence. 
Last  day  for  Tovn^ip,  Village  and  Town  Clerks 

to  make  returns  to  County  Clerk. 
Election  of  School  Trustees, 
County  Conrt  and  Surrogate  Court  Term  ends. 
In!  Amttay  afUr  E^phany. 
Election  of  Police  Trustees  in  Police  Village. 
Tns&snrer  and  Chamberlain  of  Munidpalinr  to 

make  return  to  Board  of  Auditors.    School 

Reports  to  be  made  to  Local  Superintend't. 
Articles,  &c,  to  be  left  with  Secretary  of  law 

SoeieQr. 
2imd  Sundap  aftfr  EpSphanif. 
Members  of  Municipal  Councils  (excepting  Co's) 

and  Trustees  of  Polioe  Villages  to  hold  first 

meetimL 
Heir  and  Devisee  sittings  end. 
GmoernoM  of  St.  l\ad. 
Zrd  Suftdof  ofUr  ^f^kanjf. 
Ist  meeting  County  CounciL 
Appeals  from  Chanoery  Chambers  (except'  in 

all  cases  during  Examination  Term). 
School  Financial  Report  to  Board  of  Auditors. 
Last  day  for  Counties  and  Cities  to  majce  re- 
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Great  changes  have  taken  place  in  the  poli- 
tical aspect  of  this  country  during  the  past 
year.  These  changes  call  for  notice  from 
us  only  so  fiur  as  they  affect  ourselves. 
Upper  Canada  and  Lower  Canada  are,  in 
name,  no  more.  Nova  Scotia  and  New 
Bnmawick  have  cast  in  theur  lot  with  us,  and 
Canada  as  a  unit,  comprising  four  provinces, 
hts  become  a  dominion. 

As  the  oldest  legal  periodical  in  the  four 
provinces,  and  as  the  organ  of  the  profession 
in  the  largest  and  wealthiest  of  them,  the 
Canada  Law  Journal,  daims,  without  fear  of 
eontmdiction,  or,  we  think,  without  the  danger 
of  being  considered  presumptuous,  the  right 
of  representing  not  only  the  profession  of 
ODtario,  bat  that  of  the  Dominion  at  large. 

Earnestly  desiring  also  to  increase  as  well 
the  oselulnefls  as  the  sphere  of  usefulness  of 
^Aii  journal,  we  shall  spare  no  exertion  on  our 
part  to  make  the  Gasette  acceptable  in  the 
sister  Provinces  amongst  a  class  of  readers,- 
»iiDilar  to  those  who  form  the  bulk  of  our 
subscribers  in  Ontario. 


Our  work  has  however  hitherto  been  almost 
entirely  a  labour  of  love.  We  are  willing  that 
it  should  so  continue,  if  need  be,  but  we  hope 
nevertheless  that  those  interested  in  this  pub- 
lication will  do  their  part  of  the  work  with 
more  regsrd  to  <nir  right  to  an  increased 
measure  of  support  (not  only  as  to  the  number 
of  our  subscribers,  but  as  to  the  payment  of 
what  they  owe  after  they  have  subscribed), 
and  with  more  regard  to  their  awn  interests, 
by  furnishing  us  with  such  information  as 
may  be  interesting  and  instructive  to  our 
readers  in  general. 

Our  thanks  are  due  in  this  respect  to  many 
of  the  County  Judges  and  others  who,  having 
their  heart  in  the  work,  desire  to  do  what 
they  can  for  the  oeneflt  of  others. 


BLUB  BOOKS  FOR  1866. 

Reading  blue  books  is  looked  upon  some- 
what in  the  same  light  as  reading  Johnson's 
Dictionary-^instructive,  but  if  any  thing  a  little 
dry.  We  have  never  heard  of  any  one  whose 
courage  and  endurance  carried  him  through  a 
steady  perusal  from  cover  to  cover,  but  at  the 
same  time  valuable  and  interesting  information 
may  always  be  gathered  even  from  much 
abused  statistics. 

We  have  approached  the  subject  in  the  hope 
of  presenting  to  our  readers  some  facts  that  may 
interest  them,  gleaned  from  the  mass  of  figures 
before  us.  The  following  table  we  have  com- 
piled from  the  volume  of  public  accounts  for 
the  year  ending  SOth  June,  1866,  lately  re- 
ceived with  a  number  of  other  books  of  the 
same  colour. 

The  County  of  Haltoh  does  not  for  some 
reason  appear  in  the  returns. 

The  table  is  interesting  as  shewing  the 
amounts  received  from  the  sale  of  stamps 
used  in  law  proceedings  in  all  the  several 
courts  of  dvil  jurisdiction  in  Upper  Canada, 
and  under  three  distinct  heads,  viz. :  (1)  0.  F. 
or  Consolidated  Revenue  Fund;  (2)  F.  F.  or 
Fee  Fund ;  (8)  L.  S.  or  Law  Society. 

The  stamps  of  the  first  and  third  kind  (C.  F. 
and  L.  S.)  being  used  for  payment  of  fees  on 
business  done  in  the  Courts  of  Queen*s  Bench, 
Common  Pleas^  and  Court  of  Chancery.  The 
stamps  of  thesecond  kind  (f»  F.)  bemg  for  pay- 
ment of  ito  on  business  done  in  the  County 
Courts,  Surrogate  and  other  local  Courts,  and 
on  proceedings  under  various  statutes  before 
the  local  judges. 
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Coonties. 

Bpaiit 

OarletoB   ^, , 

Elgin ^ ,...., 

Essex , 

Fronienao 

G^ey  4 • h . . ,  i . . , 

Haldiraand ••..-..♦..•., 

Hastings 

Hu^oQ  aird  Braoe '..'., 

fiaat.i ..;.»»., 

Lanaric  and  Renfrew  . , . .   

Lennoir  and  Addtngtoa  .1 

Iieeda  and  Or0liviU« «. 

Lincoia.  •,*••  «b*  ••.«  <^  •••<••#•»• « 
Middlesex 

Northumberland  and  Darium  . . 

Ontario ,,. 

Oxford 

Perth ^.,. 

Peterboro' 

Preaoott  and  RoBflell 

Prittoe  JSdward   

Stffioee  , . . , ■ 

Stormont,  Dnndaa  and  Qlengary 

Yicteiria    

Waterloo ,.,, 

WeUand   , 

Wellington , . , . 

Wentworth. 

Tork  A  Peel,  including  Toronto 


Con.  Rev.  P. 

f466  n 

708  00 
0^73  87 
1*6  86 
495  51 
131  41 
114.48 
653  39 
430  86 
Itl  Of 
207  10 
228  U 
218  66 
»98>66 

278  36 
812  25 
114  9ff 
579  98 
181  91 
287  61 

279  6a 
810  17 

40  86 

187  16  , 
276  60 

409  00  , 

220  40  , 

101  .«6  . 

173  87  . 

829  66  , 

828  40  . 

19,126  21  . 


•.».••»• 


Fee  Fund. 
$1,870  86 
1,890  60 

471  68 

54  63 

1,238  61 

1,464  62 

662  47 
1,306  17 
1,827  62 

707  84 

603  60 

1.988  66 
1,404  58 

918  18 
1,298  66 
1,756  13 

720  78 
1,679  79 
1,279  18 
1,247  88 
1,196  00 

769  61 

418  72 

686  37 
2,682  99 
i,555  16  , 

872  29  , 
1,049  74 

626  83  , 
1,854  40  . 

1.989  11 
6,003  06  . 


Law  Society. 

1419  90-^ 

886  66 -« 

143  45  - 

121  12- 

446  38- 

88  18- 

74  09- 

866  24  — 

842  47  — 

1h7  68  - 

811  22  — 

146  29  — 
187  76  — 
242  26  -i 
261  25  ^ 
909  63  — 

147  73  — 
495  23  — 

191  91  — 
249  37  — 
808  76  — 
264  58  —i 

80  21  — 
183  46  — 

192  86  — 
368  11  — 
194  75  — 

83  60  — 

96  90  — 

804  95  — 

847  41  — 

6,957  99  — 


Total 

•  12,267  68 
-  2,980  16 

788  60 
292  60 

•  2,176  45 
'  1,669  16 
'  841  04 
'  2,226  80 

•  *2,«0<)  44 

•  1,046  62 
'  1,021  82 
>    2.857  96 

1,760  88 
1,658  96 
1,838  25 
8,477  01 

983  44 
2,754  90 
1,658  00 
1,734  23 
1,784  48 
1,344  26 

489  78 
1.0i)6  98 
3,161  &4 
2,332  27 
1,287  44 
1,286  00 

79^  10 

2,489  00 

8,664  92 

82,086  25 


126,879  62 
The  figures  In  the  above  table  show  the 
amount  of  stamps  sold,  to  be  ttsod  in  prooesd- 
ings  in  the  Superior  Courts,  $44,306  78,  and 
in  the  County  courts  and  other  local  courts 
$43,878  79,  or  in  other  words  that  the  income 
derii^  froin  business  in  tho  Superior  Courts 
exceeds  that  from  the  LocftT  and  Inferior  Courts 
by  $927  99.  Bu(  in  reasoning  upon  these  figures 
it  must  be  borne  in  mind  that  the  general  i>evo- 
nne  is  not  chargeable  with  the  etpense  of  oourt 
aooommodations  for  the  County  and  InfeHor 
Local  Courjts,  that  comes  fr6iao^  local  sources. 
Whereas  the  fact  is  otherwise  in  respect  to  the 
Superior  Courts  of  Common  Law  and  Bquity, 
the  L.  S.  (LawSddfety)  stamp  collection  beiitg 
applicable  to  interest  upon  and  redemption  of 
debentures  issued  by  the  Law  Society  to  cover 
tiie  outlay  for  eztensioD  of  butldings,  AC'^ 
vectesary  to  make  the   aeobilimodation  re- 
quired for  the  Superior  Courts  at  Toronto ; 
and  a>nsequently  the   sum  of  $10,427  26, 
•being  whoUy  applicable  to  the  purpose  me»- 
Uooed,  and  tberebeing  a  oaanter  otiilay  in 
the  Local  Courts  wtiich  is  not  represented  in 
this  tsMe^  the  sum  named  should  he  deduct- 
ed freHi  the  sggtegats  of  $44,806  77,  leaving 
$2a,8Y9  d2  against  $48,878  75,  and  showing 
a  contribution  to  the  General  Revenue  Fund 
by  the  County  and  other  Local  Courts  of. 


.    $48,878  79  $16,427  26=187.686  ^7 

$14,499  27  more  th^n  contnbuM  by  the 
Superior  Courts.  And  the  disparity  is  muoh 
greater  even  than  these  figures  ezhiint  For 
the  clerks  of  County,  Surrogate  and  Division 
Courts  (nearly  800  oflScers)  are  all  remuner- 
ated by  fees  payable  by  suitors  of  these  eourts 
in  money,  while  the  whole  staff  of  officers  in 
the  Superior  Courts  of  law  and  equity  in 
Ti>ronto,  and  the  several  deputy  clerks  of  the 
Ckt>Wii^  are  paid  by  salary  from  the  geuerml 
revenue.  But  fliis  opens  a  large  quesUon, 
one  too  eztenshre  for  a  sSngie  article,  and  we 
leave  it  for  the  present 

A  great  disparity  wtU  be  observed  to  the 
amount  of  coUeotions  firom  the  dW^imt  eoan- 
ties;  a  deaparity  it  is  not  easy  to  accodnt 
for.  .  lliis  Is  especially  noticeable  in. respect 
to  1^  Fee  Fond  stamps  for  the  Loealand 
fnferiov  Courts.  Not  te  speak  of  Toik  and 
Peel,  which  gives  a  sum  of  fO,eM  eS,  there 
is  the  County  of  Simcoe  giving  $2,682  99, 
the  County  of  Wentworth^  $1,989  11,  the 
CofiBty  of  Waterlooi  $1,864  40,  or  a  total  for 
these  three  counties  of  $6,626  60,  as  compared 
to  a  total  of  $97$  86  (or  one-seventh  nearly) 
ibr  the  following  three  counties,  vis. :  Essex, 
$64  $8,  Prescott  and  Russell,  $418  72,  Lamh. 
ton,  $608  60.  There  has  been  a  great  falling 
off  in  the  business  of  the  courts  this  last  year  it 
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IB  iroe^  but  •  eonpArison  irith  mnilar  rttums 
ten  yun  bftck,  snd  befora  the  sturap  law  came 
in  force,  will  exhibit  somewhat  similar  results, 
via:  $ld,7i8.  as  compared  to  $2^500,  (one- 
seventh  nearly)  In  the  year  1857.  Thus- 
Tee  Fund  for  1857,  shows: 

Weotvurth  ^.878  ..  Kasex  $875 

Sincoe   ..     <i.8S8  ..  Presoott  A  Rmsell      S91 
Wellington    4M^  ••  Lembton 1,234 

$16,748  $2,600 

The  slatefoent  of  the  Fee  Fund  account 

shows  for  the  whole  of  Upper  Canada  a  deficit 

after  paymeot  of  the  planes  of  thirty 4wo 


County  Judges  and  five  Recorders,  and  $6,400 
towards  travelling  expenses  of  the  County 
Judges  of  $47,833  21 ;  and  this  is  the  whole 
deficit,  for,  as  we  have  already  observed,  there 
is  nothing  leA  to  be  paid  clerks  or  other 
ofiBcers.  But  in  other  years  the  fee  fund  has 
given  a  surplus  to  the  genenU  revenue  fund. 
In  the  year  we  have  already  referred  to,  1857, 
there  was  a  surplus  of  $24,797,  contributed 
by  the  litigants  in  the  Local  Courts  (after  pay- 
ing the  whole  establishment  of  these  courts), 
to  the  general  revenue  of  the  Province. 
So  much  just  now  as  to  law  stamps. 


MUNICIPAL  RETURNS  FOR  1866. 

The  foUoving  table,  which  we  oopy  from  one  of  the  Blue  Books  recently  published,  will 
be  interesting  to  many  of  our  readers : 


'< "  ■*'"^ '-'  ■'"  ■ 


Vjugx  or  vas  Coxnmr. 


COU3ITISS. 

Brant. ; •. 

Bruce 

Ctrleton 

Elpn 

Essex . ,. 

Frontenac 

Grey 

Htid)aiaad 

fl»liDa. ..*.... 

flMtii^(^865; 

Horon 

Kent 

Uabton 

I«Bvk * . : 

Leeds  and  GreviviUe 

I<e&Dox  and  Addir^ton , 

Lirioolo ,' 

Middlesex '. . . 

NorWk.; 

Nortbumberlaod  aod  Durham. , 

Ontario , . , 

Oxford 

Peel 

Perth  V.,- 

PeterbovoQgh 

Prescott  and  Rusaell  (1865) .... 

Prince  Edward 

Benfrew :. 


fteraont,  Duadaa  and  Glfngaiy 

Tictoria  

Waterloo. ; 

Welland 

Wellmgton  - 

** cBtwortiS.  ••v.*4*...rba4«^. 
York,... 

TiHal,  Ooimties 

Ami — Cities 

Separated  Tqwim  .... 

Total,  Upper  Canada^  186$  . . 
do.  1865  . . 

do.  1864  . . 


KtUDber  of 

Nmnbetofj 

▲crefl 

RatepAjen 

uwetsed. 

tjueu^d. 

228,896 

6,360 

673,288 

7,673 

559,217 

6,187 

436,091 

6,282 

881,403 

6,744 

470,993 

6,778 

1,068,386 

10,112 

281,571 

4,672 

82a,816 

4,489 

560,215 

7,272 

795,4(i8 

10.411 

536,215 

7,638 

666,856 

6,425 

622,467 

6,978 

717,256 

10,107 

828,856 

6,421 

193,598 

6,862 

754,686 

11,460 

872,787 

6y887 

818,751 

12,066 

487,047 

8,845 

474,268 

8,123 

284,202 

6,121 

519,625 

7,264 

551,402 

4,857 

558,941 

3,918 

235,895 

4,290 

533,794 

4,663 

1,056,718 

10,$32 

762,073 

9,746 

619,792 

4,961 

814,824 

6,961 

224,520 

6,218 

709,784 

10,417 

274i,0$7 

6,514 

814,957 

16,169 

18,995,107 

258,638 

18,198 

81,238 

9,419 

7,119 
296,995 

19,017,722 

18,687,798 

291,977 

18,144,470 

278,82$ 

Aneued  vaIv* 

of 

BmU  Estate. 


$ 

5,147,417 
8,870,218 
8.151,503 
4,329,711 
3,243,756 
2,485,006 
4,325.969 
8,477,512 
4,811,556 
8,054,047 
8,204.989 
4,518,999 
6,177,627 
a,095,$42 
6,576,788 
8,769,372 
6,812,206 
6,466,078 
4,488,153 
9,651.111 
6,905,752 
9,329,016 
6,228,652 
4,160,871 
£,UI,a$8 
1,818,088 
4,166,563 
1,218,865 
5,004,984 
6,887^4$6 
2,989,726 
6,270,162 
5,654,019 
9,151,822 
6,028,544 
18,848,668 


of  PersQoal 
Prop«xt7. 


$192,076,489 

88,801,882 

7,823,286 

1238,201,657 
282,782,016 
241,068,96$ 


$ 

815,042 
209,555 
327,950 
322,245 
386,666 
299,271 
831,127 
170,000 
d79,67$ 
81,460 
834,553 
549,052 
588,738 
468,744 
$17,09$ 
178,450 
777,606 
861,819 
178,774 
$46,687 
566,533 
544,988 
403,740 
176,605 
l$a,«26 
285,907 
835,225 
279,023 
244,7f0 
$$2,684 
1$8|277 
686,750 
528,623 

1,021,208 
457,565 

1,845,440 


16,267*174 

10,853,282 

685,581 


-Volhl  emmimt 
of«era«is 
of   Ta^os. 


26,295,087 
26,857,829 
24,966,242 


$ 

20,854 
27,47a 
620^ 
21,481 
17,866 
10,928 
108,702 

2,509- 
12,844 
49,890 
76,657 
'21,048 
25,  »7 
20,109 
14,853 

3,224 

9,940 
60,888 
14,204 
18,446 

7,210 

4,oga 
i,8oa 

14,678 

16,826^ 

4,200 

2,67a 

2,76$ 

91,266 

$,tf$ 

46,850' 

9,88$ 

5,879' 

16,06ft 

42,63T 

7,547 


$610,86$ 

421,117 

29,838 

$1,261,811 
1,370,874 
1,765,44ft 


( jMwary;  iStB. 


J  EttUte  ta  ordu  «tr«ct>  W 

9  owners,  el  (he  tiljftiaiQg  pt«- 

B  of  Ibeir  deAult,  to>da.th« 

]  to  cttBixB.  ih&  nnysei'm 

I  propottioiHte  pitt  0t  UiB  Gzt 

Ig..  wdn&ddlttan&I.r.tmcd;.  lEisconncn 

■fend  to  rtqolre  pi;aieiit  from  >d7 

pfoapier,  to  b«  Istici]  b;  distrcM,  *bA 

"        impoUory  od  the  owner  lo  allow 

i   deducteJ  rrom  the  rept. 

).  street  were  demiaeJ  bj  Ibe  pluin- 

*efeDd&Dt  ftt  ft  ■<  clear  jeorly  real," 
It  COTSDUlting  to  "pnjnmt  dUcbugfl 
|Ua»S'.^^''an  Wi^«vte9,   UBeBimenti   and   impnaitioas 
^Jtf  '  4^^  g  I^Hit^g^jQthleb  daring  tbe  tgrm  ehciuld  become 
f  tbe   demiiieil   premUea." 

D (iff  neglecting  to  do  the 

LfJ^frk,  the  ooDDcil  caused  ii  to  be  done, 

'^•'^w'^i*!S*^*^^S^^'°*'^  I"'''  '*'"  pT'iporlhinal  Blinra  of 

aCa*iiSlc*^*i&Bi?*-      ^'"'    *»*  t***  p»J<Dei>t  hH.Iog 

'   the  platotiff.   not   for   a   rate, 

r  impoBidori,  payable  in  re^ptct  of 

_..j_;„^es,  bat  for  Irtaoh  of  dmy  imposed 

^^^^•stttnte,  he  eoald  not  cooipet 
'"^^iador  W»  oo*enaol, 

'-■""C  I%dncta  T.  WhilKorih,   Lim  Bf p. 

_         *WS--=--ii----  T?  -ii-JS-^^'S^"''    Law— TowxcHip    Cou^CJJ.- 

;  .^  ^^<S-!jria-3Eii:^;^i''/'i:-:j*S^'<i:5E»D8h,pCoiini!iipai.sed»i.f  »« f. 


couneillorg  for  Ibeir 


(•E^forward,  by  loi^e  were  pw**d  pr»nd- 
'I^  fjlHhei  ai^in  oC  eiO  a  year  fur  eRoh 
*^^or  lettiag  pnd  in^pegting  ibe  roadi^ 
"^~  to  tbe  t2Q  The  by  Ian  patsal  ib 
YSZ^/^  mOTcd  against  nnd  quruhed  ly  Ihe 
"  '^aeaa s  Bench,  ns  illajjal  On  a  biil  bf 
i[>;^£r  Sled  in  the  Bams  yepr  tlieC»urlo^ 
IW^BDiberBwba  wer«  itfLQlaHls  ^o  repHf 
^^oration  Ihe  $10  a  year  Ibey  hod  ra- 


r^'tfe?^^  ^»*^'^*^•»S^«Saii:;fw;^^M^"celTed,  but  htld.  that  tbe  raters?'? 


itnlilled  to  a  decree  reaioriof  tbe  ti 

|eaid  fer  the  yean  belneea  lgd»  ftud 

the  sxlant  that  eoob  payments 

\\m\t.—Biatkf  r  SiapU, 


:ltlor  flr  mbw  of  •  tovufaly  i»  antitMd 
lUoR^W  hi*  MI!*1m4  to  ^ff*'  kImr 
PCBTJidei^i;  by  <t)ie  ftatme  oofy  i^  Mid 

mi^y  ^tTepOTBned.ba^t:  by  the 

ity:   the  ¥Drd_  "officer"  ai-ed  in  tbe 

|et.^pf)riiigtB  the'reeia«[,H.«ovpoii1or, 

'  la  wl^m,c(WfeM>tien  ia.lo  ba.^fd 

_|*iinaU  I  lie  will  be  enlilaij.  boinotiflr,  to 

il^trom    Un    nnnioipalily    pnymftat.  {0r 
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«f Ijie  basinet  df  the  nnittlcfjyality.— 5^:  ftjieent 
?►  Crier,  178/ 


SIMPLE. CONtBACTS  &  APFAIES 
O:^.  EVERY  DAY  I4IPE, 


NOTES  OP  NEW  DECISIONS  AND  LEADING 

CASES.      . 
Landlord  and  Tbhant  —One  wIiq  agrees.  Vo 
let,  impliedly  promises  that  he  ba^  ft  gQod  t\t\^ 
to  kt.'-Slranlu  v.  St.  John,  Law  Rop.  2  C.  P 

In  a  lease,  the  lessee  covenanted  not  to  assign 
witiout  Uceuse,  aud  the  lessor  covenanted  not  to 
withhold 'his  license  **  unreasonably  or  vexa- 
tioasly.**  ZTe/rf,  that  it  was  uareasousible  and 
texatious  In  tbelossor  to  refuse. his  l^seose  to 
assign  to.  a  person  wholly  unobjectionable,  his 
object  in  refusing  being  ayowed^  his  wish  to  get 
a  surrender  of  the  lease  fpr  the  purpose  of  re- 
building. The  court  decreed  the  jesapr  to  con- 
cur  in  the  as^^ignment^  vid  directed,  an  inquiry 
to  assess  the  damagea  to  be  Awarded  tn  the 
assignee  for  refusal  of  the  licensQ,  Lehviann  v. 
MsArdur,  Law.  Rep.  3  Bq.  UO. 

Paoximatb  Causi— Rswa&d.— On  the  trial  of 
M  action  for  reward,  offered  by  the  defendant 
*•  to  any  person  ^ho  win  give  such  information 
SiS  shall  lead  "td  the  apprehension  and  conviction 
of  the  thlerca  "   who   had  stolen  watches  and 
jewelry  from  bishop,  it  appeared  that,  about  a 
week'af^er  the  theft,  R.,  havfng  brought  one  of 
the  gto7en  WHtches  to  the  plaiutiff's  shop,  the 
plslntiff  garve  tnformattdn,  and  R.  was  appro- 
beaded'tiio  gft'me  dayj  that,  after  two  or  three 
ilajs,  R;,  "being  in  custody,  told  where  some  of 
the  thieves  woald  be  found ;  that  they  were  appre. 
headed  there  ft  week  afterwards;  that  they  were 
fcobserJaentTycontlcted  of  the  theft,  and  that  R 
was  confidted  as  receiver.     Held,  that  the  judge 
tad  property  left  the  evidence  to  the  jury,  point- 
ing oiit  the  remoteness  of  the  information  ;   and 
that  a  verdict  for  the  plaintiff  ought  not  to  be 
8ftaM.1#.-^7*«r«>f  T.   TTa^Ar^r  (Exch.  Ch.),  Law 
Rep.  2  Q.  B.  301. 


Railway. — The  general  manager  of  a  railway 
hw  ««tfaotity  to  bltid'  tfc©  oompatty  to  pay  for 
medlcftl  ac^ikliriMefbrii  «er¥(in« of  the  oompany 
»Jnh^  Jrf  fto  Incident  bflilie  fill  way. — Walker 
▼.  ff.  W.  n.  Cd.y  L«nr  kejy.  2  Ei.  228, 


>-tttmmA 


by  others  is  no  defence  to  a  suit  to  restrain  the 
fouling  by  one  -^Croifdn/  ^  Snnx  y.  LighiowUr^ 
Law  Rep.  2  Ch.  478. 

C,  wishing  to  prevent  a  river's  being  fouled 
by  some  dye-works,  pnrebased  from  the  owners 
of  the  works  ^ome  Und  on  the  river«  without 
telling  them  hie  ebjeot.  Held,  in  the  ab^enee  of 
finy  express  reservatioav  by  the  owners  of  the 
works,  of  tUo  right  of  faudug,  C.  ctukld  maiuUin 
a  suit  to  restrain  it  —/A. 

Where  dye-works  ha.l  not  been  used  for  twenty 
years,  an.!  had  been  Hliowel  to  fall  into  ruin,  and 
there  appeared  no  intention  of  erecting  new  one**, 
held^  that  the  riglit  of  fouling  a  stream  ait.-iohed 
to  them  had  been  abandoned,  «ini  Inst  — fb. 


WATmoouiiss^-^Fotriiwo.-^Wlhefe' 'there  is  a 
preMilpiiTe  ^ght  to  foiil  a  stream,  the  fouling 
casimi  M' ooidsiderably  enlarged  to  the  prejudice 
of  otbers;  and  th^  fact  that  the  stfcam  is  fouled 


Pift«  iNsrRAycB— Pouct  xof  UNnmi  Skal — 
Aornt's  Powrr  to  Buro  Co.j?y  pAaai.— Waivb-u 
OF  Condition— PiHAWNG.-— One  of  thecoaditionfl 
of  a  fire  poKcy,  uot  under  seal,  insued  to  plaintiff 
by  def»ndant»,  an  Insntaftce  ('0.,  w.-is,  thnt  no 
vaitofanykinddk^tild  be  Sustained  in  any  Court 
against  the  Co.  for  the  recovery  tjf  any  claim, 
unless  brou^'ht  within  six  raontlis  after  dam»»2v 
occurring  to  the  insured.  Witlna  this  time  plain- 
tiff preseuted  hif  claim  for  loss,  wben.il  wa< 
agreed  by  parol  between  bim  and  eve  D.  acting 
for  defendants,  tfrat  if  plaintiff  would  not  prose- 
cute his  claim  ontil  S.  returned  from  Gnglaud. 
defendants  woold  pay  the  fiame  and  take  nt^  lid- 
vantage  of  the  Un^tatioii  clause  above  referred 
to.  The  insurance  had  been  effected  by  and 
through  D ,  and  the  preminms  paid  to  Mni,  or 
to  S  ,  who  was  associated  witli  him  in  the  nau- 
agement  of  the  Co.,  iMod  the  polio/  signed  by  D. 
as  "-maiiitger  for  the  aaid  Co.  in  Uppelr  Caaada." 
uk^ief'  iUB  express  antbortty  from  the  directors, 
1^0  of  wh(itm  subscribed  their  names  to  the  i-iinu 
opposite  a  seal,  with  the  name  of.  the  <^'9.  upon 
it.  It  also  appeared  that  after  the  it^^rauon  of 
Uie  six.monUis,  there  lud-heea  iin  aataal  tendor 
of  payment,  though  of  a  lesser  bwai  than  that 
claimed,  by  the  agent  of  def>endant»  to  plaintiff: 
Iletd^  that  D.  had  power  to  bind  (be  Co.  as  their 
agent,  and  that  what  had  taken  placu  betweeu 
him  and  the  plaintiff  J^aoounted  to  n  waiver  in 
law  of  the  six  months*  concbtioo»  4ud  that  the 
pUiatiff  was  therefore  etitltied  to  recover. 

Remarks  npon  the  impropriety  of  Insurance 
Companies  setting  up  defences  of  the  kind  indi* 
cat^d.  Instead  of  any  bona  fide  reason  that  may 
cxi!»t  for  resisting  claims  mads  against  them. 

Observations  on  the  premature  Introduction 
into  the  declaration  of  the  averment  as  to  the 
six  months*  lithitation  of  time,  ini^tead  of  leaving 
it  to  be  pl-aded  by  defendants.  —  Brady  v.  The 
Wenlern  Tnsaranc9  Oo.  [Limited),  1 7  XT.  C.  C.  P. 
507. 
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ONTABIO  BBPOBTS. 


COMMON  PLEAS. 

{Ji9pdrU^  jy  8.  J.  VkisKmmBiret,  TBi^„  Barristerat'Lato, 
mqporlat  to  the  Court.) 

MVBRAT  Tp  PaWSOH. 

nma^aUwer't.AU  (as,au.€h.  (iiy^Jffmi€im^plimce  wiOk 
avard—RestricUm  to  staMory  rfmedjf—PUading. . 

The  declaration  was  against  ttie  defendant  as  owner  of  a 
lot  adjoining  the  plamtltTs  land,  alleging  the  existence  of 
a  Urge  quantity  of  snrphiB  HMtor  upon  hoth  lote;  that 
both  parties  disputed  as  to  their  xaapeotiTo  Hf^xta  and 
liabilities  under  the  Fence-viewers  Aot(G.  8.  U.  C.  ch. 
67),  and  steps  were  thereupon  taken  to  procure  an  award 
under  fiwia  Act,  which  was  accordingly  done,  and  an 
asrard  made  in  the  preaenoa  awl  with  toe  asacoi  of  iMth 
partioB.  The  declaration  then  went  on  to  recite  the  award 
verbatim,  which  directed  two  ditches  to  be  made  by  the 
parties,  one  by  eAch,  and  concluded  thos,  **  said  ditch  to 
be  made  before  the  1st  October,  1865."  PlaintilT  then 
averred  j>erforma»ce  of  the  award  on  his  part,  but  a  neg-» 
Mft  and  refusal  to  perform  it  on  the  defendant's  part,  and 
claimed  damages  for  such  neglecit  and  refttftil:  Bdel^  oa 
demurrer,  that  the  declaration  was  not  bad  as  failing  to 
dlsilose  a  case  which  gave  the  fence-viewers  jurisdiction, 
which  it  safficiently  old,  but  that  it  was  bad  as  setting 
out  an  award  nrhlfd)  d  d  nottlxthe  timeeftch  )>arty  should 
have,  wttlyn  which  to  ^fovra  his  share  of  the  ditohing, 
or  direct  where  such  ditching  should  be  made;  and  also 
for  not  shewing  that  a  dematid  iti  writing  had  been  made 
on  the  ddfenda&t  to  perform  tlie  award,  the  non-compli- 
ance  with  wliich  would  have  entitled  the  piaiaAlff  undior 
the  Act  to  have  completed  the  diu-h  and  sued  for  the 
price  fixed,  instead  of  bringing  an  action  for  damages, 
which  could  not  be  maintained.- 

The  eleven  sub-Aections  of  section  16  of  the  abow  Act.  ro- 
fer  to  ditches  and  water-courses  as  well  as  fences. 

[C.  P.,  M.  T.,  31  Vic.  1867.] 

The  declaralioQ  is  Bufficientlj  •tat^d  ia  tho 
henit}  Dote. 

ThQ  iil«f«i)^lant  pleaded  a  plea,  which  iras  do- 
muprod  t<},  nnd  to  which  itisuonecessary  further 
to  refer,  as  the  judg^leDt  of  the  Court  turned  on 
the  foUowiDg.  amoog  other  exceptions  to  the  de* 
claratioo,  which  were  giveii  notice  of  bj  the  de- 
fendant; .  *      , 

L  That  the  declaration  does  not  set  oot  such 
a  case  of  action^  as  giies  jurisdiction  to  fence- 
iriewers  nnder  the  Statute. 

2.  lit;  dfiiea  not  appear  that  the  fence-yjewers 
were  aatistfied  that  the  defendant  was  dulj  noti- 
fied pf  the  meeting. 

8.  The  length  of  time  the  plaintiff  and  the  defen- 
dant had  respectively  to  open  the  ditehes  does 
not  Appear  to  be  stated  ia  (he  award/  which  is 
consequhHly  bad. 

6.  That  no  demakid  tfi  writing  appears  to  have 
been  made  on  the  defendant  to  perform  the  award, 
and  liad  sueb  been  made  the  plaintiff  migbt  and 
ought  to  hare  Aniseed  tb»  ditch  and  sued  fbr  the 
price. ' 

7.  That  the  place  to  dig  or  open  the  water- 
course is  not  definfteiy  stated  !n  the  award. 

McMiehad^  for  the  plaintiff,'  referred  to  and 
commented  upon  the  Fence- vie  were  Act,  sees. 
18, 14,  and  Russell  on  Awards,  506. 

Read.  Q.  0.,  contra,  referred  to  sees.  8, 14, 16, 
of  the  above  Act,  aiidB.  &  L.*fl  Free.  424. 

J.  WiasoVr  J.,  delivered  tbe  judgment-  of  the 
Court* 

Th«  declaration  is  ol]i>ect«l  l»<  *m  eeversl 
grounds.  Aa  to  tbe  first,  we  think  it  doeaeet  oat 
a  case-  winch  gave  the  fence^viewera  jurisdictioo. 
It  sets  oat  all  the  oirciisteincea  mckitioiBed  in  the 
seven  sections  of  the  22nd  Vic,  ch.  67,  and  tiiat 


a  diapate  had  earisen  in  regMsd^o  the  rigbu  and 
liabilities  of.  tl^see  partiea,  as  mentioiked  ia  fchet 
fifth  section.       , 

We  think  there  is  nothing  in  the  «eflQ]»d  ol^ 
jeotion :  Ihe  proceedings  jof  the  fmoe^viewein  asv 
alleged  te  faavA  l>een  copdooted,  anid Abe, Award 
made  in  fthe  preaetuw  of  both  parMei^  and  witL 
their  aaaent* 

We  think  Ihe  third  obJ«otipii  ii  good.  -  The 
twelfth  section  reqntreetbwt.  the  fences  viewers,  ' 
shall  decide  what  length  of  time  each  of  the  par- 
ties sball  have  to  make  bis  absre  of 'tiie  ditch. 
'■  TheawwrdsaiyB,  *<9mddltoh  is  td  be  mado  before 
theifirst  day  of  Octoben  1806^'^  On  vefldmg  U 
two  ditohee  are  epoketi  tff ;  one  to  k»  made  hj  the 
plaiMiff,  another  by  ihe  dofeadftnt,  begitaiag  a* 
the  samre  fi^dee.  The  last  ditch  epoken  of  in  the 
award  is  the  defeodant^s.  If  ehis  tinbe  appliea  to 
hers,  l)l«re  Is  no  thne-for  tlheplaiottfr  to  make 
his ;  if  It  applieeto  the  plaintiff's  diteh;  iliere  la 
no  time  specified  fbr  tbe  defendant  to  ntskohere. 
It  does  net  appear  by  the  award  thof  it  is  to  be 
one  oootiaaoas  ditch,  bat  rather  xwe  dttehes,  and 
is  bad  for  not  appointlsgtlie  time  for  both  parties 
to  make  it,  4iad  wbons  it  is  tk>  bo  made 

The  fifth  objection  we  think  well  fonnded,  and 
it  pats  an  end  to  the  action.  In  Berkeley  v. 
Elderkin,  1  El.  &  B.  805,  the  principie  is  recog- 
nized, **that  where  new  rights  are  given,  with 
specific  remedies,  the  remedy  is  confined  to  tbose 
specially  given.*'  Much  that  was  said  by  tord 
Campbell  applies  with  great  force' by  ftoalory 
here.  In  clearing  our  forests,  much  tnconVem- 
etice  was  felt  in  many  pf afces  from  the  land  being 
wet.  and'  as  the  tracts  granted  to  settlers  were 
small,  it  was  frequently  impossible  to  drain  one 
lot  without  trespassing  upon  another,  or  for  one 
man  to  drain  his  land  wi'thnut  the  assistance  of 
others  equally  interested  in  drsining  theirs.  While 
without  such  drainage  tbe  land  eot^  neVcr  have 
been  cleared  and  cultivated.  In  view  of  t)iis  the' 
Legislature,  in  providing  fbr  the  rights  and  lia- 
bilities of  adjacent  proprietors  with  regard  to  ' 
fences,  provided  fbr  a  simple  and  cheap  syKf^tn 
of  opening  ditches  or  water-courses,  by  tM  &th 
Vic.  cap.  20,  sees  12:  13,  1 4.  This  Act  imposed 
the  du^  on  those  who  wete  inferested  in  drains 
to  contribute  a  just  share ;  It  gave  the  Hg'ht  to 
make  ditches  across  the  lands  of  those  who  were 
net  intevsaled,  and  whsre  disputes  oro^e,  it  oao- 
bled  the  parties  to  apply  to  the  feoce-vicwe  rato 
award  concering  their  disputes.  It  providedthat 
if  any  party  neglected  or  refused,  upon  demand 
made  in  writing,  to  open,  to  make  and  keep 
open,  his  share  awarded  to  him  by  the  fence- 
viewers,  within  tbe  time  allowed^  either,  party, 
after  completing  his  own  part,  might  open  the 
part  of  the  party  neglecting  or.rt|(u«ing.  and  be 
entitled  to  recover  not  more  than  two  Abillings 
per  rod  fh)m  the  jpai^ty  neglecting  or  refusing  to 
open  his  share.  In  tbe  same  msnner  as  the  Act 
provides  for  payment  of  line  and  divlsioB-febces: 

Bat  our  atteotioa  has  been  oalled  to  Ihe  faet* 
that,  in  the  coosoHdatioa  of  this  Act  by  tbe  28 
Vic.  cap.  67,  while  section  16  enacts  that  to  , as- 
certain in  the  amount  payable  by  any  peraoo» 
who,  under  the  authority  of  this  Act.  makes  or 
repairs  a  fence,  or  makes,  open,  or  keeps  opea 
any  diiek  or  w(Uer-^our4€^  whieh  another.  pexsoQ 
should  have  done,  and  to  enforce  the  payment  of 
such  amount,  the  following  proceed tng^t  shaU  bo 
taken,  the  eleven  sHbeeotions  refer  to  feBjaa:i 
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oofy,  mifA4ifcfa  t>r  w4t«r>e6iifs«  Is- dttiitt«d.  vpen 
vbieh,  ft  is  «(M&t4Micle<i  thill  «}i«re  m  ho  remedy  to^ 
reooTer  the  amouot  pajahle  in  respect  10  a  ditoh 
or  -^uterieetfree'  .•*•.'"     i 

we  dff  ttor  tMiik  00.  'When  we  ieci  that  lhi» 
■e<»tieft,  «s^  trell  tM  Chose  whieh  preoede  H,  ret- 
peetin^  tflebee  er  water^ovyrMe*  gi^s  «he  right 
to  reoover  from  the  dafaulting  party  the  eneoftt 
of  work  til*  j>thier  pes^rm^  ttpoo  hia  default* 
not«»oetdiugiappiQeporBo4  &xedh>7  IbftSutane* 
we  thtph  ve  ahonld  not  be  joaiifiad  «n.:hol4ing. 
tbaU  beoHtte  in  praeeribiDg  the  prooeediag  lor 
its  veee<ei9«  lh«<  Uegiahue^e  Jbedop»Uted  tO/.re« 
pe«A  tim  weed  ^tchea  er  irater<>oooraes,  'U>  inteiMl- 
cd  10  wttkhold  tliat  whioh  lt,ha^,ao>e)early  giv^iu 
Loe^ipfpaA  t^  pvofiaMAof  Ibe  eri^aaA  fitatrntc^ 
and  ef  this,  w«  ai»  <or  opiaion  tlat  the  isreeeed^ 
iogs  ■aatioeeii  in  Afae  eleven  eeeitODfi  of  eeetion  . 
16,  have  itfereDoe  ta<4itebf8  m  «atfr-ee«fies» 
as  well  aft  to  fettceftj  l^  Do€.M%tr*mir^*  Bnttg^ 
1  Bbr«  A^Adh  858LitiB  iaid  by  T#Dteiidea„C*  J. : 
**  W«  arete  tooli  M  tiie  .ActIO'  toaro  bjr  wbaft 
mode  the  Joitiiiien  ia<  ie  be^afried  into  effeei." 

In  th ja  Yiair  of  il.  It  €atla«i  thai  thie  ptakitiff 
had  his  remedgr  under  chit  fitvtiftteaad  00  other ; 
thajt  he  oog^ht  to  have  demanded  of  this  cjefend- 
ant  performaBce  of  this  award,  and  if  she  made 
defanii,,  tl^t  he  Oioght  to  baTO  opiened  ber  ditch, 
and  eompeUed  her  to  pair  for  it  uod^  the  provi- 
sioos  gI  t^s  Aqt:  The  Yulry  of  $L  P'lncrat  T. 
BaUtrhwy,  2  C.  B.  H.  S  477,  Cockbum.  C  J., 
at  page  4B6,  s^s;  ''  Where  an  Act  of  parlia- 
ment created  »  ^i^tj  or  obligation^  and  giTOd  &. 
remedjr  for  ahreach  ofit  bj  a pecatiar  preoeediog» 
a  qhe^tioA  mdees  whether  the  remedj  ao  provided 
is  the  only  one  tq  be  had  recourse  to,  or  whether 
it  is  c^malatiTe."' 

Hjere«  as  in  that  ease  and  lor  simUax  reasons, 
we  think  tbe  LegisJature  intended  that  the  som- 
marj  proceedif£  pointed  ont  shoold  be  the  only 
one.  ,  .     .     ^ 

To  hold  oitherwise-woald,  we  think,  open  an 
app&Iing  sonrce  of  Utigaijon  ruinous  to  ail  con* 
ceraed\in  it.  and  opposed  to  the  /spirit  ni^  Inteo* 
tion  ai  \h»  ticyr stature,  whie^,',we  tbiok,  waa»  to 
pt»cti  in  Uic  hanUs  of  either  party  iutereHteU  tbe 
right  to  eprcdfio.  por(uro»a&ce  of  the  tbe  relief 
soagbCy  bat  nf^t  diMnages  by  SQit  ^r  non-peffor* 
manc«;(>fU^      ,  .,       .  . 

Judgmmt  foTdefitrndani  en  espo^lsoer  ^  tktiawMiiort. 


from  the  loss^lfio  (jhartet  fhut  there  mofC  bt  a  disso- 
lution  for  all  purposefl. 

^  That  some  formal  procem  li  necessary  llnally  to  deter- 
mine and  put  an  end  to  all  the  foavtioms  of  a  cori>oration. 

3i  That  notwithstanding  the  8tifli)enaion  and  aaalgmnent, 
tbe  banic  was  still  a  corporate  body,  liable  to  have  its 
property  sold  or  admiaistered  for  the  satislhctiQn  of  d«bte. 

4  That  A.  must  still  he  locilced  upon  as  the  president  of 
the  bank,  and  an  Application  to  set  aside  the  service 
upon  him  was  discharged  with  oosts. 

EOkambers,  Oetober  10. 1867.] 
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^ttoOKE  T.  Tut"  Bank  of  0ppeii  Cakaoa. 

^\ot  $ifpratid^  and  direclor»—3trvkk  o/prootu, 

Serviee  oCjaj^eSse  iqB»  owide  open  A.  Ml  p?«eidcat  of  a 
bank.  The  last  election  of  officers  was  In  Jane,  1866, 
vkfft  A.  was  eieated  ptetldeiit  fsv  one  totf.  No  «Ue- 
tMiioC4ifeeter»«ir  prtpideai^  h«d  talfei^  lOaee  siiuie  then, 
And  A  never  in  fact  resigned  his  office  as  president.  In 
September;  186<J,  the  bank  stiarpendod  specie  payment, 
and.  biOrt^saeOiia^s  Owrsafter  tbey  Mslgaed  their  proi^sriy 
•H^aMetS  Jo<tr««tee%  and  ftemtbeans  k«d  oeassd  to  do 
bashi^  ^  a  baok.  Jt  was  provided  by  tbe  charter. 
UBOtigst  otber  things,  th&t  s  suspension  of  si)ecie  pAV- 
nsnt-lbv  an^  Vls^,  or  an^xeess  of  the  debts  of  we 
Hkk«y  dure  iiaMS  thepaM^iipsttidbSBd  dep««iti^A)e.t 
«h(«Jd jHwzate  im  a  forfeit  of  the  charter,  Ac 

Bdif^  1.  TbStthe  total  annlhite^on  of  the  bank  was  not 
coatMifiatftd  br^fhese  prDviglo&s»%Bd  ft  does  not  IbUow  < 


Ttiie  w«9  «  sQiBmons  to  set  eeide  tbe  serTtee  of 
process  mnde  apon  Mf.  ATtan.  who  was  serted  es 
president  of  the  Bank  of  Upper  Oonatle,  npou  the 
ground  that  tbe  bank  bavistg  «a9pen<ieU  specie 
payments  for  more  than  sixty  dsjs  cooseoniivel^, 

!  ft  forfeitnre  of  their  charter  had  'been  created, 
and  that  there  existed  no  such  corporiatloo  as 

'  the  defendants  were  represented  to  be,  and  that 
even  if  there  were  ench  a  corporation,  that  Mr. 
Allan  was  not  the  president,  or  an  officer  of  the 
bank. 

It  Appeared  from  the  s^dayits  filed  that  the 
last  eleetion  of  officers  Was  in  June,  1666,  when 
•  Mr.  Allan  Wh*  elected  president  for  one  year, 
and  that  the  hank  suspended  specie  payments  in 
September,  1866;  and  before  sixty  days  there* 
from,  tbe  bank  (on  the  12th  November,  1866)  as- 
signed, l»ith  tbe  oonseot  of  tbe  sharebotders,  all 
their  property  and  assets  to  trustees,  and  hnd 
ceased  frote  that  period  to  do  any  bu^ness  as  » 
bank.  That  no  meeting  was  held  in  Jone,  1867, 
for  tbe  election  or  directors  aad  preaident*  and 
that  Mr;  Allan  had  never  In  fact  resigned  hie 
office  of  president. 

Maclennan  shewed  canae.     He  contended  that 
the  bank  did  exist  in  fact  as  a  corporation^  not" 
withstanding  tbe  forfeiture  of  tbe  charter  i  that 
properly  fta  corpomte  powers  could  not  be  deter- 
mined, whether  by  suspension  of  specie  payments 
or  by  the  a?«iignmeue  of  its  assets,  except  by  pro- 
ceedltig^  titken  for  that  parpose,  ilnd  (bat  the 
officers  last  eleOted.  and  who  had  lieter  resigned, 
most  be  considered  to  be  tbe  proper  officers  of 
the  bank  f6r  service  of  process  and  of  her  purposes.' 
He  referred  to  the  act  of  incorpor»»tlon,  19  &  29 
V.  c.  121,  sees   7,  8,  33.  85,  36 ;  Grant  on  Bftftk- 
ing.  462.  539 ;  Stewart  v.  Dunn,  12  M.  A  W.  65r) ; ' 
Grant  on  Corporations,  285,  296.  801,  305,  806, 
309 ;  Angeli  &  Ames,  on  Corporations,  See.  777. 

.  G.  J).  JBouU^n  supported  the  Applioationv  and 
argoed  that  the  forfeiture  of  the  charter,  whioh, 
it  was  expressly  declared  by  statutjs,,  should  fol- 
low io  tlie  event  of  siMpeudiag  specie  pay  stents,  . 
was  in  fuct  a  dissoiotioi^  oc  waa  eqMiralent  to  a 
disaolation  of  the  oorporatieAi  and*  io  an  oh  a 
case  tbere  oould  be  ne  longer  any  officers  vf  the 
corporation,  for  tbe  corporation  itself  was  utterly 
gone  and  detarmiAod,  and  the  service  itself  was 
therefore  irregulait.  8Ue  v.  JHoowt^  19  Johnston* 
466;  Kyd  on  Corporations,  447.  516;  1  Bl.  Com. 
500,  501 ;  Aogell  Si  Ames  00  Corporations,  sec. 
779;  19  &  20  Vic.  sees.  2,  7,  8,  Z2, 

Aqam  Witsos,  J.— -By  eeo.  7  of  the  act,  ten 
directors  are  to  he  elected  annually  at  a  general 
meeting  of  the  shareholders,  to  be  held  annually 
on  the  25th  of  4lune,  and  the  direetore  elected 
•hall  be  capable  of  servfng  as  directors  for  the 
ensuhif  twelre  metithe;  and  at  their  first  meet* 
kig  after  aueh  election  the  diveetors  shall  choose 
out  of  their  nnmbev  a  president  aad  viceofH%Bt> 
dent,  wlw  shaH  bold  their  offices  during  the  same 
period. 
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By  Becdon  8,  if  nn  election  of  directors  be  not 
made  on  the  day  fixed,  the  corporation  shall  not 
be  taken  or  deemed  to  be  dissolved,  bat  snob 
election  may  be  made  at  a  general  meeting  of 
the  shareholders,  to  be  called  for  that  purpose ; 
and  the  directors  in  office  when  such  failure  of 
election  takes  place,  shall  remain  in  office  until 
such  election  is  made. 

By  flection  88  a  suspension  by  the  bank  of 
payment  on  demand  in  specie,  of  the  notes  or 
bills  of  the  bank  payable  on  demand,  shall,  if  the 
time  of  suspension  extend  to  sixty  days  consecu- 
tiyely,  or  at  interyals  within  any  tweWe  months, 
operate  as  and  be  a  forfeiture  of  its  charter,  and 
of  all  and  every  the  privileges  granted  to  it  by 
this  or  any  other  act. 

By  section  85,  in  case  the  debts  of  the  bank 
exceed  three  times  the  stock  paid  in,  and  the 
deposits  made  in  the  bank  in  specie  and  govern- 
ment securities  for  money,  or  in  case  the  total 
amount  of  the  bills  or  notes  of  the  bank  intended 
for  general  circulation  shall  at  any  time  exceed 
the  amount  by  the  act  directed,  the  charter  and 
all  the  privileges  of  the  bank  shall  be  forfeited, 
and  the  directors,  under  whose  administration 
the  excess  shall  happen,  shall  be  liable  jointly ' 
and  severally  in  their  private  capacity ;  but  such 
action  or  actions  shall  not  exempt  the  said  bank 
or  its  lands,  tenements,  goods  or  chattels,  from 
being  also  liable  for  such  excess. 

By  section  86,  in  case  the  property  of  the  bank 
become  insufficient  to  liquidate  the  liabilities 
thereof,  the  shareholders  in  their  private  capa- 
city shall  be  liable  for  the  deficiency  thereof, 
but  to  no  greater  extent  than  to  double  the 
amount  of  their  respective  shares. 

By  Ecction  38,  if  the  bank  shall  advance  or 
lend  to  or  for  the  use  of  any  foreign  prince, 
power  or^  state,  any  money  or  security  for 
money,  "then  and  from  thenceforth  the  said 
corporation  shall  be  dissolved,  and  all  the  powers, 
authorities,  rights,  privileges  and  advantages 
granted  to  it  by  this  or  any  other  act  shall  cease 
and  deternfine." 

The  section  which  declares  that  the  charter 
shall  be  forfeited  in  case  the  debts  6f  the  bank 
shall  exceed  three  times  the  paid  up  stock  and 
deposits,  expressly  provides  for  the  bank^  as  well 
as  the  directors  individually  who  are  culpable, 
being  proceeded  against,  and  the  lands  and  chat- 
tels of  the  bank  being  also  followed. 

The  total  annihilation,  therefore,  of  the  cor- 
poration is  not  contemplated  by  this  section,  and 
I  see  no  reason  why  it  must  necessarily  be  anni- 
hilated under  the  other  section  relating  to  the 
suspension  of  specie  payments,  where  the  same 
kind  of  language  is  used  as  to  a  forfeiture  of  the- 
charter. 

The  language  in^both  of  those  sections  is  dif- 
ferent from  that  used  in  the  38th  section,  which 
prohibits  the  lending  to  foreign  powers.  In  this 
last  case,  *'the  corporation  is  thenceforth  to  be 
dissolved,  and  all  its  powers,  /&o.,  are  to  cease 
and  determine."  It  does  not  follow  that  there 
must  in  all  cases  be  a  dissolution  for  all  pur- 
poses :  Mayor  of  Colchester  v.  Brooke,  7  Q.  B. 
882;  Woodbndge  Union  ▼.  Colneit,  18  Q.  B. 
286,  and  I  think  it  would  require  a  process  of 
some  kind  formally  to  determine  the  corporation. 

It  would  not  surely  be  permitted  to  a  defend- 
ant who  was  sued  on  bis  promissory  note  to  the 
bank  to  pleail  in  bar  of  the  action  a  forfeiture  of 


the  charter  by  reason  of  the  suspension  of  specie 
payments  for  sixty  days,  or  that  the  bniik  liebUi 
exceeded  three  times  its  paid  up  stock  and  de- 
posits, or  that  the  bank  was  dissolved  b«cau>e 
it  had  made  a  loan  to  a  foreign  power. 

There  are  appropriate  remedies  presci-ibed  fur 
each  case,  and  nothing  could  be  more  iucoove- 
nient,  perplexing  and  dangerous  than  to  try  so 
important  a  question  upon  a  merely  collateral 
issue,  and  I  think  the  oases  show  that  this  will 
not  be  allowed :  The  Queen  v.  Taylor,  11  A.  d;  B. 
949;  The  AUomey- General  v.  At^n,  88  Beav. 
67;  9  Jur.  N.  8.  1117;  9  L.  T.  N.  S.  187;  Reg. 
V.  Jonea,  8  L.  T.  N.  S.  503. 

When  all  the  members  of  a  corporation  are 
dead,  so  that  there  is  no  one  to  proceed  ag'iinat, 
and  there  is  no  corporate  body  in  fact  or  in  law 
remaining,  there  must  be  an  absolute  dissolution 
without  any  process,  from  the  actual  necessity  of 
the  case;  but  as  a  general  rule  nothing  short  of 
a  determination  by  some  judicial  power  will,  it 
seems,  put  an  end  to  the  existence  of  the  func- 
tions of  a  corporation. 

In  my  opinion  the  Bank  of  Upper  Canada  is 
notwithstanding  the  suspension  of  specie  pay- 
ments for  more  than  sixty  days  and  notwith- 
standing the  assignment  made  to  trui«tees,  still  a 
corporate  body,  liable  to  be  sued  and  to  have  its 
property  sold  or  administered  for  the  a  itisfaction 
of  debts,  because  it  has  not  formnlly  been  dis- 
solved, and  because,  although  not  formally  dis- 
solved, I  am  not  satisiied  it  might  not  still  be  a 
corporation  for  the  purpose  of  being  wound  up,  * 
or  sued  for  the  purpose  of  reaching  its  property 
and  effects  in  satisfaction. 

The  general  purport  of  the  act  U  to  enable 
depositors  and  other  creditors,  notwithstanding 
a  forfeiture  of  the  charter,  to  recover  their 
debts,  while  the  argument  for  the  bank  is  that 
such  persons  have  absolutely  forfeited  their 
claims,  or  that  their  only  redress  is  now  Hgalnst 
the  trustees. 

I  think  this  is  not  ao.  Then  it  was  argned 
that  at  any  rate  the  service  upon  Mr.  Allan,  for 
the  reasons  before  stated,  was  invalid. 

It  is  clear  by  section  8  that  the  directors  U!*t 
elected  still  remain  in  offioe,  at  any  rate  until 
they  resign  it,  and  Mr.  Allan,  it  is  said,  has  not 
resigned;  and  it  is  clear  by  section  7  that  the 
president  whom  the  directors  elect  is  .to  remain 
in  office  as  such  president  during  the  same  period 
as  the  directors  remain  in  office,  so  long,  at  any 
rate,  as  they  remain  in  office  under  the  7tb 
section,  which  is  for  the  ensuing  twelve  months 
from  the  annual  meeting  and  election  of  direc- 
tors on  the  25th  of  June  But  I  am  opinion  that 
on  a  fair  construction  of  the  act  the  president, 
who  mtist  also  be  a  director,  remaii^  in  office 
as  such  president  when  a  failure  to  elect  direc- 
tors has  taken  place,  until  the  new  election  of 
directors,  and  the  appointment  of  a  new  presi  - 
dent  has  been  made. 

If  this  were  not  sn,  great  difficulty  might 
perhaps  be  occasioned  by  the  loss  of  an  integral 
part  of  the  corporation. 

If  I  am  in  error  on  either  point  the  applica- 
tion can  of  course  bo  reversed  in  the  full  court. 

In  the  meantime  I  discharge  the  summons, 
and  as  it  was  moved  with  costs  I  discharge  it 
with  costs. 

Summons  discharged  tcith  costs. 
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EKGIiISH  BEFOBTS. 


CROf?N  CASES  RESERVED. 


Rco    «.  Jarvia. 


Th«  prosecutor  called  the  prisoner  to  Us  rDom,  and  <wKl, 
*' Jarvia,  I  thlnlc  ft  is  risht  1  should  iell  you  that,  b«?8idfs 
fjeing  ia  th»  pi«6aace  or  juy  brotihor  and  myaelf,  you  an* 
m  the  presence  of.tvo  •flleem  uf  the  police,  aud  I  should 
adviae  Tt>a  tb&%  to  anj  question  that  may  be  put  to  you, 
roa  wiU  answer  tnithfuliy,  so  that  if  you  have  commltttid 
a  fiiolt  yoa  may  not  add  to  It  by  stilting  wliat  is  untrue." 
A  letter  was  then  produced  Fhich  fyurh»  aaitl  in  had  uvt 
written,  and  the  pxoaecutor  tlien  added,  "Take  care 
Janis^  wt  kaow  mete  than  ywi  think  we  Ww." 

UM,  that  the  «n9var  of  tha  phaon^r  in  tha  naitisre  of  a 
eo&f^aiotk'waa  admiaaible  in  evidence. 

fNoT.  as,  IWT.— ir  L.T..  K.  B.,  ITS] 

Caw  resenred  for  the  opinion  of  this  Conrt  by 
th«  Re«ovdftr  of  London*  at  a  oesdion  of  the  Cen- 
tral Gnmlaal  Coort  htld  oa  tke  8t1i  Joljr  1B07 
and  following  days. 

Frank  JarTis,  Riohard  Balkley,  and   Wilford 
Bulkley  w«re  tried  upon  an  indictment  for  fclo- 
nionsly  ptealing  138  yards  of  silk  and  other  pro- 
perty of  WUliaai  Leaf  ^od  othera^  the  nastera  of 
Janris. 

There  was  a  second  conot  in  the  indictment  for 
felonieaaly  reeeiving  tbe  same  goods. 

William  Leaf  was  examined,  and  said, 

**  The  prisoner  Jarvis  was  in  my  employ.  On 
iht  13th  of  May  we  called  him  up,  when  the 
officers  were  there,  into  our  priTate  counting- 
boiisa.  I  said  to  bna,  <  JarwH,  I  think  it  is  right 
that  I  shoald  tell  you  that,  besides  being  in  the 
presence  of  my  brother  and  myself,  you  are  in 
tbe  presence  of  two  officers  of  the  police,  and  I 
siiOQld  advfe*  you  that,  to  any  qnesilon  that  mny 
|»  put  to  yoa«  you  will  answer  trathfoUy,  so f hat 
if  yon  haye  committed  a  faulty  you  may  not  add 
to  it  by  stating  what  is  untrue.'  I  produced  a 
letter  to  him' which  he  said  he  had  not  written, 
and  I  then  said,  'Take  oare  JarTig,  we  know 
more  than  yon  think  we  know.'  I  do  not  belieri 
1  said  to  him  *  You  had  better  tell  the  trnth.'  " 

CooDsel  for  the  prisoner  Jaryis  objected  to  any 
statemenlt  of  his,  made  after  tbe  aboye  was  said, 
beinjr  receiyed  in  eyidence,  and  referred  to  Reff. 
y.  Williams,  2  Den.  483 ;  /2«y.  y.  Warrinffham,  15 
Jot  881  ;  and  Re.ff.  y.  Oamer,  1  Den.  829 ;  Reff, 
y-  Shepherd,  7  C.  &  P.  679;  Reff,  t.  MulUr,  8 
Cox  C.  C.  607. 

Counsel  for  the  prosecution  referred  to  Rfg.  t. 
Dildn/,  2  Den.  430;  Re^.  y.  Sieeman,  Dears. 
-59 ;  and  Reff.  y.  Parker  and  others,  L.  &  C.  42. 

I  decided  that  the  statement  was  admissible. 

The  jury  fonnd  Jaryis  guilty,  adding  that  they 
60  fiiund  upon  his  own  confession,  but  they 
thought  that  confession  prompted  by  the  inquiries 
r<it  to  him. 

At  the  request  of  counsel  for  Jaryfs,  I  re^err^ 
for  the  Court  for  the  consideration  of  Crown 
Cases  Reseryed  the  question  whether  I  ought  to 
iiaye  admitted  the  statements  of  the  prisoner  in 
eTideoce  against  him. 

If  I  ought  not  to  haye  done  so,  the  conyiction 
5hoold  be  reyersed. 

RussKLL  GuBVXT,  Recorder  of  London. 

Coleridge,  Q.C.  {Straight  with  him),  for  the 
prisoner. — It  is  submitted  that  the  prisoner's 
coofe8!iion  ouf^ht  not  to  haye  been  receiyed  in 
crMence.     The  rule  is  that  every  confession  must 


I  b«  froe  nod  yoluiiiary  on  the  part  of  the  ficouneil : 
<  Imt  if  it  id  induce  I  t>y  >iiiy  proiuise  or  thte>it  on 
I  the  pHpi  of  the  prosecutor,  it  is  not  receivable  in 
evideuce;  A«^.  y.  Baldry,  19  L  T.  146  It  is 
iocurobent  ou  the  prosecution  to  show  that  the 
cunfcssion  whs  free  and  vuluntary,  per  Parke.  B. 
(see  note  to  report  of  Reg.  y.  Baldry,  2  Den. 
480).  The  motive  or  ioteotioo  of  the  prompter 
ia  immaterial,  the  (question  being  what  «iF«ot  the 
inducement  had  or  was  likely  to  have  oo  tbe 
mind  of  the  accused.  DiiTereQt  reaHons  for  tbe 
rule  have  been  assigned  by  Eyre,  C.  J.,  !n  War- 
icksh'ilFs  ease,  I  Leach  0.  G  208.  and  by  Pollock, 
C.  B.,  in  Reg,  w,  BaUiry*  N0W4  in  the  present 
case,  the  prosecutors  were  extremely  anxious  to 
get  some  information  from  Jarvis  to  criminate 
the  other  two  persons,  the  Bulkleys,  and  it  most 
be  remembered  that  Jarris  was  only  a  youth. 
The  substance  of  what  passed  amounted  to  this  ; 
That  the  prosecutor  ibtimated  thai  if  he  did  not 
tell  the  truth  it  would  be  worse  for  him,  and  if 
ho  did  it  would  be  better.  If  what  passed  bad 
any  infleenee,  bowevor  slight,  on  tbe  pri:<onei*'8 
mind,  the  coofea:iion  wxb  inadmissible.  In  Reg 
y.  ipaldrg  the  words  used  left  it  to  the  pri^joaer 
to  Hpeak  out  or  not,  as  he  chose.  Reg  y.  Gnrner 
is  aldo  a  clear  case  on  the  opposite  side  of  the 
line  to  Reg.  y.  Baidry  The  le«rr>ed  counwl  then 
referred  to  Re/j.  v.  William*,  8  Ross,  on  Crimes 
377 ;  Reg.  y.  Shfppard,  7  C.  <fe  P.  07f» ;  R^g.  y. 
Warringham  {fvpra) ;  Reg.  y.  Parker;  Leigh 
and  Cave,  42. 

Oiffnrd,  QO.  (Grain  with  him),  for  the  prose- 
cutor was  not  called  upon  to  argue. 

KsLLT,  C.B. — Ihaye  always  felt  that  wo  ought 
to-  wa^ch  jealously  any  encroachment  on  the  prin- 
ciple that  no  man  is  bound  to  criminate  himself, 
and  that  we  ought  to  see  that  no  one  is  induced, 
either  by  a  threat  or  a  promise,  to  f^ay  anything 
oTa  orimiaatopy  character  againat  himself.  So, 
oa  the  other  hand,  I  watch  jealously  t'^^ty  attempt 
to  break  in  upon  those  rules  and  decisions  that 
haye  been  laid  down  for  public  justice.  In  this 
case  I  haye  listened  to  the  Yery  able  argument 
of'  Mr.  Ooleridge<  but  when  I  look  at  the  ques- 
tion before  ua  X  entertain  na  doubt  upon  it.  Do 
tha  words  used  by  the  prosecutor,  when  eubstan- 
tlally,  fairly,  and  reasonably  considered,  import 
a  threat  or  promise  to  the  accused,  according  as 
he  should  answer  ?  To  my  mind,  they  appear  to 
operate  only  as  a  warning  to  put  the  accused  ou 
his  guard  as  to  how  he  should  answer,  and  not  as 
a  threat  or  promise.  In  the  first  place,  they  are 
not  so  much  an  exhortation  to  confess  as  advice 
giyen,  and  the  reason  of  the  advice  is  also  given. 
It  amounts  to  this :  **  We  are  going  to  put  cim  taiu 
questions  to  you,  and  I  advise  you  that  if  you 
have  committed  a  fault  you  do  not  add  to  it  by 
stating  what  is  untrue."  80  far  the  words  used 
are  not  within  any  rule  of  law  that  would  prevent 
the  answer  from  being  admissible  in  eyidence. 
Then  we  come  to  the  rest  of  the  words.  A  letter 
was  then  produced  by  the  prosecutor,  which  the 
accused  said  he  had  not  written,  and  the  prose- 
cutor then  said,  **  Take  care,  Jaryis,  we  know 
more  than  you  think."  That  was  only  an  addi- 
tional caution  to  the  prisoner  not  to  add  the  guilt 
of  falsehood  to  the  other  fanlt.  In  many  of  the 
reported  cases  the  words  used  seem  to  have  ac- 
quired a  technical  signification ;  but  the  words 
used  in  this  case  haye  no  such  meaning;  they 
seem  to  me  to  import  adyice  only  to  the  accused, 
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and  nol  a  threat  or  firomtM.     The  Qontietioih 
tbet efore:  must  bo  afl^med. 
Tiie  otber  jad^s  ooQosmd. 

Conticiioft  affirawd. 


QUART&R  5B98I0N9  GA«BS< 
Ria>  T.  Lataed. 

Turnpike^  Baetmplian  ttf  tUrgyyMn, 

The  exemption  from  toll  containing  in  ttie  General  Turnpike 
Aot  {^  Qeo.  4,  c  120,  s.  SS^  of  a  clerg^-tniui  going  to  visit 
a  fide  parishioner  within  tria  pariah  doea  not  extebd  to 
exempt  other  memhara  of  hia  Uxiuis  ia  tha  same  vahtele. 

8ta  quctrf^  whether  the  exemption  would  not  extend  to  ooe 
person  required  to  take  charge  of  the  camge  while  be 
waa  in  the  Derfmrmansa  of  hia  dotr. 

(Bdgemn,  Not.  8.  tM7--ft4  £aia  FiMe«,  6i.] 

Th«  defendAQt  was  flamnoned  for  refiiiiDg  to 
pay  tell  at  dheepeote  turnpike  gate  on  two  oe- 
oastons.  By  consent,  the  two  offences  were 
ohars^d  and  fa^ard  together. 

Greatorex  appeared  for  the  defendant. 

The  facts  were  not  dispated.  The  Rer.  C.  C. 
Laynrd  was  the  minister  of  Sodbary,  near  Har- 
row. He  bad  occasion  to  Yisit  a  siek  parishioner, 
at  the  other  extretnity  of  the  parish  Re  ^ould 
go  to  her  by  roads  running  entirefy  through  his 
parish,  but  the  nearest  route  by  a  mile  was  by 
the  f  urnpike  road,  which  lay  out  of  the  parish, 
and  upfin  which  was  the  turnpike  gate  in  ques- 
tion. He  travelTed  in  a  pony  carriage.  On  one 
day  he  hstf  with  hitn  !n  the  carriage  bis  son  only: 
on  ftnotbrr  day  he  was  accompanied  by  his  wife 
and  two  daugh'iers. 

Qttatortx  for  the  defendant  contended  that  Che 
lanjetisge  of  the  statute  differed  in  defining  the 
exemption  of  volunteers  and  yeomanry  going 
upon  duty  anrd  clergymen  trayelling  upon  their 
dutfett.  The  Act  said  that  the  carriage  contain- 
ing the  Volunteer,  &c.,  should  not  be  liable;  but' 
the  exemption  of  the  clergyman  ran  that  h%  slbould 
not  be  tlable.  Now,  the  only  person  liable  to 
toll  in  «  carriage  was  the  oWner  or  driver,  and  if 
he  wTts  exempt,  the  toll  could  not  be  collected 
from  any  of  tho«e  wfib  him.  If.  however,  the 
cxempiion  were  held  not  to  extend  to  all,  as  in 
the  ilrtft  summed;  h«  coi]1<l  ftontao<l  that  it  iu- 
eluded  one  pereoB,  for'wVtfaout  somebody  >o  take 
charge  efthie  carriage  how  <loaId  tke  «l«rgyiaaD 
perform  his  duty  t 

The  CflaiitMAH  fefofretf  to  the  TolunUt^  can, 
in  whreh  ithrad'been  held  that,  although  the  Ad 
exempted  the  'carnage  «d  nomine,  suoh  carrisgee 
was  liable  to  toll  if  it  earned  any  person  besides 
the  volunteer ;  much  more  where  the  statute  had 
exempted  the  Qlergyman  personally,  a  id  not  the 
oarHftge  tliat  conveyed  him.  |P  ^ny  inference 
were  to  be  drawn  from  this  remarkable  differenoe 
of  terms,  it  would  be  what  the  Legislatare  desigii- 
ed  to  make  the  exemptiun  of  the  clergyman  a 
personal  privelege.  The  argumet^t  that  if  he 
was  exempt  no  other  person  could  be  liable  was 
ingenious,  but  the  answer  to  It  was  that,  although 
he  was  tiot  liable  for  himself^  hi  was  liable  for 
them  The  charge  was  not  that  be  had  parsed 
thegaie,  being  hi mselfllaotd  for  the  t6l|,  but  that 
he  had  drlveti  through  U  a  carriage,  Oontalning. 
somebody  that  wap  Uable;  and  for  whloh  tpM  he 
thereby,  as  the  driver,  was  the  ^arty  responsibTe, 
altbawgh  bewas  per^ettally  exempt.  tb«  -Bemh' 
had'tte^'d(Wbt  a^ut-lhe  peitft  xM^-  ou  tbe 
other  summoiis,  ^Kheogh  h^'wasatroligly  tft 


opimoa  that  sweo  one  4itlier  pereoa  could  oat  be 
CMirled  voder  aa  eacamptioa  UiaS  wair  tnarely  per- 
sonal. .  But  aa  It  was  deairad  thajl  totb  the  peiato 
raised  abaoid  ba  det<BnBtee4''by  a6ap^riar€e«rt, 
the  Bench  would  «onviot  oo  the  fiiM  aaea.  aod 
diftDiie  tlie  aeeond  with  a  tiaaHnal'p«i&allj,'Witb* 
out  aosfte,  and  would,  if  dasirad,  iUta  %,  esta  lor 
tka  oplnioo  of  tlie  Q.  B* 

[N.  B.— The  ease  Is  going  to  tlia  Q.  B.— ICn. 

L.T.| 


■^-e 


IKBT 


UNITED  STATES  KBPOKTB. 


SUPREME  COURT  OP  TXm.^VA. 

BloOH  V.    hHAV  XT  AL'. 


An  agreement  between  s4ioiBing  ownecsDf  a  tftwa  lot,  A. 
and  B.,  titat  A.  inij^bt  build  a  p&rt^-wall  equally  ujKm 
the  land  of  both,  and  thai  whenever' B.  sfaonM  t>uil<1  uftoo 
hia  lot  so  as  to  use  the  wall,  he  woaftt  psy  •na  a&lf  of  the 
cost  thereof,  is  not  a  covenant  runnmg  with  the  Land  to 
as  to  entitle  C.  who  had  purchased  A's  lot,  upon  the 
perfornianre  of  the  condition  as  to  the  use  of  the  wall,  to 
sue  B.  for  the  money. 

(7  Anu  £aw  Register.  N.  £.,  a. ) 

The  opinion  of  the  Court  was  deliverad  by 

Grzoc^rt,  X — The  oasa  made  by  tbe  eoMptafat 
13  this  I  8ebenek  and  isham.  Mag  tlie  owners 
of  adjoining  lots  in  Valparaiso,  enfafed  'iato  a 
writtea  agreetaanl  whereby  Sobenck  a^qaired 
the  right  to  build  one  of  the  walls  af  a  brlak  st're, 
thea  ia  process  i^if  arection  aa  hia  awn  lot,  with 
one^half  of  ita  thiobnaes  resting  ott  the*  lat  of 
Isham ;  and  Isham  acquired  foi*  himself,  bis 
heirs  and  assigns,  the  VIgbr  to  use  tba  wal)  by 
joining  a  building  thereoa,  aad  agreed  fbr  bimself 
and  tbem  to  pay  oae-balf  of  the  ariginat  aositaf 
tbe  wall  when  be  or  tbey  should  use  it  Bebenek 
completed  the  brick  Steve  aa  bis  lot,  witb  oae^half 
the  width  of  one  of  Hs  walls  standing  on  THbam*j 
lot.  Afterward  Saheirek  aoBveyad  bis  lot  aad 
^tore  to  Blocb  and  others,  and  Bloch  sabs^nently 
became  tbe  no^e  owner  of  the  lot  and  its  appop- 
teiiAnces;  and  white  he  was  soch  oWrter  I^bfim 
built  a  brick  building  oa  his  own  lot,  and  as^d 
the  wall  in  question. 

A  demurrer  was  sustained  to  tba  oomptaiot. 
The  odly  quesifloii  raised  below,  atid  here.  f«, 
whether  Bloch  or  Soheaok  baa  tha  right  to  the 
pay  for  the  wall  used  by  Isbam. 

Tbe  ease  taVtis  a  poo  tba  aoitition  of  tbe'  «qaes- 
tion  as  to  whether  Isham's  agreement  to  pay  for 
'bae-ba)f  of  tho  party^watl  is  a  oovewatyt  tuiioiag 
with. tbe  land. 

There  is  soma  eonrtiet  in  tbe  aothorirtas  on 
ibis  poiob.  In  Bttloek  v.  /V«A,  2  Duar  {K.  V) 
do.  the  Superior  Court  of  New  Tork  bald  that 
Such  a  oovenant  passed  to  tbe  gtautae  of'ibe 
premises  on  wbiob  tbobaildlng  of  the  oovenantor 
;was  ereeted  It  is  otberwlfte  bald  ia  Wanayl- 
.Vaaift  s  Tn^iM  v.  BfiKffkutai,  \  Dsfllafi  B4\  ;  Todd 
"r.  Stokes,  10  Barr  165;  Gilbert  v.  Jhem,  Id.  '219; 
Ban  et  tnt.  v.  Kisehen,  hS.A  R.  1.'  ItlaoUiiaed 
ihat  tbe  oasDs  ki  PeBORylvatiia':tttra  a*  aatatuta. 
That  Statute  simply  prof  ides  that  <»  tfa%  flmt 
guilder  shall  be  reimbursed  for  oae  moiMy^f  Iks 
ebarge  of  tbe  party 'Watt,  ^  foi*  so  muobas-  tbe 
next 'balider  shall  use  bKora*  be*  breaks  iAioiba 
wal  Iv^  Tber«  (a  votbing  ib  tbIfS  stavate  wbiob  ia 
not  embraced  la  the  bgreadetit  of  ibe' parlies  hi 
ihe  oas«  lojud^etit 
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offi<Mllj  Mportodb-  tndtve. do  ooi.rtoogiiitt*  Hmn 
an  AoUMincj.  BiK  «e  Ihiftk  ihM  thft  roIloK  «f 
the  SaiiiMBft  Goart  of  31  Miaehasfetu*  id  flMd  ▼. 
Xitkoli  17  PielL  ^38.*  Wfioodiiatva  on  tbia  qMM- 
tioow  It  fMs.thf  i!«rlMi4  ihftt  the  4mbtiitjp  to  j^iky 
fortke|Mnrtj««AU  WMrftdiflte  |>ersoii^l  HabiHty, 
Bod  Dot  repagoMit  to  ft  eoTMiiot  ia  ft  dMd  that 
the  l«nd  if a^  fra^  from  iiu^qibrAQQea. 

The  easement  which  paaaed  from  Schenck  to 
his  grantees  was  the  right  to  the  snpporc  of  the 

ptfty-wiTT  ainnHlvtf  ^jtlwt  partin^reor  wlitch 

rested  ipfQit^  jand  of  Ishaoi, 

Scheock  and  Isham  were  not  tenants  id  oommon 
of  the  part  J- wall,  bat  each  owoed  that  part 
thereof oo bU iriiie 4>f tbe Hot ;  8«bf mkadimioed 
the  mooej  to  build  laham's  moiety,  on  the 
agreemeDt  of  tl?e .  UtUr  that  h»  or  his  heirs 
would  repay  it  when  he  or  they  should  have 
occasion  to  Q«e  the  waTl.  Tbifl  is  elearly  a  mer« 
perBonal  coreuaut,  lo  no  wise  eonaeoted  with  or 
iffefltiD2  tbe  e^joySMBt  «f  the  lot  coBfeycd  to 
Bioeb. 

Judgment  affirmed  with  costs. 

If  ait  hjf  EdUlw  pf  AmeHean  Law  Regitttr, 

In  the  assiiir  t/t  "BoiMhigi.'by  Henry  7\f% 
£lw|iM!,  first  Mftyor  of  Lon^nf  (1  Richard  l«, 
L  B  1189).  h  ia  enafcted  tbat  ^  vb»D  il  bappena 
that  t«a  neigfebora  wiab  to  build  between  tbern- 
kItcs  a  steo^wiUU  eaob  of  Ibem  «ught  to  giro 
0Qe(«oCan4  a  ^^^  ct  bis  land  4  and  so  at  their 
joint  seat  tiifty  ahaU  bwld  a  atooe^wall  between 
then,  three  feet  i»  tbaokneaa  and  sistfienfeet  in 
hei|bt  Aad,  if  tbey  wiab)  they  Pball  make  « 
nia-f^nttar  b<(bw«eii  tbemi  at  tbeir  joint  coat,  to 
rectiit  aqd  oarry  aff  tbe  walor  from  tbeirboiiaes, 
ID  uoh  maniMV  aa  tb^  vay  d^em  niMt  eap«- 
dw&t  Qot  If  th99-  sbDold  [-ao^]  wisb  to  do  8<h 
either  of  theei  vny  paakea  guitev  by  himself,  to 
evT7  «ff  .the  P4^er  tbatfalU  .fron  iHa  keuae  on 
to  hii  own  land,  o^kwi  ba  «an  aan>y  it  into  the 
UDg'9  Mgbwajr.^ 

'*  Thaj>  nay  sUsfy  if  tbey  •  af*vee  .  theroHipoo. 
r&iw  tbe  fall  w«ll<  aa-  high  04  tbey  •oiny:  p^Hne, 
at  tUir  i<N»t^opst»/  i^nd  i^  U»baU  so^iippea 
that  one  wishes  to  raise  such  wall  andi.th^  ocUer 
no(,u  ibaUbefallyJaifffilfar'biia  wboao  wi«bes 
U  to  fAiM  tba  pi^rt  on  bis  lown  foot  SAdta  half  as 
iBTiab  alP^be•.«t*»JP  ploafe,.nA4  10^  build  apr»n  biti 
|«rt,  without  damage •  ta  itbe  4tb<4r,»ibi4  o^wn 
eo:it;  aad^f  atiftU  reoeive-tbe  falUagweiev  in 
aanaar  alfeady  aftetod*  /. 

"  i^xA  xf/k^imb  sball  build  of  atonOk  iiooerding 
to  the  assise,  and  his  neighbour  through  poverf  j 
eua<a,.o»perQbanqe>  Willi «4ieti  then  the  lauer 
ooghtto  |ciKe.mt9  bimwho-  sodeeiref  to  build 
^y  the  asaiioi  tbrev  feetDf  bia  owtt  laiyt;  end  (be 
o^haraball.flia^-.A.ipiaU  ofOA.tbatr.liMtdf  ai  bia 
oTi^«Qf(,.tbcee.feet  tbiqk  end  aij^teen  faet.in 
^^ight ;  aod  he  who.  givee  tbe  bind  sball  beTO  one 
clear  h«tf  ofauob  v^Hj  andsmay  piece  bU  timber 
opoit  it  aqd  builds    ^    • 

'*fiai  tbia^aaflize  hi  9p|'taibe  graiitfd  ente  any 
0D«  Ml  ae  to  «e«se  ftoy/  doonrayv  inlei^  oit  pntlet, 
or  abap,  to  be  igfrewted  or  rett»eted,r  bo  the 
^neitiieo.ef  aeeigbhioi.' '.. 

*'Ibia,aiajie: ia.alBe  g^nmtAd  ento  bKD.wbo 
<ieniaaflMta«.tei»be  laoduf-  biA.ningliboc^  ejVBu 
thoQgU  «4ieb'.l»aji^.aJbtiMJ  have. been. built  upon, 
prov>4e4  \hff  m^\  so  bpiJi,  M.ih4  of  stoqe,  . 

"Also,  no  one  of  tbo^e  who  .have  i^  09^moa 


stone* waM  boilt  betweea  tbera,  may,  or  ought 
to  pull  down  any  portion  of  bis  part  of  aueb 
Wall,  or  lessen  its  thiiilcoeai,  or  make  arefaes  in 
it,  withetttfheeaarat  and  will  of  the  other. 

**  If  any  person  shall  wish  to  build  the  whole 
of  a  wall  upon  his  own  land,  and  his  neighbor 
shall  demand  egainat  bin  an  aiaSar,  it  shall  be 
at  his  election  either  to  join  the  other  in  building 
a  wall  in  common  between  tbem,  or  to  build  a 
wall  upon  his  own  land  and  to  hare  tbe  same  aa 
freely  and  meritoriously  as  in  manner  already 
stated  : "  Liber  Albus  of  the  Ciiy  of  London, 
Hook  UL,  Pt.  2,  p.  278  etteq.,  edited  by  H«nry 
T.  Kiley,  under  tbe  direction  of  the  Master  of  tbe 
RoUs,  LoDdoQ,  1859. 

This  assize  or  ordinanee  from  which  we  haTo 
quoted  at  aome  leneth,  as  tbe  eoloiBe  ia  believed 
to  be  not  generally  found  in  the  libraricA  of  tbia 
c<>uotry,  exhibits  a  remarkable  degree  of  efficico- 
cy  (yT  that  early  and  tarbuleat  day  in  the  p«)lice 
regulations  of  that  great  oity  wbiclL,  aa  Lord 
Campbell  says*  was  *-asort  of  free  republic  iu 
a  despotic  klrgdom :"  Lives  of  the  Lord  Chan- 
cellors»  1 .  8.  Tbe  recent  dcstructiTe  tire  in  the 
reign  of  Kiog  Stephen,  alluded  to  in  Liber  Albus, 
hsd  led  to  a  great  improTement  in  a  buiJdiog  by 
tbe  subtitutioo  of  stone- wMls  and  tiled  roofn  for 
the  wood,  thatch,  and  straw  previously  used^  and 
in  the  course  of  this  change  much  dinpute  bad 
probably  arisen  as  to  party-walls  and  tbe  righta 
of  support  and  roof-druinage  depea  ling  thereon. 
Hence,  this  assize  was  ordained,  as  tbe  preamble 
states,  **per  dueretiores  virot  ctviiatfMf  %d  conteu' 
tipnes  pacijieandat  "  It  is  probable,  however, 
that  it  only  ^ousolidated  and  enacted  into  positive 
law,  tbe  previous  custom  of  the  city.  To  tbia 
custom,  the  independent  growth  of  tbe  conveui* 
eoce  and  necessittea  of  a  large  and  compact  city,. 
we  prefer  to  look  for  the  foundation  of  the  present 
law  of  party- walls,  rather  than  to  the  urban  aervi- 
tnde  of  the  civil  law,  (igni  immUlendiy  though 
aipiilar  <circuq[)stancea  produced  sitniJAr  lows  in 
both  oa^es,  and  la  later  times,  no  doubt,  the  juat 
reasoning  and  mature  wisdom  of  the  civil  law  bad 
groHt  iii6iit'nce  in  developing  the  jGnglisb  law  of 
part^-WAild  Hs  well  as  of  other  easements. 

The  cuHtom  ef  party-walls,  developed  by  time 
and  rt guiaita<i  by  varioe^  atatntee;  wae  intruduted 
into^  tbia  oAoetryi  together  wl(b  tbe  procsss  of 
foreign  atttiohment,  tbe  custom  of  /rmt  soU  tra^ 
ders,  and  other  eustoms  of  London,  by  the  first 
settlers  in  Philadelphia  under  William  Peun<,aod 
in  1721  tbe  legislature  of  Pennsylvania  passed 
an  set,  Ptlll  in  force,  regulating  in  detail  the 
whole  subject  of  party-walls  in  the  city  of  Thila- 
delphia.  tinder  this  act  it  baa  been  beid  that 
the  builder's  right  to  compensation  for  one-half 
tbe  party- wall  is  not  a  lien  on  tbe  adjoining  land, 
but  a  mere  personal  charge  against  the  builder 
of  tb6  second  bouse,  and  does  not  run  with  the 
land  against  bis  assignee :  InffU*  t.  Brinphurtt, 
I  Dtllas  841 ;  Bari  i.  Kucher,  6  8  &  R.  1. 
jTherefore  If  the  first  builder  be  paid  before  the 
second  bouse  is  boflt  tbe  right  to  oompensation 
is  gone  ;  it  ia  neither  a  hereditament  nor  an 
appurtenance  tp  land  and  does  not  pasa  by  a 
convevance  of  tbe  bouse  :  JIart  t  Kucher,  5  8. 
&  R.  1  ;  Pavid9  ▼.  ITdrrtM,  9  Barr  601 ;  Tadd  j 
$tokes,  10  Id.  165;  GUbtri  ?.  Drw,  Id.  2 1 9. 

By  atatute,  however,  tbe  Tigb<t  tooompensAtlea 
for  nee  of  a  pariy-well  ia.now  made  an  iotereat 
in  tl^  real^  aod  9aase9  by  e  eowreyanoe  of  tbe 
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bou!<'»  tt!jVc*r«  etc^ptei  in  the  (feed  t  Act  of  I0(!i 
April  ia49.  I>d0iph^  U  600)  A'Mi[^4«  t,  Bfffnhm, 
6  Ca^ey  372       ,.     • 

Oulj  a  few  of  tU^  general, priixoipUs  goYtrnlng 
p.it-ty-wa\1s  independcddj  of  stajulorj  en&ct- 
mmkl^  tiftVe  be^n  ^ffg^u^sed^ifl  thiB  counttj-. 

1,  Wi^Qut  ft  «9D<tr»ol<  or  BUtiitM;^  aadiovltof 
no  owaer  b^  a  right  to  build. bi»  viUl.b^oad 
hid  own  line,  and  if  he  does  bo  the  adjoining 
downer  may  treat  It  irs  a  trespaiB  and  compel  it 
to  bo  takea  dBwa«orlie,'mfiy  noaia  aa  a  party^ 
wall  ,wiibout  paying  anytbii»frfor  \i ;,  Sk^rr^dj^- 
Citco,  i  Sanriror.d  480 ;  Qrman  t.  X>ayy  6  F/a. 
38d.  The '  obBervatWna  W  WboiiWARi), '  J.,  in 
ga0Bnbahtgr  tb.  GiiUmm,  ^Xikikh  8dl,  'ttet  «i 
0001,0100  V>>iV;the.a(jyiQJ^pg  ^fw^w  by  x^g  tb^ 
wall  makes  it  a  party-wall  and  beoome^  Hable 
forthb  ^aloB  of  half  the  wall,  are  not  supported 
by  Batlu)»iij;-«B  'tbepaBsaga  oiled  froib  2-Boyi«' 
T^«^r'aIoBt.473iabf^e(kQB  tJ&a^tAtate  of  Beon^l* 
Tania.  Tbis  case,  therefore*  .except  so  fM  aa 
founded'  cm 'the  Btatate  of  Iowa,  cannot  be  re- 
garded 'aa  aoQini  law^ 

3.  J*rim^ifncie  the  watt  aad  Iha  land  an  wbiob 
it  stands  are  held  in  England  to  belong  to  tha 
adjoiofng  owners  In  moieties  as  tennnts  In  coin- 
ttOtt,  batibla  preeavi^ptlon  is  rebutted  when  tbB 
amoqat  of  aaoh  on^*<l  n^wtiafBhlp  aao  ba  aBoen- 
tained^  and  each  ia  th^o  owner  io  seyeraUy.  oC 
his  portiofl:  Gale  on  Easements  411  (3d  London 
ad:)  '  And  the  Aiiiei4\oati  aoat'tB  ara  said  to  lean 
towa#da  .this  latter  prewniptioa  :  fSkgrrerd  >« 
Cuco,i  Saqdford  9.  C.  4S0.  -.  ^'oh  half,  hawerBr, 
i^  subject  to  an  easement  of  support  for  ^he  other. 

8.  Iflwo  adjoining  owners  build  a  wall  partly 
on  eaah  lot,  and  by  express  agreement  or  by 
eontittu^QB  tts^  for  tweo^  ya*^*  IrBat  it:  as  a 
piarty-wallf  it  becomes  a  technical  party-wall  find 
each  has'  an  easement  of  support  for  his  half: 
Wtbettry  8itvtni,  6  Duer  5&S. 

,4.  Sov  i£sB  ownBSfof  adjoining- lota  bdild  upon 
tUe^  a  wall  partljr  oo  a aah«  iateo^d  and  neea^ 
safy  for  the  aupport  of  both,  a  cooveyanQe  ,of 
eUhef  hoade  and  lot  with  Its  appurtenances, 
grUBfea.fin.easBinanifor.the  wippott  of  the  faeosti 
io  ao  mfch  of  the  wall  aaataoda  opoo  the  othaff 
lot:  Eno  t.  ptl  VecchiQ,  4  Duar  53;  6  R  11, 

5.  After  such  a  grant  and  continued  use  of  the 
wall  for  twenty  years 'beltber  can  remoTd'tbe 
irall  or  deal, with  hia  halCso  auto  impair  tIM 
Boppof  t  of  the  other's  hoone  s  Eno  v.  Jitl  Viacehia^ 
4  D^er  53  ;  6  Id.  X7 ;  Potter  y.  White,  6  Boar 
worth  614  ^  Phillips  r.  Bordmafi,  4  Allan  147: 
In  FatUst  y.  White,  ona-irfao  took  down  a  party^ 
iraU.-aod.  built  a  aaw  due  witbont  iha  <)9na«nt4f 
ihe  ac^oioiog  owner*  was  held  lyvble  for  loss  of 
rent,  and  expenses  of  repair,  &g.,  made  necessary 
by  thereaiofal  of  the  old  wall  and  building  if 
the  neWw  /  Io  PhiHipt.^  Bprdmany  Um  S«preM 
Coort  of  MABsacbuset^  gcaoted  ao  io^oajctloQ  to 
restrain  one  owner  of  an  ancient  party-wall  from 
eotttng  away  a  portion^  of  Its  face  and  erecting 
Ikaew wall  o» hia bwn taod  t^aoiIleh6S froKLthvc 
part  ol  the  ^oid  wall  left'8t|kDding,.aod  oonoectad 
with  it  and  supporting  it  by  oooasional  j)rojectiQg 
bricks  aot)  ties: 

And  io  Eno  ▼.  D^l  ^^t6tk9&,  UbS  tup.,  it  was 
said  that  if  either  wishea  to  chaoge  the  wall  he 
may  do  so  within  the  linuta  of  his  owo  lot,  pro- 
dded be  does  not  iojare  tbe  ether,  aod  for  sobh 
frorpose  he  may  shore- u^  fihe' whole  iraU  fVr  « 
reaflooable  time  while  the  arha'ogea  aTri*'  progteikh 


hot  if  he  does  this  without  the  cootteut  of  the 
a^ljolning  owner  ho  does  it  at  his  .owo  peril,  u 
the  question  of  jiegligenee  does  not  come  in  at 
all,  and  no  (Tegree  of  ci\rf  or  bkiU  wiUrdi(;TOhii& 
from  liftbility  If  injury  is  actaaliy  done. 

The  Supreme  Court  of  Oibio,  howeypr,  haw 
held, the  contrary,  and  that  wh^re  owner;)  of 
ac(joioiog  lots  buUd  a  p|g*ijr-,wall.  by  express 
a^reemeot  for  the  support  .of,  their  hoi^sea,  but 
without  aoy  stipolatioo  aa  to  the  cpatiooaoce  qI 
th?  wall,  either  party  or  hia  grantee  has  «  right 
tp  ^Q  down  his  part  of  the  wall,  fifl^er  ootice 
and  using  suSioieot  oare-^ralthough  it  lo^y  have 
been  used  aa  a  party- wall  for  twe aty-ooa  years ; 
and  where  the  waU  fell  down,  oalwith^tandiog 
the  oare,  it  was htid, that  there  wad  oo  cause  oC 
actioo:,  Uieait  y.  ifpmi,  \0  4)hiQ  Htat^  523. 

Ths  rulea  abeye  eommiattd  in  ^e  f-  Dtl 
Vicuhia  aad  otbepr  ea^evi  da>net«  however^  apply 
ti>  a  party* wall'  batU  by  teoaota  fw  years  of 
adjploiog  iot«^  «o  iwi  to.  ftffeot  thes  reyendoners  or 
their  graatsea :  WebsSflr  v.  Stwrntv  ^  Daer  65S. 
Aod  the  right  .to  aaa  tha.  party^'wail  Ib  ooly  the 
rigb  t  tO;upia  \%  at  it  Aa«  i4«n.  imd.  1ik^%  A.  coo- 
yeyed  »  housa  %^  U.  with  .a  v^^rrmtMmt  '*  the 
owoers  oot  both  sidea  to'>  haye  mutual  ase  of  the 
preaeot,  partitiooHwalU"  The  wall  waaeittitelj 
on  t4eloteoo?eji!e4'U>'iB,i  *nd  <on)y«i'piir^ofi  of 
it  was  used  as  a  partltioo-<w.alL  A..  BntiaeqaeDtiy 
ooqyeyed  the  a^jeioiog  lot  to  G<«  wIm  eolerged 
the  hottsa  aod  uaed  a  gr^Btac  ^H  of  the  waH 
than  was  ao  osed  at  thf/tin^a  of  the  oooyajaoot 
toB..  Held  that  he  waa  liable  to  i)  for  damages 
ioaodoiogj  i'rtcs  y.  McCffnnei,  27'JLIL  2o$. 

^  How  long  aba  easBttMo tef  sapper  taequirtd 
byiapfe  of  time  or  by-ooaptraet  «(et  apec^fylog 
tbe  nvm  for  which  it  la  granted,  cotitiaaes,  is 
still  ao  anseteled  qnestloo.  That  it  oohllnaes 
Boiodg'astkawttll  reualoaaafe  and  well  adapted 
tatt[*  aeiglofld  pnrflaBe,  appears  to'bc^  ooneeded 
by -all  the  oaaea  otnvpvUie^tU  nt  Af&rriy,  TO  Ohio 
State  5]^,already-oited  '(sa/vra  6).  Wkeo  hew- 
etar^  tbe  Brail  beeoaieB  mlaoiis  a«id  noBafe  or 
nB^>  <be  its'  pBU'ptsae  of  supptort;'  either'  putny  htA 
a:ngbt  to  take-dowolne  Mf  io  %  akUfol  faabner. 
after  due  notice  to  the  other  party.  AM  if  one* 
ba^f  eaoaot  t>e  taken  ctowo  without  danf  er,  the 
owoeh  may'take-dowv  tbawbola,  and  Buoh  ri^rut 
iB*not  affected  by  4he'oat«re  of  tko  one  or  occu 
pattern  of  the  attoer  baildiog  j  VampHtilir.  Mf^^* 
4  Johns.  Oh.  8^4;  Partridge  r.  Otlhm^  3  Do<t 
l64rB.  a;16N.  Y.  60L    • 

Bat  whether  the  ngbt  lof  suppaitt  OMttiooff 
longer  thatt  the  eriatenoe  and  fltoeea  of 'the  old 
wall  ia  qoBStiooable.  Io  CampheU  t.  Mntier,  4 
Jokna.  Cb<  384,  ObBneeUor  Kon«  appeared  te 
think  that  tbeioaBamattt  wai  in  feei  and  whert 
one  oWoeir  pulled  down  an  ancient  party-wall 
which  had  become  ruinous,  and  reboUt  iL  the 
Chancellor  held  the  adjoining  owner  liable  to 
contribute  rateaUy  to  the  expansBf  profided 
that  if -the  new  waliahould  be  highar  o«r  of  laore 
expensiye  material  than  the  old  one,  the  builder 
should  pay  the  extra  expense.  But  in  Sherrerd 
iLi  OiaMj  4  8andford<480*  it  was  held  Jtkatif  the 
wall  be  destroyed  by  fire  or  accident  the  adjoin- 
ing ownerB  are  not  bound  to  rebuild  it.  The 
land  becomea  freed  from  fill  senrrtade  In  reUtion 
to thf. party- wail. 'AB  in  cua^  ^f  iw^Adjoiaiuff  lol^ 
without  buildings.  Aod  \\\  Pmiridlfft  3.  .Gilbtti, 
i  DuerlH  15  N.  Y.  OOl.Deuio,  CV  J.,  was  of  opi- 
nion that  the  right  to  9tipp'>rt  ceased  when  iheirtU 
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became  unfit,  whether  from  age  or  acQideot,  and 
thst  tich  dwn&r  yrta  theti  reteittdd  to  hia  origioat 
Qoiacmabered  title  to  the  divisioQ-lme/  citing 
Bherrerdt.  CUco^  H^tkd 'disaenting  from  the  tieirs 
}ft  Vamp^dif:  Mesier:''^  lo  the  same  ca^e,  how-, 
erer,  8haflklttnd,  J.,  feeemed  of  the  contcAry " 
ophrfoB  in^f  approtea  C'd7n^0«// ▼.  Meaitr. 

7.  Id  regard  to  the  i^ght  to  eompensattoa'for 
the  trft^  of  tf  ^<trt/-#ill,  the  cftsfe^  d,iffer.  In 
^DD^Nm)!s4  hi  the  cades  cited  aboye,  !t  Vari 
held,  witil  the'Atrtt)f  1849,  that  it  w&aa  personal, 
ri^t  of  tfae  biiiltf^  sgiinat  Che  person  ut^ing  the 
wafl  and'dia  not  <*att>ifh  the  hind,  either  in  favor" 
of  the  ftrst  «sfgne«  of  the  flrbt  buitder  oar  against 
tbe  assij^&ee  ot  th«  second  (uf  Ider.  To  the  same 
effect  h  the  priticipal  case,  itt  Kew  York,  how- 
ever; ihe  d^ls^otrs  Ar«  otherWrse.  ^Thtfa,  in 
BurUfck  ^  Pedk,  2  DnCr  90,  A.,  oWTJio^  Xno 
adjoiniDf  ]^t8i"c^vi«y«d  «iie  6f  €he»i  with  the 
pnnl»ga4i>>th«^g#ftiit64  of  MiMinJ;  &  piirty-w«li 
o&  tfarilimaioailjos  'otie^hlii'lf  on  «*cIi'lH  «nd 
evrennted^toTpiaif  rbrMit^bftlf  tkcf  Will  when 
usea. '  AJs  gsMit«»'it»ilt «k«  will  «nd  <b«ii  6on^' 
W3ft<l  to  &  Av  tb«ir«oBV«y«^  th^  iM^olnfttg  lot; 
ftod  Us  f  vaiitee  >QMtd  th«  wbII.  HeM  'that  B; 
could  reM««F0f- AT.  «r  1ildr< erecerf otv  thtft  ftiha^'of 
oat-hall  Ib^wtlt;  'And.  slao,'tb4t  B.  YiM^&g 
iM  itfief  4iie  «•«  of  the  watlbf  tbe  g;tatitee  of 
the  a^tnutnig  toe,  >i»«'«cticb  wAfl^iMpefH^  brottght 
^  8.111  idttioUtraOof, "not  MH  Nif. - 

Ifitbii  MM  tb^  <)«iMiiOD  of  tWliUMlilyof'tliV 
gMBtM  of  tbe  «teo»d  tot;  who  lUsttaAHy  «fft«d  tbci 
ndlfiwt  not  raised;  hNit-  in'Kitditg  t.  Pin/bid, 
4ED.8iaith  1*29;  tiW^tntaAbf  A.ifbir  «^imfl^lf; 
his  bfliM  and  teaigiifet^^  t^  pkf  t6rhkWw^tJetf^ 
waUvbm.nKHlrWM.hA)d-lo  xm^rUh.thM  land 
»i*t0  4ha;^  A.^ft  <le?iaa«.  And  in  Wi^mmift 
£z'rA  f .  JB^(3iM^  i  ^rtd^ord  62r«'0«TeiMat  to 
HI«i«-ikAU  tMj»'mlueof  »f»frty-WsU  wheBitiMd^ 
to(^  ^ailde?,.  '^  bla  akmuIom  tv  Mrignay"  was 
lieM (0 ma  wiUi  DMlaad ia  Ammti of  tb«  fgn** 
tea  of  4^^  ooveciastet.  '  lo  ifa«  ia«i  oaa*  til  mtH 
•ipmrif  agreed  Uat  tha  eovaaaatabMld  bind 
Uie  laaf}|»  *««o!d  ^tbaiftaaofaaiTa  awtiast  Ikiar^/' 
N  tW  q|QfK<lgMe  wAf  of  crpiaimti^t  the  dovtBf* 
vii  nm  Willi;' tj^e-  (ttMl  MfipMiidtiUly  of  thia 

See«|iA«4,  Gilr*  »■  />«^«v'ID«w^ -^dW  whara 
A.  «oi«paittf)«i  wiib  li.4.  bra  (vendee^  that  tlia 
pr>MBi9«B aoM  Weft  okar  of  **tM  format  or  otjief* 
^oy.  bar«Maa>  and  tndaidbt^Mea  whalao«?«r*". 
^t«.io  f^at,^  X:  bad.  pnvfiatBi^  conf 6jrad  to  (X 
the  right  to  oae  a  wall  oa  a'pAtt^^wall^'aqd -It 
«M  bfil^tbaft  tbia  ima  aa  looataibffatMa;'aQdihe 
Bie«f  the  Ml  a  ^atial  avkitien  cifl  &  who  wM 
totHMito  re«af  av.li^omiA.  a  atuabanBgitlMisMHi 
ntio  w  tba;pogabaaa>a>amy  aa  .Iba  valoa  of  •  lh« 
^vdaoeccopladcbj O.  baratatfaa  irahifl'of  Ite9 
wiiala,  ..,    I,. .  ^.  T^  Bl.-. 
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,  ■/  Setting  ojfjfudgm^ntt,'/ 

•     . /'  \ ' '  ;.St,  Marjr^iV  P^PmW  18*  18«7.  ' 

QfiiviMnir-Oa  tUa  Sth4»f  of  Marab^ 

lS6e/A;  fitted' It  note  in  the  Third  Diti^OfA 

Court  fof  ^e  Cotxnty  'of  .P^th,  taiiae  by  one 

B,  in  iiurar  9f  Messxs.  OL  A»  U^  «{K>n  whi  A  Jfiote 


A.  obtained  judgment  against  B,  fo?  $21  ^3 
and  00^,' !ipOQ;Wbich  judgipent^  «»acutioik 
was  issued  and  returned  nulla  bona.  On  the 
3nd  day  of  .November,  1867^  %>'  the  abqy^j 
named  defendant,  sued  one  £.  in  an. action  fop 
dannagea^  upon-  which  he  reeovend  a  Judgment 
fbf  $80  -wfthrut  costs,  payable  in  10  days. 
dn  the  l^th  day  of  November,  1867,  th^.son 
of  fi.<aUed  at  my  office,  asking- me  to  set  off  the 
jufdjpnent  of  A.  apiinst  the  judgment  l^.'vi  K' 

E.  beiDgt^ie  ^iual  plaintiff,  in  ibis  suit,  I 
decliAed  te  aet.nff  this  judgment^  contending 
thtft  I  had  no  |>ower  lo  do  so,  a*  tbe  judgtaient 
was  not  in  bis  Jalber's  .name,  ^tbpugb  I  was 
w«U:aw^ave<hia.AUbier  was  the^aiCtiiBi  plaintiff 
intWBsuifc  On  the  I8lh  day  of  November, 
rt6t,  .the  son  of  %.  again,  qUleiJ  fit  my  pflBce, 
requesting  me  to  set  off  thojuclBBient  A.  t,3. 
against  the  Judghiefft  B.  y.  S.,  leaving  at  the 
satne  iime  an  assignment  liaited  I8th  Novem- 
bec,  iBar,  frofn  A.  ^  bia,£4her,  of  tbe  judsr 
meat  againal  Bv«nd' paying  Into  Court  tho 
difference  of  tbe  aVnount  of  the  judgment,  ,  X 
iqok  tbe  afisigjomaot  and  monay  ivenn.  the  soa 
of  fi*  giving  him'  apecdpt  for'  the  money- md 
paid  on  acconnit,  refusing  to  give  bitn  a  Receipt 
in  full,  at  tbe  same  time  stating  to  him  that  t 
did  not  tbinkSi.  would  trouble  ^em  any  moffa 
an  aceount  of  fawjudgiiMEit,' and -that  iwoaUl 
get  Iff.  B.  to  Tece!pt  his  judgment  In  ihll 
against  H  I  sp^ke  to  Mr,  B^  about  tbe  pay- 
ment int»  Gourt  ■  and.  the  asaigaciiont  of  judg- 
ment, when  he  stated'  he  woiild  not  consent 
for  hi9  judgment  to  be  set  off  against  tbe 
judgment  A*  held  against  hin^.bttt  requeated 
AM  to  issue  4n  eat<ec(ition  againf^t  ]E.  I  ivnmci* 
diately  notified  S.  that  B.  would  not  consent 
t,o  that  arrangement  and  that  I  woi^ld  have,  ta 
iaaue  an  •flzecutton^  the  same  di^,  but  if  paid 
the  same  week,  w  further  coats  Wotild  be  made. 
13)6  son  of  B.  then  applied  to  the  judge  for  a 
avmniona  to  B.  to  sheWieaiMe  why  thajudgment 
ahOnld  not  he  set  off.  Upon  this  applleatlon 
the  judge  granted  a  Bummpns  for  B.to  attend 
f.t  the  next  sijtUnga  of  thia  Court,  to  sbew  oau«e 
why  the  jwdgmeiit  ahould  not  be  set  off. 

Vy  object  in  writing  the  abov^  is  to  ascer- 
tain whether  it  would  have  he^sn  in  apcordan^e 
with  thei  ralaa.  o£  the  Oonrt  for  an*  to  have  ael 
off  thid  J!tidgtteht  A.  V.  B,  against  the  ju(%ment 
ft.  V.  E.«  though  fi.  ifli  actually  the  plaintiff. 
.^  .  Youts  rei9Mtf^Uy».    . 


I  iiii  I 


{^leouHiaotiitth  piopilativ  bowwraa  intoBoatiag  im 
^tatUi  a|iaif»r«4jAeatiQft  wl.pvtaent  bel^w  theiudfla.Avr 
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The  (jwestdoA  of  Divi9i0n  0§nrt  €Mf$, 
To  Tinfi'EbiTORft  ©#  TH«  Ij6cal  CouRtB*  GxtJtvn, 

Gbi^tlIeiibw,— I  observe  in  the  December 
number  6t  the  Local  Courts  Cazette^  a  long 
and  elaborate  Article,  from  the  pen  of  jour 
Brampton  correspondent,  Mr.  Agar.  He  seems 
to  have  taken  upon  himself  the  championship 
of  all  the  clerks  and  baillfis  of  Ontario,  and 
moreover,  writes  as  if  some  one  had  done 
these  officials  a  grievous  wrong.  He  has  8|et 
up  an  imaginary  opponent,  and'  for  the  pure 
delight  of  the  thing,  has,  thitlalak  in  handy 
struck  about  htm  in  all  directions ;  even  going 
so  far  as  to  allude  to  the  ghost  of  the  departed. 
There  are  some  persons  so  constituted,  that 
they  cannot  argue  on  a  mere  abstract  question, 
or  discuss  a  subject,  without  getting  into  a 
passion  with  the  opposing  party.  There  are 
some  persons  who  think  mere  rant,  argument, 
and  have  no  idea  of  the  logical  effects  of  their 
assertions.  Tour  correspondent  seems  to 
think  that  because  my  name  is  concealed  and 
his  known,  an  advantage  lies  on  my  side.  I 
do  not  perceive  the  force  of  this.  And  if  any 
one  is  to  blame  for  obtruding  his  name  before 
the  public,  surely  your  fertile  correspondent 
is  the  one.  He  came  out,  at  large  as  life, 
with  ndme,  looality  and  offite.  The  motive 
fbr  '80  doing  may  be  J udged.  Some  people  who 
try  to  break  the  heads  of  others,  a^re  sure  to 
break  their  own.  Your-  readers  cannot  ca^e 
a  straw,  whether  a  learned  dttfeibn  dduH 
derh  is  arguing, dr  x  writer  wh6  si^s  hirtigelf 
by  a  fictitious  name.  If  they  are  capable 'df 
apprecrathig  an  argument,  they  will  exaniinb 
the  assertions,  argumenta  and  concTusfohfi. 
Ydur  correspondent  Is'  at  fault  too  in  'oth«r 
respects,  in  supposing*  that  your  ^eftderd  (ir^ 
aU  interested,  as  he  ii,  in  incfr6AH7ig  IHtisifm 
Court  fees  ;  a^nd  are  as  ignorant,  as  be  seems 
to  be,  of  the  principles  of  the  Obtninon  Law. 

I  suppose,  in  writing  my  letters,  that  your 
readers,  ^e,  to  a  considerable  extent,  persons 
acquainted  wHh  l6gal  principles.  In  my  fii*st 
iind  second  letter  on  *Uhe  questfoii  of  Division 
*Court  coste,^  1  mentioned  that  there  were  two 
•well  known  principles  of  law  that  might  be 
hH>ked  at  in  this  discussion.  '  One  was  that  fh 
construing  acts  of  Farilament,  creating  courts 
of  inferior  jurisdiction,  courts  olT  Ikw  werfe 
always  careful  not  to  extend  their  pothers  by 
implication.  They  are  bound''  td  aici  strict!^ 
within  their  posititely  defined  protisiona. 

Another  principle  was,  that;  ae  attomffion 
law,  C0sts  were  not  gizfen^^r  thut  cesta  were  | 


the  creature  sfpoiiti»h  statuits^^fy  neither 

•  vtnpe^kft  or  inferior  courts  coitrld  <;heate  iarifft, 
or  items  of  coets,  of  their  mere  re<^1on,  and 
unless  enii»o#ered  to  ^  sb:  '  Fdtynotknow 

*  whether  your'  ooitedp^ttdeiH  ean'see  the  force 
of  this  line  ofreasonitig.  At  all  events  in  Ins 
two  long  lelt^fa  he'haB  fghoreld  H,  I  wrote 
my  first  letter  for  the^uipose  cyf  disposing  of, 
or  setting  right,  vexed  Questions  as  to  costs, 
in  the  Divistofl  Courts:  T  hMd  no  idea  of 
<|usrrel!ing  with  any  one,  affuded  te  no  one  in 
partieufar,  had  "not  the  reknote^t  idea  of  hitting 
yaur  very  hot  Brampton  Clerk  &n  t^e  head, 

'  nor  of  getting  Into  a  itrang^  urith  so'letiemed 
a  man.  My  6bje<?t  was  entirtly  patriotic,  dis- 
interested and  even  favorable  to  th^  officials 
in  Division  Ownrts:  For  ^Wtet  T  f>ointed  out 
the  error  and  illegality  of  sucii  people  makfng 
A  tarfff  6f  eosts  fbr  thethseWes,'  I  admitted  Chat 
the  faiw  in  many  things  wronged  thetn,  pe^ng 
out  some  grievances.  Your  correspondent  by 
hffi  letted,  flies  into  half  abuse  Of  «ne  for  this, 
and  would  rather  that  I  bad  done  the  last 
and  tirtkieaUd  the  former  /  Sndh  u,  view  be- 
tokehB  a  mind  warped  by  mere  present  inter- 
s', '  In  ^  mjr  §3tst  lelter  -.your  oofrespogdent 
aHyfli^tblil  aflMrtod  thait.  borne  cdefk  hsA 
ohtirged  nle  &  fm  fund  fee  for  a  certifieate  of 
a  judge,' on  aattxeeution^  endorsed  under  the 
asamptton  of  property  act  of  1861;  My 
aaaertnn'  faff  thb  fact  was  poaitite,  add  your 
corraspondeni  in  his  first  letter,  7>tfit  tefy  aoi^ 
ke  dam'tiiOtbelUse  iif  Yet  m  bis  htat  tetter 
hetfaioks-'he^aa  not  been  guilty  of  any  dis- 
^oourtesy.  Thit  reminds  .tne  of  the  Iriahmtn 
at  Donny brook  fair,  who  seeing  the  baldfMi^ 
of  la/y^dnieZ;  hMeksd  himdmsn  from  .thd  mere 
Jiikve.of  the  thing!  I  do  aot  know  whetlKr 
yoor  .Qprreapondept  is  an  JEiibemian  or  not 

This  rdtHinds  me  6f  what  he  says  about 
ohat^ng  ^^  walla  bona  feee  oik  hie  ewecuUoney 
Be  replite  to  my  assertions  *^thtt  his  late 
Jtidge  Boyd  dkl  hot  Mow  his  balliffb  tooharge 
'Umb  for  returning  exeeutions  f^nutid'  hena.*' 

'Hd  says  I  always  was  in  the  habit  at  my 
court  (at  Berwick,  I  suppose]  of  charging  (or 
a;l]owing  to  the  bailift)* these  fees,  and  Judge 
^oyd  never  forbade  it  But  (sicys  he)^t  it 
true,  Inetfer^^aiksd  him^ihe^nestfOn;  ithe^er 
^  '  t^as  "tight  or  wrong  7  Pray  then,  how 
"does  he  know  that  Judge  Boyd  woidd  have 
l^owed  them  ?  Is  this  his  idea  of  H^  duty 
of  a  public  officer  f  Is  this  his  idea  of  honesty 
in  making  charges  ?  Upon  a  parity  of  reason- 
ing  h^  might  hav^  charged  on^  dollar  (br 
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ererj  ^jKcution  or.  aoj  cither  imaglni^ry  or  got 
ii]>  fee,  fto4  £m4,  "  J^udge  Bayd  did  wA  know 
that  I  obMiged  it,  but  then  ^  7M««r  /whads 
mT'  THia  reminds  ne-  of  Uie  atory  of  4be 
prisoqfr  vhok.  W^t^^  Mfeod  ibr  n»buUiog  proofs 
(he  btipg  ,oa  bis  trial  ibr  Jarceo^)  tdd  Uie 
Ji)4ge  tM  b«  coiild.fFQdufie  a  witneis  wbo 
would  ^fffMr  '^thai  ^,  di<i  n»<  f«e  Mm  $t4al 
^  e^  /"'  J»  m>t  au^  Mibemian  hfU  od  a 
par?  B(%d  b|i  lEken  ibe  tr^Mbla  to  aak  bis 
jiMJ^  tbje  qujmfti^,  if  bft  wiU  bow  take  tbe 
trouble  to  ad^  that  judg^  tbe  <{ae8tioii»  be  will 
bo  told  tbat  auob  charges  ar6  not  Ugal ! 
Your  cocreapondeot  sticks  to  bia  '*o«2<a  ^^na 
/#cf."  He  brioga  up.  tbe  oamQ  of  Judge 
Hanrisoo,  Judge  QamsoA  lUlowed  these  fees 
be  B^s,  tbor^ibre.I  tboogbt  them  right"  Now 
he  eould  oot  .jireteod  iq  say.4#t  hi»  proef 
agiiDst  J^dga  Hi«risoB  ia  atrosger  iba»  that 
igaiaat  Jfodge  BojcL  Did  be  ever  test  .the 
qucstrabelpre.  Judge  HamsQo»  or  did  any 
baitiff  eT«r  dot  8of  I  Btai^d.  vn^  mj  secpud 
kcter  the  extent  to  wbieh  Judge  Hwriison 
went,  and  I  brought  the  question  bafoire  him 
to4  spoke  to  him  ppi^tedlx<a»  the  su^ect. 
He  never  aUowsdanyinilZd'i^*  fui  at  all ; 
beibesaidhe  had  lonetioMa^  anderepe^^ 
drewuAuum  tff  hiuMiip^  where  bailiffii  had 
been  tent  by  eJECoutiou  credfteaa  out  of  their 
wif,  te  lory  on  property  that  did  nel  eoriai, 
allowed  QBieage  to  theoL.  He  told  uaB  that 
iMoaderetood*  that  Judge  Qowmm^  of  ^aaooe, 
took  that  oouraa  too&  But  at  the  same  time 
be sitd fliis  w«a  ft  mBte£M€epHou  nei  a  rteJe. 
He  beHhted  that,  nulla  bona  fiet  were  mat 

I  think  I'can  aay  thta  iaalao  Judtge  Gowan's 
opitnoK.    Judge  A.  Maodouald  of  Wellington, 
is  (by  the  pnyfeBsioo)  io<4ced  npou  as  a  rery 
careful  aad  learued*  juclge  in  Dirisiou  Court 
nutterei  aud  in  fieouTeraatien  with  bin  lately, 
be  told  ue  tbut  he  considered  such  ohai^es  by 
bailifb  i0ftf %  unmairranted  ^  la/i0  /     But 
such  opfliuoB%  ave  perhape^  (like  my  own) 
worlhlesa  ii;ith  youv  correspondent    I  also  in 
one  of  my  letters  mentioned  that  years  ago- 
the  latB  Journal  had  held  these  fees  illegal, 
When  I  y^us  rery  young,  I  reeoUect  readiag 
the  &bleof  dU  ox  and  (As  Jroff^  Mid  all  wil] 
KQember:  the  end  of  the  latter.    Yourcorrea- 
poodeatmay  also  recollect  the  saying  **  a  little 
kamiog  ii^  oftep  a  dangeruus  tb^ng.**    I  am 
told  tb^t  I.  must  not  say  anything  against 
Jodgfi  IjURisoni  by  your  ooirespoDdent^  other- 
wise I  will  bsTe  all  the  clerks  of  Peel  and  York 


down  on  me.  Such  a  caution  wi^  entirely 
gratuitious.  My  acquaintance  with  that  learn- 
ed judge  was  perhaps  in  length  of  timev  twice 
tbat  of  your  correspondent,  and  no  one  knew 
or  appreciated  bis  excellent  qualities  of  '*  head 
and  heart ^^  more  than  I  did.  Yet  be  and  I 
hsTe  often  joked  over  differences  of  opinion, 
as  to  the  proper  mode  of  deciding  certain  suits 
in  Diyision  Courts.  He  was  for  taking,  in 
certain  cases,  a  broad  and  equitable  view  of 
them,  setting  aside  at  times  mere  statutory 
rules,  whereas  I  thought  it  safer  to  follow  the 
well  defined  principles  of  law.  I  allude  now 
to  the  questions  of  notices  tp  endorsers  of 
notes — the  necessity  of  strictly  enforcing  the 
statute  of  frauds,  the  statutes  of  limitations, 
&6,  Tn  two  things  the  judge  was  very  parti- 
cular, that  is,  as  to  the  $cienter  xn  owners  of 
dogs  charged  with  killing  sheep,  and  in  making 
hired  servants  stand  to  their  bargains.  Well 
there  is  only  one  other  point  to  which  I  will 
allude  in  your  correspondents  letter,  except 
one,  that  relates  Messrs.  Editors,  to  your- 
selves. 

Your  correspondent  laughs  at  my  assertion 
about  the  expense  of  suits  in  Division  Courts, 
as  compared  with  those  of  County   Courts. 

When  he  writes  about  costs  in  County  Courts, 
he.  is  at  sea,  but  I  am  not — What  I  said  in 
my,  first  letter,  or  meant  tq  say,  was  tbat  costs 
in  Division  GourtSy  in  proportion  to  the 
amounts  sued,  were  higher.  I  could  not  mean 
that  costs  were  higher  in  fact — Now  take  these 
ca^es,  which  I  have  seen  occur  as  facts  within 
a  few  months  past  A  creditor  sues  a.  debtor 
for  $4 — gets  a  judgment,  issues  an  execution, 
and  collects  the  money  —  the  mileage  being 
about  six  miles — and  the  whole  costs  without 
any  sale  exceed  tbe  debt  by  $L  Again  A. 
sues  B.  for  $2,  the  mileage  being  8  miles,  and 
B.  pays  it  before  court,  apd  no  witness  fees 
are  charged  in  this  or  the  other  case,  yet  the 
costs  in  the  last  case  are  $1  84. 

,  Yet  another  caae^  a  replevin  suit  is  entered, 
for  lesa  than  $20,  and  for  tbe  triai,  saying  no- 
^ling  aboi^t  witnesses,  and  the  costs  are  $5  at 
least  An  interpleader  suit  ia  tried«  and  the 
9psts  are  one-ipurtli  of  the  debt  Now  in  the 
County  Court,  tbe  coats  are  no  greater  on  the 
poMection  of  |iOO  than  on  $lOa  Then  if  there 
ia  no  defeuee  in  Couoty  Court  suits,  (even 
jpo  |4Q0)  the  c^sts  i^e,  small  (say  about  tl2), 
even  frith  some  mileage,-*-whereaa  in  Divisiou 
Court  suits  for  say  $100,  where  there  is  no 
defence,  the  mere  fact  of  obtainiug  judgp»ent  by 
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default  or  confession  with  some  mileage,  would 
neTer  be  less  than  about  $4. — As  to  sheriff^B 
costs  on  returns  of  \^  nulla  hma"  on  execu- 
tions, your  correspondent  is  again  wrong.  The 
ifee  for  ^^  nulla  5ona"  is  only  85  cts.,  which  is 
n creased  to  85  cts.,  by  the  sherriflPs  chaiging 
a  fee  of  50  cts.  for  a  warrant  made  out,  as  they 
say,  to  some  of  their  bailiffs.  The  sum  of  60 
cts.  is  for  the  warrant,  not  for  the  fi.fa.^  and 
is  not  always  charged,  but  only  when  tlie 
warrant  is  made  out 

You  never  find  suits  in  County  Courts  cOst 
in  costs,  more  than  the  actual  amount  sued  for 
unless  it  be  in  actions  of  tort,  or  where  a  large 
bill  is  added  for  witness  fees.    Then,  in  pro 
portion  to  the  amount  sued  for,  the  Division 
Courts  are  more  expensive  than  County  Courts; 

Now,  lastly,  your  correspondent  thinks  he 
caught  me  on  the  "  horns  of  a  dilemma,"  when 
he  accuses  me  of  setting  up  my  opinion  as  he 
says  against  that  of  ^  our  best  judges^  I  will 
quote  the  words  in  my  letter  in  the  October 
number  of  the  Local  Courts^  Oazeite.  We 
will  see  if  they  bear  fairly  the  construction 
Mr.  Agar  puts  to  them,  and  then  I  have  a 
word  to  say  about  it     Here  they  are : 

**  It  is  in  my  opinion  questionable,  whether 
there  is  any  authority  for  a  fee  fund  charge  on 
a  Division  Court  judge^s  order  of  this  kind, 
though  I  understand  that  some  of  our  best 
judges  think  that  there  is.'* 

I  had  been  alluding  to  the  certificate  endorsed 
by  a  judge  upon  an  execution  in  order  to  do  away 
with  the  effect  of  the  Exemption  Act  of  1861, 
which  does  not  apply  to  contracts  made  before 
May  1860.  This  certificate  must  be  endorsed 
on  the  execution  by  the  judge,  or  the  exemp> 
tion  law  applies,  and  such  certificates  are  en. 
dorsed  by  County  Court  judges  and  Queen's 
Bench  judges,  upon  executions  in  their  Superior 
Courts,  but  no  fee  fund  charges  are  ever  made 
in  those  courts,  nor  should  it  be  made  in  the 
Division  Court  The  certificate  is  not  an  order 
in  or  out  of  court,  and  I  happen  to  know  fW>m 
actual  practice,  before  perhaps,  twenty  County 
Court  judges  in  Canada,  as  welt  as  before 
judges  of  Superior  Courts,  that  such  a  fee  fUnd 
charge  has  not  been  insisted  on  in  my  cases. 
— ^But  nevertheless,  it  was,  as  I  have  before 
stated,  insisted  on  by  one  clerk  and  one  Divi- 
sion Court  judge. — And  I  had  to  pay  by  his 
order  about  $1  in  fees  of  this  idnd. 

Now  it  will  be  seen  that  Mr.  Agar  in  his  first 
letter,  "courteously  of  course,'*'  tells  me  he 
does  not  believe  this.   .  It  is  one  thing  to  quote 


fairly,  and  another  to  distort  I  merely  said, 
(or  am  made  to  say  by  the  compositor^  that 
the  allowance  of  a  fee  fund  in  tueh  easa  is 
queetionabU,  though  I  understand  that  some 
of  our  best  judges  think  that  there  is  authority 
for  it  But  the  words  as  put  in  my  letter  of 
October,  were  not  in  the  original  manuscript, 
and  as  I  did  not  correct  the  proof^  went  in 
without  my  knowledge,  and  are  there,  doubt- 
less, by  some  one  of  the  many  accidents  that 
writing  going  through  printcr\s  hands  is  liable 
to.  I  never  intended  to  say,  and  I  now  deny, 
that  any  of  our  best  judges  sanction  this  charge. 
I  only  know  of  one  judge  that  did  so,  and  he 
a  newly  appointed  one.  Then  again^  your 
correspondent  uses  these  words,  which  I  can- 
not allow  to  pass  over,  because  they  are  not 
only  untrue,  but  unfair  in  every  respect. 
"^Communicator'  has  done  well  to  wait  un- 
til our  honoured  friend.  Judge  Harrison,  wa«; 
gathered  to  his  fathers  btfore  he  dared  to  ac- 
cuse him  of  unfairness  in  his  judicial  capaei- 
t^.**  "Sir,  I  suspect  who  ^Communicator' 
is,**  he  says.  Now  let  your  readers  peruse  my 
two  prior  letters,  and  see  if  they  can  find  one 
line^  one  letter,  in  which  I  accuse  Judge  Har- 
rison of  unfairness  in  his  judicial  capacity, — 
I  therefore  pronounce  this  assertion  not  only 
fabricated,  but  beneath  my  notice.  Such  a 
thought  (oh  my  part)  of  making  such  an  accu- 
sation against  one  of  my  most  cherished  legal 
friends,  against  one  whom  I  always  considered 
to  be  the  most  impartial  of  judges,  is  the  last 
thing  that  could  have  entered  my  mind. 

It  is  one  thing  to  differ  with  a  judge  on  a 
mere  point  of  law,  but  quite  another  to  accuse 
him  o( judicial  unfairness. 

If  your  correspondent,  Mr.  Agar,  leels  ag- 
grieved by  anything  I  have  said  in  this  or  prior 
letters,  be  must  remember  that  unattaeked  hy 
me,  yea,  unthought  of,  he  has  thrust  his  head 
into  a  written  wrangle,  officiously  and  offen- 
sively^ and  like  many  others  in  like  cases,  most 
take  the  consequences. 

"  COMMUKICATOR.'* 

Toronto,  Jan.  18, 1868. 


[At  to  the  merita  of  this  controveny,  which,  as  "  Grnn* 
mimicatoi^  has  exercised  his  right  of  reply,  must  now 
cease,  our  readers  oan  Jadjse.  Wo  are  nofe  aware  that 
the  matter  of  his  former  letter^  as  printed,  differed  ftoui 
the  mamiBciipt  "Bnt  we  are  quite  wilMiig  to  heUsve  that 
it  may  be  bo,  for  we  should  he  very  sorry  to  be  obliged  to 
decipher  without  fear  of  mistakes  a  very  hur|^  piopoition 
of  the  manuscript  that  passes  through  our  bands.— Eo^ 
L.  C.  O.] 
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Ot^RY  rOR  FCSnUARY. 


1.  Srt. ..  der^ymta  to  make  ytearty  retan  of  HurtagM 
to  CooBtj  Ragistmr, 

SL  Jtok..  HiluF  Tftm  begins.  .^      ^. 

5.  Wfd..  Meeting  of  Graminar  School  Boardfl. 

7.  fM^  Plq»erD^  q.B. ;  Kew  Triid  Day  aP. 

8.  Sat  . .  Paper  Day  C.P.  ;  New  Trial  Day  Q.B. 

9.  8t7lf. .  #t^«aoet>«ui  ^a&fay. 

10,  Mon..  FaiMir  Day  g.a  ;  New  Trial  Day  C.P. 

n.  Tnes. .  Fkp«r  Day  C  P. ;  "New  Trial  Day  Q.B. 

It  Wed..Pi»vvDBr^'a;NowTriAlD«yaJP.  iMiiUv 
for  aenrice  in  County  Coart 

U  Tb«m  Biper  DiBjCP. 

11  Frid..  «.  Fo/mftw.    New  Trial  Dm  a  a         ^    ^     . 

15.  Bat ..  ffiltfr  •ftnn^nds.  l«t  dat  wf  Ooimty  TrBir 
siu«r  to  aumih  to  Cleriw  of  MjBB^toaUtiM 
in  coutitiea  lista  of  landa  liable  to  oe  sola 

SkxoffMma  Sunday. 


1«.  sux. . 

21  9tt  .. 
2J.  SUN. . 
24.  Mod.. 
2aL  Ton., 
».  Wfld.. 
#3^  oaib  • « 


Atk  W^in^tday.  Appeals  fix>m  Chancer^  Chanu 

(tab-TlMMnwof  Senol  Hflqey*  «•  npnt  t* 

Coanty  Auditors.    School  Reports  to  be 

BMde.  8Qpcff4itfliKl«iit  of  Stfpame  Scbooli 

.  to  ^ve  notice  to  OlgrJoi  of  Munteipalitl<». 
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MALICIOtJ»  INJURIES  TO  THK  FKR«ON. 

It  may  be  all  very  true  that  there  are  things 
more  preciouB  to  man  than  the  sal^ty  of  his 
]>er8on,  or  even  the  preserration  of  bis  lifti 
nor  do  we  at  present  intend  to  qiiestion  the 
tnidi  df  this  proposltloil,  nor  to  cavil'  tA  this 
nry  proper  senthnent ;  bat  it  will  Scarcely  oh 
the  other  hand  be  denied,  that  the  right  of 
pirsenil  seooH^  is  Mi  the  least  of  *'  the 
•MuCiPTigMs  f$t9r»f  Bi%ifBhBMbi*' 

BtaehitoM^  in  speaking  Of  thethiw  pttnd^ 
pil  right^^  auMilifitd,  elassM  tfaMtf  tiftit  i^ 
i  Tho  rl|^  ^  pttMBit  (MOrlty.  %.  Tfa« 
lisHof  pcrsdina  fiboitr;  and  9.  The  right  of 
pnnte  property.  And  in  puptfiMlMMBg  lAal 
iseraiprigftd  nndef  the  first  head  he  says:— 
"The  right  of  personal  secnrity  eonsists  in  a 
penoii*8  Ifl^  and  umnterroplod  «q|oyaisnt  of 
hii  Ufe^his  limb%  his  body,  his  health,  «nd 
Us  npatation.*'  And  lia  IMhsr  01^%  tha* 
**  wfaakevir  ni  dMMbb^Mi^Mii  to>sic^siUisi  Mlb 
«r  mwsbw  is  looked  apoa  ss  donsiipo»ilM 
U^bcgtftaiiHl  and  ooaipMlslenw'* 

Kovibesows^of»»#hi«h  doabtlMSflSMi 
P*woi*  are  <|irits  pf^ipttiA  to  aoospl  Wf Chont 
ay  forther  reasoning,  either  by  the  leai*n^ 


aomttentirtor  or  otirselvtBs,  but  it  is  nererthe- 
legs,  sMonishing  iliat  so  many  fnen  haire 
reidly  exeeefingly  small  regard  for  the  enjoy- 
ment or  the  itfi,  limbs,  tk>dy,  heiQIIh  and 
reputation,' of  oth^n.  And  here  we  do  not 
allude  to  diose  who  malidoosly,  or  in  moments 
of  passion  inflict  injaries,  but  to  those  who 
are  appointed  by  their  fellows  fbr  the  protec- 
tioD  of  the  pablie  in  the  ftiH  enjoyment  of 
those  rights* 

.  This  is  a  sabjeet  which  has  lately  attracted 
the  attention  of  some  able  writers  m  England, 
and  some  of  their  remaifts  wo  have  re-pro- 
dncod  for  the  benefit  of  onr  readers.  The 
principal  ground  of  oomphlnt  there  has  beeff 
Hit  leniency  of  Judges  and  magistrates  in  the 
inffldiOn  cf  tfedtettces  for  injuries  to  the  person. 
CM>mphiitit8  of  s  timilir  hind  haTo  oceasionklly 
iMOtt  made  in  this  oonntry,  bat  it  is  a  difi^nt 
phaseof  the  sabfeoC,  wUdi  has  latdydh^eted 
oar  attention  to  it 

Ifr.  Justice  Hagiuiy,  during  the  recent 
Assizes  ibr  the  Oicy  of  Toronto,  in  passing 
sentence  on  a  prisoner  who  had  been  found 
guilty  of  a  ootbmou  assault,  where  the  evidence 
was  of  a  most  nnprovoked  and  brutal  attack 
wilh  a  murderous  weapon,  deplored  the  grow- 
ing tsndency  of  juries  to  treat  tlM  most  aggra» 
visted  and  brutal  attaeks  upon  men  and  women 
Osoommonassanlts:  In  fkct  it  appeared  tohini, 
according  to  their  fre^uout  findings,  that  iblo- 
mously  stahbiAg  and  wbnndiag  and  half  lulling 
a  peaosAblo  eitisen,  wsa  not  thai  which  the 
Uw  of.  the  land  looks  upon  it,  a  very  graro 
i^  serious  crimen  but  rimply  a  oommon 
sasMilti  the  jury  thus  taking  the  decision  of 
thoUw,  M  well  as  of  the  ftota,  into  their  own 
h/uads. 

One  of  the  evil  efieots  of  the  glaring  per- 
▼csswa  of  justaoo  in  thocasa  he  attodod  to^ 
was  not  long  b  sfaewmg  ItseU^  for  it  was  only 
%ftw  days  afterwards,  that  the  following  scene 
ooeurred  in  the  PoUoeChmrt  at  Tbronto,  on  an 
aiamiofttiQii  iato  tfaofkcts  of  an  aggrsrated  and 
braM  ssafcnlt  upon  an  inoflhnsiTe  old  man, 
firoa  the  eifiteiof  whkit  he  lost  the  use  of  his 
rlgbfte^w.  The  dose  oftlie case  to  thus  detailed 
ia  one  of  the  daily  payeri: 

'*Cofmsel  for  defenee  was  gobig  to  call  evip 
dSBoe^  wbea 

The  Haglstrate  ftstedlhat  he  was  not  going  to 
dispose  of  the  case.  It  was  deariy,  he  iaid»  a 
esse  of  ssaanH  with  intent  to  Aifigmv  or  malm; 
and  they  have  maimed  him.  It  Is  for  a  jury  lo 
lay  wbether  he  was  aoeessory  either  before  or 
after  the  foot    His  Wonhipf  held  that  the  eipi- 
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denoe  showed  Aird  to  be  the  principal,  and  he  was 
therefore  responsible  for  the  conseqnenoea. 

Counsel  thought  his  Worship  cocdd  dispose  of 
it,  as  it  was  only  a  common  assaalt ;  he  quoted 
the  late  assault  cases  tried  in  the  City  Assize 
Court — a  most  unfortunate  reference. 

His  Worship  said  the  action  of  the  juries  last 
week  in  the  assault  cases,  was  no  rule  to  go  by. 
These  brutal  assaults  were  becoming  entirely  too 
numerous  of  late.  He  referred  to  the  decided 
opinions  of  Judge  Hagarty  in  addressing  a  jury 
last  week,  who,  in  the  case  of  a  peaceable  man 
being  dangerously  wounded  by  a  loaded  stick  in 
the  hands  of  a  drunkard,  returned  a  verdict  of 
common  assault  He  would  not  like  to  have  been 
on  that  jury  when  his  Lordship  said — 'Thank 
God,  gentlemen,  the  respensibilitr^  of  that  verdict 
rests  upon  yoo,  and  not  with  meu'  The  action 
of  juries,  and  especially  of  such  juries,  was  bo 
guide. 

Counsel  then  asked  if  bail  would  be  taken. 

His  Worship  said  he  could  not  take  bail  when 
the  evidence  was  so  clear.  He  would  send  the 
evidence  over  to  the  County  Attorney,  where  he 
might  succeed  in  getting  an  order  for  bail.*' 

The  reference  of  the  counsel  for  the  prisoner 
to  the  case  at  the  Assizes  was  certainly  "  most 
unfortunate,'*  and  not^  by  the  way,  an  evidence 
of  very  great  tact  ion  his  part,  and  it  was  met 
as  it  deserved ;  and,  so  far  as  judges  and 
magistrates  are  concerned,  we  may  be  pretty 
safe  that  they  will  not,  be  guided  by  what 
mistaken  or  stupid  jurymen  may  do.  But 
the  evil  to  be  dreaded  is  of  a  more  seHous 
character,  and  one  likely  to  spread  amongst 
the  inasses :  —  habituating  their  minds  to 
violence  of  this  kind,  and  leading  them  (q 
imagine  that  the  law  looks  upon  depriving  a 
man  of  the  use  of  his  limbs,  or  members,  or 
destroying  his  health,  as  an  offence  on  a  par 
with  merely  shaking  &fist  in  another's  fac^ 
or  committing  a  petty  larceny ;  and  if  this  idea 
once  becomes  prevalent  who' can  tell  what  will 
be  the  end  thereof. 

The  words  put  in  the  mouth  of  a  philoso- 
phic detective  by  a  clever  novelist,  a  lawyer, 
are  so  apropos,  that  we.  may  be  excused  in 
quoting  them.  In  speaking  to  a  foi|;er  he 
said :  *^  Tou  may  smash  a  man's  skull  in,  so  as 
you  don't  quite  kill  him,  for  twelve  months 
(and  for  much  less  since  this  book  was  writ- 
ten), but  if  you  forges  his  name  you  catches  it 
hot"  It  has  been  said  that  tiie  onljiray  to 
bring  a  railway  company  to  a  sense  of  its  duties, 
in  protecting  the  lives  wad  limbs  of  their  paa- 
sengers,  is  by  the  occasional  immolation  of  one 
of  the  directors.    Perhsps  a  somewhat  similar 


mode  of  cure  might  be  beneficial  in  arresting 
the  malady  which  occasionally  afflicts  ju^es 
and  juries  in  the  matter  alluded  to. 

The  evil  however  is  too  serious  for  jestii^ 
and  requires  that  the  public  shoald  be  impres- 
sed with  a  sense  of  the  injurious  results  arising 
from  the  frequent  failure  of  justice  in  cases 
where  not  only  personal  injuries  of  a  serious 
native  have  been  inflicted,  but  lile  itself  endan- 
g^ered  by  the  hand  of  some  ruffian,  whose  only 
punishment  is  often  the  mere  infliction  of  a 
small  fine  or  a  temporary  imprisonment 

We  trust  that  the  remarks  of  the  learned 
judge,  who  has  thus  by  his  timely  and  forcible 
remarks  drawn  attention  to  the  evil  allud- 
ed to,  will  not  be  thrown  away  upon  those 
for  whom  they  were  intended,  and  that  those 
whose  duty  it  may  be  to  adjudicate  npon 
crimes  of  this  nature  will  in  future  do  so 
with  a  full  appreciation  of  the  right  of  per- 
sonal security,  one  of  those  rights  which  are, 
as  Blackstone  proudly  says,  **in  a  peenliar 
and  empbatkal  manner  the  rights  of  the  peo- 
ple of  Sngland." 


THE  GOWN  IN  THE  DIVISION  COUKTS. 

We  subjoin  some  extracts  from  an  article 
in  the  December  number  of  the  C<ntntY  Courtt 
Chronicle  the  organ  of  these  Courts  in 
England.  The  views  expressed  are  !n  com- 
plete acoord  w^h  our  own,  and  we  have  more 
than  once  brought  the  subj^  before  our 
readers. 

A  great  many  years  ago  we  heard  one  of 
the  oldest  County  Judges  in  Upper  Cana- 
da, say,  that  when  he  first  entered  on  his 
duties,  he  asked  the  opinion  of  the  late  Chief 
Jtistice  of  Upper  Canada,  as  to  whether  it 
would  be  proper  to  wear  the  gown,  sitting  in 
the  Division  Courts.  The  Chief  Justice's 
reply  was  to  thisefiect,  ''Tes  by  all  means — 
as  a  barrister  you  received  your  appointment 
as  County  Court  Judge,  and  as  County  Court 
Judge  you  are  «b  offleio  Judge  in  the  Division 
Court"  And  we  hare  always  thought  that  a 
judge  was  as  much  bound  to  wear  it  in^e  one 
Court  as  in  the  other. 

If  on  no  other  ground,  a  mark  of  respect  to 
those  who  attend  the  Courts  ^ould  not  be 
omitted  in  the  inferior  Courts,  bedause  the  dass 
of  suitors  are;  it  may  Imi,  humbler,  or  the  mat- 
tsr  to  be  a^fudicated  npoo,  less  in  amoonl  in 
the  DivisioB  Court  than  the  Counl^  Court. 
It  is,  as  it  were,  saying,  ^'It  is  all  very  well  to 
take  the  trouble  of  dressing  wpjproptvMtf  and 
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in  one's  best  for  the  County  Courts,  but  way- 
thing  will  do  in  the  DiTision  Courts ;  it  is  not 
worth  while  dressing  for  the  class  of  persons 
resorting  to  these  Courts.'*  It  resllj  and 
practically  amounts  to  this  and  is  altogether 
wrong.  The  clerk  and  bailiff  always  dress  re»- 
peetably  on  court  days,  and  suitors  and  wit- 
nesses almost  inrariably  dress  in  their  best  on 
Boch  occasions. 

It  is  an  instinetire  respect  for  all  that  con- 
cerns the  adminstration  of  justice,  thoroughly 
British,  that  lies  at  the  bottom  of  this,  and 
no  one  connected  with  the  system  by  ap- 
pointment from  the  Crown  should,  by  act 
or  oniuion,  do  ought  to  weaken  the  prin- 
ciple, or  assist  the  drift  towKrds  the  ^*  free  and 
easy''  American  ideas  on  this  point 

"  Jostioe  and  dignity  oaght  to  go  together — so 
people  say.  Why  then  do  some  of  the  Connty 
Court  Jn^es  wear  tlie  robes  proper  for  their  high 
office,  and  others  merely  the  ordinary  dress  of 
eferjrday  life?  Surely  these  latter  gentlemen 
foi^get  that  odtdders — the  laity— attach  no  small 
importance  to  the  appearance  of  a  Judge  in  his 
robes  and  wig,  and  nothing  which  tends  to  raise 
him  in  the  eyes  of  the  people  onght  to  be  omitted. 
^e  v^U  hope  that  those  jadges,  who  have  appar- 
e%  dcspiaed  outward  form,  wiQ  think  for  a 
a«Beat,-aad  in  fntare  dmt  the  robes  and  wig 
wliieh  is  specially  appointed  for  them  to  wear. 
*  *  •  *  It  is  the  custom  jperhsps,  but  that  is 
M  nsson  why  it  should  be  retaiAed,  if  it  ie  a  bid 
ooe,  and  when  we  read  of  a  County  Court  Judge 
iddregsiog  the  suitors  and  witnesses  on  the  sub- 
j«ct  of  their  dress,  surely  those  who  administer 
th«  Uw  ought  to  take  the  matter  home  to  them- 
selves." 

The  aUusioa  in  the  abore  article  is  to  an 
Soglish  County  Judge  who  refused  to  allow 
witness  fees  to  parties  who  came  to  Court  in 
their  morhing  dress. 


DEATH  OF  JUDGE  SALMON. 
We  hare  to  record  the  death  of  Mr.  Salmon, 
Judge  of  the  County  Court  of  the  County  of 
Norfolk,  on  the  8th  instant,  aged  68.  He  was 
appointed  on  26th  May,  1845,  under  Lord 
Metcalfe's  administration. 


ACTION  FOR  DIYIDENDa 
We  draw  «tlentioD  to  a  late  decision  under 
the  iDsoireat  Act,  by  His  Honor  Judge 
Macdooaid,  of  WeHlngton.  It  is  a  subject 
vith  whidi  he  is  familiar,  and  he  is  thoroughly 
tx^iapetsnt  to  express  an  opinion  upon  it  and 
the  peiat  is  in  itself  interesting  and  importaot 


An  action  was  brought  by  a  creditor  against 
the  assignee  of  the  insolyent  for  a  dividend  on 
a  claim  which  had  been  collocated  by  the 
assignee  and  advertised,  but  unobjected  to  by 
anyone.  It  was  objected  that  the  assignee 
could  not  be  sued  for  a  dividend,  but  the 
learned  judge  held  that  the  action  could  be 
maintained. 


SELECTIONS. 


OUR  JUDGES,  OUR  PERSONS,   AND 

OUR  PURSES. 

If  the  judge  is  to  be  a  terror  to  evil-doers 
the  administration  of  the  criminal  law  must  be 
vigorous,  effective,  and  consistent  The  latter 
property  is  perhaps  the  most  important,  and. 
indeed  the  most  excellently  framed  law  loses 
all  efficacy  when  inconsistently  administered. 

Common  sense  and  common  law  agree  in  the 
principles  regulating  the  penalties  against  life 
and  limb,  and  crimes  against  mere  inert  pro* 
perty.  Coke,  Hale,  and  Blackstone  all  recog- 
nize the  superiority  of  the  former^s  claim  to* 
protection,  and  such  claim  was  recognized  by 
the  ancient  Anglo-Saxon  oode.  Property  may 
be  recovered  or  reinstated  in  validity;  life 
never  can,  and  limbs  but  seldom  if  ever  in 
their  pristine  vigour.  It  is  in  highest  degree 
essential  that  health  and  strength  of  body  and 
members,  the  health  and  strength  on  which 
depends  the  acquisition  of  property,  should  be 
euarded  with  the  greatest  vigilance,  and  all 
injuries  to  them  punished  with  the  sternest 
4nd  sharpest  retribution.  And  if  the  reader 
is  astonished  at  the  enunciation  of  such  trite 
truths,  such  mere  elementary  truisms,  a  per- 
usal of  many  cases  lately  adjudicated  on  in  thu 
criminal  courts  will  remove  all  cause  for  aston 
iahment,  and  prove  the  need  there  is  that  some 
of  our  jiidiciai  fonetionaries  should  be  awak- 
ened  itom  the  lethargy  or  hallucinations  ro* 
specting  the  several  rights  of  person  and  pro- 
perty into  which  they  have  fallen. 

The  evil  of  leniency  in  cases  of  injury  to  the^ 
person  is  one  of  those  that  has  attained  enor- 
mens  proportion  of  late.  It  is  one  whose  fruits 
are  seen  in  the  savage  assaults  andr  bloody 
i^ays  which  must  be  checked  if  it  need  be, 
by  the  bitterest  pains  of  servitude  and  the  lash, 
tnie  next  Session  of  Parliament  will  not  have 
fulfilled  all  its  duties  if  it  ends  without  the 
enactment  of  a  brief  measure,  fixing  severec 
punishments  for  specified  acts  of  violence. 
What  such  an  Act  should  be  will  presently 
be  shown. 

Here  let  us  consider  the  present  code  of 
eriuinal  law  and  the  Tarioiis  oases  of  misplaeed 
*'  cUsoretioa  *'  which  are  culled*  firom  a  file  of 
newsp^>er8.  They  deserve  the  most  earnest 
consideration  firom  every  judge  and  member  of 
Parliament  who  may  happen  to  see  them,  and 
their  lamentable  efiect  is  to  produce  that  corao 
to  any  tyitsm  of  law-^  bd^f  in  iUhaaard$^ 
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and  iti  chanee$  as  dependent  on  indwidul  ad- 
ministrator*. 

The  Consolidation  Act,  24  &  25  Vic.  cap. 
100,  is  the  present  code  regulating  the  punish- 
ment dealt  out  by  the  law  of  England  to  the 
commission  of  crimes  against  the  person.  The 
annexed  table  shows  the  penalties  attached  to 
the  different  species  of  vioienoe  which  it  is  the 
aim  of  this  paper  to  diseuss. 

8UMSf  ART  COXVIOTXOHS. 

Common  »<»aaU ]  ^"hfrf  u W  "'°°""'' 

Aggravated  assault  on  (  £20  fine  or  six  months' 
women )      hard  labour. 

Indict ADLv  OFFExoia 
Grevious  bodily  harm. .  Penal  servitude  for  life. 

Common  asaanlt V*    °'»°**"*    '"I"*~"- 

\      ment. 

Now  there  is  no  exaggeration  in  saying  that 
•dozens  of  cases  are  adjudicated  on  by  magis- 
trates under  the  first  of  these  two  headings 
which  ought  to  be  tried  under  the  second. 
And,  when  so  adjudicated,  not  even  the  full 
summary  penalty — often  not  even  half  of  it — 
is  inflicted.  Indeed,  it  is  enough  to  provoke 
the  most  phl^matic  person  into  anger,  to  see 
the  kind  of  apathy  with  which  some  of  the 
London  magistrates  regard  the  cases  of  assault 
brought  before  them,  and  the  ridiculously 
slight  fines  with  which  they  punish  them.  The 
larceny  of  petty  articles  is  visited  with  months 
of  hard  labour,  while  (to  give  instances  report- 
ed in  the  newspapers)  knocking  a  womans^s 
tootn  out  and  cutting  her  face,  pulling  a  hand- 
ful of  hair  out  by  the  roots,  indecently  assault- 
ing a  servant,  striking  a  woman  with  a  rake  in 
the  face,  and  wounding  her  that  she  faints,  and 
other  similar  brutalities,  have  all  been  punished 
of  late  by  the  infliction  of  trumpery  fines. 

What  is  the  consequence  ? — The  savtge 
spirit  animating  the  ruffianism  of  London,  and 
fostered  by  the  Forcible  Peebles  at  some  of 
the  courts,  has  full  swing.  Eyes  blackened, 
noses  broken,  ears  bitten  off,  frightthl  wounds, 
contusions,  and  lacerations  are  the  fruits  of 
the  m'agisterial  leniency.  One  magistrate  in 
particular  seems,  since  his  appointment,  to  be 
utterly  blind  and  deaf  to  the  complaints  made 
for  mere  bodily  injuries.  In  his  court  have 
bi^n  reported  shocking  assaults,  not  one  of 
which  has  been  visited  with  that  bitter  im- 
prisonment which  alone  cures  brutalitr. 

Is  it  that  the  air  of  a  London  magistrate's 
has  some  enervating  effect  ?  Are  the  scenes 
and  instances  of  shameful  assaults  and  savage 
ferocity  so  numerous  as  to  deaden  the  macts- 
terial  sensibility?  Why  is  not  the  two  monUis' 
penalty  rigidly  enforced  in  every  assault  where 
any  bodily  disfigurement  or  laceration — aye, 
be  it  the  slightest — ^results,  and  why  is  not  a 
minimum  of  fourteen  daya  ^▼•&  to  every  other 
proved  savage  attack?  Seeaute  the  magU- 
tratee  forget  the  preeiaui  wUue  of  limb  and 
bone  whiU  pereeiving  that  qf  watehee  and 
pureeef 

Of  the  strange  perversity  of  judgement  in 
this  matter,  which  diBtingoishea  many  of  the 


London  magistrates,  enoneh  has  been  sud  in 
a  former  number,  <under  the  tide  *'  Crimes  of 
Violence  and  their  Punishment"  Rather  u 
it  intended  in  this  paper  to  point  out  the  per- 
nicious leniency  which  extends  to  some  courts 
of  Ikr  higher  than  M etopolitan  police  courts. 
Not  me^y  at  the  Middlesex  Sessions  have 
have  the  heavy  sentences  passed  off  for  offences 
against  property,  and  the  light  ones  for  offences 
•gainst  the  person.  A  sentence  of  four  moo  ths 
for  manslaughter  with  the  knife  was  passed  bj 
an  eminent  judge  not  long  since.  Such  a 
manslaughter  is  divided  by  the  thinnest  line 
from  murder,  and  how  paltry  does  it  seem 
when  compared  with  the  heavy  sentences  of 
penal  servitude  inflicted  at  every  assize  and 
quarter  sessions  for  robberies  of  articles  of 
property. 

Manslaughter,  rape,  assaults  with  intent, 
infliction  of  grevious  bodily  harm,  and  assaults 
resulting  in  any  personal  mutilation,  ought 
by  every  rule  of  common  sense  to  meet  with 
most  exemplary  punishment  Tet  they  only 
seem  to  rank,  in  the  minds  of  many  adminis- 
trators of  the  criminal  law,  with  robberies, 
thefts,  and  forgeries,  and  generally  below  these 
last  in  heuiousness.  A  lamentable  perversion 
of  judgment  this,  and  most  terrible  in  its  con- 
sequences. The  brutal  riolence  of  our  English 
sava^s  is,  in  effect,  a  result  more  or  less  of  a 
pernicious  idea  that  the  person  may  be  injured 
.  with  little  risk,  while  the  pocket  is  guarded  by 
the  most  terrible  rigour  of  the  law.  Unless 
this  idea  is  forthwith  exploded  by  the  infliction 
of  very  heavy  punishment  (with  no  remission) 
for  violence,  the  lawlessness  which  has  tem- 
porarily grown  up  among  the  dangerous  classes 
"qrill  have  terrible  results.  Already  rowdyism 
and  ferocity  seem  to  have  infected  the  mobs 
in  many  places  in  an  unusual  degree,  and  the 
sooner  the  lesson  is  taught  that  the  Law  is 
above  all  in  England,  the  better  for  everyone's 
welfare. 

Property  is  as  nothing  compared  with  lift 
and  limb.  Who  does  not  regard  the  robber 
of  his  watch  as  a  for  less  culpable  offender  than 
the  villian  who  stabs  or  Ixuts  him  to  death^s 
door.  The  sharp  sting  of  the  lash,  the  terrors 
of  the  hulks,  and  the  rigour  of  prison  life  are 
the  only  fit  reprisals  for  crimes  of  brutal 
violence  committed  for  mere  savagery  and  lovo 
of  inflicting  pain.  The  wife  beater,  the  villains 
who  offer  violence  to  women,  the  smashers  of 
bones  with  pokers  and  hoboailed  boots,  the 
cannibals  who  bite  off  ears  and  noses,  the  ruf* 
flans  who  use  quart  pots  as  lethal  weapons, 
and  the  vitriol  throwers,  are  the  worst  criminsls 
in  England.  By  their  side,  the  shoplifter,  the 
watch  stealer,  the  pickpocket,  and  the  swindler 
are  trifling  offenders.  And  until  the  judges 
and  the  magistrates  adopt  this  classiflcation, 
we  shall  oontinneto  shu^er  and  sicken  tt  the 
devilish  brutality  and  cruelty  which  crop  up 
at  every  gaol  delivery. 

It  cannot  be  denied  that  the  London  stipen- 
diary magistrates  have  done  much,  by  their 
leniency  towards  mere  acts  of  violence,  in 
desdening  the  minds  of  criminals  towards  the 
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[ULtare  of  raffianism ;  and  one  or  two  whom 
we  could  name,  to  judge  from  the  TVniet  reports 
of  their  eourta,  to  show  the  most  ridiculous 
igiioriDcc  of  their  functions  as  represstye  agents 
of  bratalitj  as  well  as  of  theft  At  one  court 
seTenJ  savage  assaults  bare  been  punished 
with  trompery  fines.  It  makes  one  regret  that 
the  option  of  a  fine  was  ever  retained  in  the 
42nd  section  of  the  24  ft  26  Vic.  c.  100,  which 
rules  common  assaults.  It  is  a  source  of 
misenble  weakness  in  Some  magisterial  de* 
dsioiiflL 

The  moment  the  dreadful  theory  gains  dis* 
doct  shape,  that  the  integrity  of  life  and  limb 
are  little  valued  by  the  law,  all  security  and  co> 
besion  of  society  ceases.  Mercy,  or  rather 
weakness,  in  sudi  cases  is  very  cruel  to  the 
crimmal  classes  as  well  as  to  their  victim?, 
because  sooner  or  later  it  engenders  a  fierce 
aod  pitfless  reaction ;  and  more  than  that,  leni- 
eocv  to  eflences  of  this  class  intensifies  more 
than  ever  the  commercial  taint  which  runs  so 
iDQch  through  English  law.  Every  considera- 
tion must  point  towards  the  far  severer  pun- 
ishment of  ofiFenoes  against  person  than  of  those 
igiinst  property. 

What  then  are  the  suggestions  for  ameliora- 
tii^  the  misplaced  lenity  which  sows  such 
i's  teeth : — 


1.  (As  before  advised)  a  circular  from  the 
Home  Office  pointing  out  the  injprisoning 
povers  of  the  Act  r^ulating  offences  against 
the  person.    This  applies  to  magistrates*  courts 

only. 

2.  A  short  and  tersely  drawn  Act,  punish- 
ing ereij  common  assault  with  any  viil/ul 
fnutiiatwn  with  a  maximum  two  years  hard 
lAboar,  aod  in  the  case  of  a  male,  twenty  lashes. 
Committal  for  trial  peremptory, 

3.  Intensified  punishments  on  proof  of  pre- 
▼iooa  oonvictioDfl  for  assaults. 

Severity  is  needed  The  lash  has  been  so 
idmirable  a  medicine  for  the  disease  of  garot- 
tios,  ^t  we  cannot*  doubt  its  efiScacy  in  that 
of  the  bnktal  assault  and  battery.  And  ike 
^  hoe  terrors  /or  ths  Iruto.  Let  a  little 
consideration  for  the  wives  beaten  almost  to 
tieath,  and  the  bitten,  smashed,  and  kicked 
victims  temper  the  philantrophy  which  looks 
tfter  the  m-rpretatOTB  and  shudders  at  the  cat- 
o-moe  taiTs  name. 

To  Bom  up  the  events  of  the  case  briefly,  it 
^  only  necessary  to  reiterate  that  property 
<%n  be  fully  reinstated ;  life,  limbs,  and  teeth 
<^nnoi  Attacks  on  the  purse  injure  the  bank- 
^k,  attacks  on  the  body  injure  the  oonstitu- 
tioo;  and  while  offences  against  property  short- 
^  only  the  assets,  attacks  on  the  person  often 
shorten  li^L 

One  word  more.  Every  proved  assault, 
wther  with  intent  or  indecent,  and  every  proved 
Tape,  ought  to  meet  with  the  full  terms  of  pun- 
ishment. Nothing  more  demonstrates  a  weak- 
ness in  •  State  than  the  insecurity  of  i to  women*s 
^etr,  and  nothing  can  be  a  bitterer  satire  on 
<^viliution  than  to  see  women  unable  to  walk 
tlone  SB  the  high  road. 


The  sooner  the  judj;cs,  chairmen  of  Quarter 
Sessions,  and  mag^istrates  decide  on  puninhing 
greivously  all  crimes  of  unredeemed  brutality 
the  better  for  our  national  character  and  our 
social  and  individual  safety.  Not  only  for  our 
own  benefits  but  for  those  of  the  weak  and 
defenceless  in  the  lowest  classes  in  the  great 
town,  ought  we  swiftly,  sternly,  and  surely  to 
teach  the  lesson  that  all  violence  ensures  the 
heaviest  retribution  from  the  law.  Impossible 
it  is  to  overrate  the  importance  of  such  a  les- 
son, and  it  is  earnestly  hoped  that  the  coniti- 
derations  imperfectly  pointed  out  in  this  paper 
may  at  once  find  sone  place  in  the  minds  of 
those  who  have  the  great  and  awful  responsi- 
bility of  the  just  administration  of  the  criminal 
law. 
— Law  Maffaeine.  Williak  Rbade. 


HORSE  HIRE 


A  decision  of  considcrablo  interest  to  liverv- 
stable  keepers  and  their  customers  was  de- 
livered by  George  Russell.  E^q.,  judge  of  tho 
Derby  County  Court,  on  December  17.     The 
circumstances  of  the  case  are  fully  set  forth 
by  the  judge  himself,  who  said : — *  In  this  cusc 
many  pointo  arise  which  are  of  great  nicfty 
and  importance,  but  after  some  consideration 
and  doubt  I  have  come  to  the  conclusion  that 
the  plaintiff  is 'entitled  to  maintain  this  actioiu 
Exercising  my  functions  as  a  jury  I  found  that 
the  contract  was  one  of  hiring  for  a  horse  and 
gig  to  go  to  Bel  per,  and  that  the  defendant, 
instead  of  driving  to  Belper,  drove  in  a  contrary 
direction,  to  or  near  Sandiacre.     I  by  no  means 
say  that  this  was  done  with  a  deceitful  or  frau- 
dulent intention,  nor  do  1  find  that  the  road 
to  Sandiacre  was  more  difficult  or  dangerous 
than  the  road  to  Belper ;  but  I  do  find  that 
when  the  defendant  drove  the  horse  and  gig  to 
Sandiacre  he  did  not  do  so  by  virtue  of  his 
contract  ibr  there  was  no  power  given  in  that 
contract  to  drive  to  Sandiacre  instead  of  to 
Belper.    Whilst  on  the  road  to  Sandiacre  the 
horse  met  with  an  accident  which  rendered 
it  necessary  to  destroy  it     I  have  no  evidence 
before  me  that  the  injuries  arose  firom  any  neg- 
ligence of  the  defendant     After  some  research 
I  have  been  unable  to  discover  any  authority, 
or  even  analogous  authority,  bearing  upon  the 
case ;  I  am  tnerefore  compelled  to  decide  it 
according  to  what  I  conceive  to  be  the  prin- 
ciples of  law  affecting  the  point  in  dispute. 
The  contract  for  hiring,  or,  as  it  is  termed,  ^- 
oatio  reiy  renders  it  necessary  that  the  hirer 
should  use  the  same  diligence  in  relation  to  the 
hired  goods  as  he  would  to  his  own  ( Gogge  v. 
Bernard^  1  Smith's  Leading  Cases,  99).     But 
if  a  horse  or  other  chattel  be  injured  whilst 
held  under  the  bailment  of  hiring,  the  burden 
of  proving  negligence  in  the  hirer  resto  upon 
the  owner  if  he  complain  of  such  injuries,  and 
he  must  give  some  affirmative  evidence  that 
the  damage  sustained  by  the  chattel  resulted 
firom  the  negligence  of  the  hirer  (see  notes  to 
Lean  v.  Reate^  3  Campbell,  p.  4).     Here  there 
is  no  such  proof;  but  neither  is  there  the  pro- 
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tcction  of  the  bailment,  for  I  find  that  having 
hired  a  horse  to  go  to  one  place,  the  defendant 
wrongfully  (in  its  legal  sense)  droTe  the  horse 
to  another.  The  effect  of  this,  in  my  opinion, 
is  to  render  the  defendant  in  the  same  position 
as  a  wrong-doer.     It  is  a  somewhat  similar 

fiosition  to  that  of  a  bailment  causing  a  lien. 
f  the  bailee  do  anything  to  destroy  the  bail- 
ment, by  improperly  letting  or  selling  the 
goods,  the  lien  which  sprung  from  the  bail- 
ment is  gone.     So  here  the  permission  con- 
tained in  the  contained  in  the  contract  of  hir- 
ing, to  drive  the  horse  to  Bel  per,  was  gone  as 
soon  as  the  defendant  drove  to   Sandiacra 
Being  a  wrong-doer,  the  defendant  therefore 
seems  to  be  in  the  same  position  as  if  he  had 
wrongfully  taketx  the  horse  from  the  plaintiff's 
stable.     If  he  had  done  so  in  such  a  manner 
that  an  action  for  trespass  could  be  maintained 
thereon,  and  whilst  he  was  driving  the  horse 
it  fell,  who  can  doubt  that  the  defendant  would 
be  liable  for  any  injuries  it  might  sustain.     I 
think  you  cannot  estimate  degrees  of  moral 
wrong  doing,  so  to  mitigate  the  position  of  a 
legal  wrong-doer ;  and  therefore  finding,  as  I 
do,  that  the  defendant  is  not  protected  by  the 
contract  of  bailment,  and  that  he  is  a  wrong- 
doer, I  give  judgment  in  favour  of  the  plaintiff. 
In  considering  the  case  I  have  been  much 
struck  by  the  argument  that  there  is  no  evi- 
dence that  the  injury  arose  h^  reason  of  the 
wrongful  act  of  driving  to  Sandiacre.     In  one 
sense  this  is  so,  for  if  the  horse  had  gone  to 
Bel  per  the  accident  might  have  happened ;  but 
on  the  other  hand,  if  the  defendant  had  not 
taken  the  horse  to  Sandiacre  or  Bel  per,  no  in- 
jury could  have  been  caused  by  him  ;  and 
inasmuch  as  the  defendant  is  a  wrong>doer,  it 
is  no  answer  for  him  to  say,  *' Whilst  I  was  a 
wrong-doer  the  damage  accrued,  but  inasmuch 
as  it  might  have  happened  if  I  had  acted  rightly, 
I  am  not  liable.*'     I  also  have  had  to  consider 
how  a  count  could  have  been  framed  if  this 
action  had  been  brought  in  a  superior  Court, 
and  a  pleading  test  is  generally  a  good  one. 
If  the  facts  were  set  out  with  several  averments 
there  may  at  first  sight  be  some  difficulty ;  but 
I  incline  to  think  that  a  general  count  in  tres- 
pass, or  a  count  alleging  that  the  defendant 
wrongfully  took  the  horse  to  Sandiacre,  and 
whilst  in  his  possession  was  injured,  would 
suffice.     As  I  have  said,  my  judgment  is  for 
the  plaintff,  and  I  assess  the  damages  at  42.'' 
— Law  Journal. 


MAGISTRATES,  MUNICIFAX, 
INSOLVENCY,  &  SCHOOL  LAW 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 
InsoLVBNCT. — The  Judge  in  Insolvency  refused 
ao  insoWent  his  discharge  on  the  grounds,  (1.) 
That  he  had  made  a  preferential  assignment  in 
the  year  1857 ;  (2.)  Because  he  bad  kept  no 
books  of  account  shewing  receipts  and  disburse- 
meifts  of  cash,  and  such  other  books  as  were 
voitabiC  for  bis  trade. — Held^  as  to  the  forme  ^ 


ground,  that  it  was  not  sustainable,  for  there  was 
no  law  Against  it  when  made  ;  and  that  as  to  the 
latter,  ennsidering  the  short  period  which  had 
intervened  between  the  passing  of  the  Aet  of 
1864  and  the  appHoation  for  disebarge  (aomo 
three  months  only),  and  the  iDoonsiderable  nature 
of  the  business  in  which  he  was  engaged,  the 
insoWent  should  not  have  been  so  severely  dealt 
with,  thongh  this  was  a  matter  wholly  in  the 
discretion  of  the  J  edge  in  Insolvency.  But  as 
the  Jedge,  tboagh  doobifal  as  to  it,  had  not 
enquired  into  the  bona  fide9  with  wbioh  the 
assignment  of  1857  had  been  made,  and  of  the 
disposition  of  his  property  nnder  it,  the  ease  was 
referred  back  to  him  for  re-consideration  on  those 
points. 

SembU,  as  to  this  assignment,  that  it  eevM  be 
impeached  nnder  sub-see.  6  of  aec.  9  of  the  In- 
solvent Aet  only  upon  the  ground  that  by  it  the 
insolvent  had  fraudulently  retained  and  concealed 
some  portion  of  his  estate,  or  had  been  gnilty  of 
evasion,  &o.,  in  his  examination  as  to  his  effects. 

Qucere^  whether  fraud  committed  before  the 
Insolvent  Act  is  fraud  **  within  the  meaning  of 
the  Act,'*  so  as  to  make  it  a  valid  ground  of 
opposition  to  a  debtor^s  discharge,  so  long  as  he 
fully  com)>Iie8  with  all  the  other  requirements 
of  that  Act. 

Tlie  Insolvent  Act  does  not  require  the  petition 
in  appeal  to  be  signed  by  the  insolvent  or  his 
attorney. 

Notice  must  nnder  that  Act  be  served  on  the 
Assignee  of  the  day  on  which  the  petition  will  be 
presented  to  the  Court. 

The  petition  mast  be  addressed  to  the  Court, 
and  to  the  Chief  Justice:  the  latter  is  an  irregu- 
larity, which,  however,  may  probably  be  cor- 
rected. 

The  neglect  on  the  part  of  Che  Assignee  to  file 
the  papers  on  or  before  the  day  of  presenting  the 
petition  is  no  reason  for  rcjeoting  the  appeal, 
though  it  may  be  a  reason  for  enlarging  the 
hearing,  and  prooeediog  against  the  assignee  for 
his  neglect  or  oon tempt. 

Points  not  taken  in  the  Court  below  are  not 
open  to  parties  before  the  Appellate  Court 

SembU,  that  the  more  proper  mode  of  raising 
technical  objections  to  the  proceedings  in  oases 
of  this  kind  is  to  move  a  rule  to  set  the  proceed- 
ings aside,  instead  of  urging  the  objections  on 
the  argument  of  the  merits. — Re  Parr,  an  Intol- 
vent,  17  U.  C.  C.  P.  621. 


Criminal  Law— Indictmiht  tor  Psbjitrt — 
SorFiciBiicT  Of.  —  An  indictment  for  perjury 
charged  that  it  was  committed  on  the  trial  of  an 
indictment  against  A.  B.  at  the  Court  of  Quarter 
Sessions  for  the  County  of  B.,  on  the  lltb  of 
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Jnne,  1867,  on  a  tkarge  of  larcmy  s  Seld,  mffi' 
eiciit,  sad  that  it  wm  not  neeeasary  to  epooifj 
the  property  stolen,  the  ownership  thereof ,  or 
the  loeality  from  wbioh  it  was  taken ;  nor  to  al- 
lege that  the  indictment  was  in  the  name  of  the 
Qaeen,  as  the  Court  most  take  judicial  notioe  of 
the  ftet  that  Her  M^esty  alone  could  proeeoute 
6D  a  charge  of  larceny.  ^R^fina  ▼.  Maedonald, 
17  U.  a  a  P.  686. 


SUITBT— C.  S.  U.  C.  OH.  98,  BIO.  28— DOVBLB* 

noji  Coaovssioirs — Dbsobiptioh. — The  12  Yio. 
ob.  S$,  see.  87  (Consol.  Stat.  U.  C.  eh.  98,  seo. 
28)  which  presorlbes  the  rule  for  drawing  the 
side  liaea  in  doable-fronted  concessions,  applies 
to  towoships  theretofore  surTcyed. 

iTi^,— following  WarnockV  Cowan,  18  U.  C. 
a  B.  267,  and  ffoimet  t.  McKechm,  28  U.  C.  Q.  b] 
62, 321 — tikat  the  lands  having  been  described  in 
half  lots  is  made  by  that  aeotion  part  of  the  defint- 
tioD  of  a  township  with  double  front  concessions. 

ffdd,  also,  that  the  mle  preecfibed  applies  to 
all  lands  in  sueb  concessions,  not  to  the  grants 
of  half  lots  only,  and  that  it  is  brought  into  ap- 
piieaUon  by  the  granting  of  any  half  lots. 

SmbU,  howefer,  that  the  section  is  on  both 
poiati  open  to  doubu,  which  it  is  desirable  to 
«noTe  by  legislation. 

Where  land  was  described  as  commencing  at  a 
poet  planted  four  chains  and  fifty  links  f^m  the 
Bcrth-etst  angle  of  a  \oi^Htld,  that  the  post 
(the  existenee  and  position  of  which  were  satis, 
fictorilj  established)  was  the  point  of  com- 
neDeement,  though  its  distance  from  the  true 
north-east  angle  was  inaccnrately  given. 

The  declaration  charged  the  trespasses,  break- 
iQs;  dowQ  fences,  &c ,  as  committed  on  divere 
<l&jrs  and  times.  Defendant  pleaded  leave  and 
license,  which  the  plaintiff  traversed.  It  ap- 
peared that  part  of  the  fenee  wae  removed  under 
&  Ueeaee,  and  the  remainder  after  it  had  been 
moked,  the  interval  from  the  first 'to  the  last 
romoral  being  two  or  three  years. 

Held,  that  the  plaintiff  was  entitled  to  suc- 
ceed, though  it  would  have  been  otherwise  if  the 
decUmtion  baif  only  charged  the  trespasses  as 
eoBnittcd  on  the  same  day,  for  ^he  defendant 
e^M  then  have  applied  the  license  to  the  only 
treepase  ebarged.~-ifsrf«  v.  Datidton,  ^6  0.  C. 
0-8.641. 


IssOLVSaCT — pRBrBaiMOS — BOABDS  Of  TBADB. 

-Sub-sections  1,  2,  8  and  4,  of  section  8,  of  the 
^West  Act  of  1864,  do  not  prevent  .a  debtor 
CMTfjiog  lands  ti*  a  creditor  either  in  payment 
of,  orasecutity  for.  his  claim. 

A.  baviog  manufactured  a  quantity  of  goods 
(»  DQmber  of  oil  barrels)  for  a  customer,  drew 


upon  him  for  the  price,  and  applied  to  a  banker 
to  cash  the  bill,  which  the  banker  agreed  to  do 
upon  reaeiving  a  lien  on  the  goods,  which  was 
given,  and  the  bill  cashed  accordingly.  On  the 
day  following  the  debtor  made  an  assignment  to 
an  official  assignee. 

JSeld,  1.  That  the  transaction  was  not  within 
either  the  terms  or  the  spirit  of^the  Insolvent  Act* 

2.  That  if  it  were  within  the  terms  of  the 
Act,  the  creditor  was  at  liberty  to  rebut  the  pre* 
sumption  that  the  transaction  was  carried  out  in 
contemplation  of  insolvency. 

The  provision  in  the  Insolvency  Act  which 
authorises  Boards  of  Trade  to  appoint  official 
aseigness,  applies  as  well  to  unincorporated,  as 
to  incorporated  Boards  of  Trade ;  and  that 
whether  such  Boards  of  Trade  were  in  existence 
at  the  time  of  the  passing  of  the  Act  or  were 
subsequently  created. — Ifewton  t.  The  Ontario 
Bank,  18  U.  C.  Chan.  R.  652. 


FiHOi  Vuwib's  Aot  (C.  8.  U.  C.  ch.  67)— 

NOV-OOMPLIAJIOB  WITH  AWABD— RBSTBIOTION  TO 

SvATt7T0BT  Rbhbot-^Plbaduio.— -The  declara- 
tion was  against  the  defendant  as  owner  of  a  lot 
adjoining  the  plaintiff's  land,  alleging  the  exis- 
tence of  a  large  quantity  of  surplus  water  upon 
both  lots ;  that  both  parties  disputed  as  to  their 
respective  rights  and  liabilities  under  the  Fence 
Viewer's  Act  (C.  8.  U.  C.  eh.  67),  and  steps 
were  thereupon  taken  to  procure  an  award  under 
said  Act,  which  was  accordingly  done,  and  an 
award  made  in  the  presence  nod  with  the  assent 
of  both  parties.  The  declaration  then  went  on 
to  recite  the  award  verbatim,  which  directed  two 
ditches  to  be  made  by  the  parties,  one  by  each, 
and  concluded  thus.  "  said  ditch  to  be  made 
before  the  1st  October,  1866."  Plaiotiff  then 
averred  performance  of  the  award  on  his  part, 
but  a  neglect  and  refusal  to  perform  it  on  the 
defendant's  part,  and  claimed  damages  for  such 
neglect  and  refusal :  Held^  on  demurrer,  that  the 
declaration  was  not  bad  as  failiog  to  discloso  a 
case  which  gave  the  fence  viewers  jurisdiction, 
which  did  not  fix  the  time  each  party  should 
have  within  which  to  perform  his  share  of  the 
ditching,  or  direct  where  such  ditching  should 
be  made  ;  and  also  for  not  shewing  that  a  demand 
in  writing  had  been  made  on  the  defendant  to 
perform  the  award,  the  non-compliance  with 
which  would  have  entitled  the  plaintiff  under 
the  Act  to  have  completed  the  ditch  and  sued 
for  the  price  fixed,  instead  of  bringing  an  action 
for  damages,  which  could  not  be  maintained. 

The  eleven  snb-sections  of  section  16  of  the 
above  aot  refer  to  ditches  and  water  courdes  as 
well  as  to  fences. — Murray  v.  Dawson,  17  (J.  C. 
0.  P.  688. 


S4— Vol  IV.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZBTTE. 


[Febuary,  1B68. 


Sals  ior  Taxes — Mobtoaob — ^RBDmraoir.—- 
The  fire  jeare  for  which  laoda  are  to  be  in  arrear 
for  taxes,  before  thej  are  liable  to  be  sold,  moat 
be  before  the  deliverj  of  the  treasurer**  warrant 
to  the  sheriff. 

Land  haTlng  been  sold  for  taxes,  a  party  inte- 
rested therein  as  mortgagee  applied  tp  the  vendee 
of  the  sheriff  to  be  allowed  to  pnrohasa*  on  the 
groand  of  his  hsTing  an  interest  in  the  land,  and 
whieh  he  was  permitted  to  do,  his  only  interest 
in  the  land  being  as  mortgagee. 

Hddf  that  the  purchaser  could  not  afterwards 
set  up  this  title  in  opposition  to  the  mortgagor's 
claim  to  redeem. 

AUboQgh  a  mortgagee  may,  as  well  as  a  stran- 
ger, purchase  lands  of  which  ho  is  mortgagee. 
Ctill,  if  he  purchases  as  mortgagee,  and  makes 
his  interest  in  the  land  a  ground  for  being  allowed 
to  purchase,  he  cannot  afterwards  set  up  the  title 
thus  obtained  against  the  mortgagor's  right  to 
redeem — KeUyy.  MaekUm,  14  U.  0.  Oh.  Rep.  29. 


SIMPLE  COITFBAGTS  ft  AFFAIRS 
OF  EVEBY  DAY  LIFE. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Railway  Co. — Foeoibli  Rimotal  bt  Coh- 
DUOTOB — LiABiLiTT. — Where  the  conductor  of  si 
Railway  Company  forciby,  and  without  excnae 
for  so  doing,  remoTCs  fh>m  a  train  a  passenger 
who  has  paid  his  fare,  he  is  liable  for  the  assault, 
and  the  doctrine  of  re$pondeai  tuperior  applies  to 
the  Company.  But,  where  in  the  course  of  such 
remoTal,  and  while  in  the  act  of  leaTing  the  car, 
plaintiff  slipped  and  was  injured.  Held,  that 
defendants  were  not  liable  for  the  injuries  sus- 
tained bj  him,  as  his  remoTal  was  not  the  proxi- 
mate, but  the  remote  cause  of  the  accident,  and 
the  damages  awarded  were,  therefore,  too  remote. 
—  Williaiman  ▼.  Orand  Trunk  Railway  Co.,  17 
U.  C.  C.  P.  616. 


HaBBOUB     CoMPAHT — P»B    LIQHTS — AOTVAJb 

BOTioB  —  Damaois  —  Plbadikq.  —  lu  su  acUon 
against  a  h&rbour  company,  charging  that  it  was 
their  duty  to  keep  a  sufficieot  light  upon  the  end 
of  one  of  their  piers,  as  they  had  been  in  the 
habit  of  doing,  to  enable  Tessels  to  enter  with 
safety,  and  that  they  had  wrongfully  remoTcd 
such  light  without  giring  sufficient  public  notice, 
by  reason  of  which  the  plaintiiTs  yessel,  while 
endeaTouring  to  enter  the  said  harbour,  had  been 
lost,  Beld, 

1.  That  the  arbitrator,  to  whom  the  matters 
of  fact  had  been  referred,  baring  found  that  it 
was  necessary  that  such  a  light  should  be  main- 
tained for  the  proper  use  of  the  harbour  by  ves- 


■ela  entering  in  the  night  time,  and  that  the 
immediate  cause  of  the  loss  was  the  ahsenee  of 
the  Hght,  the  defendants  were  prima  faek  guilty 
of  a  negligence,  for  the  r^nsequenees  of  whidi 
they  were  liable. 

2.  That  CTen  if  the  defendants  would  under 
certain  cironmstanoes  be  justiled  in  oloeing  their 
harbour  to  Tossels  and  remoting  the  light,  they 
were  bound  to  giro  reasonably  sufficient  notice 
of  the  same,  and  that  the  notice  giTcn  was  not 
of  that  character. 

8.  That  in  addition  to  the  value  of  his  Tesael, 
the  plaintiff  was  entitled  to  reoover  a  further 
sum  expended  by  him  in  good  faith,  and  with  a 
reasonable  expectation  of  success,  in  attemptieg 
to  raise  the  teasel,  ibr  the  purpose  of  repairing 
her. 

4.  That  an  Insurance  Compaoy  which  had  a 
risk  upon  the  veseel,  was  uot  entitled  to  recorer, 
in  the  naote  of  the  plaintiff,  mooeya  expended 
by  them  in  a  similar  attempt. 

SembU^  that  a  plea  of  not  guilty  pot  in  is^ae 
the  negligence  only,  and  not  the  doty  alleged. 

Remarks  upon  the  extent  to  which  the  posses- 
sion of  means  of  knowledge  furnishes  erid«Dce 
of  actual  knowledge. — Sweeney  t.  The  Pretidentf 
Direeiore  and  Company  of  the  Port  BurweU  Ifttr- 
hour,  17  U.  C.  C.  P.  674. 


Dim UBBBB — Fbrut — Fbohtibb. — Held,  on  de- 
murrer,  that  the  words  **  provincial  frontier," 
used  in  section  6  of  20  Victoria,  chapter  7,  refer 
to  the  prorincial  frontier  opposite  the  United 
States,  and  not  to  the  boundary  line  of  diriaion 
between  Upper  Canada  and  Lower  Canada.— 
Smith  T.  Ratt4,  18  U.  C.  Ch.  Rep.  696. 

CAmaiBB.— A  carrier  may  by  special  contract 
limit  his  liability,  except  as  against  his  own  neg- 
ligenoe. 

Where  a  person  delivers  goods  to  a  carrier, 
and  receives  a  bill  of  lading  expressing  that  the 
goods  are  recdved  for  transportation,  subject  to 
the  condiUons  on  the  back  <^  the  bill,  by  one  of 
which  the  carrier's  liability  is  limited  to  a  certain 
rate  per  lb.,  this  constitutes  a  special  contract  by 
the  parties,  and  the  carrier,  in  the  absence  of 
proof  of  negligence,  is  only  liable  at  the  rate 
agreed  upon. 

Goods  were  received  by  defendants,  a  railroad 
company,  under  a  special  contract  as  set  forth  ia 
the  preceding  para^^aph,  and  were  safely  carried 
to  their  wharf  in  New  York,  and  placed  on  the 
wharf  ready  for  delivery,  but  before  the  plain- 
tiffs had  notice  of  their  arrival,  or  opportunity  to 
remove  them,  a  fire  broke  out  on  board  a  steamer 
of  the  defendants  lying  at  the  wharf,  which  eD- 
tirely  consumed  the  boat,  and  also  the  wharf  asd 
the  goods  thereon.    There  was  no  evidence  as  to 
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the  ortgin  txf  the  fire.  ffM,  that  plaintifis  conld 
Bot  recover  more  than  the  special  rate  agreed 
DpOB,  withovt  proTing^  neg^ligenee  of  the  defen- 
dants.— Famham,  Mirkham  dt  Co,  y.  7%^  Camden 
and  An^ojf  Railroad  Company^  7  Am.  Law  Reg. 
171 
^■^^~^— ^— ^— ^^— ^^»^— ^^^ 

OITTABIO  RBPOBTS. 


COMMON  PLEAS. 


(Ji^pBTtai  ly  8.  J.  TAvKoiwjivcT.  Bpq..  AirrMloHit-Xaw, 
BeforUr  U*  ilu  Cowi.) 


Satoh  t.  Shaxhoii 


^  aUatkmmtt^Jmdget 
tore$eb»d  hit  ankrjtir, 

A  Jod^  in  iBMlTency  bas  power  to  reseiBd  an  order  made 
I7  hun  for  sabstitatioDal  aenrioe  of  a  writ  of  attachment ; 
and  in  tbia  caae  the  Coait*  on  appeal,  reftiaed  to  interfere 
with  an  order  for  eooh  readaion. 

[17  C.  P.  69S~M.  T.  1867.1 

Appeal  in  IneolweBoy  firom  the  deoision  of  the 
Jodge  of  the  Conotj  Coiirt  of  Perth. 

The  judge  on  the  6th  of  December,  1866,  made 
an  order  that  the  writ  of  attachment  issaed 
agaiott  Shannon  mean  insolvent,  sboald  be  served 
by  ftieking  np  •  trne  oopj  of  the  same  in  the 
office  of  the  Clerk  of  the  Coantjr  Coart  of  the 
County  of  Perth,  mod  by  leaving  another  copy 
Ttth  Mrs.  Dnffie,  of  St.  Mary's,  the  mother-in- 
Isvef  the  defendant,  and  thattme  eopies  of  this 
order  ihonld  be  served  in  like  manner,  and  that 
rack  lervice  shoald  be  deemed  good  service  of 
theattsebmeDt  and  order. 

The  affidavits  on  which  this  order  was  made 
stated  that  the  defendant  had  left  Canada  in  the 
7«tt  1862,  and  had  from  that  time  oontlnned  to 
niide  in  the  United  States,  and,  it  was  believed, 
in  wme  paK  of  the  Stats  of  Pennsylvania,  bat 
that  his  reaidenea  eonid  not  be  discovered,  al- 
thoogh  efforts  had  been  made  to  Hod  it  cot,  and 
that  tlie  only  relation  be  had,  who  was  known 
in  Csoada,  was  Mrs.  Daflle,  of  St.  Mary's,  his 
mother-in-Uw,  and  that  she  had  been  asked  where 
the  defendant's  residence  was  and,  although  it 
vu  believed  she  knew  where  it  was,  she  refused 
to  dirnlgc  it,  and  farther,  that  the  defendant 
owned  a  lot  of  land  in  the  township  of  Logan,  im 
the  said  Oonoty. 

On  the  26th  of  July,  1867,  Shannon  petitioned 
the  Jndge  to  set  aaide  the  writ  of  attachment,  or 
the  Bervice  of  it  on  various  grounds,  stating,  after 
alleging  several  irregularities  in  the  proceedings, 
that  he  bad  never  received  value  for  the  promis* 
lory  notes  on  which  the  attachment  had  issued, 
jad  that  they  were  barred  by  the  Statute  of 
uoiutione ;  and  that  he  had  for  the  last  two 
;»»  been  the  owner  in  fee  of  lot  number  19,  in 
u>«  Hih  eoDcession  of  Logan,  and  had  been  for 
^▼eral  years  before  that  the  lessee  of  the  lot 
from  the  Cknada  Company,  and  that  the  property 
^u  vorth|l,sOO:  that  one  Nicholson  had  been 
JB  charge  of  the  lot  for  him  ever  since  he  had  left 

j?^^  ^Bd  bMl  constantly  been  cognisant  of  his 
udrets  in  Ue  Stata  of  Pennsjlvania :  that  his 
aitplaee  of  residence  in  Canada  was  on  the  said 
lot,  where  he  had  resided  several  months  with  his 
[u^ily  preTioaaly  to  his  leaving  Canada :  that  he 
b»<:  visited  the  farm  at  least  once  a  year,  and 
iooeUaies  often  er,  since  his  residence  in  Pennsyl- 


vania, and  had  been  at  St.  Mary*s  00  nearly 
every  occnaion  of  hit)  coming  here :  and  that  he 
had  seen  and  conyeriied  with  the  plaintiff  in  his 
store  at  St.  Mary's,  and  bad  done  so  abnat  two 
years  ajto :  that  his  place  of  remdence  while 
absent  from  Canada  had  been  in  the  Town  of 
Newcastle  in  Pennsylvania,  where  he  was  well 
known,  and  he  could  esfiilj  have  been  found  if 
enquired  for:  that  he  did  not  think  Mrs.  Duffie 
knew  where  his  residence  was,  as  •he  had  not 
been  on  good  tarms  with  her :  that  he  had  not 
been  aware  any  proceedings  had  been  taken 
against  him  till  the  day  before  his  petition,  and 
that  he  had  not  left  Canada  or  remained  from  it 
with  intent  to  defhiud  or  delay  the  plaintiff,  or 
any  other  person  o.*  persons,  of  any  claim  he  or 
they  had  against  him. 

Upon  this  application,  the  Judge,  00  the  26th 
of  July,  1867,  if  sued  a  summons  calling  on  the 
assignee  to  ehew  cause  Why  the  attachment  or 
the  service  thereof,  and  all  proeeediogs  under  it. 
should  not  bo  set  aside  for  the  reasons  aforesaid ; 
and  upon  hearing  the  parties  on  the  16th  of  Sep- 
tember he  made  an  order  that  the  order  which 
directed  the  service  of  the  writ  of  attachment, 
the  services  of  the  said  writ,  and  all  subsequent 
proceedings,  should  be  set  aside  for  irregularity, 
and  he  reserved  the  question  of  the  costs  of  such 
application  until  the  determination  of  the  suit 

Against  this  order  the  creditor  petitioned,  upon 
the  following  grounds: 

1.  That  from  the  paper  which  he  submitted  to 
the  Judge  he  was  entitled  to  the  order  for  sub- 
stitutional service. 

2.  That  the  order  could  not  be  rescinded,  and 
eepecially  after  the  proceedings  which  had  been 
takeu  upon  it,  and  after  the  time  which  had 
•lapsed  since  it  had  been  made. 

8.  That  the  Judge  might  appoint  any  method 
he  might  see  fit  for  effecting  service  of  the  writ, 
and  having  exercised  his  discretion,  it  could  not 
be  set  aside,  unless  the  order  for  such  service 
had  been  obtained  by  fraud. 

In  Michaelmas  Term  last,  (7.  Mobimon^  Q  C, 
shewed  cause : — The  Judge's  order  appealed  from 
setting  aside  the  service  of  the  writ  was  on  a 
mattar  of  practice  only,  and  this  Court  will  not 
interfere  with  the  decision  in  such  a  case :  Ted- 
mmn  v.  Wood,  4  A.  ft  B.  lOll.  The  facta  fully 
Justified  the  order  which  is  appealed  from. 

J.  A,  Boyd,  contra : — This  appeal  lies  against 
th  order,  for  an  appeal  lies  generally  against  all 
orders,  and  matters  of  practice  may  be  the  sub- 
ject of  appeal  :  Whitaker  v.  Croekfr,  2  L.  M.  ft 
P.  76;  Entor  v.  Oriffin,  7  C.  B.  781. 

The  original  order  of  the  Judge  cannot  be  im- 
peached or  contradicted  by  new  facta :  Kilkenny 
Railway  Company  v.  Fitlden,  2  L  M.  ft  P.  125. 
The  appellant  has  not  established  a  full  case,  for 
he  only  shews  that  his  last  place  of  abode  was  in 
Logan,  and  not  that  was  his  last  known  plaoa 
of  abode. 

A.  WiLsoM,  J.,  delivered  the  Judgment  of  the 
Court. 

The  defendant  left  the  Province  in  1862,  and 
he  was  not  proceeded  against  as  an  insol?ent  till 
about  the  end  of  1866. 

The  Judge  had  power  under  the  Act  of  1866, 
s.  4,  to  make  the  order  he  issued  for  service  to 
be  made  in  the  manner  he  had  directed ;  but  the 
suggestion  is  that  these  proceedings  were  not 
fairly,  though  regularly,  taken. 
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It  18  laid  down  in  Arch.  ?r.,  11  cd.,  204,  tbat 
the  order  made  by  a  Jodge  permitting  tbe  plain- 
tiff to  proceed  npon  a  rammons  whieh  has  not 
been  perBonally  eenred,  npon  its  being  sheirn  to 
him  that  reasonable  efforts  have  been  made  to 
effect  personal  senrice,  which  have  not  been  sue- 
cesecfuU  will  not  be  set  aside  npon  affidaTits  oon- 
tradictiog  tbe  faets  disclosed  in  the  affidavit  on 
which  the  order  was  made. 

In  Lewis  ▼.  Padwiek,  14  Jnr.  226,  it  was  inti- 
mated that  as  the  Statutes  had  declared  that  "  in 
case  it  shall  be  made  to  appear  by  affidaTit  to  the 
satisfaction  of  the  Judge,  &c  ,"  the  Judge  shall 
order  a  dUtringaa  to  issue,  that  his  order  should 
not  be  interfered  with,  if  it  had  been  made  to 
appear  to  him,  although  the  affidatit  was  false 
ID  fact  and  that  the  only  remedy  the  party  had 
was  by  an  indictment. 

In  Whiiaker  ▼.  Crocker,  cited  on  the  argument* 
and  reported  also  in  15  Jur.  885,  it  was  eaid  by 
the  Court  in  a  similar  case,  **This  point  has 
been  decided  in  Lewie  ▼.  Padwiek  :  there  may  be 
incouTeoiences  on  both  sides,  but  the  law  has 
elected  between  them." 

In  this  case  the  proceeding  was  commenced 
again8t  the  defendant,  for  that  **  being  out  of  the 
Province  he  remained  out  of  it  with  intent  to 
defraud  bis  creditors,  or  to  defeat  or  delay  the 
remedy  of  his  creditors,  or  to  avoid  being  arrested 
or  served  with  legal  process." 

There  may  be  great  inoonTenienoes  in  setting 
aside  proceedings  after  the  appointment  of  an 
assignee  and  the  transfer  of  all  the  debtor's  estate 
to  him,  especially  if  the  proceedings  have  gone 
any  length,  such  as  the  declaration  and  payment 
of  dividends,  or  even  further;  but  proceeding^ 
have  been  set  aside  in  this  Province  wb*en  taken 
against  persons  as  absconding  debtors,  who  were 
not  so  in  fact;  as  for  instanoe,  when  taken 
against  those  whose  residence  was  not  in  Upper 
Canada,  but  who  had  been  for  a  short  here  on 
business  and  had  returned  to  their  own  homes ; 
and  so  the  whole  preceedings  in  bankruptcy,  in 
former  times,  rested  upon  the  fact  and  the 
eiifOciencj  of  the  petitioning  creditor's  debt,  and 
often  failed  because  of  some  objection  to  the 
debt ;  and  it  might  be  a  very  serious  matter  if 
no  relief  could  be  given  against  a  proceeding  in 
insolvency,  however  unfounded  it  might  have 
been,  if  it  was  only  formal  enough  to  oomply  with 
the  Sutute. 

We  are  not  prepared  to  say  a  Jodge  is  pre- 
cluded from  entertaining  an  application  to  set 
aside  the  proceedings,  so  as  to  let  in  the  party 
to  dispute  the  validity  of  the  writ,  upon  a  proper 
case  being  made  ont  in  his  opinion  for  that  pur- 
pose. 

Even  after  outlawry  the  party  was  afforded 
relief,  **the  Court  having  of  late  years  gone 
further  than  heretofore  upon  motion,  the  more 
effectually  to  expedite  justice,  save  expense,  and 
preserve  the  oredit  and  character  of  the  defen- 
dant :''  Tidd*s  Prao  9  Ed.  189.  Tbe  power  most 
be  cautiously  exercised  and  will  at  all  times  be 
open  to  revision. 

The  Judge,  upon  hearing  the  parties,  thought 
the  order  should  be  superseded,  because  the  de- 
fendant was  not  fraudulently  abroad,  and  because 
the  plsintiff  was  aware  the  defendant  had  a  ten- 
ant upon  his  land  in  Logan,  who  might  have  in- 
formed the  plaintiff  of  the  defendant's  residence^ 


if  he  had  been  applied  to,  and  who  might,  if  he 
had  refused  to  give  information,  have  been  more 
properly  served  with  the  writ  than  the  mother- 
in-law  of  the  defendant 

If  on  such  grounds  the  Judge  had  declined  U 
interfere,  we  are  not  all  sure  we  ebonki  have 
over-ruled  his  decision:  diecretjonary  matten 
are  better  left  with  those  who  have  firstly  to  dis- 
pose of  them,  and  their  deoision  should  be  maia- 
tained  unless  it  can  on  safe  grounds  be  impeaefaed. 
There  are  other  cirenmstanees  in  this  cane  which 
shew  that  the  discretion  was  not  properly  exei^ 
eised ;  the  debtor  disputes  the  validity  of  the 
promissory  notes  in  respect  of  which  tbe  claim  is 
rested,  and  the  notes  themselves  are  not  proper 
pioveuble  94>curiiief»,  being  more  than  pix  jenr) 
old  at  tb«  time  of  the  issuing  of  the  writ. 

1 1  has  not  been  necessary  to  ooosider  the  very 
numerous  technical  preliminary  exceptions  whicii 
were  argued  for  the  respondent  and  were  answer- 
,ed  by  the  other  side,  because  we  are  not  of 
opinion  the  order  appealed  from  was  wroogly 
made. 

The  sppeal  must  be  dismissed  with  eosts. 

Appeal  diamiaeed,  with  eottt. 


COMMON  LAW  CHAMBERS. 


(R^pmied  by  HsJiaT  O^Bunr,  Siq.,  Baarritler-€U-Lawt 
Eqpofier  m  FraeUee  Omrt  amd  Ckeembers.) 


MoInvxs  v.  Davtssov. 

Ineoivent  ad s-^  Order  by  judge  to  produce  books — fniufident 
eomptianee—Omtempl — J\mishm«mtt  nature  cf. 

An  Insolvent  was  ordered  by  a  connty  Judge  to  prodarf 
certain  books  and  papers.  Theee  were  at  the  time  A 
Bruoe  Mines,  and  the  Insolvent  did  not  feel  called  upon 
to  go  there  for  them,  and  an  order  was  made  tx  parU  for 
his  committal  for  dbobedience  of  the  order.  The  ins"!- 
vent  had,  however,  hi  the  meantime,  taken  tht'  lxx>ks 
to  Montreal  and  given  them  to  one  H.  to  hand  to  the 
assignee.  He  was  then  arrested,  and  sobseqnently  ap- 
plied for  his  discharge,  which  was  refused.  The  hooks 
were  afterwards  handed  over  to  prtvper  person,*  tliou^h 
in  a  mutilated  condition,  which  the  inaolvflxit  aaid  must 
havp  heeu  done  at  MontreaL  He  then  again  applied  fur 
his  di^fhar^'e  on  the  ground  that  he  had  coiui»Ii'  >1  with 
tlu*  ord«T,  and  that  the  iniprisoniuent  was  for  conipuIs''>r>' 
ptirposes  onlf .  The  county  Judge,  however,  mflil*'  an 
order  refusing  the  application,  and  the  iasolveot  thea 
appealed  from  this  last  order  to  a  Judge  in  Chambers  in 
Toronto. 

It  was  urged  that  the  warrant  of  arrest  was  insuAoient  oo 
its  fifice ;  that  no  demand  was  made  of  the  books,  or  refu- 
sal to  give  them  shewn,  and  therefore  no  contempt:  and 
that  the  power  of  imprisonment  was  only  to  enforce  com- 
pliance with  the  order,  and  not  in  pamam. 

BUd,  1.  That  the  Judge  at  Toronto  had  no  right  to  enquire 
into  the  legally  or  propriety  of  the  warrant  for  arm^t, 
or  as  to  the  nature  or  object  of  the  imprisonment  autho- 
rised by  the  statute,  or  whether  the  warrant  was  an 
order  and  so  an  appealable  matter  under  the  acts. 

1  That  the  last  order  of  the  county  Judge  was  not  impro- 
perly made,  and  the  appeal  was  merely  an  appeal  from 
that  order. 

The  purposes  for  which  imprisonment  is  imposed  eautD^* 
rated. 

QiuvTf,  whether  in  this  case  the  impriaonmentwas  coercive 
or  punitive. 

[Chambers,  November  15  1S67.J 

Notice  of  appeal,  dated  the  10th  of  October, 
1867,  was  served  by  the  defeodaut  (an  insoiteot) 
that  he  would  appeal  to  one  of  the  judges  of 
Common  Law  at  Toronto  against  the  order  and 
decision  of  the  Judge  of  the  County  Court  of  the 
County  of  Wentworth,  made  on  the  1 6th  of  Sep- 
tember last,  refusing  and  discharging  the  peti- 
tion of  the  ipsolvent,  wherein  he  prayed  to  be 
discharged  from  further  imprisonment  under  tbe 
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vtmotof  the  emid  judge  of  the  Countj  Court 
of  the  ]7tb  August  last;  and,  tbe  appeal  baling 
been  aUowed.  notice  was  further  gWeo  that  the 
insolTent  wnalil  present  a  petition  to  tb?  presi- 
ding judge  In  Chambera  at  Oxgoode  Hall,  and 
thiit  tbe  iusoWent  would  (amongnt  other  thiugn) 
insist  on  tbe  fulltiwing  ground  of  appeal,  oame*> 
Ij.  that  he  bad  complied  with  the  order  of  the 
md  judge  of  the  County  Court,  on  the  26th 
of  June  last,  fully,  or  as  fully  as  it  was  in  his 
power  to  do.  ami  therefore  sboald  have  been 
dieefaarged  by  the  said  jndge — the  power  of  im- 
pnBODuieot  conferred  on  the  said  judge  being 
iotcnded  for  compulsory  purposes  only,  and  not 
for  purposes  of  puoishmeoi. 

The  petition  stated  that  the  insolTont,  who 
bad  been  carrying  on  business  as  a  country 
aercbant  at  the  Bruce  Mines,  assigned  on  the 
16th  of  November.  1866,  all  his  property  and 
aiMts  to  John  Wbyte,  an  official  assignee,  then 
and  now  of  Montreal,  in  trust  for  the  payment 
of  bis  debts,  and  his  estate  hsTtng  been  subse- 
qoenily  placed  in  compulsory  liquidation,  such 
proceedings  were  bad  that  the  appointment  of 
John  Wbyte  as  such  assignee  was  confirmed : 

That  on  the  26th  of  June,  1867,  the  said  judge 
of  the  County  Court,  acting  in  Insolvency,  made 
an  order  requiring  the  insolvent  to  dellTer  to  the 
8ttd  assignee,  or  such  agent  as  he  should  name, 
all  letters,  books  containing  copies  of  letters  in 
aoy  way  connected  with  his  late  business,  and 
all  letters,  vouchers,  notes,  deeds  and  documents 
Ttlatiog  thereto,  which  order  was  served  on  the 
iBtohent.  in  Hamilton,  on  tbe  stme  day  : 

That  at  th«  time  of  serving  tbe  said  order  the 
iosolTent  hatl  only  some  letter  books,  some  regis- 
tered iJeeds  for  lands,  and  a  bundle  of  old  letters, 
retired  notes  and  accounts,  or  invoices  of  no  use 
iaa<!ceruioing  the  elate  of  bis  affairs,  all  of  which 
at  that  kicne  were  at  Bruce  Mines,  some  hundreds 
of  miles  from  Hamilton,  and  much  further  from 
Montreal,  where  the  assignee  live«i : 

That  tbe  inaolveot  was  never  after  the  service 
of  tbe  said  order  asked  for  tbe  said  books  and 
documents  \)j  tbe  asaig^nee,  or  by  any  one  pro- 
fipjir';;  \v  h-^  autliOllzetJ  l\v  hiu)  tu  receive  jIj«.  rii, 
hot  ueveriheleHS,  t»n  ibe  17ih  of  Aufiust,  1807, 
awa>-rsnt  was  issued  by  the  said  jiidj^ie  of  tbe 
Conoty  Court,  on  the  ex  parte  appHcHtlon  of  the 
plaintiff,  ordering  tbe  insolvent  to  bo  committed 
to ihe cimmon  giol  of  the  county  of  Wentworth 
for  six  months,  under  which  warrant  he  was  ar- 
rested in  Montreal,  and  conveyed  thence  to 
Hamilton,  and  lodged  in  tbe  common  gaol,  where 
be  is  now  incarcerated  under  the  sai  1  warrant : 

That  on  the  24th  of  August,  1867,  the  insol- 
▼«nt  applied  to  the  said  jud^e  of  tbe  County 
Court  to  be  discharged  from  imprisonment  un- 
der the  said  warrant,  which  application  was 
rtfofed  by  the  judge : 

That  tbe  insolvent  did  not  understand  that 
the  order  for  the  delivery  of  tbe  books  and  docu- 
BKDts  imposed  on  him  the  obligation  of  going  or 
nndiog  to  Bruce  Mioes  for  them,  or  of  carrying 
oreoDvejing  them  to  tbe  assignee  at  Montreal, 
aa  tbe  insolvent  was  informed  the  said  judge  in 
tffect  held  in  refusing  the  application  of  tbe  in- 
foivent:  and  that  if  it  did  impose  upon  him 
nob  an  obligation,  it  was  absolutely  beyond  his 
power  to  comply  with  it,  having  not  a  dollar  of 
hia  own,  nor  any  means  of  defraying  tbe  expenses 
thereof,  tbe  assignee  having  received  all  bis  pro- 


perty and  assets;  but  having  been  gratuitously 
provided  by  some  relatives  with  tbe  means  of 
going  to  Bruce  Mines,  no  part  of  which  was  fur- 
nished either  by  his  creditors  or  by  the  assignee, 
he  oonreyed  the  said  books  and  papers  to  Mon- 
treal, and  left  them  at  the  counting  houFe  of 
Messrs.  Kingston,  Telfer  k  Co.  in  Montreal, 
and  the  assignee  received  notice  thereof,  and 
the  books  and  papers  were  shortly  after,  as  tbe 
insolvent  has  been  informed  and  believes,  offered 
to  the  assignee  by  Mr.  James  Kingston,  of  the 
firm  of  Hingston,  Telfer  &  Co.,  but  he  declined 
to  receive  them : 

That  after  the  refusal  of  the  application  of  the 
insolvent  to  be  discharged,  he  procured  tbe  said 
books  and  papers  to  be  forwarded  from  Montreal 
and  delivered  to  Miles  O'Reilly.  E^q.,  who,  as  tbe 
insolvent, was  informed  delivered  them  to  Mesnrs. 
Burton  &  Bruce,  the  assignee  having,  as  tbe  in- 
solvent was  informed,  authorized  such  delivery 
to  them  as  a  delirery  to  himself: 

That  on  the  80th  of  August,  1867,  the  inaolvent 
applied  to  tbe  said  judge  to  be  discharged  from 
further  imprisonment,  setting  forth  in  his  peti- 
tion for  that  purpose  the  previous  sentiments, 
which  application  was  refVised  on  the  16th  of 
September  last : 

That  the  Insolvent  complied  with  the  said  order 
of  the  26th  of  June  last  to  the  utmost  of  bis  power 
before  making  the  last-mentioned  application, 
and  bis  further  imprisonment  can  be  of  no  use 
to  any  one,  except  thereby  to  coerce  some  of  his 
friends  or  oonneotlons  into  assuming  tbe  pay- 
ment of  bis  debts,  but,  on  receiving  the  said 
letter  books  from  Montreal  (which  contained  the 
insolvent's  private  as  well  as  his  business  letters), 
he  found  that  some  leaves  had  been  removed 
from  tbe  one  of  most  recent  date,  and  although 
be  was  unable  to  set  forth  what  was  contained 
on  the  said  missing  leaves,  he  is  able  to  say,  and 
does  say,  that  they  did  not  contain  any  matter 
of  any  use  to  the  assignee  or  his  creditors  In 
aiicertainiog  the  state  of  his  affairs  or  otherwise 
howsoever;  and  that  be  is  unable  to  eny  how 
the  missing  leaves  were  removed,  but  they 
were  removed  without  the  insolvent's  know- 
ledge or  connent,  and  against  bis  will ;  and  until 
be  received  tbe  affidavit  of  James  Kingston,  of 
the  1 1th  of  September,  and  of  Edward  J.  Lindsay, 
of  the  10th  of  September,  he  was  under  the  be- 
lief that  they  were  removed  while  the  said  books 
were  lying  in  the  counting  house  of  Kingston, 
Telfer  &  Co.,  in  Montreal. 

The  insolvent,  therefore,  prayed  that  he  might 
be  allowed  to  appeal  from  the  last-mentioned  deoi- 
sion  of  the  said  judge,  and  that  the  said  decision 
might  be  reversed,  and  he  discharged  from  fur- 
ther imprisonment  under  the  said  warrant,  being 
fully  persuaded  ibat  he  oould  not  live  the  said 
six  months  if  retained  in  his  present  place  of 
confinement. 

W.  Sydney  Smith  shewed  cause. 

The  wairant  of  imprisonment  is  not  an  order 
appealable  by  the  statute,  and  the  sentence  of 
imprisonment  when  awarded  cannot  be  remitted. 
Ward  T.  Armafrony,  4  U.  C.  Prao.  Rep.  60; 
Insolvent  Act  of  1864,  sec.  8,  sub-seo.  7;  Insol- 
vent Act  of  1865,  sec.  29. 

JoM.  PaUenon  and  Curran  supported  the  pe- 
tition. 

Tbe  insolvent  may  proceed  in  case  of  a  wrong- 
ful imprisonment  either  by  way  of  appeal  under 
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the  statate,  or  hj  hahsat  corput  at  the  oommon 
law ;  DeaooD*B  Law  of  Bankraptcj,  727 ;  Ez 
parte  Jone*^  1  Mont.  D.  &  D.  145. 

The  warraot  sboald  ba?e  stated  that  the  in- 
aoWent  had  the  booke  and  doouinents  io  hia 
possession  which  he  was  committed  for  not  deli- 
Tering ;   Crowley* i  ease,  2  Swan.  1 . 

No  jnriadiotioQ  ia  shown  on  the  face  of  the 
warrant. 

No  demand  of  books  was  ever  made  of  tha 
insoWent,  nor  was  any  refusal  b/  him  to  deliyer 
them  shown.  There  was  therefore  no  oontempt. 
It  is  not  mere  disobedience  that  is  punished— it 
is  wiljui  disobedience,  and  none  is  shewn  here ; 
MiUer  y.  Knox.  4  B.  N.  0.  674. 

That  the  power  of  imprisonment  is  conferred 
only  to  enforce  compliance  with  the  orders  of 
the  Court,  and  when  that  has  been  secured  the 
imprisonment  should  no  longer  be  continued. 
It  was  not  intended  strictly  to  be  a  proceeding 
in  patnam :  Ex  parte  Oliver^  1  Bone  407,  2  Y.  £ 
B.  245;  Ex  parte  Jamee,  8  Jur.  588. 

Adah  Wilsov,  J. — The  elaase  under  which 
the  orieinal  order  of  the  26th  of  June,  1867,  for 
the  delivefy  by  the  insoWent  of  hl«i  letter  books 
to  the  assignee  or  to  any  agent  be  might  name, 
is  sec.  29  of  the  Act  of  1865.  But  the  judge  most 
have  possessed  such  power,  independently  of 
that  clause,  under  see.  8,  anb-aecs.  9,  11,  22,  of 
the  Act  of  1864,  Although  what  his  power  of 
punishment  would  have  been  in  the  absraoe  of 
the  express  provision  oontalned  in  tbe  act  of 
1865  is  not  quite  eeitain. 

No  complaint  has  been  made  in  this  present 
appeal  against  the  order  of  the  26th  of  June,  for 
the  deUreiy  up  of  the  letter  books,  n^r  has  any 
complaint  been  made  against  tbe  warrant  ef 
oommitment  dated  tbe  17th  of  August  last,  im- 
posing six  months'  imprisonment  upon  tbe  insol- 
Tent,  **or  until  this  Couit  (the  County  Court 
Judge)  shall  make  order  to  the  contrary."  Nor 
is  any  complaint  made  that  the  petition  of  the 
insoWent  to  the  judge  of  the  County  Court,  dated 
the  22nd  of  August  last,  praying  to  be  discharged 
firom  custody  under  the  warrant  of  oommitment 
was  improperly  disposed  of,  the  Judge  haTing 
been  of  opinion  **  that  the  insoWent  was  disobey- 
ing the  order  of  tbe  26th  of  June,"  and  *'  reflasing 
to  rescind  or  eet  aside  the  order  for  commitment, 
or  to  make  any  order  for  discharge  of  the  insol- 
Tent,  unless  he  oomplied  with  the  order  requiring 
him  to  delirer  up  these  books  and  papers." 

Tbe  appeal  is  merely  against  the  order  of  the 
Judge  of  the  County  Court  of  the  16th  of  Septem- 
ber last,  refusing  to  grant  the  application  of  the 
insolvent,  of  the  80th  August,  to  be  discharged 
from  farther  imprisonment,  because  he  had  com- 
plied with  the  order  for  the  delirery  up  of  the 
letter  books,  &c.,  so  far  as  it  was  in  his  power 
to  «lo. 

In  disposing  of  that  application,  the  learned 
judge  said  that  he  considered  sec.  29  of  the 
Act  of  1865  both  compulsory  and  punitiTO, 
because  the  time  fixed  by  it  was  definite  and  not 
'* until  further  order:"  that  the  term  of  impri- 
sonment awarded  under  the  Con.  Stat.  U  C.  ch. 
24,  sec.  41,  was  of  the  same  nature,  and  the 
punishment  under  it  had  been  considered  as  final 
when  it  had  been  ordered :  That  he  had  before 
thought  the  ioeoWeni  bad  wilfully  disobeyed 
the  order  of  the  26th  of  June,  and  he  was  not 
satisfied  the  insolrent  had  done  all  io  his  power 


since  to  comply  with  it     **  It  was  his  duty  to 
hand  the  books  and  letters  to  the  assignee,  but 
instead  of  doing  so  he  hands  them  to  the  per- 
son whose  claim  upon  the  entafe  is,  appareotlj 
with  good  reason,   disputed   by  the   assignee, 
and  whose  interest  it  was  to  destroy  any  lettcn 
tending  to  shew  that  his  account  is  incorrect. 
Certain  letters  hare  been  removed  apparently  by 
Mr.  Hingston,  for  the  insoWent  swears  that  the 
letters  were  in  the  book  when  it  was  banded  to 
him.     He  also  says  that  the  books  and  letters 
were  handed  to  Mr.  Hingston  to  be  delirered  to 
the  assignee ;  he  was  therefore  the  agent  of  the 
insolvent  for  the  purpose  of  delivery,  and  tbe 
insolvent  is  bound  for  his  acts  and  omistuoos. 
For  all  that  appears,  these  missing  letters  idaj 
still  be  in  the  hands  of  his  agent,  Mr.  Hingstoa, 
and  until  the  insolvent  shews  how  these  letters 
were  abstracted  and  what  has  become  of  tbem. 
or  prodnoea  them,  he  does  not  come  into  Court 
with  clean  hands  to  aak  for  hia  discharge.  .  .  . 
I  refkiae  to  grant  the  prayer  of  the  petition  for 
tbe  diacharge  of  the  inaolrent."    In  porsuNDce 
of  thia,  the  order  of  the  16th  of  September  now 
appealed  from  was  drawn  up. 

Aa  I  bare  before  atatad,  I  do  not  oonsider  I 
have  to  determine  on  the  regularity,  legality,  or 
propriety  of  any  of  the  proceedings  prior  to  the 
application  of  the  80th  August,  and  the  order 
made  thereon,  unless  so  far  aa  the  grounds  of 
appeal  neceaaarily  extend  to  them,  and  brlog 
them  within  the  operation  of  the  appeal — sod  a 
ground  of  appeal,  that  the  judge  should  hare 
discharged  the  insolrent  because  the  insolveot, 
as  be  maintained  and  now  maintuns,  had  com- 
plied with  the  order  of  June,  so  far  as  it  was  ia 
his  power  to  do  so,  will  not,  in  my  opinion,  let 
in  objections  to  the  validity  or  invalidity  of  the 
warrant  because  it  was  ex  parte,  or  because  it 
does  not  set  out  a  full  enough  cause  for  commit- 
ment, nor  because  the  insolvent  could  not  or 
should  not  hare  been  required  to  go  to  the  Bruee 
Mines  without  a  tender  of  his  expenses  for  the 
purpose  of  getting  the  books  and  taking  them 
to  the  assignee.  Nor  have  I  to  consider  whe- 
ther the  warrant  is  an  order,  and  so  appealabie  or 
not,  because  the  warrant  has  not  been  appealed 
from.  "Nor  am  I  required  to  determine  whether 
the  29th  aection  of  the  Act  of  1865  makes  tbe 
imprisonment  unconditional  for  the  term  award- 
ed, or  whether  its  purpose  and  object  are  not 
just  as  the  warrant  in  this  case  is  in  fact,  pnoish- 
ment  in  substance,  but  determinable  on  aubmis- 
sion  made — **  six  months  imprisonment  or  uotil 
this  court  shall  make  order  to  the  contrary." 

Imprisonment  is  imposed  for  different  pur- 
poses— for  prevention,  as  by  a  eonstable  to  htader 
a  fray,  or  by  any  person  to  restrain  a  misde- 
meanor or  prevent  a  felony  :  for  eeeurity,  as  in 
cases  for  debt  or  other  civil  demand  before 
judgment  or  in  criminal  cases  before  investiga- 
tion or  trial,  or  until  sureties  for  the  peace  are 
given ;  by  way  of  ealinf action  aa  upon  a  capiat  ad 
eatUfaciendum  :  in  coercion,  to  ensure  the  per- 
formance of  some  pnrtlcular  act,  as  in  cases  ot 
actual  contempt,  until  the  contempt  be  purged; 
and  in  oases  of  supposint  contempt,  as  for  not 
making  a  return  of  lepal  process:  or  for  not 
paying  orer  monies  raised  by  such  process  by 
offioer^of  the  court,  noiil  return  or  payra^ut  is 
made,  and  to  enfoi*ce  the  payment  of  paouniiiry 
fines:  and  pumiive,  as  in  criminal  sentreuoee^ 
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In  ctM8  of  oontempt  the  warnmt  of  oomniit- 
nont  is  properly  expressed,  that  the  party  be 
kept  until  fortber  order ;  Oreen  t.  Elffie^  6  Q  B. 

d9. 

Whether^the  imprisonment  here  is  coeroiTe  or 
ponitiTo  it  is  not  for  me  at  present  to  express  an 
opinion,  nor  is  it  for  me  to  say  which  it  is  in 
cues  arising  nnder  ch.  24,  see.  41,  before 
referred  to. 

When  a  party  is  *'  recommitted  to  close  ensto- 
dj  for  any  period  not  exceeding  twelve  months 
ud  to  be  then  discharged,"  nnder  the  Con.  Stat. 
U.  C.  eh.  26,  see.  11,  because  it  appears  to  the 
eoart  or  jndge  that  the  debt  was  contracted  by 
fnad,  &e.,  is  a  case,  I  should  think,  of  plain  and 
direct  ponishmeot,  nothing  can  be  done  or  is  to 
be  done  eompeosatory  or  in  mitigation  of  it. 
Whether  the  same  can  be  said  where  the  princi- 
psl  purpose  is  to  procure  the  delivery  of  books, 
•r  the  giving  of  fall  information  which  may 
benefit  the  creditors,  and  when  the  refusal  is 
rare  to  be  persisted  in  if  the  imprisonment  is  to 
be  nsintaioed,  la  not  very  dear ;  that  it  may 
be  till  answer  made  or  nntil  further  order  is  per- 
htps  qnite  probable:  The  King  v.  Jackton^  1 
Q.  B.  65S;  Oroome  v.  Forrester,  6  M.  &  R.  61. 

Tbe  reason  I  am  not  called  upon  to^  consider 
vhftt  tbe  nature  of  the  imprisonment  which  has 
been  swarded  ander  the  29th  section  before 
meotioned  is,  that  on  tbe  merits  of  the  applica- 
tion, assuming  tbe  Jndge  could  review  and  alter 
bii  former  decision,  I  think  the  learped  judge 
nu  qnite  right  in  treating  the  delivery  over  of 
the  books  in  a  mutilated  form,  and  which 
■Btitstion  to  some  extent  might  not  unfsirly  be 
tttribeted  to  tbe  insolvent,  and  at  any  rate  that 
it  bad  not  been  aatisfaetorily  accounted  for  or 
explained,  or  what  had  become  of  the  missing 
leaves,  was  not  conduct  which  amounted  to  a 
eooBpliance  by  him  of  tbe  order  of  the  26th  of 
JvDi,  so  far  at  it  was  in  his  power  to  comply 
vitb  tbe  same. 

If  I  bad  been  of  opinion  that  the  insolvent 
bad  truly  complied  with  the  order  referred  to,  I 
ihoold  have  been  obliged  to  have  considered 
wbctbrr  it  was  or  was  not  within  the  Jurisdic- 
tioQ  of  the  learned  Jnrlge  to  have  re  opened  the 
qaestion  and  term  of  imprisonment. 

Beeaose  I  conceive  the  order  of  the  learned 
JTidgeof  the  16th  of  September  was  not  impro- 
jMrljmade  discharging  the  application  of  the 
nsolveat  ef  the  80th  of  August,  1  must  dismiss 
tbe  appeal  with  oosu«  to  be  paid  by  toe  appellant 
to  tbe  present  plaiatiff. 

Appeal  diemieeed  with  eoete. 


INSOLVSNCT  CASK 


Mn  Hit  Roner  Auxuma  Maodovaia,  laq.,  Jodfe  of  the 
Otmnty  of  Wdllagum. ) 

SiMPtOll  T.   NbWTOV. 


Jd  IMi,  Mfe  6,  M6.Me.  10>  Jcttm  a^otfaiC  OH^iiM 

AR  tbst  aa  aetton  nay  be  brought  agateit  an  aaaignae  In 
■eotvooy  fcr  a  dividend  oa  adoly  ooOocaled  and  advet^ 
tlMA  eUm  vlikh  has  not  been  oblectad  tou 

[Oartpk,  Jaavwy,  laaSi] 


lUs  was  an  action  bronght  In  the  Division 
^^wirt  at  Qielph,  against  the  defendant  as  ofl- 
^ualpse  ef  the  ettote  of  Hookia  ft  Hoeklo. 


The  particulars  of  the  plaintiff's  claim  were 
for  $100  (abandoning  the  excess  of  |1I7.50  over 
the  sum  of  $100)  proved  before  the  assignee  in 
due  form  of  law,  for  three  months  arrears  of 
wages  due  from  the  insolvents  to  him,  for  money 
payable  by  the  defendant,  as  such  assignee,  to  the 
plaintiff,  for  money  received  by  the  defendant  as 
assignee  for  the  use  of  the  plaintiff,  &o. 

From  the  evidence  it  sppeared  that  the  plain- 
tiff had  made  and  filed  an  affidavit  on  the  2nd  of 
March,  1867,  with  the  defendant,  official  assignee 
of  Hockin  A  Hookin,  in  which  he  stated  that  the 
insolvents  were  indebted  to  him  in  tbe  sum  of 
$117.60,  for  work  done  by  him  as  their  hired 
servant. 

The  plaintiff's  claim  was  collocated  in  the 
dividend  sheet  as  a  privileged  claim  for  $117.60 
for  wages  under  tbe  10th  seb-section  of  section 
6  of  the  Insolvent  Act.  1864.  This  dividend 
sheet  was  duly  advertised.  No  objection  wss 
made  by  any  creditor  under  tne  Insolvent  Act. 

The  assignee  objeclcd  to  the  claim,  but  he  did 
nothing  further  than  to  inform  the  plaintiffs  that 
it  was  objected  to,  until  the  plaintiffs  applied  for 
the  amount  of  his  claim,  which  was  after  the 
expiration  of  six  days  f^m  the  last  publication 
of  the  advertisement,  when  the  assignee  required 
farther  particulars  respecting  the  claim.  A  se- 
cond affidavit  was  then  fnmi&ed  by  the  plaintiff, 
sworn  on  the  8rd  of  October.  The  assignee  made 
an  appointment  in  writing  dated  the  ll^th  October, 
for  the  21st  October,  to  hear  and  examine  the 
parties,  and  hear  evidence  as  to  the  claim  of  the 
plaintiff.  The  pliUntiff's  solicitor,  upon  whom 
the  appointment  was  served,  attended  and  acted 
for  him ;  but  without  further  notice  to  the  as* 
signee  this  action  iras  commenced. 

It  was  oljected  for  the  defendant  at  the  trial, 
that  the  defendant,  as  assigaee,  could  not  be  sued 
for  a  dividend 

But  it  was  held  by  the  learned  judge  that  such 
an  action  oould  be  maintained,  as  the  plaintiff 
had  complied  with  tbe  Act  in  proving  his  claim 
before  the  assignee,  who  eelloeated  it  on  the 
dividend  sheet  as  a  privileged  claim,  and  it  hnv- 
ing  been  duly  advertised,  and  unobjected  to  by 
any  creditor. 

Evidence  was  taken  to  shew  that  the  plaintiff 
waa  not  entitled  to  bold  his  claim,  subject  to  the 
plaintiff's  objection  that  the  aaaignee  could  not 
dispute  it  under  the  circumstaaeea. 

Maodohald,  Co.  J.,  having  taken  time  to  con- 
sider, delivered  the  following  judgment:— 

Sub-section  10  of  section  6  of  the  Insolvent  Act 
provides  **  that  clerks  and  other  persons  in  the 
employ  of  the  Insolvent,  in  and  about  his  busi- 
ness or  trade,  shall  be  collocated  In  the  diridend 
sheet  by  special  privilege  for  any  arrears  of 
salary  or  wages  due  and  unpaid  to  them  at  the 
time  of  the  execution  of  the  deeds  of  asrign- 
nent,  ftc,  not  exceeding  three  months  of  such 
urears.^ 

Sub-section  11  provides  that  **wb  soon  as  a 
di^dend  sheet  has  been  prepared,  notice  thereof 
ihall  be  given  by  adTcrtlsement,  nnd  after  the 
expiry  of  six  judicial  days  from  the  day  of  the 
last  publication  of  such  advertisement,  all  tUvi- 
dendt  which  have  not  been  objected  to  within 
that  period  ekaU  he  paid," 

By  the  16th  sub-Mctlott  of  secMon  4,  assignees 
are  made  snlject  to  the  summary  jurisdiction  of 
the  court  or  judge  In  the  same  manner  as  other 
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officeri  of  the  ooart  are  made  sabject  to  its  Juria- 
diction,  but  a  creditor's  remedy  by  action  is  not 
taken  away,  as  UDder  the  Bankruptcy  Acta  in 
England,  wherein  the  remedy  by  petition  for 
redress  agaiost  an  assignee  who  refuses  to  pay  a 
dividend  is  substituted  for  the  former  remedy  by 
action.  It  is  there  expressly  provided  that  no 
notion  for  any  dividend  shall  be  brought  against 
assignees  by  a  creditor  who  has  proved  under  a 
commission. 

By  the  interpretation  clause  the  word  *<  collo- 
cated "  means  ranked  or  placed  in  the  dividend 
sheet  for  some  dividend  or  sum  of  money,  so 
that  the  amount  for  which  the  plaintiff  was  col- 
located for  wages  is  included  in  the  term  dividend, 
and  is  subjeot  to  objectionlike  any  other  dividend, 
and  if  not  objected  to  by  a  creditor  in  the  words 
of  the  Act  **  mnst  be  paid." 

As  there  is  nothing  in  our  Insolvont  Act  to 
deprive  a  creditor  of  bis  action  of  debt  for  a 
dividend,  in  the  face  of  the  positive  enactment 
that  all  dividends  not  objectetl  to  shall  be  paid, 
my  opinion  is  that  an  assignee  cannot  resist  the 
payment  of  a  dividend  on  the  ground  that  the 
debt  WAS  not  due  or  entitled  to  rank  as  collo- 
cated on  the  dividend  sheet 

In  Ex  p.  Hodgn^  Buck.  524,  it  was  held 
that  an  application  by  petition  against  an  as- 
signee could  only  be  resibted  by  the  assignee,  on 
the  same  grounds  that  he  might  have  availed 
himself  of,  as  a  defonee  to  an  action  before  the 
^medy  by  petition  was  instituted  for  the  former 
remedy  by  action.  On  such  a  petition  the  as- 
signee cannot  dispute  the  debt,  but  be  might 
unuer  the  Bankruptcy  Acts  make  it  the  subject 
matter  of  a  distinct  petition  to  impeach  tbe 
creditor's  proof  and  debt.  See  Ex  p,  Loxly^ 
Buck.  456,  and  Ex,  p.  WkiUide^  1  Rose,  8l9. 

In  Exp,  Altzander,  1  Deacon  A  Chitty,  6\i, 
in  whloh  the  creditor  petitioned  the  Court  to 
compel  the  official  assignee  to  pay  bis  dividend, 
which  the  assignee  disputed  on  the  ground  that 
the. creditor  had  funds  of  the  estate,  Sir  G.  Rose 
said :  **  It  appears  Impossible  to  contend  that  an 
official  assignee  can  remit  an  order  for  the  pay<^ 
ment  of  a  ditidend.  It  is  nnqnestlonable  that 
before  the  89  Qeo.  III.  o.  121  (the  first  statute 
which  took  «way  the  right  of  action  from  a 
debtor  against  assignees  for  the  recovery  of  his 
dividends),  a  creditor  at  his  own  option  might 
bring  an  aotion  for  the  recovery  of  a  dividend,  or 
present  a  petition  to  the  Lord  Chancellor,  and 
that  it  was  enough  for  him  to  shew  the  order  of 
the  c<n&mtssioners  for  the  payment  of  the  divi- 
dend, the  amoaot  of  whieh  was  eonsidered  as  so 
much  money  had  and  received  to  the  oredltor's 
use.  In  an  action  of  aesumpsit  brought  againM 
the  assignee  it  was  net  coibpetent  to  him  to 
shew  that  the  debt  ought  to  be  expunged.  ^  Ab 
improvement  was  made  In  this  branch  of  the 
bnnki^pt  law,  and  now  no  action  will  He  againit 
an  assignee  for  a  dividend,  but  all  claims  of  this 
description  were  transferred  to  the  Jurisdictieo 
of  the  Lord  Chancellor.  **The  difficulty  we 
hate  to  oedtsnd  with  is,  that  the  resistance  is 
madtr  to  the  payment  by  a  party  who  has  no 
rigiit  to  eome  into  Court  to  Utigate  that  ques* 
tion.  An  official  assignee  is  an  officer  purely 
ministerial,  and  the  Act  of  Parliament  holds 
out  no  pretence  for  his  coming  into  Court  to  dtCH 
pute  the  payment  of  a  dividend." 


The  majority  of  the  Court  sgreed  with  tbst 
view  of  the  case. 

It  appears  to  me  that  the  positive  enactment 
that  the  dividends  not  objected  to  ''shall  bepnid/' 
is  quite  as  forceable  and  binding  ««  a  connni^- 
sioner*s  order  under  the  Bankruptcy  Act  in  Eng- 
land, and  that  an  assignee  having  eonoente'i  a 
claim  on  the  dividend  sheet  duty  advertised,  his 
duty  is  fulfilled,  ualess  the  claim  is  disputed  by 
a  creditor  when  he  becomes  the  arbitrator  be> 
tween  the  parties ;  but  if  the  dividend  is  not 
objected  to,  it  must  ]be  paid. 

There  was  no  objection  upon  which  the  as- 
signees appointment  of  the  19th  of  October  te 
hear  the  parties  could  be  founded*  the  claim  not 
having  been  objected  to  by  a  creditor.  The 
plaintiff  was  not  therefore  bound  to  stteod  opoo 
that  appointment  No  doubt  the  s^l  17.50  wss 
due  to  the  plaintiff.  It  is  not  necessary  to  deter- 
mine now  bow  much  should  have  b<^en  rftnked 
as  a  privileged  claim,  having  tietermined  that 
the  defendant,  as  assignee,  cAnuot  diepate  a 
claim  or  dividend  oollocated  by  biraoelf  in  a 
dividend  sheet  advertised  and  unobjected  to  bj 
a  creditor. 

Judgment  for  the  plaintiff  $100  and  costs,  to 
be  paid  in  ten  days. 

Judgment  for  pJainVf. 


ENQLISH  BEFOBTS. 


QCEEN*S  BENCH. 
pLATroRD  V.  Thi  UNrrtD  KnionoM  Electsic 

TKLEORArH   COVPANT. 

Ocmtraid^PfioUjf~-NtgHfffnu--^Brttich  qf  dvtgf  ca»iwy 

'PubUe  diUy—PrivaU  duty. 


TIm  reeeiver  of  a  telegram  cannot  maintate  tat  action  for  a 
mistake  wUoh  has  caused  blm  damage.  The  persoa  viui 
pays  for  the  transmission  of  a  measa^  is  the  only  one 
who  has  «  right  of  action  In  r^ase  he  Is  damnifieii  Ij^  tl:« 
negUgenoe  of  the  eompanj  or  it»  servants. 

&m^,  that  where  a  telegraph  oompsajr  is  reqaixed  by 
Btatute  to  send  messages,  and  emjwwered  to  make  a 
maximum  charse,  the  company  imposing  suc^tBaxiraTia] 
-  charge  is  houAd  to  nse  reasonable  care  m  the  traB9tius> 
sion  o^messagea.  and  cannot,  by  imposing  any^aditiou 
on  the  sender  of  a  telegram,  escape  the  QbligabioD  touae 
reasonable  care,  as  snch  a  condition  would  be  incon>sist«nt 
with  their  statutable  duty,  and  weald  be  also  nnnason- 

[Q.  B.  Kov.  19, 1867— 1«  W.  B,  S19.J 

This  was  an  action  brought  by  a  person  to 
whom  a  telegram  had  been  sent  from  one  of  the 
stations  of  the  United  Ktugdom  fileetrio  Tele- 
graph Company,  and  who.  in  coBsequeiice  of  a 
mistake  in  the  transmisnon  of  it^  was  fto  misl^ 
that  he  was  damnified. 

Xht  Ist  count  of  the  dedasation  atatedt  that 
before  and  at  the  time  of  the  grievance  InreiB- 
after  mtntiiMied,  the  defendftsts  carried  on  the 
bosliMss,  amongst  other  things,  of  transmiltiog 
and  giving  effect,  by  means  of  the  telegraph  and 
apparatus  of  the  defendants  and  otherwise. 
to  intelligence  and  messages,  for  certain  hire  and 
reward  in  that  behalf;  and  the  plaintiiOr,  belag 
the  owner  of  a  cargo  of  ice  on  board  a  ship 
lying  off  Grimsby,  Messrs.  Rice  &  Holbyer,  of 
Hull,  instructed  the  defendants,  at  their  office  in 
Hull,  to  tratismit  to  the  plaintiff,  to  wit,  under 
the  name  or  style  of  J.  Northcote,  at  his  office  in 
London,  a  telegraphic  message,  to  the  purpose 
iffeid  effect  that  the  said  Messrs.  Rfoe  d^  Hetbyer 
ooald  gi?6  the  pMatiff  aader  the  seld  namt  SSi* 
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per  toD  for  tbe  laid  cargo  then  at  Qrimeby,  and, 
ahbough  tbe  defendants,  for  certain  hire  and  re 
wftrd  paid  to  tbem  in  that  behalf,  undertook  to 
tr&Diimit  the  said  message  to  the  plaintiff,  yet 
the  defendants  wholly  neglected  to,  and  did  not 
transmit  the  said  meesage,  but  thej  transmitted 
to  the  plaintiff  s  message  to  the  effect  that  the 
uid  Messrs.  Rice  &  Holbyer  would  give  the 
,  plaintiff  278.  par  ton  for  the  said  cargo,  and  the 
plaintiff  thercnpoo  aocepted  the  said  euppoaed 
oir«r  of  27s.  per  ton,  which  was  then  the  market 
ralae  thereof,  and  directed  the  captain  of  the 
said  ship  containing  the  said  cargo  to  proceed  to 
Hall  to  be  unloaded  by  the  said  Messrs.  Rice  A 
UoJbjer ;  and,  althongh  the  said  Messrs.  Rice  A 
Holbjer  refused  to  pay  more  than  the  price  they 
had  offered  o(  23b,  per  ton,  tbe  cargo  being  of  a 
periababie  quality,  the  plaintiff  was  compelled 
to  Mil  th#said  cargo  at  Hull  aforesaid  at  the 
said  price  of  23s.  per  too,  which  was  below  the 
narket  ?aJue  thereof,  and  the  plaintiff  lost  and 
w^  depriTed  of  the  difference  between  the 
market  raiae  c»f  the  aaid  ice  and  the  price  which 
tlie  said  cargo  realised,  and  was  put  to  further 
los^M  and  expenses,  to  wit,  £ —  cbc,  for  demur- 
rafra  aod  melting  of  cargo,  by  reason  of  the  mis- 
feasADce  of  the  defendants  aforesaid. 

Tbe  2od  coant  charged  that,  bj  the  negligence 
of  tbe  defendants  in  working  the  telegraph,  an 
antrne  message  was  sent,  causing  the  damage 
specified  Is  the  li^t  count. 

Tbe  Srd  count  alleged  a  contract  on  tbe  part 
of  tbe  defendants,  and  its  breach,  causing  the 
'i^oiagfs  alleged  in  the  lat  count. 

Tba4th  oonai  alleged  a  retainer  of  the  dafen- 
d«Dts  bj  the  plaintiff,  creating  a  duty  on  their 
part,  and  its  breach  causing  the  damages  alleged. 

Tbe  defendants  pleaded — 

lat  That  they  did  not  undertake  to  transmit 
tbe  said  massage  to  the  plaintiff,  as  alleged. 

2ad.  As  to  the  Ist  count,  that  they  undertook 
to  tranamit  the  aaid  message  upon  and  anhjeot  to 
a  certain  eobditioOj  and  not  otherwise,  that  is  to 
9&J.  "  Id  order  to  pro? ide  against  mistakes,  and 
aure  effeetually  to  insure  deliTery,  %rtTj  mes- 
sage of  c<mseqaence  ought  to  be  repeated,  by 
bciog  sent  back  from  the  station  at  which  it  Is  to 
be  receirad  tothe  station  from  which  it  ia  origin- 
^Ijj  sent  Half  the  usual  price  for  transmission 
will  be  charged  in  addition  for  repeating  tbe 
neasaga.  The  company  will  not  be  responsible 
far  mialifeef  or  d«iay«  in  the  transmission  of, 
Bor  for  the  non-delWery  of  nnrepeated  messages, 
froM  irintsrer  canaa  arising,  either  npon  its  own 
^ws  or  thasa  of  any  other  eompany  or  gorem* 
neat  which  may  be  employed  to  forward  tha 
nwtgataitwdastination.  Nor  will  the  eonpany 
^  Rs^oosiblw  for  mistakes  or  delays  in  the 
traasniiMeir  of,  nor  for  tbn  non-dallrery  of  a 
fyoiedmeisfcga  to  any  extent  abot e  £6,  nnlesa 
it  be  iasoxeA  at  the  rate  of  £1  per  oent." 

Aterments : — That  the  said  message  was  not 
f^te^^and'  that  the  alleged  grietance  was  a 
oistake  xk  the  transmission  of  an  nnrepeated 

Buasage.'  '. 

S-  That  Utey  were  not  employed  to  send  and 
traosmit  the  said  message  to  the  plaintiff  by  the 

plaioUff.  ; 

i  As  to  the  2nd  ooant,  that-  thty  andertook 
t6  ami  and  tramimit  thf  said  message  to  tho 
m^tH  sul^t  to  the  condition  moaaonad  in 


the  2nd  plea,  and  not  otherwise  (aTonneota  a^^  in 
2nd  plea). 

5.  As  to  the  8rd  count,  that  tbe  plaintiff  did 
not  become,  nor  was  he  a  sender  of  mcssnges,  as 
alleged. 

6.  As  to  the  same  count,  that  tbe  said  message 
was  sent  by  the  plaintiff,  and  received  and  trans- 
mitted by  the  defendants  subject  to  the  condition 
in  the  2nd  plea  mentioned,  and  not.  otherwise 
(sTcrments  as  in  the  2nd  plea). 

7.  That  they  were  not  retained  or  employed  as 
alleged. 

8.  That  they  were  retained  and  employed  sub- 
ject to  the  condition  in  2nd  plea  mentioned,  and 
not  otherwise  (averments  as  in  2nd  plea.) 

There  was  also  a  cleronrrer  to  1st,  2nd,  and 
4th  counts. 

1.  Issue  taken  on  the  defendants*  pleair. 

2.  Replication  as  to  2od  and  4th  plea«  that 
plaintiff  was  not  privy  to  tbe  alleged  condition, 
nor  did  he  assent  thereto,  and  as  to  2nd.  4th,  6  h 
and  8th  pleas  that  the  negligence  complained  of 
WAS  gross  negligence,  and  was  such  tlmt  the  con- 
dition in  these  pleas  set  totth  did  not  exonerate 
nor  in  any  wise  protect  tbe  defendants  from  Ha- 
bili  ty  in  respect  thereof. 

8.  Demurrer  to  2nd  aod  4th  pleas  as  not  shew- 
ing that  tbe  agreement  aud  condition  was  with 
the  plaintiff. 

The  defendants  demurred  to  the  replications 
to  2nd  and  4ih  pleas  on  the  ground  that  it  was 
immaterial  whether  the  plaintiff  was  privy  or 
assented  to  the  condition  ;  and  to  tbe  replication 
to  the  2nd,  4th,  6th  and  8th  pleas,  on  the  ground 
that  tbe  conditions  set  forth  in  these  pleas  exon- 
erated and  protected  the  defendants  ftom  liabili- 
ty in  respect  of  gross  negligence. 

Littler,  for  tbe  plaintiff — Though  there  msy 
be  no  contract  with  the  plaintiff,  jst  he  has  an 
action  for  the  damage  done  to  him  in  consequence 
of  the  defendants'  negligence.  There  is  a  public 
duty  cast  on  the  defendants^  by  the  Act  of 
Parliament  by  which  they  are  incorporated,  to 
convey  messages,  and  a  person  injured  by  a 
bleach  of  that  duty  sastains  both  a  aamnum  and 
injuria.  One  section  of  the  Act  provides  that 
any  telegraphic  apparatus  erected  under  its  pro- 
visions for  receiving  or  sending  messsges  shall 
be  open  for  the  sending  and  reoeiring  of  mes- 
sages by  all  persons  alike,  withont  favoor  or 
preference.  This  imposes  the  statutable  duty  of 
sending  messages  with  raasonable  oare«  and  a 
person  who  suffers  by  a  breach  of  that  dnty  may 
maintain  an  action.  I  contend  tiiat,  nader  this 
Act,  the  duties  of  a  telegraph  oenpany  are  very 
like  tbe  duties  of  a  railway  eompany.  [Cock- 
BvaH,  C.  J. — Any  one  paying  the  company  a 
refMonable  price  for  sending  a  telegram  can 
maintain  an  action  In  case  of  mietake ;  bat  tbe 
duty  is  only  owing  to  the  sender*  not  to  tbe  per- 
son to  whom  it  is  sent.  Snppoae  a  person  takes 
a  doonment  to  be  oopied  by  a  stationer,  who 
makea  a  mistake  in  copying  it,  eoald  any  one  else 
except  the  person  who  engages  tbe  stationer 
maintain  an  aotion  la  ease  hU  mistake  oaosed 
him  some  damage  T]  There  are  many  cases 
where  the  party  Injured  oan  maintain  an  action 
ewen  in  a  ease  arising  ont  of  eontractk  though 
the  contraot  U  not  with  him,  as  In  the  case  Of  a 
snrgieal  operation.  [Lush,  J.-^In  that  case 
there  is  a  consideration  on  the  part  of  the  patient 
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(independently  of  any  ooneideration  moTing  from 
some  one  elee)  binding  the  enrgeon  to  show 
reasonable  oare  and  skill.  That  consideration 
is  the  patient's  consgating  to  allow  the  surgeon 
to  operate  on  him.]  Bat  here  there  is  a  duty 
created  by  statute  to  send  messages  with  reason- 
able care.  [CocKBimN,  C.  J. — A  duty  towards 
the  sender  only.]  [Mbllor,  J. — Sappose  yon 
send  a  letter  by  the  mail-train,  and  it  misses  its 
destination,  can  the  person  to  whom  it  is  sent 
maintain  an  action  against  the  railway  company?] 
There  a  public  department  intfrfenes,  which 
complicates  the  ease.  As  to  the  condition,  it  is 
inconsistent  with  the  statutable  obligation  and 
the  duty  arising  out  of  it.  It  is,  moreoTcr.  un- 
reasonable. He  cited  the  following  casev: — 
Peak,  T.  Th€  North  Staffordshire  Raitway  Com- 
pany, 10  H  of  L.  eas.  473;  11  W.  R.  1023,  82 
L  J.  Q  B.  24:  WUUame  ▼.  The  Laneaehire  and 
Torkehire  RaUu>ay  Company,  28  L.  J.,  Ex.  853 ; 
MacAndrew  t.  The  Electric  Telegraph  Company, 
17  C.  B  98  ;  Butty,  The  Great  Weelem  Railway 
Company,  I  C.  B.  182;  Alton  ▼.  The  Midland 
Railway  Company,  18  W.  R.  818,  84  L.  J.  C.  P. 
299;  AUdayr,  The  Great  Western  Rtdlway  Com- 
pany, 6  B.  &  8. ;  Godwell  ▼.  Steggall,  6  B.  N.  C. 
785 ;  Langridge  t.  Leny,  2  M.  &  W.  519;  Long- 
mddi.  HaUiday,  6  Ex.  761. 

C.  Pollock,  Q.C.  {ffannen  with  htm),  was  told 
that  he  need  only,  address  himself  to  the  second 

Soint,  Tis.,  the  reasonableness  of  the  condition. 
[e  contended  that  it  was  not  unreasonable. 

Cur.  adv.  vuli. 

Not.  19.  Cockbubh,  C.  J  —We  think  that  w« 
hare  not  the  facts  of  the  case  sufficiently  before 
ns  to  enable  us  to  gire  judgment  on  it,  and  that 
it  had  better  be  stated  in  the  shape  of  a  special 
ease.  At  present,  we  are  with  the  defendants  on 
the  first  point,  and  think  that  the  demurrer  to 
those  pleas  which  state  the  mea^^nge  to  hsTe  been 
sent  by  third  parties  is  supported,  because  there 
is  no  pririty  of  contract  between  the  plaintiff  aud 
the  company.  It  was  said  that,  an  the  Act  im- 
posed the  duty  of  sending  messages  Tur  all  per- 
sons, subject  to  certain  conditions,  any  one 
injured  by  a  breach  of  this  doty  sustains  an 
actionable  injury.  But,  though  it  is  true  that 
this  duty  is  imposed  by  the  Act,  yet  that  is  only 
towartls  those  entitled  to  hare  messages  sent,  and 
does  not  create  any  obligation  towards  a  person 
who  is  not  enUtled  to  have  a  message  sent. 
Therefore^  on  these  counts,  the  defendants  are 
entitled  to  onr  judgment  But,  with  regard  to 
the  pleas  which  setup  the  condition  as  an  answer 
to  the  action,  a  twofold  question  arises: — 1st, 
whether  the  condition  does  not  cover  gross  negli- 
gence, and  is  not,  therefore,  unreosonable ;  2nd, 
whether,  apart  ft*om  the  question  of  its  covering 
gross  negligence,  it  is  unreasonable  7  As  to  this 
it  occurs  to  us  that  the  company  is  not  in  the 
position  of  companies  which  exercise  powers 
arising  out  of  ordinary  rights  of  property.  They 
exercise  powers  granted  by  statute.  The  de- 
fendants are  empowered  ta  erect  structures  in 
eoh  aUeno  without  the  consent  of  the  owners; 
and  then,  apparently  in  consideration  of  this, 
the  statute  obliges  them  to  keep  their  stations 
open  for  all  persons  desirous  of  sending  messages, 
for  certain  charges,  and  subject  to  reasonable 
regulations.  The  statute  having  imposed  thiit 
dnty,  whidi  seems  to  involve  that  of  uving 
reasonable  care,  and  having,  in  cousideration 


thereof,  empowered  them  to  make  a  maximam 
charge,  they  annex  a  condition,  to  the  effect  that 
they  shall  not  be  answerable  for  negligence ;  in 
other  words,  that  they  will  not  observe  due  care 
in  the  performance  of  a  statutable  doty.  Is  that 
consistent  with  the  statute,  as  being  a  reaf  enable 
regulation  ?  If  there  wfts  nothing  more  than  aa 
ordinary  contract  for  the  transmission  of  mes- 
sages, there  would  be  the  ordinary  obligation  of 
nstng  reasonable  diligence.  The  statute  njt 
they  shall  transmit  messages,  and  it  surely  mast 
be  understood  that  the  obligation  thoa  imposed 
carries  with  it  also  that  of  u^iing  reafmnnble  care. 
The  defendants  say  they  will  tmnsntit  messages 
for  the  maximum  charge,  but  they  wiil  nnt  o»e 
reasonable  care.  I  am  of  opinion  timt.  if  rbe 
plaintiff  were  otherwiee  entitled  to  maiot^iin  this 
action,  tbid  condition  would  be  no  impediment  to 
him.  But  we  should  prefer  to  have  the  facts 
stated  fully,  for  then  we  shoald  be  better  able  to 
determine  whether,  on  these  facts,  the  plaintiff 
is  entitled  to  recover,  having  reference  chiefl/  to 
the  condition ;  and  also  whether,  supposing  the 
company  make  the  maximum  charge,  the  obliga- 
tion of  reasonable  care  does  not  necessarily 
attach  to  them,  so  that  it  cannot  be  evaded  by 
the  imposition  of  any  condition  ?  The  facts  had 
better  be  stated  in  the  form  of  a  special  case,  to 
order  to  enable  ns  to  decide  these  questions. 
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THE  CHIEF  JUSTICE  OP  ONTARIO. 

We  are  gUd  to  learn  that  Chief  Justice 
Dnper  has  at  length  been  induced  to  take  a 
short  repose  from  the  seyere  and  unremitting 
labours  incident  to  his  high  position. 

For  nearlj  tweutj-one  years,  his  pre-emi- 
nent abilities  haTe  been.de?oted  to  the  service 
of  his  country,  in  a  judicial  oapacity.  His 
poation  has  been  no  sinecure ;  and  if  any  man 
ever  earned  a  holiday,  that  man  is  he  whom 
those  of  the  profession  are  proud  to  call  their 
Chief 

His  request  for  six  months*  leave  of  absence, 
made  at  the  urgent  solicitation  of  his  many 
friends,  was  acceded  to  with  the  alacrity  of  a 
government  that  had  the  good  sense  to  appre- 
ciate the  services  of  such  ao  able  and  faithful 
servant ;  and  though  his  absence  even  for  a 
short  time  will  be  a  severe  loss,  it  will  be 
borne  patiently  in  the  knowledge  that  he  is 
enjoying  and  benefiting  by  his  holiday;  and 
in  the  confident  hope  that  we  shall  soon  again 
ste  him  take  his  pUoe  in  renewed  health  and 
ttrengtii. 

B£C£NT  MUNICIPAL  DECISIONS. 

Sevenl  interesting  questions  hare  lately 
come  up  for  decision  before  the  Judges  of  the 
Bopcrior  Courts  at  Toroi^  which  it  may  be 
useful  shortly  to  notice. 

The  much  debated  question  as  to  the  pay- 
ment of  taxes  by  candidates  and  voters  has 
St  length  b^MD  settled,  though  in  what  roan* 


ner  is  not  of  much  importance,  as  the  law  of 
1866  as  to  this  point  is  not  likely  to  trouble 
us  again,  at  least  in  the  unmanageable  shape 
in  which  it  was  originally  passed.  The  deci- 
sions carry  out  the  intention  of  the  act  des- 
pite all  difiBculties  experienced  hi  working  it ; 
and  non  payment  of  taxes,  either  by  can- 
didates or  voters  is  held  to  be  an  abso- , 
lute  disqualification.  Candidates  must  have 
paid  their  taxes  before  the  nomination  day, 
(which  it  lias  also  been  established  is  the  first 
day  qf  the  election^)  and  voters  must  have 
paid  them  before  the  16th  December. 

Curiously  enough  however,  in  the  many 
cases  brought  before  the  judges  on  the  ground 
of  non-payment,  of  taxes,  it  has  never  been 
expressly  decided  whether  when  taxes  have 
been  due  in  different  wards  or  munidpalities 
they  must  have  been  paid  in  each,  or  only  for 
that  ward  or  municipality  in  which  the  party 
resided.  Off  hand  opinions  have  been  ex- 
pressed both  ways,  but  it  is  not  worth  while 
to  discuss  it  further  now. 

The  position  of  a  person  who  has  been 
elected  to  municipal  honours  by  acclamation 
is  still  as  impregnable  as  it  was  under  the 
decisions  on  the  former  act  The  wording  of 
the  act  being  such  as  to  justify  the  opinion 
that  if  electors  themselves  take  so  littie  inte- 
rest in  municipal  matters  that  an  unqualified 
person  is  elected  without  any  opposition  on 
the  part  of  those  who  ought  to  be  most  inte- 
r^ted,  they  must  make  the  best  of  him,  and 
wait  for  another  year  to  put  another  in  his 
place. 

This  brings  us  to  another  decision  which  it 
will  be  useful  for  future  candidates  to  take  a 
note  of,  and  it  is  this :  if  two  candidates  are 
nominated,  one  qualified  and  the  other  not,  the 
former  may  as  well  at  once  make  his  choice 
either  to  stand  upon  his  rights  as  the  only 
candidate  who  can  legally  be  elected,  and 
refuse  to  contest  the  seat  by  going  to  the 
polls,  and  notify  the  electors  to  that  effect  at 
the  nomination  and  on  the  polling  days,  and 
claim  to  be  seated  in  lieu  of  lus  opponent  who 
goes  to  the  polls;  or,  he  may  try  the  forituM 
of  an  election  and  then,  if  defeated,  efadiD  a 
new  election,  for  it  is  held  that  by  going  to 
the  polls  he  waives  all  right  he  may  have  had 
to  the  seat  without  an  election. 

Another  decision  has  lately  been  given  which 
though  we  do  not  at  present  contend  to  haTS 
been  erroneouS|  certainly  left  a  candidate  ip 
the  same  awkward  position  in  which  drem*- 
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stanoM  had  placed  him  without  an j  &ult  of 
hia.    A  Kst  giTen  by  a  retoming  officer  to  one 
of  his  poll  derks  did  not,  by  some  mistake, 
contain  the  name  of  one  of  the  candidates 
who  had  been  nominated,  and  the  mistake 
was  not  discorered  anttl  some  time  after  the 
polling  had  obmmenced.    It  was  contended 
on  his  behalf  that  he  had  not  only  directly 
lost  setcnhkl  rotes  by  the  ftct  of  his  name  not 
being  on  the  list  bat  that  he  had  also  indi- 
rectly lost  many  more  Totes  by  a  rumour 
having  b^n  drculated,  apparently  on  irery 
good  foundation,  that  he  was  not  a  candidate; 
and  that  thereby  many  who  had  intended  to 
TOte  fbr  him,  thinking  he  had  rengned,  roted 
for  some  one  else.    Those  n  ho  are  acquainted 
with  the  Working  of  elecUons  well  known  that 
there  is  a  certain  class  of  roters  who  halnta- 
ally  TOt*  for  the  likely  man,  so  that  to  use 
the  words  so  Arequently  seen  placarded  at 
dection  times,  **  one  rote  before  twelve  is  bet- 
ter than  two  afterwards^^-and  this  candidate 
may  haTe  lost  more  votes  in  this  way  than 
was  supposed.    It  cannot  be  denied  bowerer 
that  it  is  the  true  policy  of  the  law  so  for  as 
possible,  not  only  to  put  aa  end  to  litigation, 
but  also  to  prevent  dectkm  oootests  beii^ 
prolonged  or  multiplied,  unless  it  can  dearly 
be  shewn  that  a  flresh  dection  would  in  all 
probilbility  lead  to  a  different  result 

We  must  oondude  with  notidi^^  an  iaper- 
tantdeddoA  with  rcforence  to  those  who  an 
disqualified  as  candidates  by  holdiog  oerfoin 
puUic  offices. 

The  derk  of  a  union  of  counties  was  sleeted 
mayor  of  a  town  situated  within  one  of  these 
counties;  but  on  the  ol^eotioB  being  taken,  it 
was  hdd  that  he  was  express^  disqualified  by 
the  statute  so  long  as  he  remained  in  office  as 
County  Clerk.  It  was  oootwnded  that  the  dis^ 
qualification  did  not  extend  to  cases  when  the 
person  was  dcrk  of  one  munidpalitj  and  a 
member  of  the  Council  of  another,  but  the 
wording  of  the  act  and  the  reason  of  the  tKS«g 
leave  no  doubt  but  that  the  learned  judge  was 
right  in  ordertqg  a  new  deetioa  fbr  tlie  may- 
oralty. 

■  ■  ^ 

MARRIAGE. 

.  WhOst  discussing  the  vafidity  of  MaiTiagei 
•d«nnised  between  Christians  it  may  liot  be 

uninterestiog  to  notice  a  decision  thai  has  been 
gjven  in  the  Superior  Court  at  Monlraal,  in 
the  Phmaee  of  Quebec^  as  to  the  vafidB^of 
a  marriage  cdebrated  afler  the  manner  of  one 
tf  the  In&a  nationa  of  this  conthmot 


The  marriage,  the  validity  of  which  was  dis- 
puted in  the  case  of  Connolly  v.  Woolrieh 
and  Johnton  et  a2.,  was  one  of  an  miiuQil 
character,  at  least  in  this  age  of  the  world's 
history,  having  been  contracted  by  a  Chris- 
tian with  a  Pagan,  a  daughter  of  one  of  tbe 
chiefo  of  the  Cree  nation. 

The  case  is  reported  at  great  length  in  tbe 
Zowor  Canada  Jurist^  vol.  zi.,  p.  197,  from 
which  we  take  a  summary  of  the  case.  From 
this  it  will  be  seen  that  a  number  of  points, 
very  interesting  in  themselves,  but  only  inci- 
dentally connected  with  the  main  question, 
are  touched  upon.  The  fiicts  of  this  curioos 
case  were  as  follows : 

William  Connolly  was  bom  about  1786,  at 
Lachine,  in  Lower  Canada,  which  was  his 
original  domidle,  and  remained  there  till  the 
age  of  16,  when  he  went  to  the  North  West 
territory,  where  he  resided  at  different  posts 
of  the  North  West  Company  for  80  years.    In 
1803  at  the  age  of  17  years,  he  took  to  lire 
with  him,  as  his  squaw  or  Indian  wifb,  an  Indian 
girl,  the  daughter  of  an  Indian  Chief,  with  the 
consent  oi  her  fother,  and  cohabited  with  her 
M  his  squaw  or  Indian  wife,  according  to  the 
ussges  and  customs  of  the  Cree  nation  to  whidi 
she  belonged.    They  cohabited  in  the  Indian 
country,  and  were  faithful  to  one  another  there 
for  28  years,  and  had  a  fomily  of  six  children. 
They  came  to  Lower  Canada  in  I6S1  and  co- 
habited there  for  a  short  time  as  husband  and 
wif^  In  1882  ConnoUylefthis  squaw,- and  had 
a  marriage  ceremony,  after  a  dispensation  by 
the  Bishop,  cdebrated  between  himadf  and  his 
second  coudn  Julia  Woolrieh,  aoonrding  to  the 
ritus  of  the  Roman  Catiidic  Church  in  Lower 
Ctoada  where  he  continued  to  be;  and^he,  from 
that  time,  tffl  his  death,  m  1849,  cohabited 
with  her  as  wtfe. 

Mr.  Justice  Monk,  who  heard  the  cause, 
gave  a  very  dabomte  judgment,  wfatdi,  with 
his  fbU  statoment  of  the  case  is  not  contained 
in  leas  than  67  dosdy  printed  pages  of  the 
•TurMl  The  prindpal  points  decided  by  him 
incidental  to  question  prindpally  involved, 
were  shortly  these:— 

That  though  the  Hudson*s  Bay  Company's 
CImrteris  of  doubtfhl  validitf,yet  if  valid,  the 
diartared  Bmits  of  the  company  did  not  extend 
westward  beyond  tie  navigable  waters  of  the 
rivers  flowing  into  the  Bay: 

That  the  Bn|^  Oomhion  law,  prevafling  in 
the  Hudson's  Bay  tamtoriee;  did  not  apply  to 
natives  who  wcve  joint  occupants  of  tfie  terri- 
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toriei;  nor  did  it  snpefsede  or  abrogate,  eten 
within  the  limits  of  the  Charter,  the  lawg, 
usages,  and  castoms  of  aborigines: 

That  no  other  portiont  of  the  English  Com- 
moD  lav,  than  that  introduced  by  King  Charles* 
Charter  obtain  in  the  territories  of  the  Corn- 
pin  j: 

That  the  English  law  was  not  introdaced 
into  the  North  West  territories  by  the  cession 
bj  France  to  England,  nor  by  royal  Prodama- 
tkm  Bttbseqiient  to  that  date  : 

That  neither  the  decrees  of  the  Coancil  of 
Treot,  nor  the  ordinance  of  the  French  kings, 
Dor  the  British  Marriage  Acts,  were  law  or  in 
force  at  Rat  RiTer,  or  in  any  part  of  the  North 
West  Territoriea,  in  180B : 

The  answers  to  the  main  questions  were  not 
arrired  at  without  a  mass  of  evidence  being 
taken,  much  of  whidi  We  should  not  look  upon 
as  altogether  relevant  to  the  issue,  and  which 
did  not  shew  the  habits  of  one  of  the  principal 
"protectors'*  of  the  settlement,  to  be  the  most 
moral  in  the  world.  The  points  decided  with 
Kspect  to  the  law  of  rairriag^  were  the  fol- 
loiring: 

That  a  marriage  contracted  where  there  are 
no  priests,  no  magistrates,  no  eiTil  or  religious 
iothority,  and  no  registers,  may  be  proved  by 
oral  eridence,  and  that  the  admission  of  the 
pirties  combined  with  long  cohabitation  and 
repute  will  be  the  best  evidence  : 

That  such  a  marriage,  though  not  accom- 
panied by  any  religious  or  civil  ceremony,  is 
nlid,  and  that  an  Indian  marriage  between  a 
Christian  and  a  woman  of  that  nation  or 
tribe  is  valid,  notwithstanding  the  assumed 
existence  of  polygamy  and  divorce  at  will, 
which  are  no  obstacles  to  the  recognition  by 
oar  Courts  of  a  marriage  contracted  according 
to  the  usages  and  customs  of  the  country : 

That  a  Christian  marrying  a  native  according 
to  thdr  usages^  cannot  ezerdse  in  Lower 
Canada  the  right  of  divorce  or  repudiation  ai 
will,  tiioogh  this  is  a  right  which,  together 
with  polygamy,  obtains  among  the  Crees : 

That  an  Indian  marriage,  according  to  the 
^ittgeof  the  Cree  country,  followed  by  cohabi- 
tation and  repute,  and  the  bringing  up  of  a 
fiomeroas  fiunily,  will  be  recognised  as  a 
nHd  marriage  by  our  Courts,  and  that  such  a 
ii'^rriage  is  valid :  the  Indian  custom  being, 
ta  regards  the  jurisdiction  of  this  Court,  a 
^^^reign  law  of  marriage,  which  obtains  how- 
trv  within  the  possessions  of  th»  Crown  of 


England,  and  which  cannot  be  disregarded  sa 
long  as  they  are  unaltered : 

That  Connolly  never  lost  his  domicile  of 
birth  and  never  acquired  one  in  the  Indian 
Territory. 

A  late  decision  in  England  shows  that  a 
somewhat  different  view  of  the  law  is  there 
taken  in  cases  where  a  marriage  is  contracted 
between  a  man  and  woman  who  profess  a  faith 
allowing  polygamy,  in  a  country  where  poly- 
gamy is  lawful ;  it  having  been  held  that  such 
a  marriage  was  not  a  marriage  as  understood  in 
Christendom ;  and,  though  valid  by  the  le» 
loci^  and  though  both  parties  were  single  and» 
competent  to  contract  marriage,  the  English* 
matrimonial  court  will  not  recognize  such  as  a 
valid  marriage  in  a  suit  by  one  of  the  parties 
for  dissolution  of  marriage  on  the  ground  of 
the  other's  adultery — Hyde  v.  Woodnunuee^. 
Law  Rep.  1  P.  ft  D.  180. 

A  somewhat  similar  case  to  that  decided  in: 
Lower  Canada  was  the  English  case  of  Armi-^ 
tagB  V.  Armitage^  (L.  R.  8  Eq. :  848— noted  in 
Dig.  of  Eng.  Law  Rep.  ante  V4>1.  Ill,  N.  S., 
p.  801.)  But  in  that  case  the  evidence  before 
the  court  as  to  the  alleged  marriage  was  not 
very  satisfiactory,  being  that  of  the  supposed 
husband,  who  said  he  was  a  British  subject, 
bom  abroad,  of  British  parents ;  that  he  came 
to  New  Zealand  in  1828,  and  had  lived  there 
ever  since;  that,  in  1829,  he  married  Tuhi 
Tuhi,  and  that  such  marriage  was  solemnized 
according  to  the  laws  and  customs  then  in 
force  in  New  Zealand ;  that  New  Zealand  was 
not  then  a  British  colony,  and  there  was  not 
then  a  Christian,  minister,  nor  any  register  of 
marriages,  in  the  island ;  and  that  Tuhi  Tuhi 
had  always  lived  and  still  lived  with  him  as 
his  wife.  He  did  not  state  his  parents'  name. 
He  said'  that  Hannah,  before  her  marriage,  was 
oalled  Tuhi  Tuhi,  and  not  by  her  father's 
name,  in  oonformity  with  the  customs  of  the 
natives  of  New  Zealand,  but  there  was  no 
evidence  what  the  laws  and  customs  of  such 
natives  were.  But  no  evidence  was  given  as 
to  the  laws  and  customs  of  the  natives  res- 
pecting marrisges.  The  Court  held  that  this 
evidence  was  insufficient  to  establish  either  of 
these  poinu.       

Curiosity,  always  rife  as  to  the  appointment 
of  new  officials,  particularly  where  the  ofijces 
are  of  much  responsibility  or  of  large  emolu- 
ment, has  almost  died  away  with  reference  to 
the  County  Judgeship  of  York.  Alter  such 
Isng  delay  we  may  well  expect  that  the  ap- 
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pointment  will  be  such  as  will  be  thoroughly 
satisfactory  to  the  profession  and  the  publia 


We  direct  attention  to  the  remarks  of  a 
correspondent  on  the  operation  of  the  Insol- 
vent Act,  and  particularly  with  reference  to 
what  he  says  with  reference  to  the  anomalous 
position  in  which  official  assignees  place  them- 
selves by  a  desire  to  increase  their  business 
and  their  fees. 

The  present  system,  it  is  said,  tends  to  make 

those  assignees,  who  live  by  the  number  of 

assignments  made  to  them,  the  agents  rather 

•of  insolvents  than  of  their  creditors.     Nothing 

4s  more  probable  than  this,  and  our  oorrospon- 

sdcnt  forcibly  points  out  the  evils  arisiiig  from 

it   There  is  a  strong  temptation  placed  in  the 

way  of  an  assignee  to  facilitate*  the  success  of 

^he  insolvent  in  obtaining  his  discharge,  at  the 

•expense  of  the  right  which  creditors  have  to 

-obtain  as  much  as  possible  from  the  insol- 

wont^s  estate. 


ACTS  OF  LAST  SESSION. 

^c  make  room  in  this  number  for  some  of 
the  Acts  of  the  Session  of  the  Parliament  of 
Ontario,  which  has  just  closed.  Promptitude 
on  our  part  in  this  respect  will  be  the  more 
appreciated  as  these  Acts,  so  far  as  we  know, 
came  into  operation  on  the  day  they  were 
assented  to,  and  therefore  long  before  the 
public  could  obtain  copies  of  them.  We  must 
confess  that  we  are  unable  to  discover  the 
necessity  for  the  immediate  operation  of  any 
of  them;  if  they  were  to  come  into  force  a 
month' or  two  hence,  when  they  might  be  ready 
for  general  distribution,  no  harm  would  have 
been  done,  and  perhaps  much  mischief  pre- 
vented, which  may  have  arisen  from  the  want 
of  knowledge  of  their  contents. 

Headlong  legislation  seems  to  be  the  order 
of  the  day,  and  we  shall  have  to  bestir  our- 
«:;lves  to  keep  in  view  the  actual  state  of  the 
statute  law  through  the  cloud  of  acts,  passed 
and  promised,  which  our  **  new  brooms"  have 
stirred  up. 

'  The  Municipal  Act  must  lie  over  for  notice 
«intQ  next  month. 


AlH  ACT 

To  secure  Free  Orants  and  Ebmeeteads  to 
^  actual  Settlen  on  the  Public  Lands, 

tAAsented  to  lUreh  i,  186& 

Her  Majesty  by  and  with  the  advice -and 
^eoDsent  of  the  Legislative  Assembly  of  the 
Pnovince  of  Ontario,  enacts  as  follows : 


1.  This  Act  shall  be  called  and  known  as 
»*The  Free  Grants  and  Homestead  Act  of 
1868,"  and  may  be  so  cited  or  designated  io 
all  Acts  or  proceedings  whatsoever. 

2.  The  Sutute  of  the  Parliament  of  the 
late  Province  of  Canada,  passed  in  the  twenty- 
third  year  of  Her  Majesty^s  Reign,  entitled 
*^An  Act  respecting  the  Ssle  and  Management 
of  the  Public  Lands,"  may  be  cited  and  desig. 
nated  in  all  Acts  and  proceedings  as  '*The 
Public  Lands  Act  of  1860,"  and  is  the  Act 
hereinafter  so  designated. 

'  3.  The  thirteenUi  section  of  ''The  Public 
Lands  Act  cf  1860"  is  hereby  repealed,  except 
that  Patents  may  issue  for  all  lands  heretofore 
located  as  free  grants  under  that  section,  as  if 
this  Act  had  not  been  passed. 

4  The  Lieutenant-Governor  in  Council  may 
appropriate  any  Public  Lands  considered  suit- 
able for  settlement  and  cultivation,  and  not 
being  Mineral  Lands  or  Pine  Timber  Lands, 
as  Free  Grants  to  actual  Settlers,  under  such 
regulaUons  as  shall  from  time  to  time  be  made 
by  Order  in  Council,  not  inoonsistent  with  the 
provisions  of  this  Act 

6.  Such  grants  or  appropriations  shall  be 
confined  to  lands  surveyed  or  hereafter  to  be 
surveyed,  situate  within  the  tract  or  territory 
composed  of  the  Districts  of  Algoma  and  Nipis- 
sing,  and  of  the  lands  lying  between  the  Ottawa 
River  and  the  Georgian  Bay,  to  the  west  of  i 
line  drawn  from  a  point  opposite  the  south-east 
angle  of  the  Township  of  Palmerston  north- 
westerly along  the  western  boundaries  of  the 
Townships  of  North  Sherbrooke,  Lavant,  Blith- 
field,  Admaston,  Bromley,  Stafford  and  Pem- 
broke to  the  Ottawa  River,  and  to  the  north 
of  the  rear  or  northerly  boundaries  of  the 
Townships  of  Oso,  Olden,  Kennebec,  Kaladar, 
Elzevir,  Madoc,  Marmora,  Belmont,  Dumnier, 
Smith,  Ennismore,  Sommervillc,  Laztoo,  Car- 
den,  Rama,  and  of  the  River  Severn. 

6.  The  person  to  whom  any  land  may  be 
allotted  or  assigned  under  such  regulations  for 
a  free  grant  thereof,  shall  be  considered  as 
located  for  said  land  within  the  meaning  of 
this  Act,  and  is  hereinafter  called  the  Locatee 
thereof. 

7.  No  person  shall  be  located  for  any  Iao^ 
under  this  Act  or  said  regulations  unless  such 
person  shall  be  of  the  age  of  eighteen  years  or 
upwards,  nor  shall  any  person  be  so  located 
for  Imy  greater  quantity  than  one  hundred 
acres. 

8.  Before  any  person  shall  be'  located  for 
any  land  as  aforesaid,  such  person  shall  make 
affidavit  to  be  deposited  with  the  Agent  author- 
ized to  make  such  location,  that  he  or  she  has 
not  been  located  for  anj  land  under  this  Act 
or  under  said  regulations,  and  that  he  or  she 
is  of  the  age  of  eighteen  years  or  upwards,  and 
believes  the  land  for  which  he  or  she  applies 
or  desires  to  be  located,  is  suited  for  settle- 
ment and  cultivation,  and  is  not  valuable 
chiefly  for  its  mines  minerals  or  pine  timber, 
and  that  sucii  location  is  desired  for  his  or  her 
benefit  and  for  the  purpose  of  actual  settlement 
and  cultivation  of  such  land,  and  not  either 
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directly  or  indirectly  for  the  use  or  benefit  of 
any  other  person  or  persons  whomsoever,  nor 
fur  the  purpose  of  obtaining,  possessing  or 
disponing  of  any  of  the  pine  trees  growing  or 
being  on  the  said  land,  or  any  benefit  or  ad- 
TanUge  therefrom,  or  any  gold,  silver,  copper, 
lead,  iron,  or  other  mines  or  minerals,  or  any 
quarry  or  bed  of  stone,  marble  or  gypsum 
thereon. 

9.  No  patent  shall  issue  for  any  land  located 
under  this  Act  or  undei  said  regulations  until 
the  expiration  of  five  years  from  the  date  of 
SQch  location,  nor  unless  or  until  the  Locatee 
or  those  claiming  under  him  or  some  of  them 
shall  have  performed  the  following  settlement 
duties,  that  is  to  say,  shall  have  cleared  and 
have  under  cultivation  at  least  fifteen  acres  of 
the  said  land,  whereof  at  least  two  acres  shall 
be  cleared  and  cultivated  annually  during  the 
(ire  years  next  afler  the  date  of  the  location, 
to  be  computed  from  such  date,  and  have  built 
a  house  thereon  fit  for  habitation  at  least  six- 
teen feet  by  twenty  feet,  and  shall  have  actu- 
ally and  continuously  resided  upon  and  culti- 
vated the  said  land  for  the  term  of  five  years 
nest  succeeding  the  date  of  such  location,  and 
from  thence  up  to  the  issue  of  the  Patent, 
except  that  the  Locatee  shall  be  allowed  one 
month  from  the  date  of  the  location  to  enter 
upon  and  occupy  the  land,  and  that  absence 
from  the  said  land  for  in  all  not  more  than  six 
months  during  any  one  year,  (to  be  computed 
from  the  date  of  the  location)  shall  not  be  held 
to  be  a  cessation  of  such  residence,  provided 
such  land  be  cultivated  as  aforesaid. 

On  failure,  in  performance  of  the  settlement 
duties  i^oresaid,  the  location  shall  be  forfeited, 
and  all  right  of  the  Locatee,  or  of  any  one 
claiming  under  him  or  her,  in  the  land  shall 
cease. 

10.  All  Pine  trees  growing  or  being  upon 
any  I^nd  so  located,  and  all  gold,  silver,  copper, 
lead,  iron,  or  other  mines  or  minerals,  shall  be 
considered  as  reserved  from  said  location,  and 
shall  be  the  property  of  Her  Slajesty,  except 
that  the  Locatee  or  those  claiming  under  him 
or  her,  may  cut  and  use  such  trees  as  may  be 
necfc^sary  for  the  purpose  of  building,  fencing, 
and  fuel,  on  the  land  so  located,  and  may  also 
cat  and  dispose  of  all  trees  required  to  be  re- 
nioved,  in  actually  clearing  said  land  for  culti- 
vation, but  no  pine  trees  (except  for  necessary 
building,  fencing,  and  fuel  as  aforesaid,)  shall 
be  cut  beyond  the  limit  of  such  actual  clearing 
Wore  the  issuing  of  the  Patent,  and  all  pine 
trees  so  cut  and  disposed  of  (except  for  the 
necessary  building,  fencing,  and  fuel  as  afore- 
^id),  shall  be  subject  to  the  payment  of  the 
same  does,  as  are  at  the  time  payable  by  the 
holders  of  licenses  to  cut  timber  or  saw  logs. 
All  trees  remaining  on  the  land  at  the  time 
the  Patent  issues  shall  pass  to  the  Patentee. 

1 1-  On  the  death  of  the  Locatee,  whether 
Wore  or  after  the  issue  of  the  Patent  for  any 
land  so  located,  all  his  then  right  and  interest 
iQ  and  to  such  land  shall  descend  to  and  be- 
come vested  in  his  widow  during  her  widow- 
Hood  in  lieu  of  dower,  in  case  there  be  such  I 


widow  surviving  such  Locatee,  but  such 
widow  may  elect,  to  have  her  dower  in  such 
land  in  lieu  of  the  provision  aforesaid. 

12.  Neither,  the  Locatee,  nor  any  one  claim 
ing  under  him  or  her,  shall  have  power  to 
alienate,  (otherwise  than  by  devise)  or  to 
mortgage  or  pledge  any  land  located  as  afore- 
said, or  any  right  or  interest  therein  before 
the  issue  of  the  Patent. 

13.  No  alienation  (otherwise  than  by  devise) 
and  no  mortgage  or  pledge  of  such  land,  or  of 
any  right  or  interest  therein  by  the  Locatco 
afler  the  issue  of  the  Patent,  and  within 
twenty  years  from  the  date  of  such  location, 
and  during  the  life-time  of  the  wife  of  such 
Locatee,  shall  be  valid  or  of  any  effect,  unless 
the  same  be  by  Deed,  in  which  she  shall  be 
one  of  the  grantors  with  her  husband,  nor 
unless  such  Deed  is  executed  by  her  in  tho 
same  presence,  and  there  are  the  same  exami- 
nation and  certificate  and  at  the  same  time, 
as  shall  be  at  the  date  of  such  deed  required 
by  Law  in  the  case  of  married  women  convey- 
ing their  real  estate. 

14.  No  land  located  as  aforesaid,  nor  nny 
interest  therein,  shall  in  any  event  be  or  be- 
come liable  to  the  satisfaction  of  any  debt  or 
liability  contracted  or  incurred  by  the  Locutcf, 
his  widow,  heirs,  or  devisee,  before  the  issu- 
ing of  the  Patent  for  such  land :  After  tlio 
issuing  of  the  Patent  for  any  such  land,  ai.d 
while  such  land  or  any  part  thereof  or  any 
interest  therein  is  owned  by  the  locatee  or  his 
Widow,  heirs,  or  devisees,  such  land,  part  or 
interest,  shall  during  twenty  years  next  aCt^r 
the  date  of  such  location  be  exempt  from 
attachment,  levy  under  execution  or  sale  for 
payment  of  debts,  and  shall  not  be  or  become 
liable  to  the  satisfaction  of  any  debt  or  liability 
c<m tract ed  or  incurred  before  or  during  that 
period,  save  and  except  any  debt  secured  by  a 
valid  mortgage  or  pledge  of  such  land  mudo 
subsequently  to  the  issuing  of  the  Patent 
therefor. 

15.  Nothing  in  this  Act  shall  be  construed 
to  exempt  any  land  from  levy  or  sale  for  rates 
or  taxes,  now  or  hereafter  legally  imposed. 

16.  Every  patent  to  be  issued  for  any  land 
located  as  aforesaid  shall  state  in  the  body 
thereof,  the  name  of  the  original  Locatee  of 
the  said  land,  and  the  date  of  the  said  location, 
and  that  the  said  Patent  is  issued  under  tho 
authority  of  this  Act 

17.  This  Act  shall  be  taken  and  read  as 
part  of ''  The  Public  Lands  Act  of  1860." 


AN  ACT 
Rupecting  Oterholding  Tenants, 

[AfMDtod  to  March  4, 1868.] 

Whereas,  it  is  expedient  to  provide  a  less 
expensive  and  more  expeditious  mode  of  pro- 
ceeding against  tenants  of  occupant*)  over- 
holding  wrongfully,  than  is  provided  by  law  ; 
Therefore  Her  Majesty,  by  and  with  the  advioe 
and  consent  of  the  Legislative  Assembly  of 
Ontario,  enacts  as  follows  : 


38— Vol  IIL] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[Mardi,18ea 


1.  The  Act  of  the  late  Parliament  of  Canada, 
passed  in  the  twenty-seventh  and  twenty- 
eighth  year  of  Her  Majeaty's  reig;n,  chapter 
thirtieth,  and  intituled  *^  An  Act  to  afiford  a 
more  expeditious  remedy  as  r^;ard8  tenants 
joyerholding,  wrongfully,  in  Upper  Canada,"  is 
hereby  repealed ;  Provided,  idway«,  that  all 
proceedings  had,  or  taken  under  the  said  Act, 
shall  not  he  affected  by  the  repeal  of  the  said 
Act,  but  the  same  may  be  carried  on  and 
finally  determined  under  the  provisions  of  the 
said  Act  as  the  same  might  be  if  the  said  Act 
had  not  been  repealed. 

2.  In  case  a  tenant,  after  his  lease  or  right 
of  occupation  whether  created  by  writing  or 
by  verbal  agreement  has  expired,  or  been 
determined,  either  by  the  Umdlord  or  the 
tenant,  by  a  notice  to  quit  or  notice  pursuant 
to  a  proviso  in  any  lease  or  agreement  in  that 
behalf,  or  has  been  determined  by  any  other 
act  whereby  a  tenancy  or  right  of  occupancy 
may  be  determined  or  put  an  end  to,  wrong- 
fully refuses,  upon  demand  made  in  writing, 
to  go  out  of  possession  of  the  land  demised  to 
him  or  which  he  has  been  permitted  to  occupy, 
his  landlord  or  the  agent  of  his  landlord,  may 
apply  to  the  County  Judge  of  the  county,  or 
union  of  counties,  in  which  such  land  lies,  in 
term  or  in  vacation,  and  wherever  such  Judge 
may  then  be,  setting  forth  on  affidavit  the 
terms  of  the  demise  or  right  of  occupation,  if 
verbal,  and  annexing  a  copy  of  the  instrument 
creating  or  containing  such  demise  or  right  of 
occupation,  if  in  writing ;  or  if  a  copy  cannot 
be  so  annexed  by  reason  of  the  said  writing 
being  miblaid,  lost  or  destroyed,  or  being  in 
the  possession  of  the  tenant  or  from  any 
other  cause,  then  annexing  a  statement  set- 
ting forth  the  terms  of  the  demise  or  occupa^ 
tion  and  the  reason  why  a  copy  of  the  said 
writing  cannot  be  annexed,  and  also  annexing 
a  copy  of  the  demand  made  for  the  delivering 
up  of  possession,  and  staling  also  the  refusal 
of  the  tenant  to  go  out  of  possession,  and  the 
reasons  given  for  such  refusal,  if  any  were 
pven,  adding  such  explanation  in  regard  to 
the  ground  of  such  refusal  as  the  truth  of  the 
cise  may  require ;  and  this  section  shall  ex- 
tend, and  be  construed  to  apply  to  tenancies 
from  week  to  week,  from  month  to  month, 
from  year  to  year,  and  tenancies  at  will,  as 
well  as  to  all  other  terms,  tenancies,  holdings 
or  occupations. 

8.  If,  upon  such  affidavit,  it  appears  to  such 
County  Judge  that  the  tenant  wrongfully 
holds,  without  colour  of  right,  and  that  the 
landlord  is  entitled  to  possession,  such  Judge 
shall  appoint  a  time  and  place  at  which  he 
will  enquire  and  determine  whether  the  per- 
son complained  of  was  tenant  to  the  com- 
plainant for  a  term  or  period  which  has  expir- 
ed, or  has  been  determined  by  a  notice  to  quit 
or  otherwise,  and  whether  the  tenant  without 
any  colour  of  right  holds  the  possession 
against  the  right  of  the  landlord,  and  whether 
the  tenant  does  wrongfully  refuse  to  go  out  of 
possession,  having  no  right  to  continue  in 
possession,  or  how  otherwise. 


4.  Notice  in  writing  of  the  time  and  place 
80  appointed  by  the  Coanij  Judge  for  holdini; 
such  inquiry,  shall  be,  by  the  landlord,  served 
upon  the  tenant  or  left  at  his  place  of  abode, 
at  least  three  days  before  the  day  so  appointed, 
if  the  place  bo  appointed  be  not  more  than 
twenty  miles  fh>m  the  tenant's  place  of  abode, 
and  one  day  in  addition  for  every  tweotj 
miles  above  the  first  twenty,  reckoning  any 
broken  number  above  the  first  twenty  as 
twenty  miles,  to  which  notice  shall  be  annex- 
ed a  copy  of  the  affidavit  on  which  the  appoint- 
ipent  was  obtained,  and  of  the  papers  attached 
thereto. 

5.  If  at  the  time  and  place  appointed,  as 
aforesaid,  the  tenant,  having  been  duly  notified, 
as  above  provided,  fails  to  appear,  the  County 
Judge,  if  it  appears  to  him  that  the  tenant 
hol(&  without  color  of  right,  may  order  a 
writ  to  issue  to  the  sheriff,  in  the  Queen's 
name,  commanding  him  forthwith  to  place  the 
landlord  in  possession  of  the  premises  in  ques- 
tion ;  but  if  the  tenant  appears  at  such  time 
and  place,  the  County  Judge  shall,  in  a  sam- 
mary manner,  hear  Uie  parties,  and  examine 
into  the  matto*,  and  shall  administer  an  oath 
or  affirmation  to  the  witnesses  adduced  by 
either  party,  and  shall  examine  them ;  and  if 
after  such  hearing  and  examination  it  appears 
to  the  County  Judge  that  the  case  is  clearly 
one  coming  under  the  true  intent  and  meaning 
of  the  second  secUon  of  this  Act,  and  that  tb« 
tenant  holds  without  color  of  right  against  the 
right  of  the  landlord,  then  he  shall  order  the 
issue  of  such  writ,  as  aforesaid,  otherwise  be 
shall  disuiss  the  case ;  and  the  proceedings,  in 
any  such  case,  shall  form  part  of  the  records 
of  the  County  Court :  and  the  said  writ  may 
be  in  the  form  or  to  the  effect  of  forms  num- 
ber one  or  number  two,  in  Schedule  A,  form- 
ing part  of  this  Act,  according  as  the  tenant 
is  ordered  to  pay  costs  or  otherwise,  and  on 
any  such  examination  the  parties  shall  be 
competent  witnesses. 

6.  Where  any  such  writ  has  been  is8ue<^, 
either  of  the  superior  courts  of  common  law 
for  the  Province  of  Ontario,  may,  on  motion, 
before  the  end  of  the  second  term  after  the 
issue  of  such  writ,  command  such  County 
Judge  to  send  up  the  proceedings  and  evidence 
in  the  case  to  such  superior  court  certified 
under  his  hand,  and  may  examine  into  the 
proceedings,  and  if  they  find  cause  may  set 
aside  the  same,  and  may,  if  necessary,  order  a 
writ  to  issue  to  the  sheriff^  commanding  bim 
to  restore  the  tenant  to  his  possession,  in 
order  that  the  question  of  right,  if  any  appear, 
may  be  tried,  as  in  other  cases  of  ejectment 

7.  The  judges  of  the  superior  courts  of 
common  law,  for  the  Province  of  Ontario,  may, 
from  time  to  time,  make  such  orders  respect- 
ing costs,  in  cases  under  this  Act,  as  to  them 
may* seem  just;  and  the  County  Judge,  be- 
fore whom  any  such  case  is  brought,  may^  in 
his  discretion,  award  costs  therein,  according 
to  any  such  order  then  in  force,  and  if  no 
such  order  is  in  force,  reasonable  costs,  in  his 
discretion,  to  the  party  entitled  thereto  ;  and 
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in  case  the  party  oomplaining  is  ordered  to 
pay  costs,  execution  may  issue  out  of  the 
county  court  for  such  costs  as  in  other  cases 
io  the  oounty  court  wherein  an  order  is  made 
for  the  payment  of  costs. 

8.  The  County  Judge  may  cause  any  person 
to  be  summoned  as  a  witness  to  attend  before 
him  in  any  such  case,  in  like  manner  as  wit- 
nesses are  summoned  in  other  cases  in  the 
county  court,  and  under  like  penalties  for 
Don-atiendanoe,  or  refusing  to  answer,  or  wil- 
follj  swearings  or  affirming  falsely  in  such 
csfe. 

9.  Nothing  herein  contained  shall  preyent 
any  landlord  from  proceeding  under  the  sixty- 
third,  and  ten  next  following  sections  of  the 
Act  respecting  ejectment,  chapter  twenty- 
scTen  of  the  Consolidated  Statutes  of  Upper 
Canada,  if  he  thinks  it  adirisable  to  proceed 
ander  the  said  sections,  or  shall  in  any  way 
affect  the  powers  of  any  judge  or  judges  of  the 
superior  courts  under  the  same,  or  under  sec 
tlons  flfty-seren,  flity-eight  and  fifty-nine  of 
the  said  Act,  t>r  shall  prejudice  or  affect  any 
other  right  or  right  of  action  or  remedy  which 
landlord  may  possess  in  any  of  the  cases 
herein  provided  for. 

10.  In  the  case  of  tenancies  from  week  to 
veek  and  from  month  to  month,  a  week's 
notice  to  quit  and  a  month's  notice  to  quit 
TespeetiTely,  ending  with  the  week  or  the 
month,  us  the  case  may  be,  shall  be  deemed 
sufficient  notice  to  determine,  respectiTely,  a 
ire^ly  or  monthly  tenancy. 

11.  The  proceedings  under  this  Act  shall 
be  entitled  in  the  Oounty  Court  of  the  County 
or  onion  of  Counties  in  which  the  premises  in 
question  ere  situate,  and  shall  be  styled 
"Id  the  matter  of  (giving  the  name  of  the 
party  eomplmining)  landlord  against  (giving 
the  name  of  the  party  complained  against) 
Tenant" 

12.  Service  of  all  papers  and  proceedings 
under  this  Act  sh  ill  be  deemed  to  have  been 
properly  served  if  made  as  required  by  law, 
in  respect  of  writs  and  other  proceedings  in 
icUons  of  ejectment 

13.  In  this  Act  the  word  '« tenant'*  shall 
mean  and  include  an  occupant,  a  sub-tenant, 
onder-tenant,  and  his  and  their  assigns  and 
legal  representatives;  and  the  word  ** land- 
lord" shall  mean  and  include  the  lessor, 
owner,  the  party  giving  or  permitting  Uie 
oecQpntion  of  the  premises  in  question  and 
the  pm>n  entitled  to  the  possession  thereof, 
uid  his  and  their  heirs  and  assigns  and  Iqgal 
reprenentatives. 

U.  The  following  is  the  Schedule  A  referred 
to  in  this  Act : 

FORM  No.  1. 

Ohtabio,  to  wit  :  Victoria,  by  the  grace  of 
God.  of  the  United  Kingdom  of  Great  BriUin 
tnd  Ireland,  Queen,  Defender  of  the  Faith. 

To  the  Sheriff  of  the Greeting : 

AVhereas Judge  of  the  County  Court 

^^ by  his  order  dated  the day 


of 


A.D.  186  — ^  made  in  pursuance  of 


the  **Act  respecting  Overholding  Tenants,** 

on  the  complaint  of against  . 

a4judged  that was  entitled  to  the  pos- 
session of with  the  appurtenances  in 

your  Bailiwick,  and  that  a  Writ  should  issue 
out  of  our  said..Ck>urt  accordingly,  and  also 

ordered  and  directed  that  the  said  

should  pay  the  costs  of  the  proceedings  had 
under  tne  said  Act,  which  by  our  said  Court 

have  been  taxed  at  the  sum  of .  There-. 

fore,  we  command  you,  that  without  delay 

you  cause  the  said to  have  possession 

of  the  said  land  and  premises,  with  the  appur- 
tenances :  And  we  also  command  vou  that  of 
the  goods  and  chattels  of  the  saia in 


your  Bailiwick,  you  cause  to  be  nuide 

being  the  said  costs  so  taxed  by  our  said 
Court  as  aforesaid,  and  have  that  money  in 
our  said  Court  immediately  after  the  execution 

hereoi^  to  be  rendered  to  the  said ^  and 

in  what  manner  you  shall  have  executed  this 
Writ  make  appear  to  our  said  Court,  immedi- 
ately after  the  execution  hereof,  and  have 
there  then  this  Writ 

Witness Judge  of  our  said  Court  at 

this day  of  — - —  A,D.  186— 

Clerk. 

Issued  from  the  Office  of  the  Clerk  of  the 
CounW  Court  of  the  County,  or  United  Coun- 
ties of  — ^—  Clerk. 

FORM  No.  «. 

OirrARio,  TO  WIT :  Victoria,  by  the  grace  of 
God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  Queep,  Defender  of  the  Faith. 

[L.S.] 

To  the  Sheriff  of  the Greeting : 

Whereas Judge  of  the  County  Court 

of  the by  his  order  dated day 

of A.D.  186  — ^  made  in  pursuance  of 

the  '*Act  respecting  OveHiolding  Tenants," 
on  the  complaint  of 


adjudged  that 
session  of 


against 
was  entitled  to  the  pos- 
And  ordered  that  a  writ 
should  issue  out  of  our  said  Court  accord- 
ingly :  Therefore  we  command  you  that  with- 
out delay  you  cause  the  said to  have 

possession  of  the  said  land  and  premises,  with 
the  appurtenances,  and  in  what  manner  you 
shall  have  executed  this  Writ  make  appear 
to  our  said  Court,  immediately  after  the  exe» 
cution  hereof  and  have  there  then  this  Writ 

Witness Judge  of  our  said  Coiirt  at 

this day  of A.D.  186— 

Clerk. 

Issued  from  the  office  of  the  Clerk  of  the 
County  Court  of  the  County  or  United  Coun- 
ties of Clerk. 


AN  ACT 

To  remove  dotthte  a*  to  the  authority  of  eer- 
tain  Commiseioneri  to  take  affidavUe  and 
Biil 

[Anaented  to  Febroary  SS,  1868.] 

Whereas,  it  is  expedient  to  remove  doubts, 
respecting  the  authority  o(  Commissioners  ap- 
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pointed  under  the  proTisfons  of  chapter  thirtj- 
nine  of  the  Consolidated  Statutes  of  Upper 
Canada,  section  one,  for  a  union  of  Counties 
within  this  proyince,  to  continue  to  act  as 
such  CommisRioners  and  to  take  and  receive 
affidayits,  affirmations  and  bail,  in  and  for  the 
'Junior  County,  after  its  separation  from  such 
Union  of  Counties ;  Therefore,  Her  Majesty, 
by  and  with  the  advice  and  consent  of  the 
Legislatiye  Assembly  of  Ontario,  enacts  as 
follows : 

1.  All  Commissioners  appointed  under  the 
said  Act,  for  any  Union  of  Counties,  and  resi- 
dent within  the  Junior  County  or  any  city  set 
apart  from  a  county  for  judicial  purposes,  at 
the  time  of  the  separation  thereof  from  such 
union,  have  had  since  such  separation,  and 
still  have  and  may  exercise  the  same  powers 
within  such  Junior  County  or  city  to  take 
and  receive  affidavits,  affirmations  and  bail,  as 
if  they  had  received  their  commissipns  or 
appointments,  respectively  for  such  Junior 
County  at  the  time  of  the  separation  of  buch 
Union  of  Counties,  anything  in  any  law  or 
statute  to  the  contrary  notwithstanding. 

2.  No  such  Commissioner  shall  after  the 
passing  of  this  Act  have  or  exercise  any  such 
powers  by  virtue  of  such  commission  save  in 
such  Junior  County. 


AN  ACT 

Far  amending  the  Law  of  Auctions  of 

Estatee, 

[AsMDted  to  liarch  4, 1868  ] 

Whereas  there  is  a  conflict  between  the 
courts  of  Law  and  Equity  in  respect  to  the 
validity  of  sales  by  auction  where  a  puffer 
has  bid,  although  no  right  of  bidding  on  behalf 
of  the  seller  was  reserved,  and  it  is  expedient 
that  an  end  should  be  put  to  such  conflict ; 
and,  whereas,  as  sales  by  auction  are  now 
conducted,  many  of  such  sales  are  illegal  and 
could  not  be  enforced  against  an  unwilling 
purchaser,  and  it  is  expedient  for  the  safety  of 
both  seller  and  purchaser  that  such  sales 
should  be  so  conducted  as  to  be  binding  on 
both  parties.  Therefore,  Her  Majesty,  &c., 
enacts  as  follows : 

1.  In  construing  this  Act,  "  auctioneer," 
shall  mean  any  person  selling  by  public  auc- 
tion :  **  Land,"  shall  mean  any  interest  in  any 
messuages,  lands,  tenements,  or  hereditaments 
of  whatever  tenure. :  **  Puffer,"  shall  mean  a 
person  appointed  to  bid  on  the  part  of  the 
seller. 

2.  Unless  in  the  particulars  or  conditions 
of  sale  by  auction  of  any  land,  it  is  stated 
that  such  land  will  be  sold  subject  to  a  reserved 
price,  or  to  a  right  of  the  seller  to  bid,  the 
sale  shall  be  deemed  and  taken  to  be  without 
reserve. 

8.  Upon  any  sale  of  land  by  auction,  with- 
out reserve,  it  shall  not  be  lawful  for  the 
seller  or  for  a  puffer  to  bid  at  such  sale,  or  for 
the  auctioneer  to  take,  knowing;ly,  any  bid- 
ing from  the  seller  or  from  a  puffer. 


4.  Upon  any  sale  of  land  by  auction,  sub- 
ject to  a  right  for  the  seller  to  bid,  it  shall  be 
lawful  for  the  seller,  or  any  one  pufifer  to  bid 
at  such  auction,  in  such  manner  as  the  seller 
may  think  proper. 

6.  Nothing  in  this  Act  contained  shall  be 
taken  to  authorise  any  seller  to  become  the 
purchaser  at  the  sale. 

6.  This  Act  shall  not  apply  to  any  sale 
which  has  taken  place  before  its  passage. 

7.  This  Act  may  be  cited  for  all  purposes 
as  ''The  Auctions  of  EsUtes  Act  (1868)." 


SELECTIOKS. 


EXECUTION  OF  DEED. 

The  main  question  in  this  case  was  whether 
a  certain  deed  had  been  duly  executed.  A 
deed  is  an  instrument  sealed  and  xlelivere<i, 
and  it  was  contended,  in  Xenos  v.  Wiclham 
that  there  had  been  no  sufficient  delivery  o( 
the  deed.  The  plaintiffs,  who  were  ship- 
owners, instructed  an  insurance  broker  to 
effect  an  insurance  upon  one  of  their  vessels. 
The  broker  agreed  with  the  defendants,  who 
were  an  insurance  company  (now  sued  in 
the  name  of  their  chairman)  to  effect  a  policy 
of  insurance  in  accordance  with  the  instruct 
tions  he  had  received  from  the  plaintiffs.  The 
defendants  made  out  the  policy  and  signed  and 
sealed  it,  and  left  it  in  the  hands  of  one  of  their 
clerks  to  be  given  to  the  plaintiffs,  or  their 
broker  whenever  they  might  choose  to  call  for 
it  Afler  the  policy  was  so  made,  the  broker, 
without  any  authority  from  the  plaintiffs, 
told  the  defendants  that  the  insurance  wiis 
cancelled.  The  defendants  thereupon  return- 
ed the  premium  they  had  received  in  respect 
of  the  insurance,  and  treated  the  policy  as  can- 
celled* Subsequently  the  plaintiffs  vessel  was 
lost,  ar.d  the  plaintiffs  claimed  the  amount  in 
sured  under  the  policy.  The  defendants  refused 
to  pay — first,  on  the  ground  that  the  policy  had 
never  been  duly  delivered  as  a  deed,  inasmuch 
as  it  had  always  remained  in  their  possession. 
Secondly,  on  the  ground  that,  even  if  the  in- 
strument had  been  duly  executed  it  had  been 
cancelled  by  the  consent  and  at  the  request  of 
the  plaintiffs.  The  House  of  Lords  decided 
both  of  these  points  in  favour  of  the  plaintiffs. 
Five  of  the  judges  delivered  opinions  on  tbo 
case  in  answer  to  the  questions  of  the  House. 
M.  Smith  and  Willes,  JJ.,  thought  that  the 
defendants  were  not  liable  on  the  policy  while 
Pigott,  B.,  Mellor  and  Blackburn,  JJ.,  were 
of  opinion  that  the  defendants  were  liable. 
The  House  of  Lords  took  this  latter  view  of 
the  case.  The  effect  of  the  judgments  of  the 
Lord  Chancellor  and  of  Lord  Cranworth  is— 
that  no  technical  act  Ms  necessary  for  the  de- 
livery of  a  deed.  A  deed  may  take  effect 
although  it  is  never  delivered  to  the  person 
who  is  to  be  benefited  by  it,  or  to  any  person 
on  his  behalf  "  The  efiicacy  of  a  deed  depends 
upon  its  being  sealed  and  delivered  by  the 
maker,  not  on  his  ceasing  to  retain  possession 
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of  it"  The  deed  purported  to  be  signed, 
sealed,  and  delivered  by  the  directors  in  the 
ordinary  course  of  business,  and  if  that  did 
not  make  it  binding  upon  the  defendants,  it  is 
diflBcalt  to  see  what  would  have  that  effect. 
On  the  second  point,  viz.,  whether  the  broker 
had  any  implied  authority  to  cancel  the  deed, 
so  as  to  relieve  the  defendants  from  liability 
under  it,  the  House  also  decided  in  favour  of 
the  plaintiffs.  There  was  not  so  much  differ- 
of  opinion  on  this  question.  Four  out  of  the 
fire  judges  who  delivered  opinions  in  this  case 
thought  that  the  brokers  cancellation  of  the 
policy  without  express  authority  from  his 
principals  did  not  release  the  defendants :  in 
other  words  that  an  agent,  to  make  a  contract, 
has  no  implied  authority  to  rescind  it  after  it 
has  been  duly  made  by  him.  Willes,  J.,  took 
a  somewhat  different  view,  holding  that  the 
transaction  between  the  broker  and  the  defen- 
dants was  never  completed  and  that  the  can- 
cellation must  be  regarded  as  part  and  parcel 
of  that  transaction.  The  Lord  Chancellor  and 
Lord  Cranworth  followed  on  this  point  the 
opinion  expressed  by  the  majority  of  the 
judges. 

SPECIAL  CONSTABLES. 

The  Government  (of  England)  have  issued 
two  circulars  with  reference  to  the  employ- 
ment of  special  constables,  one  of  which  pur- 
ports to  give  instruction  to  special  constables 
as  to  the  discharge  of  their  duties,  the  other  to 
prescribe  the  plan  for  their  organization.  The 
first  circular  states  in  the  following  terms  the 
1^1  powers  and  duties  of  constables  for  sup- 
presi^ing  and  preventing  riots  and  disturbances 
of  the  peace: — 

"  Every  constable  is  called  upon  by  the  com- 
mon Uw  to  do  all  that  in  him  lies  for  the  suppres- 
sioQ  of  not,  and  each  has  authority  to  command 
all  other  subjects  of  the  Queen  to  assist  him  in 
that  andertaking. 

'*  Id  cases  of  breaches  of  the  peace,  as  riots, 
iffrajB,  asMults,  and  the  like,  committed  within 
the  Tiew  of  the  constable,  he  should  immediately 
intefere  (first  giving  notice  of  his  office,  if  it  be 
not  already  known),  separate  the  combatants,  and 
preveot  others  from  joining  in  the  affray.  If  the 
riot,  Ac,  be  of  a  serious  nature,  or  if  the  offenders 
do  not  immediately  desist,  he  should  take  them 
ioto  custody,  securing  also  the  principal  instiga- 
tors of  the  tumult,  and  duing  everything  in  his 
power  to  restore  quiet. 

'*  He  may  arrest  any  one  assaulting  or  opposing 
Md  in  the  execution  of  his  duty. 

"  When  a  breach  of  the  peace  is  likely  to  take 
place,  as  when  persons  are  openly  preparing  to 
%ht,  the  constable  should  take  the  parties  con- 
cerDed  into  custody. 

"  If  a  party  threaten  another  with  immediate 
Personal  violence,  or  offer  to  strike,  the  constable 
shf)Qld  interfere  and  prevent  a  breach  of  the 
pcacp.  If  one  draw  a  weapon  upon  another,  at- 
tempting; to  strike,  the  constable  should  uke  him 
iDto  enatody. 

"  It  is  provided  by  law  that  every  special  con- 
•ttble  ahall  have,  exercise,  and  enjoy,  not  only 
*ithin  the  parish  or  place  for  which  he  shall  have 
>^Q  Appointed,  but  also  throughout  the  entire 


county  for  which  the  magitjtrate  who  appointed 
him  is  justice  of  the  peace,  all  such  powers  au- 
thorities, and  advantages,  and  be  liable  to  all  such 
duties  and  responsibilities,  as  any  conatable  within 
,  his  constablewick  by  virtue  of  the  common  law, 
or  by  any  statute  or  statutes.'^'-^/ia/ora'  JaurtiaL 


SIMPLE  COKTRACTS  &  AFFAIRS 
OF  £V£RY  DAY  LIFE. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

PuBuo  HioBWAT— Right  or  Crown  to  orant 
— Liability  or  patbhtbis  and  thbir  obantkbs 
roR  nonbbpair. — Grantee?  of  the  Crown,  of 
public  highways,  are  indictable  at  the  suit  of  the 
public  for  default  in  repairing  such  highways, 
although  they  are  also  liable  to  the 'Crown  for 
the  breach  of  their  covenant  to  that  eff«*ot  con- 
t  iined  in  the  patent ;  and  this  liability  follows 
and  accompanies  the  transfer  of  the  property, 
so  as  to  make  the  purchaser  of  part  and  mort' 
gagee  of  the  residue  aUo  indictable  for  the  same 
cause,  although  it  has  been  expressly  agreed  be- 
tween grantor  and  grantee  that  the  former  shal] 
and  the  latter  shall  not  be  bound  to  repair. 

SembUf  that  an  agreement  by  the  Crown  that 
the  grantee  should  not  be  liable  to  repair,  could 
not,  with  the  grant  of  the  tolls,  have  relieved 
them  from  the  public  duty  of  necessary  repairs. 

The  patent,  in  this  case,  grsnted  a  certain 
public  toll-bridge,  with  a  planked  and  maeadnm- 
Ssed  toll-road,  together  with  all  toll-gates  on 
said  road  or  bridge,  **  and  now  vested  in  us,  and 
the  tolls  arising  from  said  bridge  and  road,  on 
certain  conditions  contained,  &o. :"  Held,  that 
the  patent  was  not  ultra  viretf  but  paseed  the 
soil  and  freehold  and  the  right  and  franc '-iee  of 
taking  tolls  thereon  and  in  renpeet  thereof,  and 
that  the  road  was  not  at  the  time  when,  &o.,  a 
Government  work,  to  be  repaired  by  Government, 
but  by  defendants. 

ffeld,  also,  that  to  maintain  the  indiotment 
against  defendants,  it  was  not  neoesary  that 
the  Government  Engineer  should  first  have  con- 
demned the  road  hy  certificate. -—JStf^ma  v.  MilU 
ital.,  17  U.  C.  C.  P.  tS64. 


Principal  and  AaB.<fT. — A.  bad  authority  to 
collect  rent,  and  to  contract  for  the  sale  of  pro- 
perty, and  to  receive  the  down  payments. 

Held,  that  such  aotbority  did  not  entitle  him 
to  receive  payments  on  a  mortgage  given  for  un- 
paid purchase  money. 

Where  such  an  agent  bad  at  one  time,  without 
authority,  received  some  payments  on  such  mort- 
gage, which  the  principal  did  not  publicly  repu- 
diate, and  another  mortgagor  who  did  not  appear 
to  have  had  notice  of  these  payments,  made  a 
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payment  to  the  agent,  od  bifl  mortgage,  fourteen 
months  aft«r  the  agent  had  ceased  toreeeiTe  any 
mortgage  money,  snoh  p<iyment  was  held  to  be 
oot  a  good  payment.  — Oreentpcod  t.  Th$  Com' 
mereial  Bank  of  Canada,  14  Chan.  Rep.  40. 


Appbal  —  Insuiahci — FiRi  POLIOT — Condi- 
tion  AS  TO  INOUMBaANOKS  —  VbNDOB'S   LlIN  — 

Falsi  Swbarino.  —  One  of  the  conditions  of  a 
policy  of  iDsuranoe  was  thst  cTery  incambrance 
affecting  the  property  at  the  time  of  assarance, 
must  be  mentioned  in  the  application,  otherwise 
the  policy  should  be  Totd.  The  property  in  ques- 
tion had  been  conveyed  to  the  plaintiif  and  his 
wife  by  one  S.  and  wife,  in  consideration,  as  ex- 
pressed in  the  deed,  of  a  then  subsisting  iodebt- 
eduess  by  S.  and  wife  to  plaintiff,  and  of  a  bond 
by  plaintiff  alone  to  support  S.  and  wife  during 
their  Utcs,  who  by  the  said  deed  rdeaud  to 
plaintiff  and  wife  all  their  claim*  upon  the  propertjf. 
In  his  application  for  assurance  plaintiff  stated 
the  property  to  be  unencumbered  : 

ffeld,  affirming  the  judgment  of  the  Court  of 
Common  Pleas,  16  C.  P.  493,  that  there  was  no 
Hen  for  purchase  money,  and^that  the  property 
was  not  encombered. 

Another  condition  of  the  policy  was  that  any 
fraud  or  attempt  at  fraud,  or  false  swearing,  on 
the  part  of  the  a^^sured,  should  cause  a  forfeiture 
of  all  claims  under  the  policy.  After  the  loss  by 
fire  plaintiff  made  a  statement  under  oath,  that 
he  was  absolute  owner  of  the  property  at  the 
time  or  the  fire,  whereas,  under  the  copyeyanee 
to  him  aod  his  wife,  he  was  only  Jointly  inte- 
rested with  her  therein : 

ffeld,  reversing  the  above  judgment,  J.Wilson, 
J.,  distentienfe,  that  be  was  not  guilty  of  false 
swearing  within  the  meaning  of  the  condition ; 
for  that  the  word  **fHhe,"  as  used  there,  meant 
wilfully  and  fraudulently  false  (of  which  defen- 
dants had  themselves  at  the  trial  acquitted  plain- 
tiff), whereas  it  was  merely  an  incorrect  descrip- 
tion of  his  title  with  which  he  could  be  charged. 

Remarks  upon  the  equitable  doctrine  of  the 

▼endor*s   lien   for  unpaid   purchase    money.  — 

Mason,   appellant,   ▼.    The  AgrituUural  Mutual 

Aesuranee  Aeaoeiation  of  Canada,   retpondente, 

17  U.  C.  C.  P.  19. 


Mastbr  and  Sbevant. — Where  a  person  em- 
ployed for  a  certain  term  at  a  fixed  salary  payable 
monthly  is  wrongfully  discharged  before  the  end 
of  the  term,  he  may  sue  for  each  month's  salary 
as  it  becomes  due ;  and  the  first  jndg:m6nt  will 
not  be  a  bar  to  another  action  for  salary  subae- 
quently  coming  due.— fiufi^f^^ton  t.  Og^defuhtrgh 
and  Lake  Champlain  Railroad  Company,  7  Am. 
Law  Reg.  168. 


ERROR  AND  APPEAL. 


(JUparl$i  hjf  Alex.  GaAifv,  Raa , 

totheCmtrL) 


BarrUierHet-Lam,  Brpaier 


HaasoLD  v.  Thb  Cobpoeation  or  thb  Couitt 
or  SiiccoB,  and  thb  Cobpokation  of  tbi 
County  or  Ontario,  (a) 


Appeatr-Bridge  Mfimg  hdlwmn  two 


UtMittk 


The  ooantlM  of  glmena  and  Ontario  an  ooaoaetod  bj  a 
draw-bridge  b«tw(M>n  tha  two  eoootiaa,  oxar  a  water  dtaa- 
nel  oal  ed  ibe  Narruw*,  on  Laka  Siniciie. 

By  svo  327  of  C.  8.  (J.  C  cap.  64.  w)i«r«  a  hridgi^  Ilea  vVt^r 
or  partly  between  two  eouotii«,  t|i«i  Ouaucil  •  nf  »ucb  lau- 
ntHpaliUtw  ahall  have  Joint  jariHiictlun  urar  it 

Tba  brid|{a  In  qaaatkm  hara  haviof  Immii  left^'pen,  thaplaxB' 
tiff,  wbo  waa  pa«alnK  along  tlM  highway,  lell  infef  tba 
Nan  ows.  and  waa  lijnivd. 

EBddL,  aflrmlng  tha  Judicment  of  tha  Ooart  of  Oommon 
Picas,  16  a  P  43,  VanlLoaKhnat,  O,  ctwewttenle.  tb%t  th« 
dafendanta  wan  liabla  lo  plaintiff  In  a  drll  action  (or  Um 
damasv  aoBtaintNl  by  him:  that  tha  word  *'betwei«'' 
moat  Da  eonttniad  In  Iti  p*ipnlar  arnaa:  and  that  wb««  a 
bridae  i*  aonatrnctad  orar  navlgabla  watar^  and  e  niwda 
two  oppoalf  a  ah  rea  lying  In  dlAfrent  ronntlf  a,  aocb  bridgv 
la  between  each  two  oountlaa,  and  they  am  jointly  nUMmtt- 
able  Ibr  Ita  raaintananoa.  aven  though  tha  oooati<«.  at  rea* 
paetlvaly  oontainiug  tha  townahipa  batwaaa  tha  ahores  of 
which  tha  curraat  llowa,  raa^  to  the  middle  of  tha  water, 
and  are  divided  only  by  tha  inrldilai  nntraoeabla  line 

This  was  an  appeal  from  tha  Judgment  of  the 
Court  of  Common  Pleaa,  reported  in  16  C.  P  48, 
where  the  facta  of  the  eaae  are  fully  atated. 

M.  C.  Cameron,  Q  C,  and  Ckrietopher  Robimon^ 
Q  C  ,  for  the  appeal,  in  addition  to  the  authori- 
ties olted  below,  referred  to  Deveril  ▼.  O-  T  R  Co,, 
26  U  C  Q  B517;  We^b  ▼.  Port  Bruce  Harbor 
Co.,  IQU  C.  Q  B  615,  623;/oyT.  irc£^MA<(fli. 
I  U.  C.  C.  P.  18.  28. 

R.  A.  Barrieon,  contra,  cited  Reg.  ▼.  Inhabi' 
tantMof  Brighleide  Bterlow,  18  Q  B.  993;  Erie 
CUy  ▼.  Schynngle,  10  Harr  884;  City  of  Dayton 
?.  Peaee,  4  Ohio,  80 ;  Con.  Stat.  C.  cap  28.  n, 
74,  75;  Con.  Stat.  U.  C.  cap.  45,  sec.  881,  sub- 
sec.  2. 

Dbapbb,  C.  J.  (January  2nd.  1868  )— Without 
hesitating  for  an  instant  that  tbe  rrspondent.  the 
plaintiff  below,  haa  a  good  right  to  recoyer  dim- 
ages  far  the  very  serious  injury  he  hns  eui^tHined. 
I  hare  experienced  much  difficulty  in  adnpting  a 
conclusion  on  tbe  question,  from  whom  he  ttlu>uld 
80  recorer. 

As  I  understand  it,  this  bri«ige  was  a  pablie 
bridge,  comi  ig  within  the  8l6jLh  section  of  tbe 
Municipal  Act ;  and  as  no  question  on  the  poiot 
baa  been  raised,  I  assume  there  wad  a  proclama- 
tion declaring  it  to  be  no  longer  under  thd  con- 
trol of  the  Provincial  authorities.  In  which  case 
it  should  thenceforth  be  controlled  and  kept  in 
repair  by  the  Council  of  **  the  municipality." 

What  municipality  T  is  the  question.  There  \i 
a  reference  to  a  by-law  or  by-laws  on  this  sub- 
ject, and  a  by-law  of  the  Council  of  the  County 
of  Ontario  was  admitted,  but  it  forms  no  part  of 
this  appeal-book ;  and  therefore  whether  it  pur- 
ports to  be  passed  under  the  839th  section  of  il<e 
statute,  or  whether  it  is  founded  on  the  assump- 

(a)  Araned  36th  Jannar?,  1897,  befbre  Draper.  G.  J..  Tan- 
Koatrhool,  0..  lUcfaanla,  0.  J.,  Hagarty,  A.  WUaon,  J.  WiUon, 
JJ.,]fowat,T.O. 
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tioo  that  thia  bridfre  eomes  within  th«  defioitton 
eoDUined  in  the  827th  Motion,  does  not  appetr. 
It  18  upon  this  qaestion  onlj  that  I  feel  anj 
doubt  of  the  correctness  of  the  jodgment  ap- 
pealed from.  Is  this  bridge  one  that  lies  whoUj 
or  purtljr  between  these  two  oonnties  ?  Does  the 
word  **  between"  mean  that  the  road  or  bridge 
Mparates  the  two  counties,  so  that  a  traveller 
might  go  along,  it  being  neither  in  one  eonntj  or 
the  other,  bnt  between  both,  or  might  pass 
leross  it  from  the  limits  of  one  county  or  er  the 
limits  of  another  T  8nch  was  the  interpretation 
girra  to  the  12ih  Vic  cap.  81,  sec.  89,  in  Wood 
T.  The  Cemnty  of  Wentmwrtk  and  The  City  of  Ham- 
ilUm,  6  n.  C.  C.  P.  101,  an  enactment  Tory  oloselj 
Ktfmbling  that  now  nnder  consideration.  To 
illoBtrate  the  difference,  take  an  ordinary  town- 
•hip  bsTiDg  roads  between  every  concession,  and 
■tde  roads  mnoing  between  lots-— say  at  every 
fourth  and  fifth  lot  It  conld  not  be  aconrately 
said  that  the  concession  roads  ran  between  lots, 
or  that  the  side  roads  ran  between  the  coDces- 
sioDB.  Or  take  Tonge-street,  which,  moning 
north  and  soath,  diyides  or  passes  between  se?e- 
lal  towDshipe  in  its  extent.  It  conld  not  be  said 
that  the  roads  crossing  this  from  east  to  west, 
aod  cootboing  onward  throngh  townships  diTided 
by  Toiige- street,  were  roads  between  snob  town- 
ships. Or  suppose  two  towosbips.  the  east  side 
of  one  separated  from  the  west  side  of  the  other 
bj  nothiog  more  than  a  survey  or 's  line,  but  with 
a  road  running  east  and  west  through  both; 
eoold  that  ro»d  be  called  a  road  between  the 
tovBsbtps,  which  only  cootinoed  across  the  lioe 
marked  by  the  surveyor  as  the  limit  of  each  f 

In  the  present  case,  if  the  Narrows  are  not 
part  of  either  county,  but  are  a  water  channel 
leparating  them,  then  a  bridge  across  the  Nar- 
rows ia  undeniably  between  the  two  counties ; 
bat  if  each  county,  or  the  townships  (Orillia  and 
Mara)  of  the  couoties  where  the  Narrows  are, 
reach  ad  m*dium  fiium  aquoB,  is  it  a  substantial 
distioction  that  the  thread  that  divides  them  is 
sn  imaginary  line  in  water,  instead  of  a  survey- 
or's Uds  ob  land,  in  either  case  length  without 
bieadih?  It  was  my  first  impression,  that  on 
this  Tiew  of  the  qaestion  the  Judgment  could  not 
be  supported.  It  does  not  appear  by  the  case 
thflt  the  township  of  Mara,  in  the  county  of 
Ontario,  and  the  toiroHhip  of  Adjala,  in  the 
county  of  Simcoe,  are  conterminous.  Looking 
at  xhif  maps  and  at  the  formation  of  the  shoree 
of  Ukea  Simcoe  and  Conobicbing,  I  feel  little 
doQbt  that  the  actual  surveys  of  those  townships 
cxt»n<leH  only  to  the  water's  edge  Indeed,  lake 
Coacbicbing  seems  only  to  be  the  lower  part  of 
lake  Simcoe,  gradually  widening  from  the  Nar- 
rowft  aod  contracting  again  into  the  river  Severn. 
The  rle«-oriptioo  of  the  coonty  of  Simcoe  con- 
tained io  the  Territorial  Division  Act,  Con.  Stat. 
U.C.  cap  3,  declaring  the  islands  in  lake  Simcoe 
Ijing  r  holly  or  for  the  most  part  opposite  to  the 
eoQDtj  of  Simcoe  to  be  part  of  that  county, 
woQid.  if  considered  by  itself,  exclude  the  idea 
that  any  of  the  townships  of  which  the  county 
eonsiiits  extend  into  those  waters ;  and  the  de- 
MriptioD  of  the  county  of  Ontario,  in  the  same 
statute,  contains  nothing  from  which  it  can  be 
infenvd  thit  Its  boundaries  extend  beyond  the 
www's  edge.  Looking,  no  further,  and  bearing 
in  mind  tbnt  the  Narrows  are  a  navigable  channel 
•cross  which  it  has  been  found  necessary  to  erect 


a  draw-bridge,  in  order  to  afford  passage  to  steam-* 
boats  and  other  vessels,  there  would  seem  every 
reason  to  hold  that  this  bridge,  or  part  thereof, 
was,  strictly  speaking,  between  the  two  counties. 

But  there  are  other  sections  in  the  Territorial 
Act  which  must  not  be  overlooked. 

I  apprehend  that  when  the  statute  was  passed 
lake  Simcoe  was  held  to  extend  to  the  river 
Severn,  and  that  that  part  which  is  popularly 
caHed  lake  Conchicbing  was  not,  nor,  that  I  am 
aware  of,  has  been  recognised  as  a  distinct  body 
of  water  by  any  enactment.  Then,  in  order  t6 
understand  section  8,  we  must  first  read  section 
6,  which  declares  that  the  **  limits  of  all  town- 
ships lying"  on  certain  rivers  and  lakes  which 
are  named  and  are  all  waters  separating  the  Pro- 
vince from  the  United  States,  **  shall  extend  to 
the  boundary  of  the  Province  In  such  lake  or 
river,  In  prolongation  of  the  outlines  of  each 
township  respectively,  and,  anlees  herein  other- 
wise provided,  such  townships  shall  also  Include 
all  the  islands,  the  whole  or  the  greater  part  of 
which  are  comprised  within  the  outlines  so  pro- 
longed." Then,  by  section  8,  "the  limits  of 
townships  on  "  certain  waters,  among  which  are 
lake  Simcoe  and  the  river  Severn,  *<and  any 
other  rivers,  lakee  or  bays  not  hereinbefore  men- 
tioned, shall  in  like  manner  extend  to  the  middle 
of  the  said  lakes  and  bays,  and  to  the  middle  of 
the  main  channels  of  the  said  rivers  respectively, 
and,  unless  herein  otherwise  provided,  shall  also 
Include  all  the  Islands,  the  whole' or  greater  part 
of  which  are  comprised  within  the  outlines  so 
prolonged." 

It  appears  to  me  that  t>y  making  all  the  islands 
In  lake  Simcoe,  which  are  wholly  or  for  the  most 
part  opposite  to  the  coonty  of  Simcoe.  part  of 
that  county,  without  regard  to  which  side  the 
middle  line  of  the  lake  those  islands  lie,  is  to 
make  a  different  provision  with  regard  to  them 
from  that  which  would  obtain  under  the  general 
terms  of  the  eighth  section ;  and  as  the  first  sec- 
tion of  the  statute  especially  declares  that  the 
several  counties  shall  consist  not  only  of  tbe 
townships  enumerated,  but  that  certain  of  such 
counties  shall  also  include  other  lands  as  there- 
inafter mentioned,  that  the  enactment  placing 
these  islands  in  the  cuunty  of  Simcoe.  excludes, 
as  to  tbe  islands  in  lake  Simcoe,  any  operation 
of  tbe  eighth  section,  and  possibly  might  be  held 
to  prevent  the  extension  of  tbe  side-lines  of  the 
townships  as  mentioned  in  that  section. 

But  on  the  whole,  while  freely  admitting  the 
diffioalties  of  reconciling  all  parts  of  tbe  act,  and 
of  meeting  every  objection  which  a  literal  adhe- 
rence to  the  language  used  might  give  rise  to,  I 
thii  k  that,  loking  at  the  question  before  us,  we 
may  properly  give  to  tbe  word  **  between"  tbe 
popular  raiber  than  the  more  limited,  though 
posnibly  nfore  rigidly  correct  sense ;  and  that  w# 
should  bold  that  when  a  bridge  is  constructed 
over  navigable  waters,  and  eonnects  two  opposite 
shores  lying  in  different  counties,  we  should  bold 
such  a  bridge  to  be  between  such  two  counties, 
and  that  they  are  iointly  answerable  for  Its 
maintenance,  even  tboagb  the  counties,  as  res- 
pectively containing  the  towDships  between  the 
shores  of  which  the  current  flows,  reach  to  the 
middle  of  the  water  and  are  divided  only  by  tbe 
invisible,  untraceable  line  called  medium  filum 
agues. 
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I  think  the  appeal  should  be  dismissed  with 
costs  (a). 

VANKouQRHaT,  C  — I  think  the  Coart  of  Com- 
mon Pleas  rightly  held  that  a  county  is  liable  for 
damages  sustained  in  conseqaenoe  of  the  non- 
repair or  insufficient  oonHtTuction  by  it  of  a  road 
or  bridge  orer  which  it  eseroii<es  control.  It  is 
true  that  the  county  is  not,  by  the  Municipal 
Act,  in  express  terms  made  liable  for  such  de- 
fault; but  I  take  it  that  a  corporation  charged 
with  or  assuming  the  custody  of  a  road  or  bridge* 
nnd  hiiving  funds,  or  the  means  of  obtaining 
funds  by  exacting  tolls  or  levying  a  rate  upon 
the  members  of  the  corporation  with  which  to 
make  repairs,  is  at  common  law  bound  to  keep 
such  road  or  bridge  in  an  efficient  state  The 
difficulty  that  existed  in  the  case  of  Etutell  t. 
Men  of  Devon  (2  T.  R.  667)  does  not  present 
itself  here;  for  the. inhabitants  of  a  county  in 
this  Province  are  an  incorporated  b'idy  or  muni- 
cipality, and  as  such  possess  corporate  property 
and  rights,  and  are  subject  to  many  duties,  and 
can  sue  and  be  sued.  The  same  obstacle  that 
existed  to  suing  the  inhabitants,  as  such,  of  a 
county  or*  parish,  stood  in  the  way  of  a  suit 
against  the  jusitioes  in  Quarter  Sessions  (^luppos- 
ing  them  to  be  otherwise  liable),  for  they  were 
not  inoorporatfd,  and  were  a  shifting  body  of 
individuals  merely.  Though  section  341  of  the 
Consolidated  Municipal  Act  transfers  all  the 
powers,  duties  and  liabilities  of  the  magistrates 
in  Quarter  Sessions  in  regard  to  roads.  &c ,  to 
the  municipal  corporation  of  the  county,  it  does 
not  limit  the  powers  or  liabilities  of  the  corpora- 
tion to  those  conferred  or  imposed  upon  the 
Quarter  Sessions.  One  reason  probably,  why 
the  corporations  of  townships,  cities,  towns  and 
Tillages,  were  in  express  words  made  liable  to 
individuals  in  a  civil  suit  for  damages,  was  that, 
with  rare  exceptions,  all  roads  lying  within  thosis 
several  municipalities  are  under  their  respective 
control  and  charge  The  mere  fact  of  a  road 
passing  through  and  from  one  township  to  and 
into  and  through  another  adjoining  township 
or  other  raunicipasity,  without  interruption  or 
chango  of  line  or  character,  does  not  make  it  a 
county  road  Each  township  and  other  munici- 
pality controls  the  portion  of  such  continuous 
road  lying  within  its  borders,  and  is  responsible 
for  it,  unless  the  road  be  on  other  grounds  a 
county  road.  The  statute  does  not  remove  the 
common  law  liability,  though  it  does  not  state  or 
eoHCt  it. 

I  am  of  opinion,  however,  that  this  action  must 
fail,  because  the  bridge  in  question  is  not  a 
bnd;;e  lying  wholly  or  partly  between  a  county 
and  an  adjoining  county ;  not,  in  fact,  a  bridge 
lying  between  these  two  counties,  within  the 
meaning  of  sec.  827  of  the  Municipal  Act  These 
two  counties  embrace  certain  townships  which 
touch  and  adjoin  one  another,  separated  only  by 
a  geographical  line,  unsubstantial  and  invisible. 
They  are  not  divided  by  any  bridge,  and  strictly 
speaking  nothing  does  or  can  lie  between  them. 
When  y.iu  speak  of  something  lying  between  twd' 
other  places  or  things,  you  mean,  in  the  accn* 

ia)  NoTB. — At  common  Uw,  ff  a  bH4ire  he  within  a  fmn* 
M,  thorn  iif  th«  r-ft«irhkM  are  to  nrpalr  U.  If  th<*  bridge 
b%  part  within  ttrn  franchtw  and  part  wlihlu  the  giliable.  lo 
mach  an  In  wlihin  tha  fraacbliM  ihall  he  repaired  hj  thnee 
of  The  frenchli**.  and  eo  much  an  !••  within  the  glldable  bf 
thoM  of  the  Kl*dabte ;  and  to  it  is  if  it  be  ^  two  eotaUkit 
mutatis  mutaodis. 


rate  use  of  language,  something  lying  between 
the  boundaries  or  limits  of  the  other  two  places 
or  things;  something  dividing  them,  or  within 
the  borders  of  that  which  does  divide  them  Yoa 
don't  in  such  a  case  employ  tbe  word  ••betweeo" 
as  meaning  something  common  to  two  parties  or 
places,  as  when  you  speak  in  the  ci*mmon  ordi- 
nary terms  of  a  well  or  a  stable  as  in  use  be- 
tween two  parties,  or  common  to  l>otb,  aad 
which,  consistently  with  the  meaning  of  tbe 
words  thus  employed,  may  be  wholly  on  the  pre- 
mises of  one  of  the  parties  If  you  were  a«kfd, 
•»  Does  anything  in  the  shape  of  a  road  bfulge 
or  river,  lie  between  two  countries  ?''  you  would 
not  say,  •♦  Tes,  there  is  a  road  or  a  river  which 
passes  through  the  one  county  into  the  otti«r.'* 
The  Legislature  have  made  no  distinction  be- 
tween roads  and  bridges  in  this.  nor.  icdeei.  so 
fir  as  I  have  seen,  in  any  other  section  of  the 
Act;  and  perhaps  the  case  of  this  bridge  is  a 
single  and  exceptional  one,  not  within  the  thoa^ht 
or  view  of  the  Legislature  at  the  time,  ami  is 
therefore  a  eaeut  omieeut. ,  That  we  cannot  h-*]p: 
our  duty  is  to  int«»rpret  the  language  of  the 
Legislature  as  we  find  it,  and  not,  contrary  to  iisi 
meaning,  to  employ  it  to  cover  a  casa  which  the 
Legislature  has  not  provided  for,  or  has  over- 
locked.  In  this  country  are  many  roads  contin- 
uous and  unbroken,  which,  as  one  line  of  ro>i>l. 
traverse  two  or  more  counties,  running  from  ooa 
into  the  other,  without  any  visible  boundary  or 
mark  lo  fix  the  limits  of  the  road  or  portion  <»f 
road  within  any  one  of  such  counties  Take  the 
road  known  in  former  times  as  *•  Dund»is  Street," 
which  commencing,  I  believe,  a*  fir  we-«t  as 
London,  was  continued  and  travellt*'!  over  to  th^ 
eastern  boundary  of  Upper  Can;nU  This  road 
passes  of  course  through  mtny  counties.  Would 
it  be  pretended  that  the  different  couoti(*s  tbroagh 
which  this  road  ran,  were  to  unite  and  exercise 
joint  jurisdiction  over  it?  If  not  in  the  case  of 
such  a  road,  neither,  I  thin<c,  in  the  cise  of  a 
bridge,  situate  as  this  is,  which  does  not  lie  be- 
tween two  counties,  but  lies  partly  in  one  and 
partly  in  another,  in  unbroken  length,  a.4  in  tbe 
esse  of  a  road  running  from  one  county  into 
another.  Each  municipality,  as  the  law  stau'ls, 
can  alone,  in  mv  judgment,  be  made  responsible 
for  the  maintenance  and  repair  of  ho  much  of 
such  a  bridge  as  lies  within  its  borders,  a»  in  the 
case  of  a  road  similarly  placed,  unless  the  nmii 
or  bridge  is  assumed  by  the  county ;  and  if  this 
in  the  case  of  a  bridge  be  inconvenient,  the 
Legislature  must  do,  as  they  have  not  done, 
make  the  distinction  and  provide  the  rt*medv; 
for,  as  I  have  already  said,  roads  and  bridges 
are  placed  by  them  on  the  same  footing,  and  this 
action  is  made  to  rest  uponasupp'»8ed  statutory 
liability,  and  not  upon  any  liability  at  common 
law 

The  Legislature  have,  I  think,  however,  made 
their  own  meaning  plain  by  the  language  tbey 
have  employed  in  several  sections  of  the  statute. 

In  the  827th  section  this  joint  jurindiction  is 
given  over  a  road  or  bridge  lying  between  two 
municipalities,  ** although  such  road  or  hriige 
may  so  deviate  as  to  be  wholly  or  iu  part  w>thia 
one  county  "  The  LegisLiture,  here.  1  thmk. 
shew  clearly,  that  what  is  meant  is  a  rof»<I  or 
bridge  ruining  along  or  between  the  ho»"«lefs  of 
two  counties.  The  language  quoted,  if  luit  rn- 
tircly  out  of  place',  would  be  unncccs ir;'  aa^ 
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ntelesfl  in  refsreDoe  to  a  road  running  through 
or  frr-m  one  county  into  nnuther ;  for  It  mn»l  •• 
a  matter  of  course,  be  partly  in  one  countj  and 
partly  in  the  other.  It  could  not  doTinte  so  as 
to  he  partly  or  wholly  in  tome  plaeu  in  the  one 
coQDty.  It  must  necessarily  be  in  both  coun- 
ties, otherwise  it  would  be  a  road  having  its 
limits  entirely  within  the  one  ooanty.  When  yon 
ire  dealing  with  a  continuous  road  passing 
through  two  counties,  you  would  not  f*peak  of  it 
IB  a  road  '*  deviating  Bt>  a»  in  some  plaoes  to  be 
vholly  or  in  part  within  one  of  the  counties.*' 
Section  Sd9  gives  the  County  Council  eielusive 
JQrl<«diction  over  ev^ry  road  or  bridge  dividing 
different  towntihips,  **  although  such  road  or 
bridge  may  so  deviate  as  in  some  plaoes  to  lie 
entirely  or  in  part  within  one  township." 

Section  341,  which  transfers  to  the  Municipal 
Council  the  powers  of  the  Magistrates  in  Quarter 
SciisioDs,  provides  that  in  case  **  any  such  rosd 
or  bridge  lies  in  two  or  more  counties.  It  shall 
belong  to  the  Council  of  f>uch  counties ;"  that  is, 
at  I  oDflerstand  it,  each  county  shall  own  so 
moeh  of  the  road  as  lies  within  its  boundaries; 
for  DO  joint  juriedicc ion  is  given  anywhere  except 
Qoder  tbe  327th  section,  and  I  have  already,  I 
think,  shown  that  that  does  not  apply  to  a  road 
raoQiDg  through  several  counties.  Now,  in  this 
341  at  section  tb«  Legislature  makes  the  distinc- 
tion, 18  to  roads  which  lie  partly  in  one  county 
and  partly  in  another,  and  roads  which  lie  be- 
tween two  counties.  If  they  had  meant,  under 
the  327th  section,  to  include  roads  which  run 
frnm  one  county  into  another,  they  wonld  have 
eojioyed  the  word  **  between"  in  the  84Ut  sec- 
tion, instead  of  using  the  words  •*  lying  in"  two 
cimnties. 

Apr^iii,  in  sub-section  3  of  section  842  the  lan- 
j!u%;i»  is,  •* roads  or  bridges  running  or  being 
viibiii  one  or  more  tuwusbips,  ort>etweon  two  or 
more  towotbips  of  the  county,  or  between  the 
tmuxy  and  any  a«ljoining  county  or  city,  Ac." 
Th's  ahfcw«  that  Che  Legislature  was  alive  to  the 
dtstiiiciiun  and  difference  in  roadtf  lying  in  one 
»r  inore  townships,  and  roads  lying  between 
tliem.  I  suppose  no  one  would  think  of  apply- 
iog  this  iteccion  to  Tonge  street,  for  instance, 
vhich  runs  from  and  out  of  the  City  of  Toronto, 
into  the  County  of  York,  so  as  to  treat  this  street 
as  a  roa«}  I^iug  between  the  city  and  county,  and 
thus  giving  the  county  jurisdiction  over  it,  even 
in  the  city ;  which  must  be  the  inevitable  result, 
if,  niider  the  word  **  between,"  is  to  be  classed 
a  road  pissing  through  two  adjoining  municipa- 
Htiea.  8o,  again,  ie  section  348,  any  township 
may  aid  any  adjoining  county  '*in  making,  &o. 
Ac,  any  road  or  bridge  lying  between  the  town- 
fhip  and  uiy  other  mnnioipaUly."  Does  this 
Bcan  iroad  paning  through  and  fk^m  one  town- 
ibip  into  and  through  another  T  Doee  it  mean 
(hat  the  township,  besides  maintaining  the  road 
vithin  its  own  limits,  shall  or  may  ^so  aid  in 
Biaintiining  it  where  it  has  pissed  beyond 
those  limits  and  is  within  another  municipality  t 
Sorely  not  For  these  reasons,  I  think  that  the 
two  monieipalitiee,  the  defendants  here,  did  not 
Mqoire  under  the  Statute  any  Joint  authority 
ever  the  bridge  in  question,  and,  therefore,  could 
Bot  be  msde  jointly  liable  for  any  defect  in  it. 

if  I  were  prepared  to  agree  in  the  premises  of 
the  learned  Chief  Justice,  as  to  the  limits  of  the 
(•antics,  1  would  come  to  the  same  conclusion 


as  he  has;  but  it  seems  to  me  that  the. counties 
must  be  co-eztensive  with  the  limits  of  the  town- 
ships composing  I  hem  respectively,  and  these  by 
the  Territoria  Act  meet  in  the  middle  of  *'  The 
Narrows."  I  think  each  oounty  mutt  keep  in 
repair  the  portion  of  the  bridge  iyiog  within  it. 

This  defence  does  not  appear  to  have  been 
urged  in  the  Court  below,  nor  to  have  been  made 
a  ground  of  nonsuit,  nor  the  subject  of  a  motion 
against  the  verdict  for  the  plaiotiif,  nor  is  it 
made  a  distinct  ground  of  appeal  here;  but  it 
has  been  urged  here,  in  argum«:»nt.  without  ob- 
jection, and  I  suppose  under  the  first  reason  for 
appesl,  and  if  available,  is,  I  apprehend,  too 
patent  to  be  overlooked. 

RiCBAEDS,  C.  J.,   nAQARTT,  A.W1UOV,  J  WlL- 

8011,  J.  J.,  and  MowAT,  V.  C.,  concurred  with 
DEAPan,  C.  J. 

Per  Curiam. — Appeal  diemitttd^  with  coeiv 


COMMON  LAW  CHAMBERS. 


(AgMviad  fty  Hamr  O'Banif .  Km|  ,  Airriaea>^al-Xaw, 
Mtpmier  in  Prabtiee  Oomrt  and  Chamben, 


Ix  Bi  MiEox  Y.  MoCabi. 

DMukm  OmrU   JwrimHeUon^—Redmetton  </  tiatm  fty  fKiy* 
mmt  or  ad-^^^I^itMbMen    gajr  iff  pnmedtngi. 

Btidt  1.  That  a  balance  of  an  aoconnt  which  originallT  ex- 
ceeded $900,  bnt  had  been  reduced  by  pai^mmi  (not  set- 
off) to  under  |100,  was  within  the  Jurisdiction  of  a  Divi- 
sion Court. 

2.  Affldavits,  to  be  used  on  an  application  fora  prohibition, 
ahould  be  entitled  in  the  court  to  which  application  Is  to 
be  nuuie,  bnt  should  not  be  entitled  in  any  cause. 

8.  There  is  no  authority  in  this  country  for  a  Judge  fo  stay 
proceedings  in  court  below  pending  prohibition. 

[Chambers,  Dec  14, 1667.] 

A  summons  was  granted  in  this  matter  by  Mr. 
Justice  Morrison,  on  the  29th  November  last, 
calling  upon  Miroo,  the  plaintiff  in  a  suit  in  the 
Ninth  Division  Court  of  the  County  of  Hastings, 
against  MoCabe,  defendant,  and  upon  the  judge 
of  the  said  court,  to  show  cause  why  a  writ  of 
prohibition  should  not  issue  to  the  said  judge  to 
prohibit  him  from  further  proceeding  in  the  i»aid 
Division  Court  on  the  said  plaint,  and  from  en- 
forcing the  judgment  therein,  on  the  ground  that 
the  said  court  and  judge  had  no  Jurisdiction  of 
the  said  plaint;  and  that  the  plaintiff's  claim  Is 
not  within  the  Jurisdiction  of  the  Division  Court, 
and  so  appears  from  the  particulars  thereof, 
being  for  a  balance  due  upon  an  unsettled  ac- 
count exceeding  the  sum  of  $200 ;  and  why  the 
said  Mlron  fhonld  not  pay  the  costs  of  the  appli- 
cation; and  in  the  meantime  that  all  further 
proceedings  in  the  satd  court  be  stayed. 

It  appeared  that  the  summons  In  the  oonrt 
below  was  issued  on  the  28rd  October  last,  stat- 
ing the  plaintiff's  claim  at  $67  47}. 

The  particulars  of  claim  attached  to  the  sum- 
mons elaimed  a  balance  of  account,  as  follows : 

Terence  MeCabe,  Esq., 
1&67.  To  Joseph  Miron,  the  younger,  Dr. 

May.  To  6  months  28^  days  service,  at 

the  rate  of  $84  per  month..... $284  65 
Cash  paid  men - 2  00 

$286  55 


Bala  net  duf 


•••  •••  •••  •••  ••• 


»«7  47i 
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The  affidavit  filed  hj  tlie  defendant  ttated  that 
this  was  a  balance  claimed  on  an  unsettled  4o- 
eonnt,  as  appeared  by  the  partiealars  of  claim ; 
that  wben  the  case  came  on  for  trial,  on  the  4th 
NoTembcr,  he  appeared  in  person  to  defend  the 
same,  and  objected  that  the  eonrt  had  not  Jnris- 
diction  in  the  matter,  as  the  nnsettled  aoooiint 
exceeded  in  amount  two  hundred  dotlars ;  that 
the  judge  oTermled  the  otjectiott,  heard  the 
cause,  ^nd  gate  judgment  in  fsTor  of  the  plain- 
tiff for  $9  97o.  and  costs;  that  the  plaintiff's 
application  for  a  new  trial  is  still  pending ;  that 
no  execution  has  issued  on  the  judgment,  and 
the  defendant  has  not  paid  the  amount  of  the 
judgment ;  that  he  does  not  owe  the  plaintiff  any- 
thing ;  and  that  the  sum  of  $169  07^.  credited 
by  the  plaintiff  on  his  claim,  is  part  of  a  set-off 
which  the  defendant  has  against  the  plaintiff's 
claim ;  and  that  no  agreement  or  settiement  had 
taken  place  between  them  in  reference  to  the 
said  claim  or  set-off,  or  any  part  thereof. 

The  plaintiff,  in  his  affidaTit,  stated  that  the 
defendant  paid  him  on  account  of  his  wages,  and 
in  liquidation  of  the  account,  at  different  times, 
in  a(l,  the  sum  of  $166  16o.  In  cash :  that  the 
sum  of  $42  was  paid  by  the  defendant  to  one 
Gordon,  on  the  plaintiff's  written  order,  as  he 
believes ;  that  the  extent  of  contra  account  tyf 
the  defendant  'against  the  plaintiff  was,  as  he 
believes,  no  more  than  $18  92c. :  that  his  elum 
was  for  a  balance  of  wages  for  the  sura  of  $67 
47}c.,  and  it  would  only  have  been  for  $26  47}c. 
if  be  had  known  of  Uie  order  in  favor  of  Gordon, 
for  $42  had  been  paid :  that  the  defendant,  at  the 
trial,  fully  entered  into  his  defence;  and  that  tiie 
sum  awarded  to  the  pldntlff  by  the  judge  Is 
justly  due  to  him. 

It  was  sworn  on  behalf  of  the  plaintiff  that  an 
execution  had  been  issued  on  the  judgment,  on 
which  the  deponent  believed  certain  cattle  of  the 
defendant's  had  been  seised. 

Spencer  showed  cause. — SiddaU  ▼.  Gibeon,  17 
U.  G.  Q  B.  98.  shews  that  it  was  an  irregularity  to 
entitle  the  affidavits  used  on  this  application  in 
any  court  as  these  affidavits  were  entitled*.  On 
the  merits  he  referred  to  McMurtry  v.  Munro^  14 
U.  G.  Q  n.  166 ;  WaUhridge  v.  Brown^  18  U.  C. 
Q.  B.  168 ;   Ttirner  v.  Berry^  6  Exch.  858. 

Oehr  supported  the  application.  The  affida- 
vits, it  is  laid  down  expressly  in  Arch.  Pr.  IH 
Sdn.  1765,  in  a  case  of  prohibition,  **  should  be 
entitled  in  the  court  to  which,  or  to  the  judge  of 
which,  the  application  is  to  be  made,  but  not  in 
any  cause  or  matter."  See  also  11  Bdn.  1727. 
And  on  the  merits  he  referred  to  Re  Deniotit  82 
L.  J.  Exch.  89 ;  see  also  1  H.  It  C.  664  ;  Ikmuval 
V.  Saundere^  26  U.  C.  Q.  B.  119;  Hodgeon  v. 
Qraham,  26  U.  0.  Q  B.  127;  Higfrnhothmm  v. 
JToorc,  8  U.  0.  L.  J. 


Adam  Wilsoit,  J. — The  Division  Courts  have 
jurisdiction  of  "  all  claims  and  demands  of  debt, 
aooouot  or  bresch  of  contract  or  covenant,  or 
money  demand,  where  the  amount  or  balance 
claimed  does  not  exceed  one  hundred  dollars.** 
The  amount  of  the  plaintiff's  side  of  the  aoeoont 
did  not  exceed  one  hundred  dollars;  but  the 
question  Is,  whether  the  amount  or  balance 
claimed  exceeds  that  sum  f 

•  The  CMe  referrod  to  only  decided  that  the  "  affldaTtt, 
fte..  ahould  not  have  been  entitied  in  any  eaMr.**— Eos. 


Th4t  depends  upon  the  meaning  to  be  p^aeed 
upon  the  expression,  **the  amouBt  or  balanoe 
claimed. "  In  the  case  of  Woodkamt  v.  AeirsMs, 
18  Jur  468,  the  wording  of  the  English  Geonty 
Courts  Act  was,  that  those  courts  should  htve 
jurisdiotiott  of  <*  all  pleas  of  personal  actioafi, 
wkere  the  debt  or  damage  olaimed  is  not  more 
than  twenty  pounds,  whether  on  balscnce  of  te- 
count  or  otherwise ; "  and  there  it  was  held  that 
the  meaning  of  the  words  **  balanoe  of  aceounl 
or  othenrise,"  was  where  the  parties  theauelvei 
had  balanoed  the  account,  or  where  it  was  bal- 
anced by  payments  raadb  on  account ;  but  that 
the  plaintiff  was  not  at  liberty  to  reduce  his 
claim  by  crediting  the  defendant  with  a  eet-off ; 
for  he  could  not  compel  the  defendant  to  rely  os 
his  set-off,  by  giving  him  credit  for  it.  McMw- 
try  V.  Jftiaro,  14  U.  0.  Q.  B.  166,  is  to  the  eamt 
effect,  and  is  founded  upon  Woodkam  ▼.  Nemrnan^ 
cited  by  Mr.  Justice  Bums,  as  in  7  C.  B.  654. 
Turner  v.  Berry,  6  Exch.  868,  pointa  to  the  eaae 
distinction  between  payment  and  set-off ;  and  so 
also  does  Fwnival  v.  Saundere,  26  U.  G.  Q.B.  1 19. 

The  distinction  between  the  two  ie  quite  plaio. 
A  payment  is  a  sum  expressly  applicable  in 
ndnction  of  the  particular  demand  on  which  it 
is  made;  that  dtmand  is  therefbre  reduced  by 
the  extent  of  the  payment.  To  constitute  a  pay- 
ment, the  transaction  must  have  the  aseentof 
both  parties,  and  for  such  payment  no  action  ii 
maintainable  ;  while  a  eet-off  is  a  separate  sod 
independent  demand  which  one  party  has  against 
the  other,  and  in  respect  of  which  be  is  as  muoh 
a  creditor  of  the  other,  as  that  other  is  to  him, 
and  for  frhich  he  can  as  well  maintain  a  separate 
action,  as  his  creditor  can  for  his  demaBd. 

In  a  case  of  payment,  the  payment  must  be 
pleaded  (if  the  plaintiff  do  not  credit  it),  whea 
the  demand  is  sued  for  in  respect  of  which  the 
payment  was  made,  otherwise  it  is  entirely  lost, 
and  can  never  be  recovered  back :  MarrioU  v. 
Hampton,  7  T.  B.  269;  2  Smith's  Leading  Cases 
876;  while  a  set-off  need  not  be  plead^,  and 
credit  for  it  cannot  be  forced  upon  the  party 
against  his  will. 

A  payment  was  always  a  deduction  at  the 
common  law,  while  it  required  a  statute  to  enable 
a  set-off  to  be  made  to  an  action. 

I  am  satisfied,  therefore,  that  if  the  balance 
claimed  here  be  a  balance  resulting  from  pay- 
mente  made  by  the  defendant,  and  not  from  a 
set-off  credited  to  him  against  his  will,  the  judge 
below  had  jurisdiction. 

It  is  stated  in  Archbold's  Practice,  that  on  a 
question  of  prohibition,  the  court  will  look,  not 
merely  at  the  plaint  and  particulars,  but  at  the 
aotual  facts ;  and  if  it  appear  that  the  daim  it 
Itt  Substance  for  damage  arising  out  of  a  matter 
excluded  from  the  jurisdiotvon  of  the  court  (si 
malicious  prosecution),  a  prohibition  will  he 
granted. 

Referring,  then,  to  the  summons  and  pArtiea- 
lars  in  this  case,  it  appears  the  demand  sueJ  for 
was  a  debt  or  aocount,  in  which  the  baUmet 
tlaimed  did  not  exceed  one  hundred  dollars. 

The  defendant  undertakes  to  show  that  al- 
though  this  does  so  appear  In  the  summons 
and  particulars,  yet  it  was  not  for  such  a  cUin 
in  fact,  becauM  the  batanee  claimed  was  so 
arbitrary,  unwarranted  iMilance,  struck  by  the 
plaintiff  himself,  for  the  mere  purpose  of  maklag 
it  appear  that  his  claim  was  within  the  jurisdio- 
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tioo  of  the  inferior  eonrt.  Mid  was  not  sneh  a 
bAlaoce  m  wm  within  the  proTtsiont  of  tbo 
atfttote. 

I  baY«  ahtadj  stitMl  that  •  blUftDed  Whioh  li 
leis  than  $100  of  a  olain  eioMding  that  anoiiiiC. 
bat  redaead  below  it  bv  pajrment,  is  a  balance 
vlthio  the  meaning  of  the  statnta— does  the  de- 
fendant show  cbal  this  balanea  was  not  arrived 
at  io  rbat  waj,  bot  in  some  way  Qnanthorised  by 
the  Btatate  ?  The  defendaal  ealls  it  the  balance 
of  ao  fuuettUd  acoonnt,  as  appears  hf  the  par- 
ticulars, that  be  objected  at  the  trial  that  the 
wuettUd  account  exceeded  two  hundred  dollars, 
aod  that  the  sum  of  $169  07}c.  credited  bj  the 
plaintiir  on  bis  claim  is  **  part  of  a  set-off«which 
the  defendant  baa  against  the  plaintiffs  claim, 
aod  that  no  agreement  or  settlement  had  taken 
place  between  them,  in  reference  to  the  said 
claim  or  set-off  or  any  part  thereof"  This  does 
not  plainly  show  that  the  credit  was  a  set-off  in 
its  proper  sigaifioatiofn,  as  disUngnisbed  from  4 
ptjment,  nor  does  it  show  of  what  the  alleged 
wt  off  consisted,  so  that  I  could  have  determined 
vhether  it  was  or  was  not  a  set-off,  while  the 
pUiotiff  di*t|netly  swears  the  defendant  *<  paid 
him  on  aeoonnt  of  bis  wages  aod  in  liquidation 
of  the  account  at  different  times,  in  all,  the  sum 
of  $155  I5c.  in  cash,"  and  **  that  the  defendant's 
e(mira  account  was,  as  he  betieTes,  no  more  than 
|1S  92o."  Tbia  latter  sum  is,  I  presume,  a  set- 
ol^  but  leering  that  out  of  consideration,  there 
is  the  fell  claim  of  $2S6  66a  reduced  by  pay- 
tseiiti  amountiDg  to  $166  16c.«  leering  a  balance 
elaioied  of  debt  or  aocoant  of,  $81  40c.,  and  so 
not  exceeding  one  hundred  dollars.  The  Dirl- 
lioo  Court  had  therefore  clearly  jurisdiction  in 
this  matter. 

The  defendant's  afidavit  read  in  connection 
with  the  plaintiffs,  is  not  so  candid  as  it  should 
hsTe  been ;  he  represents  the  credit  of  $169  07}o. 
« jwt  of  a  set-off  which  he  has  againat  the 
plaiotiff,  leading  one  to  anppose  tliat  lAs  whoU 
M»  0/  $169  07)e.  is  a  set-off,  and  that  it  is 
/<ft  of  a  Utrgtr  set-off  which  he  baa  against  the 
plaintiff,  wbile  the  plaintiff  show^  that  it  ia  ooly 
ft  part  of  this  sum  whioh  is  a  set-off  at  all,  and 
that  such  set-off  is  only  $18  92,  while  all  the 
K>t  of  it  is  a  payment 

I  SB  glad  to  be  able  to  come  to  this  conclusloii, 
in  a  ease  where  the  whole  dispute  is  about  the 
trifling  sum  of  $9  97c,  and  where  complete 
justice  has  been  dene  between  the  parties. 

IfboweTerlthad  appeared  that  the  jurisdic- 
tion of  the  DiYiston  Court  bad  been  exceeded,  I 
shoald  baTc  been  obliged  to  have  interposed, 
^weter  small  the  som  in  litigation  might  hare 
t^ccD.  for  there  can  be  no  question  of  greater 
•niequeoce  at  any  time  broaght  before  a  Supe- 
nor  Court,  than  the  naiateaaBee  of  all  ether 
Couti  within  their  legitimate  JorisdicUon.  I 
wink  there  was  no  just  cause  for  disputing  the 
jviidietian  ef  die  Geort  below. 

I  should  notice  also  that  the  affidarits  on  which 
this  motion  is  founded  are  rightiy  intitnled 
A  tbt  Supetior  Gent  and  not  Ib  any  cMse  or 

■titer. 

Aad  I  shoald  aisi>  say  that  the  snttmons  for  a 
prohibition  sbonld  not  periiaps  hare  stayed  the 
proeeedfaigs  of  the  Gontt  below. 
.  This  power  baa  been  espreasly  given  to  the 
jadce  m  Bogiand^  by  the  Imperial  Statute  19  k 
20  Vie.  0.  108^  see.  dO^  which  it  net  appMoable 


here.     I  state  this  that  this  particular  aummoui 
may  not  be  taken  as  an  admitted  precedent 

I  must  discbarge  this  application  with  costs, 
tc  be  paid  by  MeCabe  to  Moore. 

Summont  dUcharged  with  costs. 


COBBBSPOKDBNCE. 


Aminfuui  in  Banhruptey  Matten^The 

op§ratwn  of  the  Act. 

To  THB  Emroas  or  tbs  Cahaba  Law  Jousital. 

Gbhtlimkn,— When  the  present  Bankrupt 
act  was  passed,  every  one  supposed  that  an 
act  so  long  talked  of;  or  should  be  nearly 
perfect  The  working  of  the  act  since  1864, 
clearly,  on  the  contrary,  proves  it  to  be  a 
bungled,  defective  affair.  I  propose  to  point 
ont  a  hw  of  its  defects,  and  in  addition  to 
refer  to   the   conduct  of  official  amgnoeo. 

Every  6ne  knows  that  the  profession  of  the 
law  is  being  over-crowded  in  Canada,  and  this 
is  not  a  time  when  lawyers  should  silently 
permit  persons  who  are  not  lawyers  to  take 
the  business  that  legitimately  belongs  to  tha 
profession  flrom  them.  I  have  waited  in  hopes 
that  some  other  person  would  dnw  the  notice 
of  tho  profession  to  the  fact^  but  seeing  no 
person  has  done  it,  I  will  do  wtk 

Every  kwyer  who  has  watched  closely  the 
actions  of  official  assignees,  especially  io  To- 
ronto, knows  well  that  these  individuals  are 
generally  selected  by  the  insolvent,  to  get  him 
through  for  a  certain  fee,  generally  $60 1  This 
fee  is  m  &ct  a  retainer,  and  except  in  special 
oases  of  difficulty,  a  professional  man  is  never 
thought  o£  One  would  have  supposed,  and 
such  was  certainly  the  intention  of  the  act, 
that  the  assignee  waa  peculiarly  the  officer  of 
the  creditors,  or  at  Itiast  one  who  stood  per- 
fectly impartial  and  unbiased  between  insol- 
vent and  creditors.  If  the  assignee  is  the  paid 
agent)  or  imther  the  peUifogging  paid  and 
uhlie^med  lawyer  of  the  insolvent,  it  is  easy 
to  be  seen  that  he  will  use  every  means  In  his 
power  to  ilip  hii  elient  through,  regardless 
of  creditors!  The  Bankrupt  act  was  passed 
to  enable  honest,  but  unlbrtnnate  men,  who 
were  willing  to  give  up  all  their  property, 
and  who  are  not  guilty  of  fraud,  to  obtain  a 
disehaige.  A  minority,  I  fear,  m  Canada  who 
avail  themselves  of  it,  and  not  a.few  assignees 
who  aid  them  in  it,  thinic  that  it  was  an  act 
to  white*wash  debtors  and  to  enable  thom  to 
afip  through  its  meshes,  with  as  much  property 
out  of  their  hands,  in  trustees  or  corrupt 
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agents  possession,  as  possibla  Many  who  go 
through  do  so  honestly,  but  I  Terily  believe, 
from  a  large  observation  of  such  things,  that 
a  majority  of  rogues  get  through,  with  large 
secreted  funds.  One  of  the  essential  requisites 
to  a  proper  discharge  of  an  insolvent,  is  the 
certificate  of  the  assignee,  that  the  insolvent 
has  complied  with  all  the  provisions  of  the 
act,  has  attended  all  meetings,  has  filed  a 
statement  of  his  affairs  on  oath,  fairly  showing 
how  he  disposed  of  his  property,  Jba 

This  certificate,  very  improperly,  is  too  often 
overlooked  by  judges.  See  In  re  Wilion,  9 
L.  T.  N.  S.  498 ;  12  W.  R.  221  ;  Be  Braoii, 
6  L.  T.  N.  S.  727  ;  Deacon's  Law  of  Bankrupt- 
cy, 708-4.  Now  if  the  assignee  has  received 
Jiis  fpe  beforehand  from  the  insolvent  it  is  not 
his  interest  to  see  closely  after  such  thiilgs. 
It  is  his  interest,  in  league  with  his  client,  to 
publish  his  application  for  discharge,  or  other 
notices,  in  the  cheapest  and  most  obsciire 
newspaper  he  can  find,  and  having  no  pro/ei- 
tional  re»potuibility^  to  get  his  client  through, 
even  if  all  is  not  right  And  I  believe  yet  that 
many  an  insolvent  will  find  to  his  sorrow,  that 
all  his  papers  are  not  right 

And  now  as  to  the  defects  of  the  Act  I 
think  it  should  be  distinctly  enacted,  that  if 
a  man  has  once  gone  through  the  Insolvent 
Court  he  should  not  again  go  through  without 
paying  10s.  in  the  £;  or  some  such  clause 
should  exist  It  should  be  distinctly  provided, 
that  the  insolvent  should  give  personal  notice, 
or  at  least  through  the  post,  to  every  creditor, 
of  his  last  application  for  discharge.  It  seems 
this  is  not  required  of  insolvents.  I  question 
the  legality  of  this.  It  should  be  distinctly  said 
that  no  amgnee  ihauld  act  (U  the  agent  of  the 
insolvent  under  a  penalty.  It  should  be  enact- 
ed that  judges  should  have  power  to  impose 
terms  of  costs  on  assignees,  creditors,  or  insol- 
vents for  improper  conduct,  contempts  or 
delays.  It  should  be  enacted  that  a  creditor 
should  have  power  to  appeal  against  a  judge's 
order  of  dischaige  at  any  time  within,  say, 
three  months,  upon  filing  security.  The  eight 
days  now  given  is  too  short  It  should  be 
enacted  that  judges  should  have  power  to 
require  the  insolvent,  under  certain  suspicious 
circumstances,  to  pay  a  certain  rate  in  the  £ 
to  his  creditors,  and  in  the  meantime  the  dis- 
charge to  be  suspended.  It  should  be  enact- 
ed distinctly  (there  is  now  soqie  doubt  on  the 
subject)  that  the  insolvent  shall  be  dischafged 
only  from  the  debts  or  liabilities  mentioned  in 


his  schedule  of  debts,  which  sch^ule  should 

be  in  all  cases  appended  to,  and  be  legally 

considered,  a  necessary  part  of  his  asagnment 

It  should  be  enacted  that  the  insolvent  should 

assign  to  an  assignee  in  the  county  where  hfl 

became  insolvent    This  clause  would  be  only 

just  to  creditors. 

I  might  allude  to  other  defects  but  space 

will  not  admit 

ScABBoaa 
Toronto,  Feb.  20,  1868. 


MoKTAGUE,  March  14,  1868. 
To  THE  KDrroas  or  thb  Local  GomtTs'  Gaibttl 

Gbntlbmbn, — A  difference  of  opinion  exists 
between  the  Reeve  and  Councillors  of  the 
Township  of  Montague.  The  Reeve  makes 
motions  and  moves  resolutions  in  his  own 
name,  and  submits  them  to  the  Council  of 
which  he  is  Reeve.  The  Coundl  differ  with 
him ;  but  he  says  there  has  been  a  decision 
in  the  Courts.  What  is  your  opinion  on  the 
point? 

An  answer  by  you,  or  one  of  your  corres- 
pondents, in  the  April  number,  will  much 
oblige^  Yours,  &c, 

P.  C. 


APPOINTMEITTS  TO  OFFICB. 


CLERK  OF  EZECUTIVB  COUNCILl 

JOHN  SHUTER  SMITH,  Saqnlre,  to  be  Clerk  of  tin 
BzeeaUve  Council  of  the  ProTince  of  Ontario,  In  the  roon 
and  eteed  of  Robert  O.  Delton,  Eaqoire,  resigned.  (Oa- 
setted  1ft  Febraary,  IMS.) 

COUNTY  ATTORNET. 

JULIUS  FOUSSETT  BUCKE,  of  the  Ctt^  of  Ottavi. 
Esquire,  to  be  County  Cruwn  Attorney  in  and  for  the 
County  of  Lambton,  in  the  room  and  ttead  of  Timothf 
Blair  Pardee,  Eaquire,  reaigned.    (Oaaetted  1st  Feb ,  196a.) 

DBPUTT  CLERK  OF  THB  CROWN. 

SAMUEL  REYNOLDS,  Jun.,  Bsqnire,  of  the  Town  of 
Prescott,  to  be  Deputy  Clark  of  the  Crown  and  Fleu  for 
the  United  Counties  of  Leeds  and  Granville,  in  the  room 
and  place  of  W.  H.  Campbell,  resigned.  (QasBtted  8a 
Febmaiy,  IMS.) 

POUCB  MAai8TRATE& 

DONALD  BBTHUNE,  Bsquire,  Q.C.,  BanlsteivsUaw. 
to  be  Police  Msgistrate  In  and  for  the  Town  of  Fwt  Hope 
(Qasetted  1st  Febmary,  1868.) 

NOTARIES  PUBLIC. 

JAMES  F.  MACKLBM,  of  the  ViUaga  of  Chippem, 
Ctoitleman; 

FRANCIS  ALEXANDER  HALL^  of  the  Town  of  Fert>>. 
Oontleman ; 

JAMBS  FLEMINQ,  of  the  Town  of  Brampton,  UifiiK, 
Barrister-at-Law,  and 

SAMUEL  MoCAMMON,  of  Gananoqae,  to  be  Notariei 
PubUc  in  and  for  the  ProTinoe  of  Ontario.  (OaMt*«4  l«t 
February,  186&) 

CORONERS. 

JOHN  D'BVBLYN,  of  the  Village  of  Woodbrldn.  >>' 
qniie,  M.D.,  to  be  AModate  Coroner  in  ttsd  flir  the OMtDtf 

of  York.    (QanttsdUt  February,  1868.) 
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DIARY    FOR    APRIL. 


L  Wed..  Local  Scbool  Huperintendenf  b  term  of  office 
begins. 

5.  SUN. .  flA  Smdaif  in  Lent. 

6.  Mon..  Coanty  Court  and  Snrrog.  Court  Tonn  beffina. 

7.  Tuea. .  Local  Truateea  toretom  arieara  of  taxea  due  to 

County  Treasurer. 

10.  Prid..  Good  ^rida^, 

11.  Sat ..  County  Court  and  BarTogate  Court  Term  enda. 
1*1  8UK .  Batder  Sundajf. 

13.  HoQ..  Euttr  MondMf. 

19.  9CX. .  Id  Sunday  qfUr  Budar. 

S3.  Tban.  St.  OearM. 

25.  Sat  ..  SUMcarh 

fil  SCN. .  ftid  AiMby  q/ter  MaaUr. 

9.  Wed..  Appeals  fh>m  Chancery  Chambers. 

S).  Than.  Lam  dsy  for  non-residents  to  give  list  of  lands 
or  app.  fixMD  assesamt.  I^st  day  for  Local 
Qeriu  to  ret  occu.  lands  to  Co.  Treasurer. 


0(aI  (&mx\%' 


AND 


MUNICIPAL  GAZETTE. 


APillL*  1868. 


ACTS  OF  LAST  SESSION. 

It  canDot  be  said  to  be  too  late  to  refer  to 
the  law  legislation  of  the  Session  of  the  Legis- 
Utive  Assembl  J  of  Ontario  which  closed  in 
the  be^nning  of  March  last,  when  the  public 
hare  not  yet  been  placed  in  a  position,  bj 
the  pabllcation  of  the  statutes  bj  the  proper 
authorities,  to  judge  of  what  was  then  done- 
The  majority  of  those,  howeyer,  who  are  re- 
quired to  obey  the  law  are  still  unprovided  by 
those  who  have  made  them,  with  the  usual 
means  of  instructing  themselves  in  what  the 
Uw,  by  an  amusing  fiction,  says  we  knew, 
marked,  learned  and  inwardly  digested  on  the 
fourth  day  of  March  last 

ETery  allowance,  howerer,  must  be  made 
under  the  drcumstances;  the  printers,  in  fact 
Dearly  all  those  concerned  in  this  department, 
an  new  *'to  the  business,"  and  the  staff 
neither  as  numerous  nor,  as  yet,  firom  want  of 
czperienoe,  as  efficient  as  those  who  had  to 
petform  like  duties  under  the  former  regime. 
The  statutes  are,  we  believe,  now  in  the  hands 
of  the  binder  and  may  be  expected  shortly. 

We  hare  done  what  we  could  to  supply 
oar  subscribers  with  copies  of  such  of  the 
acts  as  seemed  of  the  most  importance,  but 
this  is  necessarily  only  a  partial  benefit 
We  trust  that  the  issue  of  the  first  volume  of 
the  Statutes  foK  the  Province  of  Ontario,  which 
we  may  now  soon  expect,  will  be  a  large  one. 
Economy  in  mattpv  of  this  kind  is  but  short- 
>%bted  policy,  whilst  delay  is  a  great  evil 


The  difficulties  likely  to  arise  from  want  of 
a  prompt  distribution  of  the  Statutes,  are  in- 
creased by  their  having  come  into  operation 
immediately  upon  receiving  the  assent  of  the 
Lieutenant-Governor.  This  remark  is  particu- 
larly applicable  to  such  an  act  as  that  relating 
to  executions  against  goods  and  lands  in  the  Su- 
perior Courts,  for,  from  what  we  have  already 
seen,  it  seems  highly  probable  that  many  exe- 
cution creditors  have  not  retained  the  priority  to 
which  they  were  entitled,  merely  because  they 
did  not  know  (and  could  not  very  well  have 
ascertained  in  some  cases)  that  an  altera- 
tion had  been  made  in  the  law  by  the  act 
referred  to. 

A  stranger  to  our  laws  might  have  supposed, 
judging  from  the  mass  of  Bills  introduced 
during  the  Session,  that  the  laws  of  this 
country  were  in  a  most  defective  state,  and 
that,  but  for  the  energy  of  the  new  Parliament, 
the  population  in  general  would  have  been  in 
a  bad  way.  But  things  are  not  so  bad  as 
that,  nor  is  it  every  change  in  a  law  that  is 
beneficial,  and  we  were  glad  to  notice  that  as 
a  rule  the  members,  with  a  few  notable  excep- 
tions, did  not  fail  to  remember  that  there  is 
now  no  check  in  hasty  legislation  in  the  shape 
of  a  second  House. 

In  addition  to  the  acts  published  in  our  last 
issue,  we  may  notice  the  Registry  act,  which 
makes  several  changes  rendered  necessary  by 
the  great  want  of  care  displayed  in  the  former 
act  It  cannot  be  said  that  the  present 
measure  is  now  perfect,  but  perfection,  or  any- 
thing in  the  neighbourhood  of  it,  is  not  to  be 
expected  in  such  a  difficult  branch  of  the  law 
as  that  affecting  and  affected  by  the  Registra- 
tion of  tities.  One  great  source  of  difficulty 
might  perhaps  be  remedied  by  degrees,  by  the 
appointment  of  thoroughly  qualified  profes- 
sional men  as  Registrars,  competent  to  judge 
of  the  many  points  of  real  property  law  that 
so  firequentiy  arise  in  the  conduct  of  the 
business  of  a  registry  office,  and  to  put  a 
reasonable  interpretation  upon  the  act  A 
proper  step  has  been  taken  in  a  different  direc- 
tion by  preventing  Registrars  or  their  suber« 
dinatea  from  acting  as  conveyanoers;  a  whole- 
iome  provision,  which  we  shall  be  glad  to  see 
extended  to  others  outside  registry  offices, 
many  of  whom  have  been  the  means  of  unwit- 
ingly  causing  much  expense  and  litigation  to 
those  who  have  employed  them. 

There  is  also— An  act  to  amend  the  Muni- 
cipal Institutions  Act  of  1869:  an  enactment 
which  does  not  pretend  to  be  anything  more 


6l^^t1*?KV[PAL  GAZ] 


It""' 


Ltgined,  but 

ed  to  p»ss  ii ^ ,_,  .  _  .__ 

JF^to  saj,  even  if  there  lutd  beeo  time  for 
amfupose,  and  irrespectiTe  of  the  question, 
|)ieT  it  is  desinible  or  not  to  pr«serTe  Ui 
from  destruction,  owing  to  defects  and 
iMfiluitiea  in  the  sale  or  otbenrise. 
P^  legislation  of  this  the  first  Fvliacaeot 
CBitario  will  be  regarded  with  much  intcr- 
Sftmd  upon  the  whole,  we  think  there  'm  no 

Sl^round  for  coroplaint  tluit  the  new  L^- 
^1  Assembly,  prindpally  composed,  is  il 
n  be^nnera  in  the  science  of  l&w-makin;:, 
'iSn  the  nutters  here  iliuded  to  fallen  ftr 
'Qj  of  the  wisdom  of  its  more  experienirfd 
gfsessors. 


MUNICIPAL  AMENDMENT  ACT, 
|$t>6  most  important  measure  of  last  session. 
<^S^  as  concerns  the  readers  of  this  journal, 
yhe  Act  to  amend  the  Municipal  InFllIu- 
i  Act  of  1886. 
*  '^  most  of  our  readers  are  no  doubt  aware, 
^jZ^unmittee  of  the  Ilouse  was  appointed  to 
Tt'a^S^^  and  report  upon  amendments  to  llie 
gulj^cipal  Act,  and  to  this  committee  vat 
•"oTved  the  host  of  bills  which  were  brouglii 
S*^bE7   private   members   to   remedj   dcfecls 
d  had  occurred  lo  them,  or  been  broughi 
^4B^^ir  notice.    It  was  in  lact  necessary  tbu 
g>set  of  men  should  agree  upon    some 
_j3urowhichmight»sfcr as  possible  remedj 
^^2S^Tious  defects  without  that  clashing  of 
^ics,  which  would  inevitablj  result  from  a 
wSier  of  di^ointed  proTislons.  | 

gSbough  this  was  thought  to  be  the  best 
_^_^aC^  to  do  under  the  circumstances  it  wai!  not   ' 
^^^^:^S^>mplated  that  the  bill  that  was  brought  in   | 
""      *  "      *g^£«pmmittee  should  be  the  final  result  of 
Sa*£Wt  labours,  but  it  is  intended  Uiat  mature  | 
Lion  shall  be  bestowed  and  as  much  tight 
^^S^|^»sibte  tbrowa  upon  the  lubject,  so  as 
]^^*ia^a(W  to  prepare  a  more  complete  measuK   J 
n^'«^^  or  how  this  will  be  done  remains  to  be    j 

ao^SSI'S^  ^^  intended  giving  a  sketch  of  tbo  . 
^U^^fi^tions  and  addiUons  introduced  b;  thii  i 
■^^[i^'tigtiut  find,  after  commendng  it,  that  it  would 

"  ■^■more  of  our  space  than  we  can  give  to  it  | 
a«ri*.*s-- J"'^"*  ^"i  "*  belioTO,  shortly  be  in  the  j 
^■^ML-Sia^b  of  all  those  who  are  interested. 

^sections,  that  of  the  Acts  of  IBSS,  have 
_  F^repealed,  amended,  and  added  to,  are  the 


|ei||«<^3^;'»^repea 
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Sub-section  1  of  section  26 ;  sub-seotion  8 
of  section  66 ;  sections  78,  75,  76.  80,  81  and 
88;  sob-section  8  of  section  100;  sub-sections 
1,  2,  4  and  6  of  section  101 ;  sections  124  and 
165;  sob-sections  7  and  8  of  section  196; 
sub-section  7  of  section  246 ;  and  sub-section 
2  of  section  282. 


RIGHTS  OF  INNKEEPERS. 

An  interesting  case  with  reference  to  the 
right  of  innkeepers  to  select  apartments  for 
guests,  and  to  change  them  as  occasion  maj 
require,  was  decided  lately  in  the  Court  o^ 
Queen's  Bench. 

It  appeared  in  the  case  referred  to,  that  the 
plaintiff  occupied  two  rooms  in  the  hotel  kept 
by  the  defendant.     The  plaintiflTs  family  con- 
sisted of  himself^  his  wife,  two  female  ser- 
vants, an4  three  young  children.    He  became 
indebted  to  defendant,  and  bills  were  rendered 
from  time  to  time  and  payment  demanded, 
and  he  was  told  he  must  leaTe  unless  he  paid 
up.   On  the  18ih  of  September  the  plaintiff 
owed  183.25,  and  be  was  told  that  he  must 
qtiit   He  said  he  was  going,  that  he  was 
Anxious  to  leave  if  his  wife's  state  of  health 
7ould  allow  of  it.     The  Protincial  Fair  or 
Exhibition  being  near  at  hand,  the  plaintiff 
v^  asked  to  let  defendant  haye  one  of  the 
rooms  (occupied  by  plaintiff  and  his  wife], 
as  he  wanted  the  use  of  it  during  the  exhibi- 
tion ;  and  a  clerk  of  defendant's  swore  that 
the  plaintiff  consented.     On  the  21st  of  Sep- 
tember  the  plaintiff  owed  $109.15.    He  said 
be  was  going  to  leave,  and  asked  for  the  bill, 
which  was  rendered  by  2  p.m.  that  day.    But 
on  that  morning  defendant  had  gone  into  the 
room,  no  person  being  in  it  at  the  time,  and 
put  up  some  additional  beds  and  remoTod  the 
plaintiff's  trunks  and  property  out  of  it    The 
plaintiff  was  not  in  the  hotel  at  the  time,  but 
vas  at  his  office  in  town,  where  defendant's 
clerk  had  gone  to  him  and  demanded  payment, 
when  phuDtiff  said  he  was  going  to  leave.  The 
bill  was  not  paid  until  that  evening.     Plaintiff 
^ept  the  other  room,  and  continued  to  board 
!^t  the  hotel  with  his  family  till  the  29th  of 
September,  but  he  slept  elsewhere. 

The  action  was  brought  for  the  alleged  tres- 
pass on  the  part  of  the  defendant  in  goin(,  into 
^e  plaintiff's  room  and  putting  up  more  beds 
in  it  and  removing  his  property  out  of  it 
^«  jury  found  a  verdict  for  the  plaintiff  and 
«iOO  damages. 


On  an  application  for  a  new  trial'the  plaintiff 
contended,  that  having  been  let  into  possession 
of  the  rooms  he  acquired  such  an  exclusive 
right  of  possession  as  against  his  landlord,  so 
long  as  he  continued  to  occupy  it,  that  the 
latter  was  liable  as  a  trespasser  for  entering 
and  removing  his  trunks  out  of  it 

The  court  in  giving  judgment  did  not  agree 
in  this  view  of  the  law,  which  it  considered 
inconsistent  with  the  well  settied  duties,  lia- 
bilities, and  rights  of  innkeepers.  Chief  Justice 
Draper,  who  gave  judgment,  saying: 

"  Whatever  may  be  the  traveller's  rights  to  be 
received  as  a  guest,  and  to  be  reasonably  enter- 
tained and  aocommodated,  the  landlord  has,  in 
onr  opinion,  the  sole  right  to  select  the  apartment 
for  the  guest,  and,  if  he  finds  it  expedient,  to 
change  the  apartment  and  assign  the  guest 
another,  without  becoming  a  trespasser  in  making 
the  change.  If,  having  the  necessary  conveni- 
ence, he  refuses  to  afford  reasonable  accommoda- 
tion, he  is  liable  to  an  action,  but  not  of  trespass. 
There  la  no  implied  contract  that  a  guest  to  whom 
a  particular  apartment  has  been  assigned  shall 
retain  that  particular  apartment  so  long  as  he 
chooses  to  pay  for  it  We  think  the  contention 
on  the  plaintiff's  part  involves  a  confusion  between 
the  character  and  position  of  an  innkeeper  and  a 
lodging  housekeeper. 

"  It  appears  to  us  further,  that  although  the 
innkeeper  la  bound  to  receive,  the  guest  mnat  not 
only  be  ready  and  willing,  and  before  he  can 
inaiat  as  of  right  to  be  received,  that  he  must 
offiir  to  pay  whatever  is  the  reasonable  charge ; 
and  that  a  guest  who  has  been  received  losefl  the 
right  to  be  entertained  if  he  neglects  or  refuscfl 
to  pay  upon  reasonable  demand.  The  plaintiff> 
hill  accrued  due  <U  die  in  di^n,  and  had  been  in 
arreor  though  frequentiy  demanded. 

"  On  both  points  we  think  upon  the  evidence 
the  plaintiff  failed,  and  that  there  should  be  a 
new  trial  writhout  costs." 


8BLBCTION. 


JUSTICES  OP  THE  PEACK 

A  case  which  came  before  the  Court  of  Ex- 
chequer last  week,  affords  a  curious  illustration 
of  the  working  of  the  present  jurisdiction  of 
justices  of  the  peace.  The  action  was  by  a 
gentieman  of  property,  the  owner  of  a  house 
at  Aldborough,  against  two  justices  of  the 
peace  for  the  county  of  Suffolk,  for  false  im- 
prisonment An  information  had  been  pre- 
ferred against  the  plaintiff  by  certain  inhabi- 
tants, for  driving  his  carriage  along  a  certain 
path.  The  case  coming  on  to  be  heard  last 
July,  before  the  defendants,  as  magistrates  for 
the  county,  they,  acting  upon  the  advice  of 
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heir  clerk,  fined  the  plaintiff  forty  shDKngs 
and  costs,  in  spite  of  an  ohjection.  Suhte- 
quently  the  plaintiff  was  arrested  upon  a  war- 
rant issued  by  the  defendants  to  enforce  the 
conviction,  and  conveyed  to  the  police  station, 
where  he  paid  the  amount  under  |A>otest  The 
conviction  was  afterwards  quashed  hr  the 
Court  of  Queen's  Bench,  on  the  groimd  that  aa 
the  path  in  question  did  not  run  by  the  side  of 
a  public  carriage  way,  the  magistrates  had  no 
jurisdiction  in  the  case.  (  Vide  5  <£r  6  Viet^  e, 
50,  9.  72).  The  plaintiff  then  brought  the 
present  action  for  the  amount  of  his  attorney's 
bill  and  costs.  The  defendants  had  expressed 
their  regret  at  having  voluntarily  exceeded 
their  jurisdiction,  and  tendered  £7S,  which, 
however,  the  plaintiff  declined  to  accept  The 
Lord  Chief  Baron,  before  whom  the  case  was 
tried,  directed  the  jury  that  the  only  question 
was  as  to  the  amount  of  damages,  and  the  jury 
awarded  £247.  We  are  not  concerned  with 
^the  merits  of  the  case,  otherwise  than  as  they 
'bear  upon  the  efBciency  of  ordinary  justices  of 
•the  peace.  As  regards  the  defendants,  they 
.appear  to  have  acted  hand  fide^  and  without 
^  any  bias  beyond  the  desire  to  arrive  at  a  cor- 
rect decision  in  the  case  before  them ;  but  the 
best  possible  intentions  are  utterly  futile  if 
there  be  no  power  for  them  to  set  m  motion ; 
and,  emphatically  in  the  case  of  a  judge,  know- 
ledge is  power — knowledge  of  a  special  descrip- 
tion, legal  knowledge.  How  much  knowledge 
of  magistrate's  law  these  two  Suffolk  justices 
possessed  may  be  gathered  from  their  evidence 
in  this  case,  as  given  in  the  Time%, 

Captain  stated  that  he  was  one  of  the 

convicting  magistrates  in  the  case.  He  had 
been  guided  in  the  matter  solely  by  the  advice 
of  the  clerk  to  the  justices.  He  had  not  Uie 
slightest  ill-feeling  towards  the  plaintiff,  and 
so  on  .  .  .  He  had  been  so  short  a  time  on 
the  bench  that  he  did  not  know  whether  it 
was  customary  to  give  notice  before  issuing  a 
warrant  of  this  kind.  He  had  looked  once  or 
twice  into  a  book  upon  the  duty  of  justices  of 
the  peace.  He  always  took  the  advice  of  the 
justice's  clerk  in  matters  of  pure  law. 

Mr.—  the  second  defendant,  and  also  one 
of  the  convicting  magistrates,  had  been  one  of 
the  justices  of  the  county  since  last  September 
twelvemonth.  He  had  also  acted  in  this  mat* 
ter  under  the  advice  of  the  justices*  derk.  He 
had  no  ill-feeling  towards  the  plaintiff  .  . 
He  had  never  looked  through  the  Highwmy 
Acts,  and  had  he  done  so  he  should  not  have 
understood  them. 

These  gentlemen  state,  candidly  enough, 
that  their  decisions  are  the  decisions  of  the 
clerk  to  the  justices,  and  so  fiur  their  ease  is 
eminently  a  representative  one ;  but  is  this  ad- 
visable r  If  the  clerk  be  the  real  judge  so  fiff 
as  concerns  matters  of  law,  let  him  sit  as  » 
judge  t(i  direct  the  maristrates  as  to  the  law, 
and  let  his  ruling  be  binding  upon  them«  as 
that  of  a  Judge  of  the  superior  court -upon  a 
jury.  In  this  case  a  decision  upon  the  opera- 
tion of  the  Highway  Acts  was  nominally  given 
by  two  gentlemen,  one  of  whom  **had.4M>ked 


once  or  twice  into  a  book  upon  the  duty  of 
justices  of  the  peaoei'*  the  other,  ^  had  never 
looked  through  the  Highway  Acta,  and  had  b« 
done  so  should  not  have  understood  them." 
We  repeat  that  we  have  no  antagonism  against 
either  of  these  particular  justices,  or  thdr 
clerk.  Everything  appears  to  have  been  done 
himdfide.  It  is  the  system  under  which  these 
things  are  done  with  which  we  find  &ult  la 
the  present  case  the  effect  of  the  wrongful  de> 
cision  has  been  redressed  by  an  app<»l  to 
Westminster,  but  if  the  psrty  convicted  fatd 
been  a  labouring  man,  there  probably  woold 
and  could  have  been  no  appeal.  A  justice  of 
the  peace  is  a  judge,  thouch  an  humble  one, 
and  as  such,  we  rnlly  think  he  should  possess 
9ome  knowledge  of  the  law  which  he  is  sworo 
to  administer. — Solicitan^  JoumaL 
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( AjMrtaf  (y  Hbubt  CBunr,  Esq. 

Omrl  and  Chamben,) 


RxGUiA  sx  UL.  Wk.  Adamsok  y.  Jou  BoTD. 

JAm<e^paI  ciscMoM— Aqraient  of  town  fty  voUn  amd  eattdi 
dote— TTAen  daoMon  eommmcit»—N6  tee  to  tietart  ^  eaadi- 
daiet  di»pu^i/iicati«m    Jhwrenrfw  </  iencmey, 

B.  and  A.  were  partnera  occapjlag  premises  u  coU<iiiDti 
under  a  yearly  tenancy  on  the  terms  of  an  expired  Ict5(>. 
Before  the  nomination  day  for  a  municipal  election  ikrj 
diasoWed  partneralkip,  B.  leaving  the  business  and  pre- 
miseSy  of  which  A.  remained  in  poaaesaion^  A.  sfaortly 
afterwarda  went  into  partnership  with  8.,  and  the  cev 
firm  then  took  a  tnui  lease  of  the  premises  from  sisic 
landlord. 

Bdd,  1.  That  B.  was  not  at  the  time  of  the  election  ihf 
co-tenant  of  A.,  the  tenancy  having  been  sarranden^i  by 
opeistion  of  law. 

S.  That  the  non-payment  of  taxes  by  a  candidate  before 
the  election  diaoualiflea  him. 

S.  That  municipal  elections  commence  with  the  nomlci- 
tion  day,  and  the  diaqnaliflcation  of  a  candidate  bss 
reference  to  that  day. 

4.  If  a  candidate  clalzos  to  be  elected  by  reason  of  the  dis- 
qualification of  his  opponent  he  muat  so  distinetly  dua 
it  at  the  nomination,  and  also  noti^  the  electors  tiai 
they  arc  throwing  away  their  votea. 

[Common  Law  Chambers,  March,  18C&) 

This  was  a  writ  of  sammons  io  the  n&tare 
of  a  quo  warraniOf  oalling  upon  John  Bojd 
to  show  by  what  anthority  he  exercised  sod 
enjoyed  the  office  of  Alderman  for  the  Ward 
of  St.  DaTid,  in  the  City  of  Toronto,  and  wbj 
he  should  not  be  remoTed  therefrom,  aodi 
William  Adamson  be  deolared  duly  elected  and 
be  admitted  thereto,  on  grounds  disclosed 
the  statement  of  said  William  Adamson,  and 
affidaTits  and  papers  filed  in  support  of  die  stn 

The  statement  and  relation  of  William  Ad 
son  of  the  City  of  Toronto,  wharfinger,  oomplftin 
that  John  Boyd,  of  the  said  city,  merehaotf  b 
not  been  dnly  eleeted  and  had  nnjnstly  usurp 
and  still  usurped  the  office  of  Alderman  in  sail 
City  of  Toronto,  under  the  pretence  of  to  el 
tion  held  on  Monday,  the  6th  day  of  Janaaryt 
1868,  at  Toronto,  for  the  Ward  of  8t  David*  i 
said  City  of  Toronto,  and  that  he,  the  saf 
Adamson,  was  duly  elected  thereto  and  oogbt  tsl 
haTC  been  returned  at  such  election  aa  Aldermai 
for  said  Ward,  and  declared  that  he,  thesAi'l 
Adamson,  had  an  interest  in  said  election  il 
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•D  e'ectnr  nn\  as  *  eandld&te  for  said  office  of 
A\deriD*u,  aoU  stAted  the  followiog  causes  whj 
the  election  of  the  said  Joba  Bojd  to  said  office 
thoald  be  declared  ioTalid  and  void^  and  he,  the 
ttid  Adarasoo,  be  daljr  elected  thereto. 

1st  That  Wild  John  Boyd  was  not  possessed 
of  the  qoalifieatioB  reqaired  by  lair  to  enable 
him  to  be  a  candidate  for  or  to  be  elected  to  the 
lud  office,  inasmvch  as  he,  the  said  John  Boyd, 
had  sot,  at  the  time  of  the  election,  in  his  own 
ri^fat,  or  the  right  of  bis  wife,  as  proprietor  or 
tensfit,  a  legal  or  e<|aitable  freehold  or  leasehold, 
nttd  is  hit  own  name  on  the  last  revised  assess* 
aent  roll  of  the  said  City  of  Toronto,  of  the 
Tilae  reqaired  by  law,  the  said  John  Boyd  haT- 
lAg  parted  with  bis  interest  in  the  leasehold 
property  in  which  he  is  apparently  assessed  as 
s  partoer  of  the  firm  of  **  Boyd  &  Arthurs,"  long 
before  the  time  of  the  said  election,  and  not  be^ 
log  rated  for  any  other  real  property  for  a  soffi- 
eie&c  amoant  to  qualify  him  as  such  Alderman. 

2od.  That  the  said  John  Boyd  was  further 
diiqoaii€ed  in  this,  that  he  had  not  on  the  28rd 
dsj  of  December  last,  being  the  day  appointed 
for  the  nomination  of  candidates  to  fill  said  office 
of  Aliiennan,  paid  all  municipal  taxes  due  by 
him  is  the  Ward  of  St.  Lawrence,  in  the  City  oi 
TGrt>Dto,  in  compliance  with  the  requirements  of 
lite  st&tnte  in  that  behalf,  and  that  there  was  on 
(hit  day  due  from  and  unpaid  by  him  the  sum 
of  $-518  40  for  municipal  taxes  on  the  real  and 
p«nciul  property  for  which  he  was  rated  in  the 
Ward  of  St.  Lawrence,  and  that  such  taxes  were 
not  paid  until  the  4th  day  of  Janu  try,  1868. 

3rL  That  said  John  Boyd  had  not  a  msjority 
of  legal  Totes  at  said  election,  inasmuch  as  the 
folloviog* persons  who  Toted  for  said  John  Boyd 
^tn  not  qualified  to  rote,  not  having  paid  all 
pofiicipal  uxee  due  by  them  for  the  year  1867, 
ic  the  City  of  Toronto,  on  or  before  the  16th 
dijof  December,  1867,  as  required  by  statute 
to  rhat  behalf  (mentioning  fifty-seven  names) ; 
aad  that  by  the  striking  off  from  the  poll  at  said 
ejection  the  names  of  said  person^  who  illegally 
voted  for  said  John  Boyd,  the  relator  had  a  ma* 
jontj  of  the  legal  votes  on  said  poll. 

4th.  That  the  relator  protested  at  the  time  of 
<aid  election  acainst  the  votes  of  the  electors 
heiflg  received  and  recorded  for  said  John  Boyd, 
ud  publicly  notified  both  the  returning  officers 
ttd  the  electors  that  the  votes  of  the  electors 
«oa!d  be  thrown  away  if  recorded  for  said  John 
Boyi,  in  consequence  of  said  John  Boyd  not 
heiog  legally  qualified  according  to  the  provisions 
of  the  act  of  parliament  in  that  behalf. 

The  relator  made  affidavit  that  he  was  a  duly 
qualified  municipal  elector  for  the  Ward  of  St. 
l>4vid,  in  said  City  of  Toronto,  and  at  the  last 
annicipal  election,  held  on  6th  January,  1868, 
Via  a  candidate  for  the  office  of  Alderman  for 
»id  Ward  of  St.  David,  and  that  he  believed  the 
Mveral  grounds  of  complaint,  as  set  forth  in  the 
tboTe  statement,  were  well  founded. 

It  appeared  from  the  last  revised  assessment 
roll  for  the  Ward  of  St  David  for  1867,  that  the 
resideoce  of  the  defendant  was  assessed  to  him 
u  tenant,  and  to  John  Smith  as  owner,  for 
t3,000 ;  and  by  the  last  revised  assessment  roll 
for  the  Ward  of  St.  Lawrence,  for  1867,  the 
varehonaes  on  Wellington  Street  were  assessed  to 
Boyd  &  Arthurs  a«  tenants,  and  to  Mr  Todd  as 
«vaer,  fur  $14,5  '>0;  and  Boyd  A  Arthurs  were 


further  aesesped  for  the  sum  of  JtiO.OOO  for  p^-r- 
sonal  property,  making  in  all  •'^34,560;  upon 
which  the  taxes  for  1867  amounted  to  |'3I8  40. 

The  taxes  in  the  Ward  of  St.  David  were  ad- 
mitted to  have  been  paid  in  time,  but  the  taxes 
in  St.  Lawrence  Ward  were  not  paid  until  the 
4th  January,  1868,  after  the  day  of  nomination, 
but  before  the  polling  day. 

The  property  in  St.  David^s  Ward  was  in  itself 
a  sufficient  qualification. 

The  defendaiit  and  Arthurs  were  tenants  of 
the  warehoiise.4  in  St.  Lawrence  Ward,  under 
a  lease  from  Mr.  Todd,  for  three  years,  from 
the  Ist  day  of  May,  1863.  After  the  expira- 
tion of  this  lease,  en  the  Ist  day  of  May,  1866, 
they  held  over  as  tenants  from  year  to  year, 
as  the  defendant  alleges,  and  paid  one  year 
and  one  quarter's  rent  During  the  three 
months  between  the  1st  of  May  and  the  Ut 
of  August,  the  partnership  between  them  was 
dissolved,  the  defendant  retiring,  leaving  Arthurs 
in  possession  of  the  business  and  of  the  ware- 
houses in  which  it  was  carried  on.  On  the  1st 
day  of  August  last,  a  new  lease  of  the  ware- 
houses was  made  by  Todd  to  John  Smith  and 
G.  A.  Arthurs,  wto,  after  the  disaolntion  of  the 
firm  of  Boyd  Ik  Arthurs,  had  formed  a  new  co- 
partnership, and  have  ever  bince  carried  on  busi- 
ness there 

In  the  affidAitt  of  Mr.  Todd,  attached  to  the 
new  lease,  he  said  that  Mr.  Boyd  had  not  then, 
nor  had  he  since  the  date  of  the  said  lease,  any 
interest  either  legal  or  equitable  in  the  said  lands 
and  premises,  or  any  part  thereof 

In  answer  to  this,  Mr.  Boyd  said  that  he  was 
neither  party  nor  privy  to  the  lease  in  any 
manner  to  John  Smith  and  George  A.  Arthurs, 
nor  did  he  know  of  the  execution  thereof,  till 
after  the  day  of  the  election :  that  he  never  sur- 
rendered to  Mr.  Todd  the  old  lease,  nor  the  term 
thereby  granted,  nor  the  term  he  might  in  law 
have  in  the  same  and  the  premises  therein  men- 
tioned, as  co-tenant  with  the  said  Q.  A.  Arthurs 
from  year  to  year. 

In  a  subsequent  affidavit,  Mr.  Todd  attached 
the  old  lease  to  it,  and  said  that  the  said  lease 
having  expired  on  the  1st  day  of  May,  1866,  the 
said  John  Boyd  and  George  A.  Arthurs  became 
and  were  his  tenants  from  year  to  year  of  the 
said  property :  that  they  had  not,  nor  had  either 
of  them,  given  any  notice  to  quit,  nor  had  he 
given  them  such  notice,  whereby  the  said  tenancy 
would  be  determined,  other  than  a  lease  of  said 
property  made  by  him  to  said  George  A.  Arthurs 
and  John  Smith  referred  to  in  his  former  affi- 
davit. 

Mr.  Boyd,  in  referring  to  this  in  his  affidavit, 
said  that  it  was  true,  and  that  after  the  expira- 
tion of  the  said  lease,  on  the  Ist  of  May,  he  Mr. 
Boyd  and  the  said  George  A.  Arthurs  became 
and  were  tenants  thereof  to  Mr.  Todd  from  year 
to  >ear,  and  that  he  has  not  given  any  notice  to 
quit  the  premises  in  said  lease,  nor  received  any 
such  notice  from  the  said  Todd.  Now  it  is  on  a 
tenancy  still  subsisting,  as  the  defendant  alleges, 
he  claims  now  to  be  qualified. 

Boyd  and  the  relator  were  the  only  two  candi- 
dates, and  the  former  obtained  the  majority  of 
the  votes  polled. 

Votes  were  polled  on  both  sides  by  electors 
who  had  not  paid  their  taxes,  and  the  defendant 
I  filed   affidavits   to   ahew   that  there  had   bee» 
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some  agreement  between  the  candidateB  that  the 
loll  should  be  taken  as  it  stood,  to  save  any 
trouble  on  this  head. 

The  following  protest  was  handed  by  the  re- 
lator to  the  returning  officer,  and  was  by  him 
read  to  the  electors  present  at  the  opening  of  the 
poll  and  before  any  Tote  was  recorded  for  either 
candidate. 

<«  Take  notice  that  I  protest  against  any  Totes 
being  taken  or  recorded  at  this  election  for  Mr. 
John  Boyd,  on  the  ground  that  he  is  not  legally 
qualified  according  to  the  proTisions  of  the  Acts 
of  Parliament  in  that  behalf.  He  having  no 
interest  in  the  property  assessed  on  Wellington 
Street  in  the  names  of  John  Boyd  and  Qeorge  A. 
Arthurs,  and  the  taxes  on  said  property  not 
haying  been  paid. 

And  I  hereby  publicly  notify  the  electors  that 
they  will  be  throwing  away  their  TOtes  if  they 
are  recorded  for  Mr.  Boyd,  and  I  request  that 
you  will  inform  the  electors  of  this  my  protest. 

•*  Wm.  Adamsob. 

♦»  Toronto,  6th  January,  1868." 

*<  The  above  protest  was  read  by  me  at  com- 
mencement of  election. 

**JoHir  BURHS, 
*^  Returning  Officer  \H\Divition,** 

A  similar  protest  was  addressed,  to  and  stated 
in  the  same  terms  to  have  been  read  by  Robert 
H.  Trotter,  Returning  Officer,  2nd  DiTision. 

Copies  of  this  protest  were  also  shown  to 
have  been  affixed  in  and  about  the  polling  booths 
in  conspicuous  places,  but  no  notice  appeared 
to  have  been  given  at  the  time  of  nomination, 
nor  did  th<)  relator  at  that  time  contend  that  the 
defendant  was  ditsqualified,  and  that  he  was  the 
only  qualified  candidate. 

Harman  for  the  relator. 

1.  The  defendant  was  not  qualifi^.  He  could 
only  attempt  to  qualify  on  the  property  in  St 
David's  Ward,  which  was  clearly  insufficient, 
and  he  had  not  **  at  the  time  of  the  election**  the 
necessary  freehold  or  leasehold  required  by  secf 
70  of  29  &  80  Vic.  cap.  61,  having  parted  with 
all  interest  in  the  property  on  Wellington  Street, 
and  the  former  tenancy  having  been  surrendered 
by  operation  of  law. 

2.  The  defendant  was  dipqualifiod  by  not  hav- 
ing paid  <2/2  taxes  due  by  him,  pursuant  to  29  & 
30  Vio.  cap.  52,  sec.  78.  These  taxes  should 
have  been  paid  at  the  time  of  the  election :  Reg. 
ex  rcl  RoUo  v.  Beard,  1  U.  G.  L.  J.  N.S.  126; 
1  L.  C.  G.  72. 

And  the  election  commences  with  the  day 
of  nomination,  as  is  clear  from  the  expres- 
sions used  in  the  Act.  Sec.  101  of  29  &  80  Vic. 
cap.  51,  defines  "the  proceedings  at  such  elec- 
tions" (not  prior  to  the  election)  to  be,  First, 
a  day  for  nomination  of  candidates;  Second,  a 
declaration  at  such  nomination,  if  no  more  can- 
didates than  offices  are  proposed,  that  such  ciin- 
didates  have  been  "  duly  elected,"  and.  Third, 
an  adjournment,  not  another  meeting,  if  there 
tiro  more,  and  a  poll  is  required.  The  ease  may 
be  argued  thus. — In  one  ward  a  candidate  is 
elected  on  the  first  or  nomination  day  by  acclama- 
tion ;  in  another  ward  a  candidate  is  elected  on 
the  second  or  adjourned  day  by  vote,  both  must 
have  paid  their  taxes  at  the  time  of  election, 
that  is  to  say,  at  the  time  not  only  that  they 
were,  but  could  have  been  elected,  and  to  decide 
otherwise  would  be  to  give  two  interpretations 


to  the  law,  one  to  meet  the  oase  of  the  e&ndidate 
elected  by  acclamation  on  the  nomination  day, 
and  another  to  meet  the  oase  of  the  candidate 
who  having  opposition  has  to  wut  and  stand  % 
poll  at  the  adjourned  meeting  when  the  same  eaa 
be  opened.* 

8.  The  defendant  had  not  a  majority  of  quali- 
fied voters,  inasmuch  as  the  number  already 
specified  had  not  paid  their  taxes  before  16th 
December  preceding  the  election. 

4.  It  is  doubtful  whether  the  relator  can  under 
all  the  circumstances  claim  the  seat ;  but  he  is 
entitled  to  the  costs  of  these  prooeedinga.— 
Reg,  ex  rel.  Tinning  v.  Edgar,  4  Prae.  R.  86 ; 
8  U.  0.  L.  J.  N.S.  89 ;  Reg.  ex  rd.  Dexter  v. 
6^010011,  1  Prao.  B.  104 ;  Reg,  ex  rel,  Rollo  v. 
Beard,  1  U.  G.  L.  J.  N.S.  126 ;  Reg.  ex  reL  Blakdy 
V.  Canavan,  1  U.  C  L.  J.  N.S.  188 ;  Reg.  ex  rel 
Hartrey  v.  Diekeg,  1  U.  C  L.  J.  N.S.  190 ;  Rey. 
ex  rd,  Carroll  t.  Beckwith,  1  Prao.  R.  278. 

Duggan,  Q.  C,  and  Harriaon,  Q.  C,  shewed 
cause. 

1.  The  defendant  claims  to  be  qualified  on  a 
tenancy  still  subsisting  as  between  hira  and 
the  landlord.  The  dissolution  between  Boyd  & 
Arthurs,  as  affecting  their  business  tranBaction*, 
would  not  divest  Boyd  of  his  rights  as  Todd's 
tenant.  Whatever  surrender  there  may  have 
been  of  Arthur's  moiety,  there  was  none  of  Boyd's. 
There  is  no  act  of  his  from  which  an  inference  of 
a  surrender  by  him  oould  be  shevra,  except  his 
leaving  the  occupation  of  the  premises,  and  that 
really  proves  nothing ;  and  no  act  of  his  former 
partner  could  bind  him. — Woodfall  L.  &  T.  272, 
et  eeg  ;  Agardy,  King,  Cro.  £lis.  775 ;  Maekagi. 
Maereth,  4  Dougl.  218  ;  Doe  v.  Ridout,  6  Taunt 
619;  Mollett  Y.  Bragne,  2  Camp.  103;  Thornton 
V.  Wilson,  2  Starkie,  879 ;  Shop.  Tooeh  272 ; 
Arch.  L.  &  T.  88  ;  Carpenter  v.  BaU,  15  C.  P.  90. 

The  roll  is  however  conclusive  as  to  property 
qualification  (the  language  being  even  stronger 
in  this  respect  with  reference  to  candidates  than 
voters,  see  sees.  70  and  75),  and  the  Co  arts  will 
as  far  as  they  c/in  uphold  the  qualification  in  favor 
of  the  sitting  member.  —  Reg,  ex  rd.  Blakdy  v. 
Canavan,  1  U.  C.  L.  J.  N.  S.  188 ;  Reg.  ex  rel. 
Chambers  v.  Allison^  lb.  244 ;  Reg.  ex  rel.  Ford 
V.  Cottingham,  lb.  214 ;  Reg.  ex  rel  Tilt  ▼.  Cheen, 
7  U.  C.  L.  J.  99 ;  Reg,  ex  reL  Laughton  t.  Bahy, 
2  U.C.  Cham.  R.  180. 

2.  There  is  no  affirmative  declaration  that  the 
candidate  must  have  paid  all  his  taxes  before  the 
election,  only  that  non-payment  disqualifies  him 
ftrom  being  a  member,  and  he  does  not  become  a 
member  of  the  Council  until  he  takes*  the  oath 
of  office. 

The  defendant  paid  his  taxes  before  the  elec- 
tion, which  commences  not  with  the  nomination 
but  with  the  recording  of  the  votes  and  the 
choice  by  the  electors  between  two  or  more 
candidates. 

It  is  sufficient  in  any  base  that  he  has  paid 
his  taxes  in  the  ward  in  which  he  lived,  other- 
wise it  would  follow  that  he  must  have  paid  his 
taxes  in  a  different  municipality,  which  the 
statute  could  not  contemplate. 

8.  The  names  of  the  voters  must  be  received 
as  they  appear  on  the  lists,  and  there  is  no 
machinery  to  carry  out  the  provision  disqualify- 
ing voters  who  have  not  paid  their  taxes,  and  if 
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a  oew  election  is  ordered  the  same  lista  must  be 
used. 

The  persons  whose  names  appeared  on  the  roll 
vere  accepted  bj  both  candidates  as  qualified 
Toters  so  far  as  payment  of  taxes  was  concerned, 
and  though  an  elector  might  not  perhaps  be 
boood  by  BQch  an  agreement,  the  candidate 
would :  Reg»  tx  reL  CKarlet  T.  Ltwit^  2  Cham. 
B.  171. 

The  roll  is  condusiTe. — Sec.  101,  ss.  5 ;  Dun* 
dai  Y.  NiUt^  1  Cham.  B.  198;  Rtg,  ex  rel.  Cham- 
htn  J.  AUiton^  1  U.  C.  L,  J.  N.S.  244. 

More  Totes  are  however  attacked  by  the  de- 
feDdaot  than  by  the  relator  on  this  ground,  and 
s  scrutiny  must  be  had  as  to  that. 

4.  The  defendant  should  not  be  Tisited  with 
costs  if  the  election  is  simply  set  aside  and  a  new 
election  ordered,  as  the  relator  would  then  only 
sQCCMd  as  to  part  —  Reg.  ex  reL  Clark  t.  Mc- 
Mullctty  9  U.  C.  Q.  B.  467 ;  Estex  EUction  Caee, 
9  U.  C.  L.  J.  247  ;  Reg.  ex  reL  Swan  y.  Rowal,  18 
U.  C.  Q.  B.  840 ;  Reg.  ex  reL  Gordanier  t.  Perry, 
3  U.  C.  L.  J.  90;  Queen  t.  ^toms,  7  Ad.  &  £1., 
%0. 

/.  ff.  Cameron,  Q.  C,  Harman  with  him, 
contra. 

1.  As  to  the  question  of  the  surrender,  the 
same  was  completed  in  law,  from  the  absolute 
abandonment  of  the  premises  by  Boyd,  and  his 
RmoTsl  to  new  premises  with  his  new  partner, 
any  question  of  liability  between  Todd,  the  land- 
lord, and  himself  as  to  a  yearly  or  any  other 
tenancy  being  absolutely  concluded  when  Todd 
granted  a  new  lease  to  Smith  &  Arthurs  as  the 
successors  of  Boyd  &  Arthurs.     One  test  was, 
could  Todd  maintain  an  action  for  rent  against 
Bojd  after  the  granting  such  new  lease,  and  could 
Dot  Boyd  set  up  such  new  lease  as  a  oonolusiTo 
answer  and  defence?     Undoubtedly  he  could. 
yiekiU  1.  Atherttone,  10  A.  <fe  E.,  N.  S.  044,  is 
a  direct  case  on  the  point.     Lord  Denman,  C.  J., 
in  this  case  says,  **  If  the  expression  *  surrender 
bj  operation   of  law,'  be  properly  'applied  to 
eases  where  the  owner  of  a  particular  estate  has 
been  party  to  some  act,  the  validity  of  which  he 
is  by  law  afterwards  estopped  from  disputing  and 
Thich  would  not  be  Talid  if  his  particular  estate 
bad  eoQtinned,'  it  appears  to  us  to  be  properly 
applied  to  the  present.    As  far  as  the  plaintiff 
the  landlord  is  concerned,  he  has  created  an 
cstAte  in  the  new  tenant  which  he  is  estopped 
from  disputing  with  him  and  which  is  inconsist- 
ent with  the  continuance  of  the  defendant's  (the 
former  lessees)  term.     As  far  as  the  new  tenant 
is  coocemed  the  same  is  true.     As  far  as  the 
defendant,  the  owner  of  the  partnership  estate 
ia  question,  is  concerned,  he  has  been  an  actiTC 
party  in  the  transaction,  not  merely  by  consent- 
ing to  the  creation  of  the  said  relation  between 
the  landlord  and  the  new  tenant,  but  by  giving 
op  possession,  and  so  enabling  the  new  tenant 
10  enter." 

2.  Reg.  ex  rel.  Rollc  v.  Beard,  ante,  is  conolu- 
sWe  that  the  candidate  most  be  qualified  as  a 
member  at  the  time  of  the  election,  which  it  is 
dear  commences  with  the  nomination. 

3.  As  to  costs,  Reg.  ex  reL  Tinning  v.  Edgar, 
'*^l<,  is  almost  exactly  parrallel  with  this  case 
M  entitling  the  relator  to  costs. 

The  other  grounds  taken  in  moving  the  writ 
vere  also  enlarged  on. 

Joan  WxLsos,  J.— Assuming  that  there  was  a 


tenancy  from  year  to  year,  was  it  not  surrender- 
ed before  the  election,  and  on  the  1st  of  Augui^t 
last,  by  operation  of  law  and  the  acta  of  the  de- 
fendant, on  his  own  showing. 

Boyd  &  Arthurs  dissolved  their  partnership, 
when  does  not  appear,  but  certainly  before  the 
1st  day  of  August  last  Arthurs  is  left  with  the 
business  and  business  premises.  Boyd  retires, 
pays  no  further  rent,  retains  no  further  posses- 
sion, and  is  so  much  a  stranger  that  he  swears  he 
waa  no  party  to  the  lease  to  Smith  &  Arthurs,  or 
ever  heard  of  it  till  after  the  election.  Is  he,  after 
all  that  has  taken  place,  co-tenant  with  Arthurs 
in  these  premises?  Can  he  now  go  to  Arthurs  and 
claim  possession  as  his  Joint  tenant  ?  If  he  can- 
not, he  is  not  bona  fide  possessed  as  tenant,  so  as 
to  qualify  him  as  Alderman  under  this  Municipal 
Act. 

On  the  reasoning  in  the  case  of  NiekelU  v. 
Aiheretone,  10  Q.  B.  N.S.  944,  is  the  defendant 
not  precluded  from  saying  he  is  still  co-tenant 
with  Arthurs  ?  Have  not  all  parties  estopped 
themselves  from  setting  up  the  yearly  tenancy  now 
contended  for  t  Todd  cannot  be  allowed  to  say 
this  yearly  tenancy  between  Boyd  &  Arthurs 
exists,  for  he  has  made  a  lease  under  seal  to 
Smith  ft  Arthurs.  Arthurs  cannot  say  it  sub- 
sists, for  he  is  a  party  with  Smith  to  the  new 
lease.  By  operation  of  law  as  to  these  parties 
the  tenancy  from  year  to  year  has  merged.  Can 
Mr.  Boyd  claim  that  it  is  still  existing  ?  Can  he 
go  to  his  late  partner  and  say  I  am  joint-tenant 
with  yon  ?  I  think  not ;  for  on  his  own  showing 
he  left  his  partner  Arthurs,  and  formed  a  co- 
partnership with  Mr.  Monroe  in  another  place,  as 
wholesale  grocers.  He  left  his  partner  to  do  as 
he  pleased  with  the  business  and  the  warehouses 
in  which  it  was  carried  on,  and  without  doubt ' 
knew  at  least  that  Arthurs  was  carrying  on  the 
same  business  which  he  had  left,  with  his  new 
partner  Smith.  Has  Boyd  any  more  right  to 
assert  an  interest  in  the  warehouses  than  he  has 
in  the  goods,  which  before  his  retirement  hnd 
been  the  goods  of  Boyd  <fc  Arthurs? — See  Mat* 
thews  V.  Sawell,  8  Taunt.  270 ;  Thomae  v.  Cook, 
2B  &A1.  119;  Walker  T.  Riehardton,  2  M.  ft 
W.  8f82. 

I  think  therefore  the  defendant  was  not  at  the 
time  of  the  election  the  co-tenant  of  Arthurs, 
and  without  this  he  had  not  the  property  quali- 
fication to  be  chosen  Alderman. 

As  to  the  second  ground,  that  the  defendant 
had  not  paid  all  his  taxes  before  the  election, 
i{  is  aimitted  the  defendant  paid  his  taxes 
after  the  nomination  and  before  the  polling  day ; 
and  the  question  is,  when  is  the  election  ? 

The  relator  contends  that  it  is  the  day  of  nomi- 
nation ;  the  defendant  says  it  is  the  polling  day. 

That  the  day  of  nomination  is  the  day  of  elec- 
tion seems  clear.  The  polling  day  is  but  nn 
atiyournment  of  the  election.  The  words  of  the 
act  seem  to  put  it  beyond  a  doubt,  for  it  declares 
that  the  proceedings  at  elections*  shall  be — a 
nomination  on  the  last  Monday  but  one  in  De- 
cember, when,  if  only  one  candidate,  or  one 
candidate  for  each  office,  be  nominated,  after  an 
hour,  he  shall  be  declared  elected  ;  but  if  more, 
and  a  poll  be  demanded,  then  the  Returning  Offi- 
cer shall  adjourn  the  proceedings  until  the  first 
Monday  in  January ;  but,  by  sec.  73,  a  candidate 
is  disqualified  who  has  not  paid  all  taxes  due  by 
him. 
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dry  afBdayita  were  filed  bj  the  collectora  of  the 
seTeral  wards  in  which  thej  were  in  such  default. 

4.  As  to  the  property  qcalification  of  the  de- 
feodiot,  affidaTits  were  filed  from  the  city  clerk, 
and  the  Secretary  of  the  Bailding  Society,  as  to 
the  property  on  which  the  defendant  qaalifled 
lod  the  mortgage  thereon,  shewing  that  the 
former  was  under  and  the  latter  OTerstated,  and 
on  which  it  was  argued  thst  the  defendant  was 
amply  qualified ;  and  farther,  that  there  was 
oothiDg  in  the  act  which  required  the  property 
on  which  a  civio  qaalification  is  based  to  be 
uniDcnmbered.  all  that  was  reqaired  was  that 
he  should  be  assessed  for  and  pay  taxes  for  pro- 
perty worth  f4,000  freehold  or  $8,000  lease- 
hold. 

Bodgint  for  the  relators. 

The  worAs  **  elector  who  Toted  or  tendered  his 
▼ote  at  the  election,*'  should  be  interpreted  as 
meaning  at  the  annual  election  of  aldermen 
within  Uie  mnnicipality. 

The  interpretation  contended  for  by  the  defen- 
dant would  leaye  no  redress  in  cases  where  a 
candidate  is  elected  by  acclamation ;  and  that 
part  of  the  statute  which  requires  a  property 
qaalification  might  in  such  case  be  evaded. 

Hagabtt,  J. — This  case  seems  to  me  to  be 
gOTerned  by  In  re  Kelly  t.  Maearow^  and  I  shall 
decide  it  against  the  relators  upon  the  authority 
of  that  c^^se.  If  the  electors  do  not  think  it 
worth  while  to  contest  an  election  in  the  ordinary 
waj,  it  may  properly  be  considered  that  the  Le- 
giBiature  did  not  mean  to  give  them  a  right  to 
contest  it  by  an  application  of  this  kind.  As  to 
the  point  raised,  that  the  proceedings  at  the 
nomination  were  not  kept  open  for  a  full  hour, 
the  objection  is  most  loosely  made  and  is  amply 
contradicted. 

Summone  diteharged  mih  costs. 


Reg.  XX  Bib.  Botss  t.  Dxtlob. 


9,90  Tie. cap.  61,  itc,1»--Di$quaUJlMti4m  ^ 

Bdd,  that  «  County  Clark  is  disqualified  under  sec.  78  of 
29  4  30  Vic  ch.  61,  lh>m  sltUng  as  mayor  of  the  same  or 
toy  other  municipality. 

[ChAmbers,  January  23, 1868.] 

This  was  a  quo  warranto  summons  to  set  aside 
the  election  of  the  defendant,  who  claimed  to 
have  been  duly  elected  mayor  of  the  Town  of 
Kapanee. 

The  defendant  was  cferk  of  the  municipality  of 
the  United  Counties  of  Lennox  and  Addington 
at  the  time  of  his  alleged  election  as  mayor, 
and  it  was  contended  that  being  such  clerk  he 
could  not  legally  take  a  seat  as  mayor  of  that  or 
>nj  other  municipality,  being  disqualified  under 
iec  7^  of  29  A  80  Vic.  cap.  61. 

C  W.  Pater  ton  shewed  cause.  The  disquali- 
fication only  applies  where  the  same  person 
attempts  to  fill  both  offices  in  the  same  uiunici- 
jality ;  and  the  former  act  (22  Vic.  cb.  57,  sec. 
73).  ^ti!l  in  force  in  this  particular  by  Tirtue  of 
see.  428  of  29  k  80  Vic.  cap.  61,  and  the  defend- 
ant would  not  have  been  disqualified  under  the 
former  act. 

Moss  contra.  The  disqualification  is  general, 
and  the  statute  is  clear  on  the  point,  and  differs 
from  the  former  act,  for  here  all  the  officers  who 
ar(»  disqualified  for  election  are  particularised. 
The  reason  of  the  statute  is  obfious,  for  there 
might  be  disputes  between  the  difierent  mnniei*  1 


palities  which  would  render  the  holding  of  these 
offices  by  the  same  person  incompatible.  There 
was  a  mischief  under  the  former  act  which  this 
is  intended  to  remedy. 

JoBV  Wilson,  J. — The  question  is,  whether  by 
the  78rd  section  of  29  <b  30  Vic.  cap.  61,  the 
defendant  is  disqualified  as  a  member  of  the 
municipal  corporation  of  Napanee.  The  words 
of  that  section,  as  regards  this  defendant,  are, 
**no  clerk  of  any  municipality  shall  be  qualified 
to  be  a  member  of  the  council  of  any  municipal 
corporation." 

The  words  of  the  old  statute.  Con.  Stat.  U.  G. 
cap.  64,  see.  78,  are,  "no officer  of  any  munici- 
pality shall  be  qualified  to  be  a  member  of  the 
council  of  the  corporation."  The  defendant  con- 
tends that  he  was  not  disqualified  under  the 
former  act,  and  the  new  act  is  to  be  construed 
as  the  old  one. 

If  this  case  had  occurred  under  the  old  act  I 
should  hsTS  held  this  defendant  disqualified,  for 
the  language  seemed  Tery  clear,  that  no  offioer 
of  any  municipality  shall  be  qualified  to  be  a 
member  of  the  council  of  the  particular  corpora- 
tion. 

But  under  the  last  act  no  clerk  of  any  muni- 
cipality shall  be  qualfied  to  be  a  member  of  the 
council  of  any  muoioipal  corporation.  The  evi- 
dent intention  of  the  legislature  was,  among 
other  things,  to  exclude  persons  who  might  be 
placed  in  a  false  position,  by  reason  of  holding 
two  offices ;  and  no  man  should,  if  it  can  be 
SToided,  be  placed  in  a  false  position. 

It  requires  no  great,  foresight  to  see  that  a 
man,''being  a  subordinate  in  the  municipal  cor- 
poration of  a  county,  and  the  head  of  the 
corporation  of  a  town  or  city  in  that  county, 
would  haye  conflicting  duties  to  perform,  and 
would  represent  conflicting  interests  if  he  held 
these  offices.  To  allow  the  defendant  to  be 
mayor  while  he  held  the  office  of  clerk  of  the 
mnnicipality  of  the  county,  would  be  contrary 
to  the  express  words  of  the  statute,  and  at 
Tariance  with  its  spirit 

The  office  is  adjudged  Taoant,  and  there  will 
be  a  new  election  with  costs  to  the  relator. 


Rao.  Bx  RiL.  Forward  t.  Ditlor. 

Mumictpai  dsetionr—NetioB  to  deetors  ^f  diaqvakifiaatbm  </  a 

B^d^  1.  When  Toters  perversely  throv  away  their  votes 
the  minority  candidate  has  a  right  to  the  seat. 

2.  When  a  candidate  claims  the  ri^ht  to  be  elected  at  the 
nomination  owing  to  hia  opponent's  disqualification,  hia 
going  to  the  polls  waives  such  right 

8.  A  candidate  ahould,  under  auch  ciroumvtances,  beside 
ciairaing  the  seat  at  the  nomination,  also  notify  the  elec- 
tors at  the  polls  that  they  are  throwing  away  their  votes 
by  voting  for  the  disqualified  oandidato. 

[Chambers,  January  85,  1868.] 

This  was  a  quo  warranto  summons  similar  to 
the  last,  but  it  was  further  contended  by  the 
relator,  who  had  been  an  opposing  candidate, 
that  he  was  entitled  to  the  seat  instead  of  the 
defendant.  The  qnestion  of  his  disqualification 
was  admitted  to  have  been  established  by  the 
decision  in  the  case  aboTc  reported ;  and  the 
arguments  of  counsel  were  directed  to  the  ques- 
tion whether  the  relator  was  entitled  to  the  seat. 

Eolmuted  for  the  relator.  The  objection  was 
clear  on  the  face  of  the  statute,  and  as  there  was 
therefore  no  other  qualified  candidate  than  the 
relator  before  the  electors,  it  was  unnecessary  for 
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iding  in  Chambers,  enlnrged 

■ek,  atthesiroetimoordering 

r  the  enl&rgement  to  be  served  on  tha 

isigoae,  to  enable  him  to  appear  kdI 

retinqaiah  bia  cUim,  which  waa  accorl- 


15th    Jannarj.'  Iba    bdiiitdods   agnia 

tQ^  for  argomeol  before  Mr.  JUBticE  A<ln:n 
when  it  was  agreed  belMeen  the  pu:liui 
Lordship  should  dispose  of  tbe  claiiDi 
1I7,  and  not  order  an  issue.  It  itppeire<l, 
J  aSdaTits  filed  by  the  Sheriff,  in  a<IJi- 
Fbe  aboTe  facts,  that  Iha  sale  aader  the 
i.  /a.  bereiD  had  Uken  place  dd  the 
iDeoember  last ;  and  that  he  realized 
.jUm  the  som  of  f  230.  That  od  tbe  dsj 
Wsember,  the  dajr  before  the  sale,  a  writ  of 
"  ioods]  against  the  same  defendant,  at  tbe 

the  said  Soulthorp,  tbe  otaimaat  herein. 

-tjstu  placed  in  bia  hands;  and  that  the  said 

u«^|erp  bad,  since  tbe  sale,  serTcd  him  with  a 

*^~~'<hat  he  claimed  the  proceeds  of  tbe  talJ 

g^^y^^der  his  eiecutioo,  on  tbe  gronnd   ibai 

■a9«';%*gmBnt  on  which  plaintiff's  exeontion  «il 

^(aiW§o*ad  been  released. 

'^^~    appeared  for  tbe  claimant  Bealthorp, 
1  a  TSrified  cop;  of  a  r  ' 


-_ yj  „. ..eculed 

*#^'  b;  the  plaintiff  and  olbers,  relenaini; 
~  Tendant  from  all  claims  whataoefer  that 
r  an7  of  them  had  against  him  (the 
—  .-  "").  ""1  ooolended  that  if  the  jadgment 
'^fiS^ood  aod  Talid  release,  the  plaiotiff  ass 
^j^^ifitled  to  issue  eiecutioa  opoii  it,  or  to 
33<fi?H;  steps  vhaCever  to  enforce  it,  anl  thil 
sbCr^iTe  the  clsimanc  was  aa  against  the  plnio- 
;f!»<?Slitled  to  hsTC  the  proceeds  of  the  «slt 
t?Si(i<|S»  in  his  eiecuWon,  which  was  not  in  unj 
I  SSajSai  peached . 

:SSASa  as  to  (he  claim  of  the  officisl  as'Ivnce. 
•^'l^lirred  to  the  Insolient  Act  of  1664.  sub-sec. 
:aBtcb«.  2.  and  snb-sec.  2:!  of  sea.  S,  nod  to  the 
;■  •Tlf'^'  ^^  ^  13  of  tbe  Act  of  1865.  aoteodin; 
i^t^ae ;  and  contended  that  ander  sec.  1 2.  as 
'SS^'S?'"'  ^^'  goods  had  aotaall;  taken  place 
•^MflS*"  eieontion.  the  proceeds  thereof  were 
~<gfi*^ted  in  the  official  assignee  byirirtueDr 
''Ignment,  as  it  bad  been  made  sabsequent 
and  that  therefore  the  official  as^ii^on 
entitled  (0  the  proceeds  ;  and  in  support 
loDtention  cited,  in  addition  (o  lh«  sbuTO 
I'ed  acts,  Coneerte  T.  Michia,  16  U  C.  O.P. 
'  Whin  T.  TrtadwfU.  17  U.  C.  C.  P.  4S7. 
F.  Meytrt  for  eicention  creditor.  The 
of  the  sale  are  claimed  b;  the  official 
nnder  tbe  InsoWent  Act  of  1B61.  sod 
iriffhas  no  right  to  make  this  application. 
i  of  1865  respecting  ioierpleading  do«S 
plj  to  snob  a  case  as  this.  Tbe  release 
Ver  been  acted  upon  or  cooiidered  as 
ig  the  Judgment  by  the  plaintiff. 
fdBtlhunt,  for  theofficial  assignee.  The 
I  not  properly  in  court,  and  tbe  officisl 
is  entitled  to  receire  the  proceeds  of  tlie 
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rale ;  all  tbe  aseets  of  the  insolTent,  of  eyery 
kind  aod  description,  are  Tested  in  the  assignee, 
aad  section  12  of  the  Act  of  1866  does  not  exempt 
the  money  in  dispute  herein,  even  although  the 
sale  had  taken  place  hefore  the  assignment ;  and 
at  all  events  the  cliumant  is  not  entitled  to  it,  as 
it  had  not  been  made  under  his  execution  ;  and 
if  the  plaintiff  is  not  entitled  to  it  under  his 
execution,  it  must  go  to  the  assignee. 

Adam  Wi lsow,  J. — I  must  overrule  the  objec- 
tion uken  that  the  Sheriff  is  not  properly  before 
me,  or  entitled  to  make  this  application.  This 
is  one  of  the  cases  to  which  the  Act  of  1865, 
uneading  the  Interpleading  Act,  was  intended 
to  apply. 

In  the  face  of  the  release  filed  by  the  claimant, 
I  eannot  see  what  right  the  plaintiff  has  to  claim 
the  money  at  all.  He  has  released  his  judgment, 
and  there  is  therefore  nothing  due  upon  it.  The 
claimant's  execution  was  in  the  Sheriff's  hands 
before  the  sale  took  place,  and  I  think  he  is  en- 
titled  to  have  the  proceeds  of  tbe  sale  applied 
on  it 

I  also  think  that  he  is  entitled  to  it  ai  against 
the  official  assignee;  for  section  12  of  the  Act  of 
1865  says  that  "  the  operation  of  the  7th  sub- 
section of  section  2,  and  of  the  22nd  sub-section 
of  section  3,  of  the  Act  of  1864,  shall  extend  to 
all  the  assets  of  the  insoWent  of  every  kind  and 
description,  although  they  are  actually  under 
Beizare,  under  any  ordinary  writ  of  attachment, 
or  nnder  any  writ  of  execution,  so  long  as  they 
tre  not  aefvally  told  by  the  sheriff  or  sheriff's 
cfficer,  under  such  writ."  In  this  case  the  goods 
were  aUually  sold,  and  therefore  I  think  the 
cf5cial  assignee  is  not  entitled  to  the  proceeds. 
I  will  therefore  order  that  the  plaintiff  and  the 
official  assignee  be  barred  from  all  claim  thereto, 
that  the  f.heriff  do  pay  over  the  proceeds  to  the 
claimant  Sculthorp.  and  that  the  plaintiff  do 
ptj  to  the  sheriff,  claimant  and  official  assignee, 
their  cests  of  this  application. 

Order  accordingly. 


CHANCERY. 


{JUporUd  by  ALtx,  Geaxy,  Kaq^  Bepmrier  lo  the  Cburl.) 

Pattgbson  ▼.  The  Rotal  Iksobanci  Cohpamt* 

Jnncranoe— Proviiionot  receipt. 

L  ipplhd  to  aD  agvnt  of  the  Rojal  IngnraDM  Obrnpaoy  to 
«fl«<et  ao  imraxBoce,  and  paid  tha  pramliiB.  Tbe  ag«Dt 
piv«  the  iMiud  raeelirt,  fi>(  lowing  a  form  aapplied  by  the 
CoTD]Ku«y,  and  vhich  declared  that  a  policy  wonid  be 
tea^si  by  the  Oompany  In  alrty  days  If  approved  of  by 
Ui9  Manaiter  at  Toronto :  that  otherwtaa  the  receipt  wonld 
bi<  eaikjelled  and  the  amonnt  of  nnearned  premium  re> 
fcDdnd,  and  that  the  receipt  woald  he  TOid  should  oam- 
pli»n«  oil  he  used  on  the  premisei. 

The  a(^ot  did  not  report  the  tranaaetlon  to  the  Oonpany, 
*^d  alter  the  expiration  of  ilzty  daya  a  fire  occurred. 

fi^l.  That  this  receipt  contained  a  vaid  contract  tat 
tetertm  Imraranoe. 

«^,  *2dly.  That  the  Oompany,  and  not  the  Inanrad,  ahould 
Attain  any  damage  oceaaioned  by  the  agent*a  neglect,  and 
uat  tbe  Company  was  liable  Ibr  the  loaa  by  the  Are. 

[U  Oraat,  109.] 

Sxamioation  and  heariog  at  Cobonrg. 

Blake,  Q.  C,  and  J.  D.  Armour  for  the  plaintiff. 

Crooh,  Q.  C.,  for  the  defendants. 

VamKovohkkt,  C— The  receipt  issued  in  this 
WW  is  headed  "  Agent's  ProTisipnal  Receipt." 
It  Ls  ia  the  form  furnished  in  blank  to  the 


agents  of  the  Company  for  use.     It  is  fille'l  up 
by  the  agent,  and  acknowledges  the  receipt  of 
$40,  **  being  the  premium  of  insurance  on  pro* 
perty  for  twcWe  months,  and  for  which  a  policy 
will  be  issned  by* the  Royal  Insurance  Company 
within  sixty  days  if  approfed  by  the  manager  in 
Toronto,  otherwise,  this  receipt  will  be  cancelled, 
and  the  amount  of  unearned  premium  refunded," 
and  at  the  bottom  appears:  <*N  B.  This  receipt 
will  be  Toid  should  camphene  oil  be  used  on  the 
premises."    I  take  this  receipt  to  contain  a  con- 
tract for  an  interim  insurance — that  is,  till  tbe 
transaction  CTidenced  by  it  is  rejected  by  the 
manager.    .The  proTision  for  the  return  of  un- 
earned premium  shows  that  the  insurance  was  to 
take  effect  at  once,  aod  the  condition  for  making 
the  receipt  Toid  in  case  camphene  be  used,  must 
imply  an  immediate  insaranoe  continuing  on  the 
receipt  till  it  is  superseded  by  rejection,  when  it 
is  to  be  cancelled ;  or,  by  a  policy.    The  evidence 
of  the  manager  shows  that  the  agents  were  an- 
thoriied  to  issue  these  receipts,   and  that  the 
company  had  always  treated  them  as  creating 
insurances  until  they  were  disapproTcd  by  the 
manager.     I  should,  I  think,  hold  that  by  means 
of  this  receipt,  aod  the  payment  of  the  money 
which  it  acknowledges,  an  insurance  was  effected 
binding  on  the  company,  and  that  it  continued 
to  be  binding  up  to  and  -at  the  time  of  the  fire  ; 
no  rejection  of  it  having  taken  place  in  the  mean 
time.     The  oompany,  it  is  true  had  no  opportu- 
nity to  reject,  because  their  agent  had  never 
informed  the  manager  of  the  risk  ;  but  they,  not 
the  plaintiff  must  suffer  by  his  neglect  or  fraud. 
The  plaintiff  was  not  bound  to  see  that  McLeod, 
the  agent,  did  his  duty  to  the  company.    He  had 
a  right  to  presume  that  this  was  done,  and  he 
heard  nothing  to  the  contrary.     We  know  that 
very  often  policies  do  not  issue,  parties  insured 
resting  upon  their  receipt  as  evidence  of  tbe  fact ; 
and,  though  the  plaintiff  might  have  demanded 
a  policy  and  required  and  enforced  one  after 
sixty  days,  yet  I  cannot  hold  that  ho  lost  or 
abandoned  his  insurance  by  neglect  to  do  this. 
It  is  proved  that  the  manager  issued  settled 
forms  of  policy,  which,  with  the  seal  of  the  com- 
pany, were  transmitted  to  him  from  EngKnd  in 
blank,  to  be  filled  up  and  issued  by  him.    I  think 
it  must  by  intended  as  against  the  company  thnt 
it  was  one  of  these  policies  they  contracted  to 
issue  by  the  receipt,  unless  the  insurance  was 
rejected,  or  was  altered  and  a  special  form  of 
policy  stipulated  for.     The  plaintiff  could  not 
insist  on  any  better  terms  than  those  usual  forms 
of  policy  would  hate  given  him ;  and  to  one  of 
those  I  think  him  entitled,  unless  his  action  in 
regard  to  the  Western  Insurance  Company  shuts 
him  out  from  his  claim  on  the  Royal  Insuranoo 
Company. 

Looking  at  the  fact  that  McLeod  was  agent 
for  both  companies— that  the  plaintiff  did  not 
contract  with  the  Western  Insurance  Company, 
or  authorize  McLeod  to  do  so  for  him ;  that 
McLeod  concocted  the  papers  in  the  plaintiff's 
name  with  that  oompany,  and  prepared  the  affi- 
dayit  which  the  plaintiff  made  to  sustain  it  at  a 
time  anterior,  so  far  as  I  can  see,  to  any  know- 
ledge by  the  plaintiff  of  the  attempt  of  McLeod 
to  transfer  the  risk  to  the  Western ;  that  Mo- 
Leod's  act  was  a  fraud,  by  which  he  hoped  to 
get  rid  of  the  earlier  flraud  practised  on  the 
Royal  by  embenling  the  money  paid  to  him  by 
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I,  declined  to  addreai   the  jar;, 

rdiel  of  gailt;  was  TaDDd  l>;  tbem. 

luted   the   judgment   kud   llbenled   tbe 

l^?DC;'^  ■■ 

I  or  the  justiosB  of  fither  bench  and  i 
'    f  tbe  Eioheqner  might  be  taken  a: 
— wbelber  tbe  priaoner  wu   properlj 
fl  of  the  wounding,  there  being  no  bti- 
bat  he  uaed  eDjiniilriime  itotfafr 
,  -je  band  or  baodi  T 
tJjp^Dsel  appeared  for  tbe  prisoner. 
H^^i^'i''fortha  proaeontion — Thiai>«n  a  aoDod 

.iJ "-a,  „  .„i„g  ^f  24  A  26  Vio.  cap.  97. 

a,  C.  J.— Tbia  indlcimput  wu 

ill?    |5'*t^  >^H<a»ru,  ingf]     Yea.     Thrre   waa   no 

_    ■^•fi^A^ij^ja  K    J-irtgO  lffi►^^  TjeM"o  d  not  ba  aujtnioed  w' 

gflft.     ^'>^Bs|^qg.   4,  ^  a"'?*'''^     -^S  *  K    689. 

,_.. — ..      -„ —  TT.^-.f.,.«^  ng^^jt4.     ^gg       1,  cap.  80,  aec.  16.  which' in 

ally  the  Bsme  as  the   [.rucnl 

ithorit;  thnt  fiui'li  ho  io- 

wonudiog.     There  the  poinL 

been  argatd  hj  tbe  couDSd 

and  the   decision  bnl;  goes 

lid  not  be  %  maimipg: 

nd  Jttg.  T. 

I  there  ciud  hj  ibe 

ihow  Ihit  aniinetni- 

wounding ;  hoi 

1I7  ahowB  that  pouring  acid 

~  by  which  ber  eight  waa 

■n    mlng ;  and  in  the  latter  caae. 

f  a  peraon'e  noee  waa  held  not 

B  Qeo.  4,  cap.  SI,  lec,  111. 

en    n/tcoM,  2  Lewio'iC.  C.  13U. 

wiih  hie  teeth  bit  off  the  pre- 

ree  yeara  old.  It  wee  held  not  a 

io.  oap.  65,  Bco.  4 ;  bat  there 

diOerent   from   thoa«  of  the 
Ma  indictment  is  framed. 
C    J. —  You   bare   Bstisfaclonly 
decUiona  referred  to;  hot  no 
preaeol  01 

wfully  and   malioiouMy  l» 
"'     ly  cattle. 


ly  laceration  whir 

aity  of  tbe  ialcrual  akin.    1 

o  mooh  malice  on  the  part  i 

puaioD,  he  uaea  hia  li'l  only 

be  wordt  of  (ha  aialate,  aod  i 

h       o  altering  the  worda  of  ihi 

L  gi     (are  may  huTc  intended 


gel 


Court  concurred. 

Conciclion  o firmed. 
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CORBESFONDEKCE. 


Insohent  Actt — Amgne€9, 

Bblletillr,'  81st  March  1868. 
To  THE  Editors  or  thk  Law  Jouhitai*. 

GsKTLEiTEN, — "A  Communication  under  the 
caption,  Asiigneei  in  Bankruptcy  matten — 
The  operation  of  the  Act,  appears  in  the  Local 
Cimrte  and  Municipal  Gazette  ofVL^xcYiy  1868; 
wherein  the  "Scarhoro"  correspondent  asserts 
that,  *^The  working  of  the  Act  since  1864 
clearl/  proves  it  to  he  a  hungled,  defective 
affair,"  and  he  proposes,  **to  point  out  a  few  of 
its  defects  and  in  addition  to  refer  to  the  con- 
duct of  official  asBignse$.^^ 

"Scarhoro'^  points  out  what  he  thinks  are 
defects  in  the  Act,  and  refers  to  the  conduct 
ofoEBcial  assignees,  but  omits  (except  by  his 
own  assertion,  that  the  working  of  the  Act 
clearly  proves  it  to  be  a  bungled  afiair)  to  give 
instances  where  there  has  ever  been  any  failure 
in  the  working  of  the  Act    Many  insolvents 
haye  been  refused,  and  many  more  have  ob- 
tained discharges ;  and  it  must  be  assumed, 
that  these  insolvents,  who  have  been  refused 
discharges  ought  not  to  have  obtained  them ; 
and,  if  they  deemed  the  judges  decision  errone- 
ous, the  Superior  Court,  on  appeal,  might  have 
rectified  the  error  or  confirmed  the  decision ; 
and  any  one  creditor  has  the  right  of  appeal 
igainst  the  decision  granting  the  discharge. 
Therefore,  it  follows,  that,  if  any  insolvent  has 
been  wrongfully  refused  or  has  improperly 
obtained  a  discharge — it  is  not  the  fault  of  the 
Act,  but  of  the  insolvent  or  his  creditors  as 
the  case  may  be.     It  is  denied  that  because 
the  assignee  is  corrupt,  and  deceives  the  credi- 
tors—that the  Act  is  a  bungle,  or  defective. 
The  official  assignee  is  bound  to  give  security 
'*for  the  due  performance  of  his  dutiee,^^  and 
the  creditors  assignee  is  bound  to  "give  such 
security  and  in  such  manner  as  shall  be  or- 
dered, by  a  resolution  of  the  creditors ;  and 
shall  conform  himself  to  such  directions,  in 
respect  thereof  and  in  respect  of  any  change 
or  modification  thereof  or  addition  thereto,  as 
are  subsequently  conveyed  to  him  by  similar 
resolutions" — which  bond  is  to  be  taken  in 
iavoT  of  the  creditors  and  deposited  in  the 
proper  Court    The  assignee  is  likewise  under 
the  summary  jurisdiction  of  the  Court  and  the 
performance  of  his  duties  may  "be  enforced 
by  the  judge  on  petition  in  vacation  or  by  the 
Court  on  a  rule  in  term  under  penalty  of  im- 
prisooment,  as  for  contempt  of  Court  whether 


the  duties  are  imposed  on  him  by  deed  of 
assignment,  by  instructions  of  creditors  com- 
municated to  him  or  by  the  terms  of  the  Act" 
His  duties  are  well  defined  and  performance 
can  be  enforced  which  proves  there  is  no 
bungle  or  defect  in  the  Act  in  that  respect  If 
"Scarboro"  knows  that  "the  working  of  the 
Act  since  1864  clearly  proves  it  to  be  a  bun- 
gled, defective  afiair,"  because  the  insolvent 
"selected  the  official  assignee  to  get  him 
through  for  a  certain  fee  generally  $6Q,"  he 
impliedly  admits  that  his  creditors  allowed  a 
public  officer  to  deceive  and  injure  them  whilst 
the  Act  affords  a  most  severe  and  certain 
remedy.  If  creditors  neglect  to  secure  pro- 
fes»onal  assistance  and  permit  assignees  to 
deceive  them,  "  Scarboro"  ought  to  blame  the 
bungling,  careless  creditors,  not  the  Act 

No  doubt  many  men  have  obtained  dis- 
charges who  have  not  made  a  full  disclosure 
of  their  estate,  some  owing  to  perjury — others 
through  the  neglect  of  the  creditors.  But 
this  does  not  prove  the  Act  a  bungled  or 
defective  affair.  "Scarboro"  reminds  me  of 
Lord  Palmerston^s  reply  to  the  Scotch  Cleri- 
cal petition  to  the  Government  to  set  apart 
a  day  of  prayer  to  our  Lord,  to  remove  pesti- 
lence, which  was  that  the  pestilence  was 
caused  by  filth  and  to  remove  the  cause  in- 
stead of  praying,  and  the  pestilence  would 
abate,  so  I  say,  if  creditors  will  employ  good 
counsel  and  remove  the  corrupt  assignees, 
"Scarboro"  will  fail  to  see  the  bungled,  defec- 
tive Act 

For  instance,  if  an  assignee  gives  a  certificate 
that  the  insolvent  "has  complied  with  all  the 
provisoes  of  the  Act,  has  attended  all  meet- 
ings, has  filed  a  statement  of  his  affiiirs  on 
oath,  fairly  showing  how  he  has  disposed  of 
his  property,"  &c.,  and  it  can  be  proved  that 
the  certificate  is  untrue,  there  can  be  no  diffi- 
culty in  applying  a  remedy.  If  it  cannot  be 
shown  or  is  neglected,  it  is  presumed  true,  and 
creditors  have  no  cause  of  complaint;  at  all 
events  it  is  not  the  fault  of  the  Act  It  is 
admitted  that  legislation  is  not  always  perfect 
but  it  is  denied  that  it  is  always  imperfect 
In  ninety-nine  cases  out  of  one  hundred,  Sta- 
tutes are  declared  defective  by  persons  too 
lazy  to  study  them  or  too  ignorant  to  under- 
stand or  properly  construe  them,  or  too  neg- 
ligent to  take  advantage  of  their  provisions. 

It  is  a  remarkable  suggestion,  "  that  if  a 
man  has  once  gone  through  the  insolvent 
court,"  he  should  not  again  go  through  with- 
out paying  10<.  on  the  pound."    That  is,  if  a 


'Sisisr^a^siU'O' 


tiil 

M 


^"1 


rate  in  the  pound,  except  uodcr 
for  composition  ar.d  dischars^  if 

his  estite,    Th»  tending  of  modern 

I£i4li(n  is  that  the  ineoWent  tnd  bis  estate 

^f^B^^  be  more  embarrassed  and  diminished 

£*,  and  that  his  creditors  shall  take  his 

jAState.     If  they  obtain  this  they  ought 

jb^atisfied  to  allow  the  unfortunate  to  try 

_  iffll  again  and  bencBt  by  experience  irbich 

t^Ii^HIimBtely  be  an  advantage  to  himself, 
ig|3iiE'Creditor8  and  to  the  public  generally. 
■jLiiea  under  which  the  Judge  exercisee 
^|Sctian  of  granting  the  discha:^  abso- 
iSlconditionally,  or  suBpensively,  or  re- 
^ieigC absolutely,  are  laid  down  by  Westbury 
^fi^Chancellor)  in  Be  3feK  v.  TTiome,  31 
^3:>&  S.  (Bankruptcy)  87,  to  which  "Scar- 
^g^^  referred,  which  if  be  reads  carefully, 

tv|?tcr  ventures  an  opinion,  ho  will  arrive  at 
^lusion  that  the  Act  of  1864  is  neither 
[•iJCjj^e  nor  so  defective  as  he  imagines. 
^H^n  "Scarboro"  thinks  it  should  be  cnac- 
^^linctly,  that  the  insolvent  "shall  be 
An^Sg^^d  only  from  the  debts  or  liabilities 
Ij  ^&^ned  in  his  Schoilule  of  debts."  Upon 
SjSj^jnt  "Scarboro"  puts  the  question  to 
j§B^»he  S  U.  C.  L.  J.  N.S.  1B3,  and  you  drily 
^Ip5  "to look  it  up."     He  is  now  referred 

t;J>^^  V.  Fid/ord,  U  Jurist,  272.  where 
tlfa^ecided  that  a  final  order  granted  under 
lisb  Acts,  similar  to  our  then  bankru[it 
iilvBnt  Acts,  could  be  set  up  as  a  de- 
^csSlany  debt  not  included  in  the  Schedulft 
■  '^^i  Stephen  T.  Oreen,  11  TJ.  C.Q.  B.  457 
.■W^i^flod  T.  Farrie.  J7  U.  C.  Q.  B!  490 
^^k£So  t.  Eolahan,  8  JnriEt,  N.  S.  11 
SSSffili  T.  JBiitly,  Ell.  k  Ell.  425  ;  Booth  v 
^JJgun,  1  Ell.  k  Ell.  414.  'None  of  the  Acts 
*^^Ilhich  these  decisions  were  had,  con 
^Cy»5ny  such  special  provision  as  suted 
^Sil^Uourts  have  alw.-iya  held  that  no  cred- 
£^^«ound  whose  nnme  and  debt  is 
iiJIni^cd  in  the  Sohodulo. 
•»■■•»■  QCINI 
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Fre/erential  AisignmenU. 
To'THB  Editors  or  ths  Canada  Law  Joubmal. 

Toronto,  April  16,  1868. 

At  page  801,  Con.  SUt'U.  C.  22  Vic.  cap. 
20,  sec.  IS,  we  find  these  words :  '*  In  case 
auy  person,  being  at  the  time  (1st)  in  imoU 
tent  circumUanceM  (2nd),  or  unable  to  pay  hU 
debti  in  full  (3rd),  or,  knowing  himself  to  be 
OD  the  eve  of  insoheney^  makes  or  causes  to 
be  made  anj  gift^  oonrejiance,  assignment  or 
tnnsfer  nf  any  of  his  goods;  &c.  (Ist),  with 
intent  to  defeat  or  delay  the  creditors  of  such 
person  (2nd),  or  with  the  intent  of  giving  one 
or  more  of  the  creditors  of  such  person  a  pre- 
ference over  his  other  creditors  (8rd),  or  over 
any  otie  or  more  of  tueh  creditors,  every  such 
gilt,  conveyance,  &c.,  shall  be  null  and 
void,"  &C. 

1  have  above  (putting  in  figures,  to  denote 
the  material  points  of  law  contained  in  the 
section)  given  the  substance  of  section  18, 
relating  to  preferential  assignments,  passed  in 
18j9. 

An  interpleader  case,  that  was  decided  re- 
csntly  in  the  Dirision  Court  at  Richmond  Hill, 
ia  which  case  the  law  contained  in  the  section 
Tas  construed  by  John  Duggan,  Esq.,  Q.  C, 
deputy  jadge,  in  a  certain  way  new  to  me,  has 
induced  me  to  trouble  you  with  a  few  remarks 
on  this  branch  of  the  law.  The  decision  itself 
was,  considering  the  facts  of  the  case,  net  only 
a  surprise  to  me  so  far  as  the  law  is  concerned, 
but  one  which  could  not  but  have  a  damaging 
etfticl  upon  the  rights  of  all  creditors,  and  in 
elTect  nallifies  the  act  itself. 

^e  all  know — ^at  least  those  who  were  in 
fall  law  practice  prior  to   1858 — how  very 
common  it  was  for  dishonest  debtors,  prior  to 
that  year,  to  give  chattel  mortgages  of  all  their 
goods  to  one  creditor,  generally  a  relative,  and 
that  the  country  was  flooded  with  one-sided 
^ignmcnts  and  covert  and  secret  transfers 
of  goods,  whereby  one  creditor  or  a  few  credi- 
tors were  preferred  to  the  creditors  in  general. 
This  act  of  1859  was  passed  to  stop  the  mis- 
chief, and  was  so  framed  and  worded  that  one 
would  have  thought  that  rogues  in  the  shape 
of  debtors  had  a  network  thrown  around  their 
lets  which  would  catch  almost  any  case  of 
attempted  fraud.    The  act  was  passed  to  put 
down  all  dishonest  dealings  and  improper  pre- 
ferences; in  &ct  (and  so  lawyers  have  hereto- 
fore understood  it),  that  a  man  who  was  in 
^harrassed,  failing,  or  even  gitaei  insolvent 
i^mstances,  had  no  right,  in  his  troubles, 


to  make  over  all  his  chattels  to  one  creditor, 
leaving  the  rest  nothing  to  lay  hold  on.  Now 
this  decision  at  Richmond  Hill,  of  the  learned 
Q.  C,  acting  for  Judge  Boyd,  is  in  the  very 
teeth  of  this  view  of  the  law.  In  fact,  so  fully 
did  the  public  and  lawyers  take  my  view  of 
the  law,  that  it  is  well  known  that  since  1858 
not  one  chattel  mortgage  or  assignment  has 
been  filed  and  made,  where  five  used  to  be 
made  prior  to  that  period,  under  similar 
causes  for  them. 

The  facts  of  this  case  at  Richmond  Hill  are 
briefly  these :  A.,  a  debtor,  owed  many  debts, 
and  B.,  C,  D.  and  E.,  at  Richmond  Hill,  had 
obtuned  judgments  in  the  Division  Court 
against  him  there,  on  which  executions  had 
been  issued  and  returned  nulla  hona  repeat- 
edly; and  he  had  in  consequence  of  this 
been  ordered  to  pay  small  sums,  such  as  one 
dollar  and  half-a-dollar  a  month,  on  the  judg- 
ments, as  an  insolvent  A.  owed  also  other 
things  elsewhere,  and  judgments  too.  He 
owed  $1,100  for  rent  unpaid ;  and  he  owed  a 
sister  of  his,  for  borrowed  money,  borrowed 
for  many  years  back,  nearly  $1,500.  He  had 
given  formerly  (in  1863,  I  think)  a  chattel 
mortgage  to  his  landlord  to  pay  his  rent,  part 
of  the  $1,100  above  referred  to.  This  ^battel 
mortgage  had  been  neglected,  and  allowed  to 
run  out  One  of  his  creditors  (B.),  seeing  this, 
took  out  an  execution,  and  was  about  to  levy 
on  his  goods,  when  he  made  another  chattel 
mortgage,  in  January,  1858,  to  his  sister,  con- 
veying all  his  goods  to  her,  and  setting  at 
defiance  his  said  creditors.  B.,  notwithstand- 
ing this  transfer,  levied  on  his  goods,  and 
hence  the  interpleader  case,  which  arose  on  a 
claim  made  by  his  sinter  to  his  goods,  under 
the  last  chattel  mortgage. 

Now,  there  is  not  a  shadow  of  a  doubt  but 
that  A.  intended,  by  this  transfer,  to  prefer 
his  sister  to  all  other  creditors ;  to  cut  off  all 
others,  to  give  her  all  his  goods,  preferring  one 
creditor  to  another.  There  is  no  doubt  but 
that  his  sister  knew  this,  nor  that  he  was  in 
embarrassed  circumstances,  unable  to  pay  his 
debts  in  full — in  fact,  that  he  was  an  insolvent 
The  goods  he  conveyed  were  not  worth  over 
$1,000,  at  a  high  estimate,  which  would  not 
pay  the  chattel  mortgage  he  gave  his  sister. 
He  owed  these  creditors,  B.,  C,  D.  Sn  E., 
besides,  and  his  landlord  over  $1,000.  He 
had  some  valueless  interests  in  lands  heavily 
mortgaged.  And  if  it  were  possible  to  find  a 
I  debtor  or  a  case  coming  within  the  meaning  of 
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Bection  18  of  the  act  of  1859,  this  debtor  A. 
and  this  case  came  within  such  meaning. 
Yet  it  was  held  at  the  court  bj  the  learned 
deputy  judge,  that  the  chattel  mortgage  of 
1868  must  prerail,  and  the  creditors  be  sent 
to  the  wall,  the  sister  of  A.  taking  all  the 
goods! 

The  decision  was  alleged  to  be  made  on  the 
ground  that  A.  swore  he  did  not  mean  to 
defraud — that  he  had  some  interests  in  mort- 
gaged lands.  If  we  look  at  the  strict,  search- 
ing clauses  of  the  section,  as  marked  with 
figures  bj  me,  we  will  see  that  it  matters  not 
what  the  debtor  may  swear  as  to  his  intents, 
when  those  intents  are  contrary  to  the  patent 
hcts  of  the  case.  We  are  to  judge  of  a  man's 
intents  by  his  acts.  If  A.  conyeys  all  his 
chattel  property  to  his  sister  F.,  leaving  all  his 
other  creditors  with  nothing — prefers  her  by  a 
chattel  mortgage,  what  is  the  true  inference  ? 
He  has  preferred  one  creditor  to  another,  and 
put  it  out  of  his  power  to  pay  any  other.  He 
has  shown  himself  unable  to  pay  his  debts  in 
full  by  paying  only  one,  and  leaving  unpaid 
many  others.  YHio  cares  what  he  may  swear 
a'bout  his  intents?  The  law  points  out  the 
fact  of  what  he  has  done,  and  what  exists ; 
and  that  is,  that  he  has  divested  himself  of  all 
his  property  to  pay  one,  to  prefer  one  over  aU. 
If  the  act  did  not  intend  to  prevent  such  a 
thing,  what  is  its  meaning  ? — ^what  is  it  worth  ? 
A  man  may  have  uncertain  interests  in  mort* 
gages  of  lands,  or  may  even,  if  the  lands  vch 
sold  well,  be  able  to  pay  all  he  owes ;  but  that 
fact  would  not  make  such  a  sale  as  I  refer  to 
good  under  the  act  of  1869. 

We  yet  have  to  see  what  it  means  when  it 
says  a  debtor  shall  not  prefer  one  creditor  to 
another,  by  transferring  all  his  goods.  Credi- 
tors having  judgments  and  executions  are  not 
to  be  defrauded  by  chattel  mortgages  set  up 
by  one,  and  told  to  go  and  look  to  some  un- 
certain interest  in  mortgaged  land.  One  cre- 
ditor has  no  right  to  step  in  and  take  all  the 
available  goods  of  a  debtor  by  a  chattel  mort 
gage,  and  stop  other  eq*aally  deserving  credi- 
tors from  getting  anything. 

The  act  of  1859  was  not  intended]  to  inter- 
fere with  chattel  mortgages,  or  sales  made  by 
persons  who  had  goods  amply  sufficient  to 
pay  all  their  creditors  if  sold.  A  chattel 
mortgage  made  by  any  perfectly  solvent  per- 
son, one  who  at  any  time  could  show  chattel 
property  enough  to  enable  a  sheriff  to  make 
the  amount  of  all  executions  placed  in  his 


hands,  is  no  doubt  good  in  law ;  but  if  such 
a  person  simply  had  lands,  and  were  to  trans- 
fer all  his  goods  to  one  person,  having  at  the 
same  time  judgments  against  himself  on  which 
executions  could  or  were  about  to  issue,  then 
it  might  be  very  fairly  asked  whether  that 
debtor  had  not  preferred — ^had  not  given  ooe 
creditor  an  illegal  preference  over  his  other 
creditors. 

It  is  quite  evident  that  the  act  of  1859  was 
passed  forihe  benefit  of  creditors,  upon  a 
generous  view  of  the  law,  and  no  crimping 
construction  should  be  given  to  it 

If^  as  in  this  case,  a  debter  owes  a  relative 
$1,600,  which  sum  more  than  covers  all  his 
chattel  property,  and  on  the  eve  of  the  levying 
of  several  executions  gives  a  sweeping  chattel 
mortgage  of  all  to  this  one  relative  or  creditor, 
could  any  lawyer  say  that  he  did  not  bring  him- 
self within  the  meaning  of  some  part  of  sec- 
tion 18  r 

It  may  be  said,  he  swears  his  intention  was 
not  to  do  so;  but  that  is  simply  nonsense,  as 
the  act  is  self-«vident  Would  he  have  done 
so  if  he  had  not  owed  many  others — had  not 
been  about  to  be  sold  out,  being  on  the  eve  of 
insolvency  f  Does  he  not  patently  give  a  pre- 
ference to  one  creditor,  and  set  at  defiance  all 
others?  These  are  the  pertinent  questions. 
It  is  greatly  to  be  lamented  that  courts  and 
judges  will  not  construe  acts  of  Parliament  in 
the  spirit  in  which  the  Legislature  passed 
them.  Further,  no  case  can  be  found,  or  was 
quoted  or  produced,  under  the  evidence  in  this 
interpleader  case,  to  warrant  the  decision. 

C.  IC  D. 
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LORD  BBOUGHAH 

Recent  despatches  from  England  bring  us 
Dews  of  the  death  of  Henry  Brougham,  Baron 
Bronghtm  and  Yauz,  in  his  ninetieth  year,  at 
his  residence  near  Cannes,  in  France. 

He  was  bom  in  Edinburgh,  on  the  19th 
September,  1779,  and  was  educated  at  the  High 
School  and  University  of  Edinburgh,  where 
he  was  laborious  and  successful.  He  became 
&D  adrocate  at  the  Scottish  bar,  in  1800,  and 
aboat  two  years  afterwards  commenced  his 
omnection  with  the  Bdinhurgh  Beeieto^  to 
which  he  was  for  several  years  one  of  the 
most  constant  and  eminent  contributors.  In 
1807,  he  removed  to  London,  and  the  year 
afterwards  was  called  to  the  bar  at  Lincoln's 
Inn,  where  his  great  ablities  and  untiring  ener- 
gy nade  his  success  as  certain  and  more  brilli  - 
ant  than  it  could  have  been  in  the  more  limited 
iphere  north  of  the  Tweed. 

Though  his  star  was  in  the  ascendant,  both 
u  a  writer,  an  advocate,  and  as  a  outspoken, 
fearless  statesman,  the  celeberity  he  acquired 
by  his  defence  of  Queen  Caroline,  brought 
him  most  prominently  before  the  public,  and 
nade  him  for  years  one  of  the  idols  of  the 
Sogiish  nation.  This  masterly  effort,  and  his 
speech  on  the  Beform  bill,  were  the  oratorial 
effi>rts  by  which  he  was  best  known  to  &me, 
professionally  and  politically.  He  is,  how- 
ever, best  known  to  those  of  the  present  day, 


as  the  greatest  reformer,  and  particularly  law 
reformer,  of  his  day. 

Those  who  are  interested  in  the  administra- 
tion of  the  system  of  law  and  equity,  com- 
bined in  the  English  County  Courts  and  in 
our  Division  Courts,  will  remember  the  atten- 
tion he  gave  to  this  subject,  in  connection 
with  other  law  reforms  for  the  amelioration  of 
the  debtor  and  the  security  of  the  creditor. 

Mr.  Brougham  was  appointed  Lord  Chancel- 
lor during  Lord  Grey's  administration,  and 
though  not  attaining  to  the  eminence  on  the 
bench  that  he  did  at  the  bar,  his  energy  Vas 
the  same,  and  his  zeal  as  untiring  as  before. 

His  powers  of  work  were  almost  super- 
human. Such  an  intellect,  combined  with  such 
physical  endurance,  and  such  a  determined, 
dauntless  spirit  knew  nothing  of  failure,  until 
he  had  risen  from  an  obscure  position  to  the 
highest  honours  which  his  country  could  re- 
store. He  has  left  a  name  without  which  many 
pages  of  English  history  would  be  a  blank,  and 
his  memory  will  ever  remain  as  a  beacon  of 
encouragement  to  the  industrious  student,  am- 
bitious of  success.  Their  motto  should  be 
what  his  proved  to  be,  "  Whatsoever  thy  hand 
findeth  to  do,  do  it  with  thy  might^' 


JUDGMENT  SUMMONS. 

The  following  remarks,  taken  from  one  of 
the  leading  legal  periodicals  in  England,  may 
may  give  some  useful  hints  to  us,  as  to  the 
best  mode  of  enforcing  the  payment  of  judg- 
ments in  the  Division  Courts  against  unwil- 
ling debtors. 

The  writer  of  the  article  alluded  to  (in  the 
Solieitof^B  Journal)  Fpeaks  thus : 

Some  of  the  oonnty  ooort  judges  have  for  years 
past  acted  upon  a  system  of  what  they  call  *'  eon- 
ditional  committal "  on  the  hearing  of  judgment 
summonses ;  that  is,  the  judge  enters  into  a  sort  of 
guaMegBl  contract  with  the  plaintiff,  to  the  effect 
that  the  judge  will  oommit  if  the  pUlntlff  will  pro- 
mise not  to  take  out  the  ea,  so.  provided  the  defen- 
dant pays  the  amount  due  by  such  instalments  as 
the  judge  oonsiders  are  within  the  means  of  the 
defendant  Some  judges,  when  asked  to  do  this, 
decline  on  the  ground  that  they  have  no  power 
to  oommit  conditionally.  They  have  the  power 
to  suspend  for  any  length  of  time  the  issue  of  the 
M.  M.,  or  to  set  the  committal  aside  on  cause 
shown.  How  the  two  methods  work  will  be  best 
shown  by  an  example  of  each  from  two  of  the 
metropolitan  courts. 

A  plaintiff  having  satisfied  the  judge  at  one  of 
these  courts  that  the  defendant  has  had  the  means 
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to  pay  since  the  judgment  was  obtained,  an 
order  of  commital  is  made.  The  phdntiff  then 
says  he  does  not  want  to  send  defoidant  to  prison, 
and  asks  the  judge  to  add  the  condition  that  the 
warrant  is  not  to  issne  if  (say)  £1  a  month  be 
paid.  The  jadge  says  he  has  no  power  to  make 
snch  a  condition,  bnt  he  can  suspend  the  issne  of 
the  warrant  for  (say)  six  months,  that  is,  for  the 
time  it  would  take  to  pay  a  debt  of  £6  by  instal- 
ments of  £  1  a  month.  The  phdntiff  is  thus  placed 
in  this  unsatisfactory  position :  if  he  accepts  an 
unconditional  commitment  he  may  issne  his  eo.  sa. 
at  once,  or  at  any  time  within  twelve  months, 
but  it  must  be  for  the  whole  amount,  when  in  all 
probability  the  defendant  is  utterly  unable  to  pay 
such  a  sum  at  one  time,  howerer  long  might  be 
the  patience  of  the  plaintiff,  and  as  the  cash  office 
will  only  accept  the  specific  amount  ordered  by 
the  Court,  the  defendant  has  no  means  of  pro- 
pitiating the  phdntiff  by  paying  instalments- 
Hence  one  of  three  things  eommonly  happens  ^ 
1st.  The  defendant  is  arrested  at  once,  and  being 
unable  to  pay,  serves  his  term  in  prison,  and  the 
plaintiff  is  worse  off  by  the  costs  of  the  judgment 
summons  and  the  co.  <a.,  and  he  has  to  repeat  the 
process,  with  the  probability  that  the  result  will 
be  the  same.  2nd.  He  may  have  the  issue  of  the 
ea,  aa  suspended  six  months,  and  at  the  end  of 
that  time  he  finds  himself  in  exactly  the  same 
position  as  at  first :  the  defendant  goes  to  prison, 
and  comes  out  without  the  slightest  probability 
of  ever  being  able  to  raise  £6  at  one  time,  8rd. 
(And  this  is  by  far  the  most  likely  case  of  the 
three)  long  before  the  six  months  have  expired 
the  defendant  has  vanished,  or,  as  high  baliff  will 
endorse  on  the  ca.  aa.,  rum  est  inventus, 

Now  take  the  court  that  makes  conditional 
commitments,  and  let  us  suppose  a  similar  case. 
The  judge,  being  satisfied  of  the  defendant's  abil- 
ity to  pay  the  debt  by  instalments,  says  to  the 
plaintiff—"  I  will  tommit  the  defendant  to  prison 
if  you  will  agree  not  to  take  out  the  warrant  if 
he  pays  £1  a  month ;  you  will  be  more  likely  to 
get  your  money  in  that  way,  and  you  don't  wtat 
to  send  the  man  to  prison."  "  Of  course  I  don't,*' 
says  the  plaintiff,  "  I  will  agree  to  those  terms." 
An  attorney  perhaps  appears  for  the  defendant, 
although  that  is  very  unusual  in  judgment  sum- 
monses. The  professional  man  knows  that  tech- 
nically the  judge  has  no  power  to  make  the  con> 
dition  part  of  the  order  of  committal,  and  imme- 
diately puts  the  question  to  the  judge,  "  Suppose, 
■Sir,  the  plaintiff  doa  take  out  the  warrant  in  spite 
of  his  agreement,  Yor  he  is  not  legally  bound  by 
that  ?"  "  In  that  case,"  says  the  judge,  "apply 
to  me,  and  I  will  at  once  set  the  committal  aside 
as  having  been  6btained  contra  bonat  Jtdes" 
Thus,  by  an  ingenious  fiction  the  eondilian  of  the 
committal  has  all  the  force  of  law  without  being 


technically  legal,  and  tha  plaintiff  almost  oertiliilj 
gets  his  money,  as  the  cash  office  is  ordered  to 
lake  any  instalments  that  the  defendant  msj 
offer,  and  the  plaintiff  will  perhaps  in  nine  coses 
out  of  ten  be  content  with  even  less  than  he 
barguned  for. 

The  difference  between  the  two  systems  is  s 
matter  of  far  greater  importance  than  superficiAlly 
I4)pears ;  so  much  so  indeed  that  collectors  aod 
tradesman,  who  go  much  to  county  courts,  de- 
clare that  they  get  quite  thirty  per  cent,  more 
under  the  conditional  commitment  system  than 
they  do  under  the  unconditional  and  suspension 
system.  And  yet  the  conditional  system  is  nothing 
more  than  applying  to  the  ea,  $a.  the  law  and 
the  universal  practice  of  all  the  judges  with  regard 
to  the fi.  fa.  When  a  judge,  on  an  original  hearing 
orders  payment  by  instalments,  he  simply  orders 
(not  in  words,  for  the  law  provides  the  condition) 
that  the^.  fa.  shall  not  issue  if  the  instalments  be 
duly  paid.  The  judg^  ought  to  be  entrusted  with 
the  discretionary  power  of  dealing  with  botli  the 
Ji.  fa,  and  the  ea.  aa,  in  the  same  way.  without 
having  to  resort  to  the  transparent  ficUon  we 
have  referred  to. 


PREVENTION  OP  CRIME  IN  ENGLAND. 

At  the  Meeting  of  Magistrates  for  the  county 
of  Middlesex,  in  November  last,  Mr.  Serjeant 
Payne  laid  before  them  the  following  resolu- 
tions on  Penal  Servitude  and  the  Prevention 
of  Crime : 

"I.  That  the  CTeat  object  of  all  classes  of 
society  should  be  tlie  prevention  of  crime,  aod  the 
consequent  avoidance,  as  far  as  possible,  of  tbef 
necessity  of  punishment. 

"  2.  That  m  the  earlier  periods  of  this  kingdom, 
those  who  had  committed  offences  were  allowed 
to  abjure  and  leave  the  realm,  and  were  not  to 
return  without  permission. 

"3.  That  the  difficulty  which  now  exists  in 
providing  a  penal  settlement  to  which  to  transport 
criminals,  renders  it  desirable  that  in  cases  not 
requiring  capital  or  severe  punishment,  certain 
offenders,  after  repeated  convictions,  should  he 
expelled  the  kingdom  for  such  period  aa  might 
be  considered  proper,  without  their  being  trans- 
ported to  a  penal  settlement — by  which  means 
great  expense  would  be  saved  to  the  country  in 
their  maintenance  either  in  the  colonies  or  county 
prisons ;  and  such  a  proceeding  would  be  justi- 
fiable, inasmuch  as  foreign  nations  transport  their 
crinunals  to  England  and  other  countries. 

"  4.  That  in  order  to  check  and  prevent  the 
commission  of  crime,  which  from  recent  investiga- 
tions appears  to  exist  to  an  extent  hitherto  on- 
heard  o(  the  magistrates  of  the  several  petty 
sessional  divisions  should  meet  once  a  week,  or 
oftener  if  occasion  requires  it,  and  that  such 
meetings  should  be  open  to  any  person  desirous  of 
oommunicating  information  of  any  offence  commit- 
ted or  about  to  be  committed ;  such  information 
to  be  received  confidentially  by  the  magistrates, 
and  by  them  communicated  at  their  discretion  to 
the  police  authorities,  and  to  be  authenticated  by 
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the  oath  of  the  informant,  not  for  pabllcity,  bat 
as  a  gaarantee  of  good  foiUi. 

**  5.  That  by  this  means  it  ia  hoped  many  cmel 
offences  against  the  person  which  are  now  fre- 
quently and  continuously  committed  by  men 
against  their  masters  and  fellow  workmen,  miffht 
•be  prevented  or  detected ;  it  being  probable  that 
many  persons  wonld  be  willing  to  communicate 
to  the  magistrates  information  which  might  even 
be  the  means  of  saving  life  wben  they  would  not 
be  willing  to  go  to  a  police  station  to  oe  regarded 
as  poblic  accusers. 

"  6.  That  the  laws  against  drunkenness  should 
be  more  stringently  enforced  as  a  further  mode 
of  preventing  crime,  and  every  person  in  such  a 
state  of  intoxication  as  might  fairly  lead  to  an 
apprehension  that  mischief  might  be  the  result, 
should  be  detained  in  custody  by  the  police  until 
such  person  became  sober  and  was  fit  to  be  dis- 
charged with  safety. — Englith  paper. 


SELECTION. 


ON  THE  UTILITY  OP  OATHS. 

(By  Edward  Gardnar,  LIi.B.) 

The  subject  of  oaths  and  dedarations  taken 
in  various  departments  of  the  State  has  latterly 
attracted  the  attention  of  Parliament ;  and  dur- 
ing the  session  1865-66  a  Commission  was 
held  to  inquire  what  oaths,  affirmations,  and 
declarations  are  required  to  be  taken  or  made 
by  any  of  Her  Majesty's  subjects  in  the  United 
Kingdom  other  than  those  taken  or  made  by 
members  of  either  House  of  Parliament,  or  by 
prelates  or  clergy  of  the  Established  Church, 
or  by  any  person  examined  as  a  witness  in  a 
court  of  justice,  and  to  report  their  opinion  as 
to  the  dispensing  with  or  retaining  and  alter- 
ing such  oaths,  iSfirmations,  and  declarations. 
To  the  report  made  by  the  Commission,  are 
appended  300  closely-printed  pages  of  oaths 
and  declarations  taken  by  the  holders  of  dif- 
ferent offices  on  their  appointment  to  them, 
and  to  these  many  others  might  be  added 
which  the  Commissioners  seem  to  have  missed. 
Passing  over  the  report  itself,  which  appears 
to  be  fully  concurred  in  by  one  only  of  the  fire 
Commissioners  who  sign  it,  we  come  to  the 
dissent  of  Oommissioneni  Lyveden,  Bouverie, 
Lowe,  Maxwell,  and  Mil  man,  who  seem  to  hare 
brought  their  great  intellects  to  the  examina- 
tion of  a  question  in  a  truly  philosophic  spirit 
The?  come  to  the  conclusion  that  by  far  the 
greater  number  of  the  oaths  into  which  they 
bad  examined,  ought  to  be  abolished,  and  tfaie 
r«st  changed  into  some  convenient  and  distinct 
form  of  declaration : — 

"The  imprecatory  forms  of  oath  in  common 
186,"  they  tay,  "  appear  open  to  rery  grave  ob- 
j^ons.  Such  oaths  aeem  to  asaame  that  Ood's 
TeD«eance  may  be  sacceasfallv  invoked,  and  Ood*s 
help  declinea  or  accepted  Dy  frail  and  fiallible 
Qun,  or  made  conditional  on  the  truth  of  hia  aa- 
pertions  or  the  fulfilment  of  hia  promises — ^notions 
vhlcb  seem  inconsistent  with  the  teachings  of 
r«ligir)n  and  of  reason." 

The  limits  of  this  article  do  not  admit  of 
detailing  the  arguments  of  thoi^e  five  dissenti- 


ents. To  those  who  would  wish  to  pursue 
further  the  study  of  the  subject  opened  up  by 
the  Commission,  and  who  may  not  be  inclined 
to  adopt  the  views  set  forward  in  this  paper,  a 
careful  perusal  of  the  dissent  referred  to  is 
earnestly  recommended. 

A  glance  at  thpee  hundred  closely  printed 
octavo  pages  of  oaths  and  declarations  taken 
by  members  of  Her  Majesty^s  household, 
officers  of  public  departments,  of  courts  of 
justice,  by  soldiers,  sailors,  and  volunteers,  by 
county,  borough,  and  parochial  officers,  by  re- 
cipients of  the  different  orders  of  knighthood, 
by  members  of  universities,  colleges,  and 
schools,  of  traders*  guilds,  of  various  incorpor- 
ated societies;  a  glance  at  these  is  surely 
enough  to  set  us  thinking  on  the  wholesale 
swearing  that  seems  to  be  required  in  almost 
all  the  public  relations  of  life ;  and  to  the  cata- 
logue are  to  be  added  several  oaths  and  decla- 
rations that  have  been  omitted,  also  those 
taken  by  members  of  both  Houses  of  the 
Legislature,  by  the  prelates  and  clergy  of  the 
Established  Church,  and  by  jurors  and  wit- 
nesses in  courts  of  justice. 

History  tells  us  that  oaths  were  taken  in*the 
earliest  ages  of  which  we  have  any  records ;. 
and  the  compilers  of  legal  history,  whole- 
somely impressed  by  precedent,  assert  that, 
**  however  absurd  or  perverted  by  ignorance 
and  superstition,  an  oath  in  every  age  has  been 
found  to  supply  the  strongest  hold  on  the 
consciences  of  men,  either  as  a  pledge  of 
future  conduct,  or  as  a  guarantee  for  the  ver- 
acity of  narration."  ♦  Under  some  of  the  de-r 
ductlons  from  and  abuses  of  the  civil  law,  of 
which  the  middle  ages  were  fruitful,  heathens,. 
Jews,  and  other  persohs,  whose  opinions  ex- 
cathedra  fulminations  then  stigmatized  infidel, 
were  declared  incompetent  to  be  witnesses  in< 
courts  of  justice.  The  giving  of  evidence  the 
old  lawyers  considered  rather  a  right  than  a 
duty,  and  consequently  incompetency  was  a 
fitting  punishment  on  the  holders  of  obnox- 
ious opmion — a  punishment  in  which  frequent- 
ly the  innocent  Christian  was  included,  who, 
having  a  suit  to  maintain,  happened  to  have 
only  the  evidence  of  rejected  witnesses  on 
which  to  rely.  And  Sir.  Edward  Coke,  not 
free  fi*om  the  bigotry  of  his  time,  is  found  to 
declare  that  an  infidel  (i^.,  any  one  who  was 
not  a  Christian)  could  not  be  a  witness :  **  All 
infidels,"  he  says,  **  are  in  law,  perpetual 
enemies,  for  between  them  as  with  the  devils, 
whose  subjects  they  be,  and  the  Christian  there 
is  perpetual  hostility  and  can  be  no  peace." 
About  the  year  1745,  a  better  spirit  seems  to 
have  dawned  upon  our  tribunals,  and  in  a 
celebrated  casef  then  argued,  it  was  decided 
that  the  words  **  so  help  you  God  "  are  the 
only  material  part  of  the  oath,  which  any  hen- 
then  who  believes  in  a  God  might  take  as  w<j]l 
as  a  Christian.  Consequently,  the  kissing  tiiu 
Evangelists — with  or  without  a  cross  on  the 
cover — in  England  and  Ireland;  the  uplifted 
hand  in  Scotland,  the  touching  the  Brahmin's 
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hand  and  foot  in  India,  the  placing  the  fore- 
head on  the  Koran  in  Constantinople,  and  the 
breaking  of  a  saucer  in  China,  are  all  mere 
forms  surrounding  the  great  substance  "  so 
help  you  God.'*  But  our  cousins  on  the  other 
side  of  the  Atlantic  seem  to  be  wandering  away 
from  what  we  may  call  the  imprecatory  sanc- 
tion of  the  oath,  for  their  books  say  that  wit- 
nesses are  not  allowed  to  be  questioned  as  to 
their  religious  belief— not  because  it  tends  to 
disgrace  them,  but  because  it  would  be  a  per- 
sonal scrutiny  into  the  state  of  their  faith  and 
conscience  foreign  to  the  spirit  of  free  institu- 
tutions,  which  oblige  no  man  to  avow  his  be- 
lief.* With  them  the  curious  anomaly  could 
not  have  happened,  which  was  made  patent  to 
the  British  public  a  few  years  since,  in  a  case 
brought  by  a  man  called  Maden,  in  an  English 
County  Cour^t  His  only  witness  was  his 
<wife,  who,  on  being  examined  on  the  voir-dire^ 
rstated  that  Fhe  did  not  believe  in  a  God  or  in 
41  future  state  of  rewards  and  punishments. 
Her  evidence  was  rejected  because  she  dared 
>to  speak  the  truth  ;  had  she  lied  and  professed 
the  necessary  belief,  her  testimony  must  have 
•been  received.  The  Judge  had  no  sympathy 
with  the  witness,  but,  assuming  to  be  an  au- 
thority in  religion  as  well  as  law,  he  told  her 
th^t  she  must  take  the  consequences  of  her 
disbelief  in  the  loss  of  her  property,  the  sub- 
ject matter  of  the  suitt  Happily,  Atheists 
are  mre ;  were  they  however  more  numerous, 
the  interests  of  justice  must  long  since  have 
demanded  the  admission  of  their  evidence. 
Truth  is  what  a  court  of  justice  desires ;  the 
exclusion  of  the  honest  infidel  will  not  secure 
it,  and  the  dishonest  will  not  hesitate  to  pro- 
fess the  necessary  qualifications  for  giving  evi- 
dence. 

Having  taken  this  hasty  glance  at  the  his- 
tory and  nature  of  oaths,  let  us  for  convenience 
divide  them  into  the  same  classes  as  those 
adopted  by  the  five  dissentient  Commissioners 
whom  I  have  already  named.  We  have  then : — 

1.  Oaths,  to  the  breaking  of  which  no  penal- 
ties are  attached  by  law,  and 

2.  Oaths,  to  the  breaking  of  which  the  law 
does  attach  a  penalty. 

1.  Of  the  first  class  are  (1.)  oaths  of  allegi- 
ance, and  (2.)  oaths  of  fidelity  in  the  discharge 
of  duties. 

(1.)  As  to  the  oaths  of  allegiance  the  ^8- 
sentients  with  significant  brevity  state,  that — 

''In  peaceful  and  prosperous  times  they  are 
not  needed ;  in  times  of  difficulty  and  danger  they 
are  not  observed.  Contemporary  history  affords 
abundant  proof  of  the  inefficiency  of  political 
oaths,  whether  taken  by  the  people  to  their  rolers 
or  by  the  rulers  to  the  peopla" 

It  is  the  duty  of  all  subjects  to  bear  allegi- 
ance to  their  rulers,  and  the  anomaly  is  n  curi- 
ous one,  discoverable  no  doubt  in  all  societies, 
of  requiring  a  man  to  swear  to  perform  that 
duty,  which  he  not  only  ought  to  be  presumed, 

•  Qreenleaf  Br.  §  870. 

t  Rochdale  Co.  Ct,  Feb.  1861. 

t  Her  mother  was  the  defendant;  ahe  had  neglected  tiie 
religiona  inatraction  of  her  daughter,  and  thus  took  advan- 
tage of  her  own  wrong. 


but  which  the  very  fact  of  his  being  a  subject 
compels  him,  to  observe  to  his  Sovereign. 
Somewhat  similar  is  the  peculiarity  remarked 
by  a  surprised  Frenchman  of  certain  of  our 
Irish  brethren  joining  together  and  agreeing  to 
be  loyal ;  agreeing  to  be  what  they  ought  to  be, 
agreeing  to  do  their  duty,  and  therefore  consi- 
dering themselves  worthy  of  all  praise,  ss 
faithful  observers  of  political  morality.  On£- 
nary  civilians  are  not  called  on  to  take  the  oath 
of  allegiance,  vet  it  behoves  them  to  be  equally 
as  loyal  as  tne  soldiers  who  swear  an  oath, 
which  even  when  they  hear  they  hardly  under- 
stand. 

(2.)  Then  as  to  the  oaths  of  fidelity  in  the 
discharge  of  public  duties ,  they  have  never 
stopped  the  unworthy  at  the  threshold,  and 
the  worthy  did  not  require  them  to  quicken 
their  sense  of  duty.  Such  oaths  seem  to  be  in 
the  nature  of  contracts,  which  might  be  entered 
into  in  a  manner  much  more  satisfactory  than 
by  embodying  them  in  their  present  form. 
With  a  writer  of  the  year  1834,  quoted  by  the 
Commissioners,  it  is  only  common  sense  to 
hold  that^ 

"  Ko  man  should  ever  be  called  on  to  promise 
to  do  what  he  is  bound  by  the  duties  of  his  <^ce 
to  perform,  on  the  contrary,  it  shonld,  in  every 
way,  be  declared  that  every  man  has  alreadj 
promieed  to  do  his  duty  by  the  very  act  of  accept- 
ing office."  • 

There  are  two  motives,  or,  to  use  a  perhaps 
more  correct  phrase,  two  sanctions  for  the  ob- 
servance of  the  class  of  oaths  we  are  now  con- 
sidering, namely,  the  sanction  of  interest  and 
the  sanction  of  religion.  Now,  if  an  enlighten- 
ed self  interest  does  not  impel  to  honesty  in 
the  discharge  of  a  duty,  it  is  very  questionable 
whether  the  religious  sanction  will  secure 
faithfulness  in  the  office.  The  oath  will  not 
generate  a  Conscience,  and,  where  this  is  want- 
ing, happiness  here  or  hereafter  ceases  to 
persuade,  and  Hell  offers  no  terrors.  Even  a 
tendency  to  superstition,  which  we  too  often 
shamelessly  encourage,  can  have  no  place  in 
one  devoid  of  the  moral  sense.  Worldly  gain, 
present  or  prospective,  is  the  sure  reward  of 
faithfulness.  But,  it  may  be  said,  a  little 
wrong,  scarcely  possible  of  detection,  may  be 
done  with  advantage  to  the  wrong-doer,  and  in 
such  case  self-interest  inclines  to  the  doing  of 
it  The  proposition  may  be  Questioned ;  but 
admitting  the  force  con  tended  for,  the  moral 
sense  of  right  and  wrong  should  be  potent  to 
redist  the  temptation,  and,  if  it  be  not  so,  fto 
oath  cannot  strengthen  the  weak  consdoice. 
As  to  the  sanctity  of  the  oath  (a  phAse  which 
is  scarcely  intelligible)  in  what  does  it  consist, 
since  the  practice  is  recognised  of  taking  the 
oath  as  a  matter  of  form,  and  disregarding  its 
whole  spirit?  Oaths  and  declarations  taken 
by  officers  of  the  army  against  the  payment  of 
money  for  commissions  may  be  mentioned; 
these,  however,  common  decency  abolished 
some  years  ago,  and  the  Report  points  out 
some  other  oaths  which  were,  and  are,  taken 
not  to  be  observed.     Examined  from  whatever 

•  J.  EndeU  Tyler,  "Oatha,"  p.  M. 
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point  of  view,  an  oath  must  be  found  not  to 
poj^esis  in  itself  any  sanction  whatever  for  the 
due  observance  of  the  duty  sworn  to  be  faith- 
fuHy  performed. 

2.  Passing  away  from  oaths  of  office  we 
come  prepared  in  some  degree  for  an  examina- 
tion of  judicial  oaths,  or  that  class  of  oaths  to 
the  breaking  of  which  penalties  are  attached 
by  law.*  A  witness  is  sworn  in  a  Court  of 
Justice  to  tell  the  whole  truth ;  should  he  lie, 
a  temporal  punishment  is  imposed  on  his  being 
found  guilty  of  the  offence,  and  further,  say 
the  clergy,  he  has  earned  punishment  hereafter 
for  having  laid  peijury  to  his  soul.  We  shall 
not  stop  to  examine  the  feeling  of  certainty  or 
uncertainty  as  to  this  latter  reward,  that  may 
be  present  to  the  mind  of  him  who  swears 
falsely ;  the  question  is  not  one  of  any  impor- 
tance to  the  object  aimed  at  in  this  paper. 

Stripped  of  the  legal  sanction,  this  class  of 
oaths  Ls  yery  similar  to  that  we  have  been  con- 
sidering. It  is  every  one's  real  interest  to 
gpeak  the  truth, t  and  should  any  motive  in- 
duce one  to  swerve  from  it  the  oath  has  no 
charm  to  prevent  if  conscience  be  dead  to 
the  sacred  character  of  truth  itself  If  motive 
and  conscience  be  acting  in  contrary  directions 
the  repetition  of  no  formula  can  give  power  to 
the  latter.  A  lie  is  a  lie  on  the  street  or  on 
"  Change,  as  much  as  in  a  Court  of  Justice, 
and  why  should  its  utterance  be  considered 
more  heinous  in  the  one  place  than  the  other  ? 
As  great  interests  depend  on  the  honest  deal- 
ing of  man  with  man  as  on  speaking  truly  be- 
Ibre  a  judge  and  jury.  But  if  we  exalt  truth 
in  the  one  case  by  investing  it  with  a  sort  of 
fipecially  made  garment,  of  necessity  its  posi- 
tion in  the  other  case  is  altered,  and  it  becomes 
a  less  crime  to  tell  your  neighbour  such  a 
lie  as  may  enrich  you  and  impoverish  him 
than  to  swear  falsely  to  some  insignificant  fact 
in  a  Court  of  Justice.  A  lie,  we  are  in  effect 
told,  is  not  so  bad  a  thing  in  our  every  day 
contracts,  but  in  a  Court  of  Justice  is  some- 
thing awfully  wicked.  Yet  wherein  does  the 
difference  consist?  A  lie  has  been  told  in  the 
presence  of  God  as  deliberately  in  the  one 
case  as  in  the  other.  But  truth  has  received 
in  a  Court  of  Justice  a  fictitious  importance, 
and  the  tendency  outside  is  not  to  stamp  a  lie 
with  the  severe  condemnation  which  it  merits. 
In  the  desire  to  secure  veracity  in  our  tribunals 
the  interests  of  truth  generally  have  been  over- 
looked, they  have  been  completely  lost  sight 
of^  and  society  suffers  in  all  its  dealings  in 
order  that  a  result  might  ensue,  which  deeper 
investigation  into  the  subject  must  prove  to 
be  not  obtained.  In  ordinary  dealings,  and  in 
ordinary  conversation,  we  frequently  find  in- 
dividuals not  only  pledging  their  honours,  but 
willing  to  give  their  oaths  as  guarantees  of  the 

*  With  this  clam  the  CommiMion  was  not  concerned. 

t  It  beiBg  more  easy  to  tell  the  truth  than  a  lie,  some 
yriten  gpeak  of  a  natural  sanction  for  trutli,  meaning  that 
it  is  nu)re  natural  or  easy  to  draw  upon  the  memory,  than 
tbe  inui(j;inatlon. 

"  Prom  ihb  mouth  of  the  most  egregious  liar,"  says 
Be&tham,  "  truth  must  have  issued  at  least  one  hundred 
tistrii  for  once -ttiat  wilful  fiilsehood  has  taken  its  place." 
(£v  b2.)  ^ 


correctness  of  their  assertions,  and  our  com- 
mon experience  teaches  us  that  when  such 
guarantees  are  offered  those  individuals  are 
lying  most.  A  show  of  candour  too  frequent- 
ly indicates  its  complete  absence ;  and  when 
we  hear  a  man  prefacing  his  statements  with 
the  phrase  **  to  tell  you  the  truth  "  as  a  sort 
of  advance  guard  we  may  look  out  for  being 
deceived  in  someway  or  other.  Assuredly 
the  injunction  *' swear  not  all"  possesses  more 
meaning  than  the  heated  controversies  of  sects 
have  allowed  us  to  perceive.  A  keen  observa- 
tion of  human  nature  on  the  part  of  the 
Founder  of  Christianity,  which  is  manifested 
again  and  again  in  other  philosophic  reflections, 
prompted  these  words;  and  the  attempt  of 
Paley  ♦  to  show  that  they  were  inapplicable 
to  judical  oaths  entirely  fails  principally  be- 
cause he  mispprehended  their  meaning.  '*  Let 
your  communications  be  yea  and  nay,  for  what- 
soever is  more  than  these  cometh  of  evil," 
these  words  show  the  idea  present  to  the  mind 
of  the  speaker  that  the  truth  is  deserved  by 
the  addition  of  an  oath.  Were  truth  sacred 
in  the  market  place,  its  character  would  not, 
and  could  not,  suffer  when  uttered  in  a  Court 
of  Justice./  Rid  truth  in  the  latter  case  of  its 
unwholesome  surroundings,  let  it  stand  out  in 
its  own  abstract  greatness  and  importance, 
and  we  shall  be  sure  of  truth  being  spoken  in 
the  street,  and  consequently  more  sure  than 
at  present  of  securing  it  in  our  tribunals. 

Supposing,  however,  the  proposition  incapa- 
ble of  proof  that  truth  suffers  by  being  con- 
sidered something  higher  when  uttered  before 
a  wig  and  gown  than  it  is  when  spoken  in 
other  relations  of  life,  still  the  taking  of  an 
oath  can  only  be  justified  on  grounds  of  ex- 
pediency.    It  must  be  shown,  first,  that  the 
religious  sanction  is  of  avail  where  simple  and 
unaided  conscience  would  be  weak  and  in- 
sufiQcient,  and,  secondly,  that  our  lives  and 
properties  are  really  protected  by  the  notions 
which  people  are  supposed  to  entertain  upon 
being  put  through  the  oath  formula.     Paren- 
thetically it  may  be  observed  that  with  the 
legal  sanction  we  are  not  at  present  concerned ; 
that  in  some  shape  must  always  be  maintained. 
The  history  of  the  law  of  evidence  would  fur- 
nish us  with  curious  information  on  this  sub- 
ject,  but  to  one  only  of  its  chapters  need 
reference  now  be  made,  namely,  to  that  which 
tells  of  the  times  when  men,  so  far  mistrusting 
each  other,  feared  to  examine  parties  in  a  cause, 
or  even  any  persons  interested,  however  re- 
motely, in  the  result;  and  when  justice  was 
but  too  often  defeated  from  the  absence  of  any 
one  who  could  testify  to  the  matter  in  dispute 
save  the  plaintiff  or  defendant,  and  neither 
could  be  a  witness.     ^^  Nemo  inproprid  eftiiad 
testis  esse  debet "  we  borrowed  from  the  civil 
law.     **  If  the  rules  of  exclusion,"  says  Taylor, 
^'  had  been  really  founded,  as  they  purported 
to  be,  on  public  experience,  they  would  have 
furnished  a  most  revolting  picture  of  the  ig- 
norance and  depravity  of  human  nature."     At 
the  commencement  of  the  present  century, 

•  M.  &  P.  Philosiiphy  Bk.  Ill,  p.  11,  c.  01. 


70— Vol.  IV.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[May,  1868. 


Jeremy  Bentham  called  attention  to  the  ab- 
surdities of  our  system  of  evidence,  and  but 
16  years  have  passed  since  complete  iustice  in 
this  respect  has  been  done  to  that  shrewdest 
of  jurists.  In  1833  interest  ceased  to  be  an 
objection  to  a  witness;  ten  years  later  the 
person  who  had  committed  a  crime  was  no 
longer  excluded  from  the  witness-box.  In 
1846  the  English  County  Courts  b^n  to  ex- 
periment on  the  evidence  of  plaintins  and  de- 
fendants and  their  wives,  but  it  was  not  till 
1851  that,  the  experiment  having  proved  suc- 
cessful, Lord  Brougham  was  able  to  induce 
Parliament  to  let  in  such  evidence  in  almost 
all  cases.  Nor  is  the  day  now  &r  distant 
when  the  mouth  of  a  prisoner  can  any  longer 
be  kept  closed.  Yet,  when  Bentham's  views 
began  to  be  accepted,  there  were  not  wanting 
falt^e  prophets  in  abundance,  who  foretold  the 
commital  of  the  most  dreadful  perjuries. 

Without  entering  into  the  various  views  as 
to  what  constitutes  the  essence  of  an  oath,  its 
supposed  advantages  cannot  be  more  strongly 
stated  than  in  the  words  of  John  Pitt  Taylor. 
He  savs : — 

"  The  wisdom  of  enforcing  the  rale,  which  re- 
qnlres  witneensB  to  be  sworn,  cannot  well  be  dis- 
puted ;  for  although  the  ordinary  definition  of  an 
oath — viz.  *  a  religious  asseveration,  by  which  a 
person  renounces  the  mercy  and  imprecatesTthe 
vengeance  of  Heaven  if  he  do  not  speak  the  truth' 
may  be  open  to  comment,  since  the  design  of  the 
oath  is,  not  to  call  the  attention  of  God  to  man, 
but  the  attention  of  man  to  God ;  not  to  call  upon 
Him  to  punish  the  wron?-doer,  but  on  the  witness 
to  remember  that  He  will  assuredly  do  so ,  still 
it  must  be  admitted  that  by  thus  laying  hold  of 
the  conscience  of  the  witness  the  law  best  ensures 
the  utterance  of  truth."  (§  1247.) 

Again  we  are  brought  back  to  conscience  as 
the  something  which  is  to  be  laid  hold  of  for 
securing  truth ;  it  is  the  witness'  conscience 
which  is  to  be  affected,  and  hence  the  meaning 
of  the  question — "Do  you  believe  that  oath 
binding  on  your  conscience."  We  have  seen, 
however,  that  the  moral  faculty  is  not  supplied 
with  new  strength  by  the  administration  of  an 
oath.  It  is  our  common  experience  that  the 
religious  sanction  of  the  oath  does  not  deter  a 
dishonest  witness,  though  the  legal  penalties 
for  perjury  undoubtedly  frequently  do.  It  is 
but  seldom,  too,  that  the  witness  pays  any  heed 
to  the  officer  of  the  court  who  performs  the 
duty  of  swearing  the  witnesses ;  his  mind  is 
full  of  other  thoughts,  and  if  perchance  he 
should  give  marked  attention  to  the  hurried 
words  spoken  by  the  officer,  the  jury  receives 
his  evidence  with  caution.  A  witness  is  never 
shaken  by  b^ing  reminded  that  he  is  on  his 
oath,  nor  does  the  question — the  resort  of  the 
"  powerful  fcebles  " — "  by  the  virtue  of  your 
sacred  oath  do  you  swear  so  and  so  ?"  at  all 
frighten  him.  Litigants  frequently  know, 
frequently  Imagine,  that  certain  witnesses 
could,  if  they  would,  give  certain  evidence ; 
they  have  been  unable  in  conversation  to  get 
the  desired  admissions,  but  they  seem  to  think 
tthat  the  swearing  book  has  a  magic  spell 


Despite  the  advice  to  the  contrary  of  their  law- 
yers, they  have  these  persons  placed  in  the 
witness-box,  and  the  result  is  the  usual  one. 
A  too  frequently  recurring  illustration  of  this 
is  in  the  examination  of  defendants  to  prove 
shop-debts  due  by  them  to  the  representatives 
of  deceased  traders,  where  the  deceased  was 
the  only  other  person  who  could  have  given 
evidence. 

That  it  is  the  regard  for  truth  itself,  uncloth- 
ed with  mystic  rites,  which  secures  reliable 
evidence  in  our  tribunals,  receives  additional 
corroboration  by  resort  to  negative  proof.  For 
instance,  we  are  often  informed  that  the  Judges 
of  courts  established  by  the  British  rule  in 
various  countries  over  the  earth  are  continually 
puzzled  to  discover  in  those  localiUea,  where 
mendacity  is  the  normal  condition  of  the  peo- 
ple, the  real  facts  of  the  cases  they  are  called 
upon  to  decide.  Before  a  class-fellow  from 
the  halls  of  this  college,*  now  a  Judge  in  India, 
the  following  case  was  presented : — The  plain- 
tifi^  a  money-lender,  complained  that  he  had 
agreed  with  the  defendant  to  lend  him  100 
rupees,  that  he  had  given  him  20  on  account, 
and  that  the  remuning  80  were  to  be  giva 
on  his  coming  and  executing  the  bond  for  re- 
payment, but  the  defendant  never  returned  to 
execute  the  bond,  and  he  refused  to  pay  back 
the  20  rupees  advanced.  The  defend]ant  re> 
plied  that  he  had  required  a  loan  for  a  few  days, 
that  he  had  signed  a  bond  to  the  plaintiff  for 
100  rupees,  but  only  received  20  on  account, 
the  plaintiff  saying  that  he  would  give  him 
the  remainder  on  the  following  day,  but,  in 
the  meantime,  defendant  discovered  he  could 
do  without  the  loan,  so  ho  repaid  the  plaintiff 
the  20  rupees  lent,  and  got  back  his  bond, 
which  he  produced.  Each  party  set  forward 
witness  after  witness  in  support  of  his  case, 
the  Judge  adjourned  again  and  again,  and,  at 
the  time  I  heard  the  story,  was  unable  to  come 
to  any  decision.  Olden  times  would  have  sug- 
gested "  wager  of  law,^'  some  ordeal,  or  the 
^*-  decisory  oath,"  and  the  Judge  under  the 
civil  law  would  have  exercised  his  discretion, 
and  administered  the  "suppletory  oath.^t 
But  who  shall  say  that  truth  would  any  the 
more  have  been  discovered  ?  It  is  not  a  little 
remarkable  that  the  great  foreign  jurist  Pothier, 
in  speaking  of  these  additional  oaths,  said : — 

'*  I. would  advise  the  Judges  to  be  rather  sparing 
in  the  use  of  these  precautions,  which  occasion 
many  perjuries.  A  man  of  integrity  does  not  re- 
quire the  obligation  of  an  oath  to  prevent  his  de- 
manding what  is  not  due  to  him,  or  disrepiiting 
the  payment  of  what  he  owes;  and  a  dishonest 
man  is  not  afraid  of  incurring  the  guilt  of  perjury. 
In  the  exercise  of  my  profession  for  more  than 
forty  years,  I  have  often  seen  the  oath  deferred, 
and  I  nave  not  more  than  twice  known  a  party 
restrained  by  the  sanctity  of  the  oath  from  per- 
sisting in  wliat  he  had  before  asserted."  { 

*  Qaeen's  College,  Belfast 
t  The  civil  law  permitted  litigants  to  tender  the  "  ded- 
8ory  oath,"  the  one  to  the  other,  he  who  reftised  it  lost  his 
cause.    It  was  the  Judge's  privilogo  In  doubtful  cases  to 
aduiiuister  the  "  suppletory  oath  **  to  either  partjr. 

X  Obligations,  by  Evans,  s.  831. 
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Had  It  oocurred  to  that  great  jurist,  when 
he  used  these  words,  that  oaths  in  general 
might  he  dispensed  with  altogether,  the  very 
Eame  Tiew  he  must  have  applied  to  the  entire 
class,  which  he  held  with  reference  to  the 
Hmited  and  extraordinary  dasB  then  under 
his  consideration.  Perhaps,  too,  the  earnest 
student  of  our  great  English  jurist  would  dis- 
cover that  he  questioned  the  utility  of  all 
oaths.* 

The  opinions,  however,  of  great  jurists  need 
hardly  be  quoted  for  iudges  and  juries  who 
are  supposed,  next  after  the  witness,  to  be 
impressed  with  the  oath  taken  by  him,  throw 
aside  altogether  the  consideration  that  the 
evidence  has  been  sworn  to ;  and  in  their  deci- 
sions they  are  wholly  guided  by  the  credibility 
of  the  facts,  which,  in  their  eyes,  receive  no 
additional  confirmation  from  the  oath,  nor  does 
the  oath,  on  the  other  side,  lend  to  the  oppo- 
sing statements  any  strength  whateyer.  And 
this  seems  to  have  been  idways  the  case,  for 
we  find  one  of  our  oldest  law  books  in  ordi- 
nary use,  speaking  of  the  *'  demeanor  of  a 
witness  and  his  manner  of  giving  evidence  as 
oftentimes  not  less  material  tnan  the  testimony 

it3cif:."t 

Our  lives  and  properties  are  not  protected 
by  the  oath,  nor  does  its  imposition  afiect  the 
conscience ;  on  grounds  of  expediency  there- 
fore it  fails  to  be  serviceable  Moreover,  we 
have  seen  that  the  interests  of  truth  generally 
are  prejudiced  by  the  fictitious  importance 
attach^  to  an  oath.  On  an  examination  of 
the  question,  then,'  both  negatively  and  posi- 
tively, the  conclusion  is  forced  upon  us  that 
pnbUc  policy  demands  an  alteration  in  the 
swearing  laws.  There  is  hardly  a  sin  against 
society  which  is  not  referable  to  a  disregard  of 
truth ;  society  may  make  laws  to  punish  and 
deter,  but  the  root  of  the  evil  remains  un- 
touched; we  lop  off  branches  and  hope  to 
preserve  the  dying  tree ;  it  is  useless,  the  old 
story  repeats  itself.  Let  us  follow  however 
in  the  footsteps  of  an  enlightened  religion,  and 
proclaim  the  securing  of  truth  to  be  the  great 
object  of  earthly  laws.  By  truth  we  do  not 
mean  the  metaphysical  mirage  often  discoursed 
upon,  but  real,  earnest,  substantial  truth,  that 
we  can  lay  hold  of,  and  assure  ourselves  that 
this  fact  is  real  and  that  one  indisputable,  that 
this  man's  word  is  his  bond  and  that  man's 
honour  unimpeachable. 

Let  it  be  our  object  to  secure  truth  in  all 
relations  of  life,  and  then  will  be  attained  the 
end  of  all  laws — that  men  should  live  happily 
together. — Law  Magazine, 


•  Bentham,  Evidence,  bk.  2,  c.  6. 
t  Starkie,  £v.  647,  S22,  4th  ed. 
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NOTES  OF  NEW  DECISIONS  AND  LEADING 

GASES. 

NKGLiaaNOi -— FiLUNo  up  rolb  in  stbert— 
By  an  English  act,  the  owner  or  ocoopier  of  laud 
is  empowered  to  break  up  so  much  of  the  pave* 
ment  of  any  street  as  it  between  the  main  of  the 
water  works  company  and  his  premises,  to  effect  a 
commnnioation  therewith,  and  such  commanica- 
tion  is  to  be  made  under  the  superintendence  of 
an  officer  of  the  company. 

Where  an  owner,  acting  under  this  power* 
opened  a  street  to  lay  a  service  pipe,  and  care- 
lessly filled  up  the  hole,  and  the  connexion  with 
the  main  was  at  the  same  time  effected  by  a  wa- 
ter works  company. 

ffeldf  that  the  owner,  and  not  the  company, 
was  responsible  for  reinstating  the  street,  and 
that  the  word  '*  pavement "  was  not  confined  to 
foot  pavement.  —  Olover  v.  The  Eoit  London 
Waier  Works  Co.,  16  W.  R.  810. 


PbBJURT — MaTIBIALITT  —  fiviPBROB  TBNDISIO 
TO  COBBOBOBATB  THB  WITNB80B8'  AVBBIIBMT  AS 
TO  THB  OABDINAL  FOIRT  AT  TRIAL — CbBDIT. Oq 

the  trial  of  S.  for  a  robbery  with  violence,  which 
the  evidence  went  to  show  had  been  committed 
at  8.45  p.m.,  the  prisoner  was  called  as  a  wit- 
ness for  the  defence,  and  was  Bubseqoently  in- 
dicted for  perjury  in  falsely  stating  on  that  trial, 
Ist,  that  on  the  day  of  the  alleged  robbery,  S. 
came  to  a  certain  bouse  at  8.30 p.m.,  and  did  not 
go  out  again  that  evening;  2ndly,  that  S.  had 
lodged  in  that  house  for  the  two  years  last  past ; 
Srdly,  that  daring  the  whole  of  that  time  8.  had 
never  been  absent  frem  the  house  for  more  than 
three  nights  together.  Having  been  convicted 
of  the  perjnry  assigned  upon  the  last  two 
statements. 

Held,  that  those  allegations  were  material  on 
the  trial  of  S  ,  as  they  tended  to  corroborate  and 
induce  the  Jary  to  gWe  a  readier  belief  to  the 
other  evidence  of  the  prisoner  upon  the  cardinal 
point  at  that  triaL—iS^y.  v.  Thomas  Tyson,  16 
W.  R.  817. 


MaNSLAVGBTBB — AOOSLBBATION   OF  DBATH  BY 

ACTS  or  DBOBABBO — Gadsa  oausati. — Deceased, 
immediately  after  being  struck  by  the  prisoner, 
had  walked  two  miles  to  the  police  barrack,  and 
ridden  home  a  distance  of  four  miles  the  next 
morning.  The  doctor  stated  that  the  reaction 
caused  by  this  walking  and  riding  accelerated 
the  death  of  deceased ;  that  but  for  such  exer- 
tion deceased  would  have  had  a  better  chance  of 
recovery ;  that  deceased  died  of  compression  of 
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the  brain ;  that  the  blow  was  alone  euffidlent  to 
cause  sooh  oompreseion,  bat  that  deceased  waa 
more  likely  to  recover  if  he  bad  not  so  walked  or 
ridden. 

Held,  that  the  judge  was  right  in  directing  the 
jury  that  if  they  belicTed  the  doctor's  CTidence 
they  should  find  the  prisoner  guilty. — Reg  t. 
Flynn,  16  W.  R.  819. 


Falsi  Prbtinobs.  —  Upon  an  indictment  al- 
leging that  the  prisoner  obtained  a  coat  by 
falsely  pretending  that  a  bill  of  parcels  of  a  coat 
of  the  Talue  of  Hs.  6d.,  of  which  4s.  6d.  had 
been  paid  on  account,  was  a  bill  of  parcels  of 
another  coat  of  the  value  of  22s.,  which  the  pri- 
soner had  had  made  to  measure,  and  that  lOs. 
only  was  due,  it  was  proved  that  the  prisoner's 
wife  had  selected  the  14s.  6d.  coat  for  him  at 
the  prosecutor's  shop,  subject  to  its  fitting  on  his 
calling  to  try  it  on,  and  had  paid  4s.  6d.  on  ac- 
count, for  which  she  received  a  bill  of  parcels 
giving  credit  for  that  amount.  On  the  prisoner's 
calling  to  try  on  the  coat,  it  was  found  to  be  tgo 
small,  and  he  was  then  measured  for  one  which 
he  ordered  to  be  made  to  cost  22s. ;  and  on  the 
day  named  for  trying  on  that  coat  he  called,  and 
the  coat  was  fitted  on  by  the  prosecutor,  who  had 
not  been  present  on  the  former  occasion ;  and 
the  case  stated  that  the  prisoner,  on  the  coat 
being  given  to  him,  handed  10s.  and  the  bill  of 
parcels  for  the  14s.  6d.  coat,  saying  there  is  10s. 
to  pay,  which  bill  the  prosecutor  handed  to  his 
daughter  to  examine ;  and  upon  that  the  priso- 
ner put  the  coat  under  his  arm,  and,  after  the 
bill  of  parcels  referred  to  had  been  handed  to 
him  with  a  receipt,  went  away.  The  prosecutor 
stated  that,  believing  the  bill  of  parcels  to  be  a 
genuine  bill,  and  that  it  referred  to  the  22s.  coat, 
he  parted  with  that  coat  on  payment  of  the  10s., 
which  otherwise  he  should  not  have  done. 

Held,  that  there  was  evidence  to  go  to  the 
jury,  and  that  the  conviction  was  right. — Reg. 
T.  John  Steels,  16  W.  R.  841. 


Falsi  pritikobs. — An  indictment  alleged  that 
the  prisoner  was  in  the  employ  of  V.  as  a  hewer 
of  coals,  and  was  entitled  to  5d.  for  every  tub 
filled  by  him,  and  that,  by  uolawfally  placing  a 
token  upon  a  tub  of  coals,  he  falsely  pretended 
that  he  had  filled  it,  whereby  he  obtained  6d. 
The  prisoner  having  been  convicted, 

Heldf  that,  as  there  was  evidence  that  the  pri- 
soner had  acted  tbe  false  pretence,  the  conviction 
was  right.— -fi**^.  v.  Thomas  Hunter,  16  W.  R.  848. 


Falsi  prrtencbs. — Thcpriflont^r  was  convicted 
upon  an  indictment  chArjiin^^  him  with  obtaining 
money  and  goods  by  pretiuding  that  a  piece  of 


paper  was  a  bank  note  then  current  and  worth 
£6.  It  was  proved  that  he  firandulently  passed 
the  paper  as  the  bank  note  of  ao  existing  solvent 
firm,  knowing  that  the  bank  had  stopped  pay- 
ment forty  years  ago.  The  proceedings  id  bank- 
ruptcy were  not  produced,  and  a  witness  for  the 
prosecution  proved,  in  cross -examination,  that 
he  was  employed  by  the  bankruptcy  commis- 
sioners to  print  certain  indorsements  in  their 
presence,  which  appeared  on  the  notes,  and 
without  which  no  holder  could  obtain  a  dividenl 
Edd,  that  the  conviction  waa  right  — A«y  v- 
Dovey,  16  W.  R.  844. 


PbR^RT — SWBARIHO  AS  TO  HAKDWSITI50  — Ifl 

anaction  of  trover  in  a  county  court  against  tbe 
prisoner  for  steel,  it  appeared  that  tbe  plaintiff 
was  a  man  subject  to  fits,  and  waa  one  day  at 
the  prisoner's  beer-house  so  drunk  as  to  hare 
scarcely  any  recollection  of  what  passed.  Co 
that  day  one  0.  was  sent  (by  the  plaintiff,  as  was 
alleged,  to  a  railway  station  where  the  steel  was 
lying,  to  order  it  to  be  delivered  at  the  bouse  of 
the  prisoner's  father,  which  was  done,  and  (be 
railway  porter  then  brought  the  delivery-note  to 
the  beer- house,  and  (as  C  stated  on  tbe  trial) 
a  pen  was  put  into  the  plnintiff*s  hand,  which 
was  so  tremulous  that  he  was  unable  to  wiite^ 
and  C  ,  thereupon  took  the  pen,  and,  by  tbe 
plaintiff's  direction,  wrote  his  name,  **  A.  Find- 
er," and  the  plaintiff  agreed  to  sell  the  steel  to 
the  prisoner.  The  prisoner  having  subsequently 
sold  the  steel,  the  action  was  brought,  the  tran- 
saction above  described  being  treated  as  a  fraad 
on  the  plaintiff;  and  the  prisoner  being  called 
for  himself,  swore  repeatedly  that  tbe  words  "  A. 
Pinder,**  on  the  note,  were  in  the  handwriting 
of  the  plaintiff. 

Upon  an  indictment  for  perjury  assigned  upon 
that  evidence, 

Heid,  that  the  fraud  set  up  by  tbe  plaintiff 
rendered  the  perjury  assigned  material  to  the 
issue,  and  that  a  conviction  was  right. — Reg.  t. 
Charles  Naylor,  16  W.  R.  874. 


Larobrt — Stbalino    powls  —  Etidbscb  or 

POWLS  HAYING  BBBN   STOLB2I    WHBRB   THB  OWlIca 

HAS  HIS8BD  NOKB — Idbntitt. — Upou  the  trial  of 
an  indictment  for  stealing  fowls  the  property  of 
0  ,  he  was  unable  to  say  that  any  of  bis  fowls 
were  missing  ;  but  it  was  proved  that  tbe  pri^^oner 
was  met  by  a  police  constable  at  about  one  o'clock 
in  the  morning,  going  towards  his  own  house  and 
within  1200  yards  from  0.*s  premises,  when  be 
threw  down  dead  fowls,  warm  and  bleeding. 
and  ran  towards  his  own  house.  His  foot.<*tep3 
were  visible  in  the  snow  from  where  he  wns  me^ 
to  tbe  premises,  and  the  knees  uf  his  curd  trou- 
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sen  were  coTered  with  the  wet  dang  of  fowls, 
and  in  O's  fowl  pen,  under  the  roosts,  marks  of 
the  knees  of  cord  (roasers  were  foand,  and«  on 
the  floor,  fresh  feathers  as  if  from  a  fowl's  neck ; 
and  on  the  following  morning  the  doors  of  the 
fowl  pen  and  of  other  buildings,  which  had  been 
closed  on  the  prerious  night,  were  found  open. 
Held,  that  there  was  evidenoe  to  go  to  the  Jury, 
ud  that  a  conviction  was  right. — Re^.  t.  Robert 
Mock/ord,  16  W.  R.   876.   - 


DlBBNTUaa   '*  PATABLI  TO  BKABER  " — ASSIOM- 

MUT  C7  CHOSB  IS  AOTIOH. — The  rule  of  equity, 
(hat  assigments  of  ohoaes  in  action  are  subject 
to  the  equities  tubsistiog  between  the  original 
parties  to  the  contract,  must  yield  to  a  contrary 
intention  appearing  from  the  contract  itself. 

Hence,  where  the  promoters  of  a  joint-stock 
company  agreed  that  on  the  establishment  of  the 
company  debentures  should  be  issued  to  B.  and 
D.,  payable  to  bearer,  and  the  articles  of  associ- 
ation confirming  this  agreement,  debentures  pay- 
able to  bearer  were  afterwards  issued  by  the 
company  to  B.  and  D. 

Beldf  that  the  assignees,  by  mere  deliTery  of 
B.  and  D.,  took  the  full  benefit  of  their  contract, 
and  could,  under  the  winding-up  of  the  company, 
prove  for  these  debentures  in  their  own  names, 
rhas  disregarding  any  equities  between  the  com- 
pany and  B.  and  D. 

8aeh  debentures  not  to  be  regarded  as  promis- 
lory  notes. 

Quiere,  —  Whether  at  law  these  debentures 
vonld  not  have  been  void.— JfZ«  The  Blakely  Ord" 
nvue  Company  (Limited),  Ex  parte  The  Ntia  Zea- 
Isnd Banking  Corporation  {Limited,)  16  W.R.  588. 

SIMPLE  COKTBACTS  &  AFFAIRS 
OF  EV£BY  DAY  LIFE. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Bailwat  Compact — Liabilitt  vob  acts  of 
THKia  SIBVAXT8. — ^Thc  mere  fact  of  the  employ- 
meet  of  a  station  master  by  a  railway  company  is 
not  t^ih  prima  fade  CTidence  of  an  authority  from 
them  to  him  to  do  that  which  the  railway  com- 
pany itaelf  had  not  authority  to  do. 

Hence,  if  a  station  master,  acting  under  an 
erroneooa  belief  as  to  the  state  of  facts,  gives 
the  plaintiff  into  custody,  this  will  not  render  the 
nilway  company  liable  as  for  the  act  of  their 
agent  by  inference,  unless  the  company  would 
hare  had  power  to  do  the  act  complained  of,  had 
tbe  facts  which  the  station  master  supposed  to 
«i»t  really  existed.—Poti^fon  v.  The  Lmdon  and 
^uih  Weitem  Railway  Company,  16  W.  R.  809. 


CONTBAOT,  OONSTBUOTIOlf  OF — NONJOINDIB  OF 

PiiAiRTiFFS.  —  An  agreement  for  the  sale  of 
certain  mines  was  made  between  the  plaintiff, 
acting  for  himself,  and  also  under  a  letter  of 
attorney  for  and  on  behalf  of  A.,  B.  &  C.,  co- 
proprietors  with  him  of  the  said  mines,  and 
carrying  on  business  in  co-partnership  with  him 
under  the  style  of  C.  &  Co.,  of  the  one  part,  and 
the  defendants  of  the  other  part,  whereby  the 
plaintiff,  acting  for  himself  and  co-partnsrs  as 
aforesaid,  thereinafter  called  the  vendors,  agreed 
to  sell,  and  the  defendants  agreed  to  bay,  the 
said  mines. 

Held,  that  the  plaintiff  could  not  sae  alone  for 
a  breach  of  such  agreement,  but  that  A..  B.  &  C. 
were  parties  to  it,  and  must  be  joined  as  plain- 
tiffs.— Juny  ▼.  The  Phosphate  of  Lime  Company, 
16  W.  R.  809. 


Bill  or  kxchargk— Imtkbkational*  law  — 
CoHTBACT. — A  bill  of  exchange  was  drawn  and 
accepted  in  England,  where  it  was  also  made 
payable,  and  was  subsiequently  indorsed  in  France 
by  a  person  resident  and  domiciled  in  that  coon- 
try  to  another  person,  also  resident  and  domiciled 
there.  The  indorsement  was  made  in  accordance 
with  the  law  of  England,  and  not  according  to 
that  of  France. 

Held,  that  the  endorsement  was  good,  as  being 
in  accordance  with  English  law,  and  that  it  is 
not  the  nationality  of  the  parties,  but  that  of  the 
contract,  which  must  be  regarded. 

ffeld,  also,  that  a  contract  made  in  England 
cannot,  so  far  as  the  liability  of  the  original  par- 
ties to  it,  be  varied  by  the  law  of  any  foreign 
nation  through  which  the  instrument  constituting 
it  passes.  —  Lebel  and  another  v.  Tucker,  16 
W.  R.  888. 


Patbnt — Imfbirgbmbbt  of. — Bottles  of  beer, 
covered  with  capsules  of  materials  made  by  the 
plaintiff's  process,  were  forwarded  by  a  firm  in 
Glasgow  to  their  agents  in  England  to  be  by 
them  shipped  abroad. 

Beld,  that  this  was  an  infringement  of  the 
plaintiff's  invention. 

A  patent  for  coating  lead  with  tin  by  mechani- 
cal pressure,  would  be  invalidated  by  evidence 
showing  that  lead  coated  with  tin  by  mechanical 
pressure  had,  upon  any  occasion,  been  manufac- 
tured openly,  not  experimentally,  but  in  the 
course  of  business,  although  none  of  the  mate- 
rial might  have  been  sold. 

Although  the  publication  of  a  mere  notion  of 
discovery,  without  any  information  of  the  means, 
will  not  invalidate  the  patent  of  a  subsequent 
discoverer  of  those  means,  yet  a  specification 
may  be  bad  as  insufficiently  describing  the  pro- 
cess sought  to  be  appropriated,  and  sfill  disclose 
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enough  to  iiiTalidate  a  subsequent  patent,  by 
proving  that  what  is  thereby  claimed  is  not 
wholly  new. 

In  a  suit  by  a  patentee  for  infringement  of  his 
patent,  the  coart  may,  under  21  A  22  Vio.  o.  27, 
decree  at  the  same  time  an  injunction,  an  account, 
and  an  inquiry  as  to  damages. 

Damages  may  be  awarded,  though  not  specifi- 
cally  prayed  for  by  the  bill.  {CaUon  t.  Wyldy  82 
Beav.  26^.)'^BeiU  ▼.  NeUson,  16  W.  R.  624. 


Carbikh  —  NiauoiKOi  —  Eztbaokdutaet 

Di^NOBB A  carrier  of  passengers  is  not  bound 

to  take  precautions  against  an  ordinary  danger, 
to  which  his  passengers  are  liable  on  a  journey, 
and  which  they  must  be  assumed  to  take  upon 
themseWes;  but  he  is  bound  to  take  reasonable 
precaution  against  an  extraordinary  danger, 
which  is  jcnown  to  him,  and  is  not  known  to  them. 
If  a  passenger  sues  him  for  injury  resulting  from 
such  danger,  the  passengei  must  show  a  reason- 
able probability  that  the  accident  happened  from 
the  want  of  such  precaution,  and  be  must  define 
the  preoaution  with  reasonable  certainty.  In 
such  case  a  failure  to  adopt  a  usual  precauUon 
is  evidence  of  negligence,  though  not  condusiTe. 
^Daniel  v.  The  Metropolitan  Railway  Company, 
16  W.  R.  664. 


ONTARIO  REFOBTS. 


ELECTION  CASES. 


(Reported  by  He^kt  O'Brxik.  Eaq ,  BarrUt4T-4Xt-LttW, 
Heporter  m  ProcMot  OouH  and  Chamben,) 


Rsa.  EX  BBL.  WaLKBK  ▼.  MlTOHBLL  BT  AL. 

Municipal  etedion — Nanu  </  candidate  omiUei  from  Uat^ 
Effect  on  ruuU  <^  election. 

In  the  list  of  candidates  for  the  of&ce  of  township  conn- 
ciUora  ^ven  to  one  returning  officer,  out  of  five  for  the 
township,  previous  to  the  election,  the  name  of  Alex. 
Henry,  one  of  the  candidates,  and  who  had  been  duly 
nominated  for  the  office  of  councillor,  was  accidentally 
omitted  from,  and  was  not  placed  upon  the  list  of 
candidat«a  until  half-past  one  o'clock  of  the  first  day  of 
the  polling,  whereby  Henry  certainly  lost  six  Totes  and 
possibly  more.  The  relator  and  one  Stubbs  having  an 
equality  of  votes,  the  returning  officer  voted  for  Stuobs, 
who,  with  two  other  candidates,  having  a  larger  number 
of  votes,  were  declared  elected  as  the  three  councillors 
for  the  township.  The  relator  and  Alex.  Henry  protest- 
ed against  the  election,  contending  that  the  whole  result 
of  the  election  had  been  affected  injuriously  to  one  or 
both  of  them  by  the  omission  of  the  name. 

Upon  an  application  to  set  aside  the  election  ft  was 

Mdd,  that  it  is  not  every  irregularity  that  will  vitiate  an 
election,  and  that  in  tUs  case  the  question  to  be  decided 
was  not  as  to  the  mere  abstract  ground  of  the  omission 
of  the  name,  but  only  what  effect  it  had  bad  upon  the 
final  result  of  the  election ;  and  that,  as  it  did  not 
appear  that  the  result  would  have  been  different  if  the 
name  of  Alex.  Henry  had  been  properly  entered  on  the 
list,  the  election  should  not  be  set  aside. 

Quare  as  to  the  right  of  the  returning  ofllcer  to  add  tlM 
omitted  name  to  the  list  of  candidates. 

[Common  Law  Chambers,  ICarch  5, 1868.] 

This  was  a  quo  warranto  summons  respecting 
the  office  of  oounolUor  of  the  Township  of 
Galedon. 


The  statement  set  forth  that  there  were  ten 
candidates  nominated  on  the  last  Monday  bat 
one  in  December  for  the  office  of  councillor  to 
which  three  persons  were  to  be  elected,  beside 
the  reeve  and  deputy  reeve,  the  names  being 
Alexander  Mitchell,  George  Atkinson,  Samuel 
Stubbs,  Justus  Lemon,  John  Smith,  Jacob 
Carrington,  Nathaniel  Patterson,  Alex.  Henry, 
Thomas  Bell,  and  V^illiam  Wilson  Walker,  the 
relator,  and  that  a  poll  was  demanded. 

That  the  clerk  should  have  provided  the 
returning  officers  of  the  five  electoral  diTisiou 
into  whi;h  the  township  is  divided  each  with  s 
certified  list  of  such  candidates ;  but  the  clerk 
did  not  provide  the  returning  officer  of  No.  2 
electoral  division  with  such  certified  list,  there 
being  omitted  from  the  list  furnished  to  such 
returning  officer  the  name  of  Alexander  Henry, 
who  had  been  duly  proposed,  and  who  was  then 
and  until  the  close  of  the  election  a  candidate 
for  the  office  of  coiyncillor  of  the  township. 

That  the  returning  officer  did  not,  nor  did  his 
poll  clerk  for  No.  2  electoral  division,  enter  in 
his  poll  book  at  the  opening  of  the  Poll,  nor  for 
several  hours  afterwards,  the  names  of  all  the 
candidates,  but  omitted  the  name  of  Alexander 
Henry  until  a  late  hour  of  the  day  of  election, 
whereby  no  vote  was  taken  in  his  favour  until 
about  2  o'clock  in  the  afternoon,  although  there 
were  electors  present  who  would  hate  voted  for 
Alexander  Henry  if  his  name  had  not  been  im- 
properly omitted  as  aforesaid ;  and  whereby  it 
became  rumoured  through  the  said  division  and 
other  parts  of  the  township  that  Alexander 
Henry  was  not  a  candidate,  and  in  consequence 
many  electors  refrained  from  voting  or  Toted  for 
other  candidates. 

That  the  returning  officer  had  no  proper 
authority  for  entering  the  name  of  Alexander 
Henry  upon  the  poll  book  in  the  afternoon  of 
the  6th  day  of  January. 

That  at  the  time  of  the  declaration  the  rela- 
tor, by  reason  of  these  and  the  other  grounds 
mentioned  in  the  statement,  entered  a  written 
protest  s gainst  the  election  of  the  three  conn- 
cillors  returned  as  elected. 

The  affidavit  of  Wm.  McBride,  the  retoroing 
officer  for  this  division,  stated  the  fact  of  the 
omission  of  Alex.  Henry's  name  from  the  certi- 
fied list  of  the  candidates  names  furnished  by 
the  clerk  ot  the  township,  and  that  his  name 
was  not  entered  as  a  candidate  in  the  poll  book 
till  about  half- past  one  in  the  afternoon  of  the 
following  day,  and  not  until  a  number  of  elec- 
tors had  tendered  their  votes  for  him,  and  whose 
▼otes  were  refused  in  consequence  of  his  name 
not  having  been  on  the  list  furnished  by  the 
clerk. 

That  at  least  six  electors  tendered  their  votes 
for  Alexander  Henry,  which  votes  were  rejected, 
and  there  may  have  been  many  others  present 
who  did  not  go  through  that  formality,  before 
the  returning  officer  put  his  name  on  the  poll 
book  and  ten  votes  were  taken  for  him  after  bis 
name  was  entered ;  and  the  general  impression 
among  the  electors  present  was,  that  in  conse- 
quence of  the  omission  there  would  be  a  new 
election  if  the  one  then  being  held  was  protested 
against. 

Alexander  Henry  stated,  after  mentioning  the 
etreamstanoes  in  general  above  referred  to,  that 
in  oooBequenoe  of  the  omission  he  believes  the 
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whole  election  for  said  offioe  wm  distarbed, 
b«eAU«e  he  belieTes  it  was  the  general  desire  of 
xhv  electors  of  the  east  side  of  the  township  that 
the  couDcillors  should  be  eleeted  from  different 
purta  of  the  towoship,  so  that  all  localities 
would  be  represented  in  the  council.  That  he 
resides  in  the  east  side  of  the  township,  and  he 
beiieres  he  would  hsTe  received  a  large  Tote  in 
tie  6aid  diTision  which  is  situate  on  the  east 
side  of  the  township  if  his  name  had  not  been 
ondtted. 

Tbat  the  impression  that  he  was  not  a  candidate 
had  become  too  general  when  his  name  was  put 
on  the  poll  book  to  enable  him  to  regain  what  he 
bwl  lost  by  such  omission  in  the  former  part  of 
the  ddy. 

Tbat  on  the  day  of  the  close  of  the  election 
be  protested  against  the  whole  election. 

George  Dodda,  the  township  clerk,  stated  that 
be  sect  word  to  the  returning  officer  to  insert  the 
name  of  Alexander  Henry  in  the  poll  book  as 
foon  as  he  became  aware  of  the  omission. 

Joisph  Dodds  stated  tbat  he  has  reason  to  be- 
lieve from  his  knowledge  of  the  township  and 
otherwise,  tbat  if  Henry's  name  had  not  been 
emitted  from  the  poll  book  he  would  have  been 
elected;  and  in  consequence  of  such  omission 
several  of  the  electors  TOted  for  candidates  for 
whom  they  would  not  hawe  Toted,  and  the  whole 
complexion  of  the  election  was  changed  by  such 
omission. 

The  relator  stated  that  the  clerk  declared  the 
poll  for  the  different  candidates  as  follows : 

John  Smith m..-     19  TOtes. 

Justus  Lemon 136  ** 

Jacob  Carrington 101  " 

Nathaniel  Peterson 147  ** 

Alexander  Henry 146  " 

Thomas  Bell 104  *« 

Alexander  Mitchell 192  « 

George  Atkinson ^  244  ** 

Samuel  Stobbs 187  *' 

Wm.  Wilson  Walker....  187  " 

That  the  elerk,  An  consequence  of  the  tie 
between  Stnbbs  and  the  relator,  voted  for  Siubbs, 
and  declared  Atkinson,  Mitchell  and  Stnbbs  the 
three  duly  electeil  councillors. 

Tbst  on  the  day  of  and  before  the  declaration 
be  protested  against  the  election  on  the  ground 
of  Alexander  Henry's  name  having  been  omit- 
led  from  the  poll  book  of  one  of  the  divitioos, 
Asd  in  coubequence  the  whole  re8ult  of  the  elec- 
tion as  he  belieres  was  changed,  and  on  other 
grounds. 

That  Htfury's  election  was  injured  in  other 
P^rts  of  ihe  fownehip  as  well  as  in  No.  2 
uiTuion,  aud  that  the  electors  finding  they  could 
Dot  fote  for  him  voted  very  many  of  them  for 
others  for  whom  they  would  not  have  voted  if 
the  omission  had  not  been  made,  and  be  believes 
if  there  had  not  been  such  an  omission,  he  the 
deponent,  who  is  also  the  relator,  would  have 
been  elected  to  the  said  office. 

Several  affidavits  were  filed  by  the  defendants, 
and  amongst  them  two  made  by  Samuel  Stubbs 
ikod  Alexander  Mitchell. 

Samnel  Stabba  stated,  that  none  of  the  per- 
WDB,  fiTe  in  number,  who  are  mentioned  in  the 
jAdaTits  of  the  relator  as  persons  who  would 
we  voted  for  Alexander  Henry  if  his  name  had 
Bot  been  omitted,  voted  for  the  deponent  8tnbbs» 
vho  would  not  have  done  so  had  Henry's  name 


been  on  the  poll  book  from  the  first :  that  tho 
omission  did  not  increase  the  deponent's  votes 
by  a  single  vote ;  on  the  contrary,  he  woald  have 
had  one  more  vote  if  Henry's  name  had  been  on 
the  book. 

Alexander  Mitchell  stated,  that  Walker  had  a 
vote  fh>m  John  White,  whose  name  was  not  on 
the  voter's  list,  and  that  the  deputy  returniug 
officer  for  the  said  division  also  voted  for  Walker, 
and  neither  of  them  voted  for  Stnbbs,  and  other 
persons  voted  for  Walker  who  had  not  a  sufficient 
property  qualification  :  that  only  six  votes  were 
tendered  for  Henry  before  his  name  was  put  on 
the  book,  and  ten  votes  given  for  him  after  it ; 
and  that  deponent  believes  Henry  would  not 
have  had  more  than  firom  sixteen  to  eighteen 
votes  if  his  name  had  been  entered  in  the  book 
from  the  first. 

All  of  the  defendants  denied  having  had  any- 
thing to  do  with  the  omission  of  Henry's  name, 
and  Henry's  name  was  on  the  poll  books  for  the 
other  divisions  of  the  township. 

McMiehatl  showed  cause.  Whether  this  pro- 
ceeding be  considered  as  taken  against  the 
defendants  separately,  or  as  impeaobing  the 
whole  election,  the  relator  must  show  that  what 
he  complains  of  has  caused  a  different  result 
than  there  would  have  been  if  there  had  been  no 
irregularity.  The  relator  does  not  show  that  the 
result  would  have  been  different  from  what  it  is. 
He  cannot  claim  the  benefit  of  those  votes  that 
were  rejected  for  Henry.  He  cannot  be  allowed 
to  say  that  some  one  else  has  got  them  who 
would  not  have  got  them  if  Henry  had  been 
voted  for,  and  so  the  result  of  the  election  would 
have  been  different 

There  are  many  instances  where  votes  may  be 
considered  as  abstracted  from  certain  candidates, 
and  yet  they  cannot  claim  the  benefit  of  them, 
because  they  have  not  been  effectually  given. 

If  a  disqualified  person  were  a  candidate  all 
his  votes  may  be  lost,  yet  another  candidate  who 
is  in  the  minority  cannot  defeat  the  whole 
election,  or  claim  any  benefit  to  himself  on  the 
assumption  that  if  these  votes  had  not  been  Ion 
the  result  of  the  contest  would  have  been  dif- 
ferent. So  a  candidate  may,  after  receiving  a 
certain  number  of  votes,  retire  from  the  contest, 
yet  the  other  candidates  have  nothing  to  do  with 
his  votes,  nor  are  they  allowed  to  consider  how 
these  votes  would  have  influenced  the  position  uf 
the  other  candidates  if  they  had  not  been  thus 
thrown  away. 

So  it  might  be  reported  wrongly  that  a  candi- 
date had  retired,  and  votes  might  thus  be  given 
to  others  who  would  not  have  got  them ;  yet 
another  candidate,  not  even  the  one  injured, 
could  complain  of  this  for  the  purpose  of  de- 
feating the  election. 

Harrison^  Q.  C,  supported  the  application. 
The  statute  is  imperative  that  the  clerk  shall 
provide  the  returning  officer  with  a  certified  list 
of  the  names  of  the  candidates. 

The  present  relator  oan  eomplidn  of  these  pro- 
ceedings in  like  manner  as  Henry  might  have 
done.  The  alteration  of  the  poll  book  was  an 
unauthorised  proceeding,  for  it  did  not  then 
correspond  with  the  clerk' s  certified  list :  In  r§ 
Charles  v.  Lewis,  2  U.  C.  Cham.  Rep.  171 ;  In  re 
Hartley,  26  U.  C  Q.  B.  12;  In  re  Coe,  24  U.  C. 
Q.  B.  489;  In  re  Blaisdell  v.  Rochester^  7  U.  G. 
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L.  J   lOl ;  29  &  30  Vio.  o.  62,  seo.  160,  and  sab- 
sections. 

Adam  Wilson,  J. — I  do  not  think  lam  obliged 
to  hold  that  every  irregularity  shall  defeat  an 
election.  The  present  case  shows  that  it  would 
be  a  harsh  application  of  the  law  if  it  were  made 
as  it  is  claimed. 

The  clerk  of  the  township  in  making  ont  five 
certified  lists  of  the  candidates  names  for  the 
offices  of  councillors  omitted  one  of  the  ten 
nnmes  from  one  of  the  lists,  so  that  the  list  for 
division  No.  2  did  not  contain  the  name  of  Alex. 
Henry  as  a  candidate,  though  the  other  four  lists 
contained  all  the  names  correctly. 

The  affidavits  show  that  six  votes  in  No.  2 
division  were  thus  lost  to  Henry,  and  none  were 
lost  to  him,  as  appear^  in  the  other  divisions  that 
I  can  make  out,  though  something  of  the  kind 
is  suggested. 

These  six  votes  would  have  made  no  difference 
in  the  result  of  the  contest  ao  far  as  he  is  con- 
cerned, for  they  would,  if  added  on  to  the  145 
votes,  give  him  only  161,  whereas  there  were 
other  two  persons,  Stubbs  and  the  relator,  who 
had  187  votes,  and,  unless  their  standing  can  be 
impeached,  the  additional  votes  if  allowed  to 
Henry  cannot  at  all  serve  him. 

But  Walker,  the  relator,  argues  that  they 
might  have  served  Aim,  and  as  there  was  an 
equality  between  Stubbs  an<d  himself,  he  might 
have  had  some  additional  vote  or  Stubbs  might 
have  had  some  vote  less,  and  so  he  would  have 
been  returned;  but  this  is  a  speculative  view  of 
his  case  and  rights,  and  the  result  might  have 
been  just  the  other  way. 

If  the  omission  of  one  of  the  candidates  names 
from  the  list  out  of  ten  candidates  must  neces- 
sarily defeat  the  whole  election,  independently 
of  any  effect  which  that  omission  had  or  could 
have  had  upon  the  results  of  the  election,  I  do 
not  see  why  the  omission  of  a  single  voters  name 
from  the  book  delivered  to  the  returning  officer 
should  not  as  an  abstract  proposition  produce 
the  like  consequences. 

I  think  this  must  be  determined  by  what 
effect  the  omission  of  the  name  has  had  or  might 
reasonably  be  considered  to  have  had  upon  the 
final  result  of  the  election,  and  not  on  the  mere 
abstract  ground  of  an  omission ;  and  Tiewing 
the  oase  in  this  manner  I  do  not  see  that  the 
omission  complained  of  did  produce,  or  can  be 
presumed  to  have  produced  any  material  change 
in  the  voting,  and  certainly  none  in  the  persons 
who  have  been  seated  as  the  elected  members. 

When  bad  votes  are  given  an  election  is  not 
interfered  with  unless  those  votes,  if  struck  out, 
would  put  the  candidate  for  whom  they  were 
given  in  a  minority :  Seg.  y.  Thwaitet,  1  E.  & 
B.  704. 

This  is  the  rule  in  every  oase  of  parliamentary 
scrutiny,  for  the  enquiry  is,  which  member  has 
the  majority. 

In  the  election  of  mayor  where  a  councillor 
was  excluded  from  voting,  and  his  Tote  in  con- 
sequence of  an  equality  would  have  elected  a 
different  person,  the  election  was  set  aside : 
The  Queen  v.  Coaks,  8  E.  &  B.  249. 

In  7^0  Queen  ▼.  Mayor  of  Leeds,  11  A.  A  E. 
612,  the  list  of  the  councillors  elected  containing 
the  name  of  P.  as  one  of  the  number,  was 
published  by  the  particular  time  named  in  the 
statute.     After  the  expiry  of  this  time,  and  on 


discovering  a  supposed  error,  the  mayor  and 
assessors  published  another  list  containing  the 
name  of  R.  instead  of  P.  The  court  held 
that  p.  having  made  the  nece89Hry  declarations 
was  the  councillor  de  /aeto,  and  that  all  that 
was  done  in  correcting  the  list  after  the  hour 
fixed  by  statute  was  void. 

Voting  papers  not  signed  and  not  shewing  the 
situation  of  the  property  for  which  the  voter 
was  rated  on  the  burgess  roll  were  held  ro  be  bad. 
The  object  of  the  statute  being  to  prereot  per> 
sonation  as  much  as  possible :  Reff.  y.  Tart^  5 
Jur.  N.  S.  679. 

In  SeaU  ▼.  The  Queen,  8  E  &  B.  22,  the 
mayor  and  assessors  at  the  revision  of  the  bar- 
gees list  erroneously  treated  the  burgess  list 
de  facto  made  out  for  one  of  the  parishes  as  a 
nullity,  and  made  out  a  fresh  list  for  that  parish, 
and  inserted  in  it  the  name  of  a  person  io  the 
original  paiieh  list  who  proved  his  title  to  their 
satisfaction,  and  the  name  thus  inserted  was 
transferred  to  the  burgess  roll.  It  was  held  that 
such  person,  though  qualified  in  all  respects 
to  be  on  the  list  acquired  by  the  act  of  the 
mayor  and  assessors,  no  title  to  be  a  barges^ 
The  lists  sent  in  were  valid,  and  the  major 
and  assessors  had  no  power  to  do  anything  else. 
than  to  act  on  the  lists  sent  in,  by  inserting  or 
expunging  names  on  these  lists  to  ignore  the  list 
sent  in,  and  to  substitute  a  fresh  one  was  whoUj 
illegal, — the  plaintiff  in  error  was  charged  with 
usurping  the  office  of  burgess. 

Brumfitt,  appellant  t.  Breinner,  rexpvndent,  9 
G.  B.  N.  B.  1,  shews  also  a  cabe  of  aiteratioa  of  a 
list  to  cure  a  mistake  by  which  a  untne  was  sup- 
posed to  have  been  erased  which  was  not  erased, 
and  the  correction  was  maintained. 

It  is  certain  that  Henry  could  not  maintain  aa 
action  against  the  returning  officer  for  refusing 
to  allow  him  to  be  voted  for  until  his  name  was 
put  in  the  poll  book,  because  in  such  an  action 
malice  must  be  alleged  and  proved,  and  as  the 
candidates  name  was  not  on  the  certified  list  of 
the  clerk,  malice  couM  nor  be  presumed  against 
the  returning  officer :  Tozer  v.  Child,  7  £.  &  B 
877. 

The  clerk  on  the  day  after  the  nomination  is 
to  post  up  in  his  office  the  names  of  the  persoaf 
proposed  for  the  respective  offices.  This  I 
should  think  was  directory  only,  and  if  be  did  it 
the  second  day  after  the  nominatton,  an  election 
had  upon  it  would  not  be  avoided. 

The  clerk  is  also  to  provide  the  retorning 
officer  of  each  division  with  a  certi'^ed  list  of  the 
names  of  such  candidates,  specifying  the  offices 
for  which  they  are  respectively  candidates.  No 
time  is  named  when  these  certified  lists  are  to  be 
provided.  No  doubt  it  must  be  sometime  before 
the  polling  day,  for  the  clerk  is  also  to  provide 
the  returning  officer  with  a  poll  book,  and  he  or 
his  clerk  shall  enter  therein  in  separate  eolumas 
the  names  of  the  candidates  proposed  and  secon  1- 
ed  at  the  nomination  ;  all  of  which  must  be  done 
of  course  before  the  voting  begins. 

It  may  be  presumed  the  returning  officer 
is  to  take  his  information  from  the  certified 
list  of  the  clerk  as  to  the  persons  who  vere 
the  candidates  that  were  proposed  and  secoad- 
ed  at  the  nomination.  But  the  act  doei<  not 
say  so.  I  should  think  the  returning  (iffioer 
could  not  properly  insert  any  ntinie  *tn  \'*t 
clerk*s  list  of  his  own  Huthoriry,  or  any  uaiue 
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ID  the  poll  book  which  was  not  in  the  cer- 
tified list,  bat  perhaps  if  he  had  oo  certified 
list  at  all  he  might  insert  the  candidates  names 
ID  his  poll  book  notwithstanding  the  clerk's 
neglect ;  Setdg  t.  The  Queen,  8  E.  A  B.  22. 

What  the  retaraing  officer  did  in  this  ease  he 
maj  be  presomed,  from  the  affidafitg,  to  haye 
dooe  with  the  clerk's  assent,  and  I  think  the 
clerk  eon  Id  then  haTe  corrected  his  certified  list. 

While  I  think  the  election  ehoald  not  be  avoid- 
ed.  I  do  not  think  the  proceedings  have  been  taken 
withoat  jnst  and  reasonable  cause  for  contesting 
the  legality  of  the  proceedings,  and  although  I 
give  judgment  against  the  relator  it  must  be 
vithoat  costs. 

Summofu  diaeharged  without  eaete. 


COMMON  LAW  CHAMBERS. 


{Befmltd  hf  Hmr  O^unr,  Rm|.,  AvrMer-at-Xaw, 
Reporter  in  PraeUee  (hurt  and  Chambert,) 


In  Bs  TauEMAN  B.  Smith. 

E3etradiiiim~-'CotaUafril*nff-^Porger]f, 

A  prisoner  was  arrested  in  Upper  Canada  for  haTing  com- 
mitted is  the  UiiHed  States  "  the  crime  of  foigeiy,  by 
forging,  coining,  Ac,,  fpuiious  silver  coin,"  Ac 

Beld,  I.  That  the  offenoe  as  above  charaed  does  not  con- 
ftitnte  the  cnme  of  "  forgery^  within  toe  meaning  of  the 
Extradition  Treaty  or  A^ 

1  nuit  it  certainly  is  not  the  crime  of  forgery  under  oar 
Uw,  and  therefore  the  prisoner  ooold  not  be  extradited. 

Defimtion  of  the  term  "  migery"  considered. 

[Chambers,  March  8, 1868.] 

This  W88  an  application  by  a  prisoner  to  be 
discharged  on  a  writ  of  habeas  earput^  on  the 
gronnd  that  the  charge  under  which  be  was  in 
custody  was  not  within  the  Extradition  Treaty  or 
the  Act  of  Canada  gi?iog  it  effect. 

The  charge  or  complaint  was,  that  **  Smith  at 

the  Town  of  Toledo, County,  State  of  Iowa, 

on  or  about  the  2l8t  March,  1867,  did  commit 
ilie  crime  of  forgery  by  forgiog,  coining,  couuter- 
Miiug.  and  making  spurious  silTer  coin  of  the 
^tinip  and  imitAtiun  of  the  siWer  coin  of  the 
TDited  Statea  of  America  of  the  denomination  of 
Sa-iil  10  cent  pieces,  with  implements  and  materi- 
als vbich  he  produced  for  the  purpose  of  carrying 
on  the  business  of  coining  ^uch  spurious  money/' 

Jot.  Patterton  showed  cause  for  the  Crown, 
refernog  to  Con.  Stat.  Can.  cap.  89 ;  2  Biehope 
Criminal  Law,  sees.  482,  484,  436  snd  451  ;  6th 
Rep.  Grim  Law  Com.,  A.D.  1840,  p.  69;  8  Inst. 
169  {per  Lord  Coke);  2  Bl.  Com.  247;  2  East 
PC  852;  Rez.  y.  Coogan,  2  East  P.  C.  868; 
Rfx  T.  /ofict,  1  Leach,  4th  ed.  776,  786 ;  Reg, 
T.  Andereon,  20  tJ.  C  Q.  B.  124 ;  In  re  Windsor, 
6  New  Rep.  96. 

Cumm,  contra,  for  the  prisoner.  By  Con. 
Stat.  Can.  cap.  89,  the  erime  charged  most  be  a 
crime  by  the  law  of  the  oonotTy  where  prisoner 
srrcsted.  and  this  prisoner  was  arrested  in  Upper 
Canada  (see  also  Re  Windsor,  84  L.  J.  N.  8. 168). 
As  to  the  meaning  of  forget7,  and  that  it  does  not 
eoTer  eases  of  ooining,  see  4  Com.  Dig.  406  et  seq., 
tDd  Tomlin's  Law  Diet 

Adax  WiLsoir,  J.— The  Statute  of  Canada 
(cap.  89)  applies  to  the  crimes  of  murder,  or 
•iMolt  to  commit  murder,  piracy,  arson,  rob- 
bery, forgery^  or  the  utterance  of  forged  paper, 
committed  within  the  jurisdiction  of  the  United 
States  (fee  also  24  Tic.  o.  6)  ;  and  the  question 
v>  whether  the  charge  above  stated  as  explained 


of  forging  and  counterfeiting  spurious  siWer 
coin,  4fee.,  constitutes  the  offence  of  forgery 
within  the  meaning  of  the  treaty  and  statute  t 

I  am  of  opinion  it  does  not ;  it  is  unquestion- 
ably not  forgery  by  our  law  here  ;  nor  from  the 
CTidence  given  can  I  assume  it  to  be  forgery 
according  to  the  law  of  the  State  of  Iowa,  or  of 
the  United  States  of  America,  if  that  would  make 
any  difference.  The  statute  declares  that  the 
offence  charged  must  be  such  as  would,  accord- 
ing to  the  Taws  of  this  Province,  justify  the 
apprehension  and  committal  for  trial  of  the  per- 
son accused,  if  the  crime  charged  had  been  com- 
mitted here ;  so  that  if  not  an  offence  of  the 
character  charged  according  to  our  law,  the 
person  is  not  to  be  apprehended,  committed  or 
delivered  over  to  the  foreign  government;  no 
comity  shall  prevail  in  such  a  case:  In  re 
Windsor,  6  New  Rep.  96;  10  Cox.  C.  C.   118; 

11  Jur.  N  S.  807. 

Forgery  is  defined  in  4  Bl.  Com.'  247,  to  be 
"  the  frandnlent  making  or  alteration  of  a  writ- 
ing to  the  prejudice  of  another  man's  right;" 
and  this  is  substantially  the  definition  accepted 
and  approved  of  in  Reg.  v.  Smith,  1  Dearsley  ft 
Bell,  666,  in  which  counsel  have  arrayed  the 
definitions  of  difllerent  authors  of  this  offence, 
to  which  may  be  added,  Bao.  Abr.  **  Forgery." 

Hawk.  P.  C,  in  Book  1,  c.  70.  seo.  1,  it  is 
deeoribed  to  be  **  an  offenoe  in  falsely  and  frau- 
dulently making  or  altering  any  matter  of  record 
or  any  other  authentic  matter  of  a  public  nature, 
as  a  parish  register  or  any  deed  or  will  *' 

In  Reg.  v.  Class,  1  Dearsley  k  Bell,  460,  Cook- 
burn,  C.  J  ,  said,  **  a  forgery  must  be  of  some 
document  or  writing,*'  and  therefore  putting  an 
artists  name  on  the  comer  of  a  picture  in  order 
to  pass  it  off  as  an  original  picture  by  that 
artist  was  held  not  to  be  forgery. 

There  is  no  ease  where  the  making  of  false 
coin  has  been  determined  to  be  forgery,  and  it 
is  not  so  by  our  statute. 

Such  an  offence  is  here  a  mi%demeanour  for 
the  first  act  and  a  felony  for  the  second,  but  it 
is  not  the  offence  of  forgery  at  all. 

The  decision  of  Re  Dubois,  otherwise  Coppin, 

12  Jur.  N.  S.  867,  shews  that  this  is  the  mode  in 
which  the  treaty  and  statute  are  to  be  interpre- 
ted, and  our  own  statute  reciting  the  treaty  is 
almost  conclusive  evidence  that  the  **  forgery  " 
referred  to  is  the  offence  of  that  name  well 
understood  in  the  United  States  and  in  this  Pro- 
vince, and,  to  make  it  plainer,  it  relates  also  to 
'*the  utterance  of  forged  paper." 

The  prisoner  most  ^  discharged. 

Prisoner  discharged. 


IBISH  BEPOBT, 

Bowam  t.  Qbotztb  asp  othbbs. 
Commtssiomtrs   Arsnaol  teifttfy— Cbtysratfaa  ty 


An  Act  of  Parliament,  appointing  certain  Town  and  Har- 
bour Commissioners,  enacted  that  the  powers  and  an- 
thorfties  given  by  the  Act  might  be  exercised  hr  a  ma- 
jority at  a  daly  constituted  meeting ;  and  that  all  orders 
and  proceedings  of  the  mi^ortty  imotild  have  Uie  same 
effect  as  if  done  by  all  the  Gomissioners. 

BOd,  (per  Whiteside,  C.  J.,  and  Fitagerald  and  O'Brien.  JJ., 
Oeoige,  J.,  diimmtifmU\  that  this  did  not  make  absent 
or  dissenting  membera  personally  liable  upon  contracts 
entered  into  by  a  msjorfty. 

AisiMc— (per  PitsK«nad  and  O'Brien,  JJ.,  Geoiige,  J.,  dit' 
giWiwlt),  the  vesting  of  real  and  personal  proper^  by 
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statnto  in  oommiaaioners  and  liieir  suocesaora,  makes 
them  a  corporation  by  implication. 

Sembie—iper  Fitzgerald  and  O'Brien,  JJ.,  Oeoi^  J.,  dit- 
$enlimU\  the  opposing  a  hill  in  Parliament  which  con- 
templates a  new  system  of  municipal  ajrangements  and 
taxation  is  not  a  proper  application  of  the  rates  hy  To¥m 

.  Commiaaioners,  where  it  la  not  included  among  the  pur- 
poses enumerated  in  the  Act 

[16  W.  R  MO  ;  Jan.  14, 15, 17, 1868.] 

This  was  aa  action  for  work  and  labour.  It 
was  tried  before  the  Lord  Chief  Justice  at  the 
K  lid  are  Spriog  Assiies,  when  the  following  facts 
appeared.  The  plaintiff  was  a  civil  engineer. 
Defendants  were  seven  of  tho  Sligo  Town  and 
Harbonr  Comn^issioners.  They,  however,  were 
sued  personally,  aad  not  in  the  representative 
capacity  as  commissioners.  The  Act  under 
which  the  defendants  were  appointed  was  the 
43  Ge^.  8,  c  60,  of  which,  sec.  2  names  twenty- 
four  persons ;  these  persons  **  and  their  succes- 
sors to  be  elected  in  manner  herein  mentioned  *' 
are  declared  to  be  the  commissioners  under  the 
Act.  Section  9  enacts  that  no  act  shall  be  good 
unless  done  at  a  proper  meeting ;  bat  all  powers 
and  authorities  granted  by  the  Act  may  be  exer- 
cised by  the  major  part  who  attend  those  meet- 
ings ;  all  orders  and  proceediags  of  the  m^ority 
to  have  the  same  effeot  as  if  done  by  all  the 
commissioners.  By  section  10,  no  order  ia  to  be 
revoked  unless  by  a  meeting  of  a  greater  number 
of  commissioners  than  those  who  made  it ;  and 
at  a  Bpecial  meeting  fourteen  days  after.  By 
section  11,  actions  are  to  be  brought  in  the  name 
of  the  clerk,  or  one  of  the  commissioners.  By 
section  20,  contracts  may  be  made  for  paving, 
lighting,  &c.,  improving  the  port,  &o.,  or  any 
other  matters  or  necessary  things  whatsoever,  or 
for  any  purpose  or  purposes  in  execution  of  the 
Act"  By  section  28,  contracts  are  to  be  signed 
by  the  commissioners.  By  sectiou  28,  property 
of  lamps,  pavements,  &c..  vests  in  commissioners 
and  their  successors.  Section  29  makes  a  like 
provision  as  to  old  materials.  Section  87  em- 
powers them  to  purchase  lands.  By  section  132 
two  separate  funds  were  appoined:  1st  That 
arising  from  rates  of  houses,  lands,  &c.,  to  be 
applied  for  purposes  of  paving,  flagging,  light- 
ing, watching,  &c.,  &c.,  &c.,  "and  for  carrying 
the  several  purposes  of  this  act  relating  thereto 
into  execution,*'  and  for  paying  and  disbursing 
wages,  &c.,  &c.,  '*  an4  for  no  other  use,  purpose, 
or  intent,  whatsoever."  2nd.  The  dues  arising 
from  the  harbour ;  the  purposes  to  Khich  they 
are  to  be  applied  are  similarly  enumerated  and 
like  terms  used. 

It  Appeared  that,  at  the  close  of  1866,  certain 
bills  affecting  the  Town  of  Sllgo  were  'before 
Parliament ;  and  the  plaintiff,  who  had  considera- 
ble experience  in  connection  with  bills  before 
Parliament,  was,  in  December,  1866,  requested 
by  the  Secretary  of  the  Commissioners  to  come 
to  Sligo. 

He  accor4ing]y  proceeded  to  Sligo,  and  was 
present  at  two  meetings  of  the  sub-committee 
which  had  been  appointed  by  the  .Commissioners. 
None  of  the  defendants  were  present  at  either  of 
these  meetings.  In  consequence  of  a  resolution 
passed  at  one  of  these  meetings,  and  of  a  telegram 
received  from  the  Commissioners*  solicitor,  the 
plaintiff  proceeded  to  Londoo  for  the  purpose  of 
opposing  the  bill  on  standing  orders.  The  plain- 
tiff admitted  that  he  considered  himself  employ- 
ed by  the  Commissioners  as  a  body  and  not  by 
individuals ;  and  that  he  did  not  act  in  any  way 


upon  the  faith  or  credit  of  the  defendants  per- 
sonally. The  defendants  counsel  admitted  that 
the  work  was  done,  and  that  the  charges  were 
fair  and  reasonable.  A  resolution  of  the  Com- 
missioners  was  also  put  in,  passed  at  a  meeting 
at  which  some  of  the  defendants  were  present, 
by  which  they  disapproved  of  bills.  By  a  subse- 
quent resolution  they  resolved  to  oppose  the 
bills,  but  a  protest  was  entered  against  the 
application  of  the  funds  to  such  a  purpose.  The 
protest  was  signed  by  four  of  the  defendanta 
The  other  three  defendants  were  absent  from  thie 
meeting.  None  of  the  defendants  had  ever  per- 
sonally authorised  the  plaintiff's  employment. 

The  defendants*  counsel  asked  for  a  nonsuit, 
which  was  refused. 

Plaintiff's  counsel  called  UT>on  the  learned 
Judge  to  tell  the  Jury  that  if  they  believed  the 
plaintiff's  evidence  they  should  find  for  him. 
This  his  Lordship  also  declined  to  do. 

His  Lordship  told  the  jury  that  if  they  were 
satisfied  that  the  plaintiff  was  employed  by  aad 
acted  upon  the  faith  and  credit  of  the  Commis- 
sioners as  a  body,  they  should  find  for  the  defeo- 
dants.     The  jury  found  for  the  defendants. 

A  conditional  order  for  a  new  triaU  on  the 
ground  of  misdirection  of  the  learned  judge, 
having  been  obtained  in  Michaelmas  Term, 

8.  Walker  {Pallet.  Q  C,  with  him)  now  showed 
cause.  The  defendants  are  sued  individually  abd 
not  as  Commissioners.  There  is  no  personal 
liability  attachable  to  them.  They  protested 
against  the  making  of  the  contract  for  which 
they  were  now  sued,  therefore  no  question  of 
agency  arises  here.  But  independently  of  that 
the  jury  have  found  that  the  contract  was  made 
with  the  Commissioners  as  a  body,  and  they  are 
a  corporation  under  the  act.  This  contract  was 
also  ultra  viret. 

Batterthy,  Q.  C,  and  Ball,  Q.  C.  (F.  L.  Dane's 
with  them)  in  support  of  the  rule.     The  fact  thit 
the  person  sued  dissented  from  the  expenditure 
of  the  money  does  not  alter  their  liability.     This 
case  must  be  decided  exactly  as  if  the  entire 
twenty-four  Commissioners  were  sued.     The  iaw 
is  that  you  may  sue  any  n  amber  of  indiviiuals 
of  an  aggregate  body,  and  if  the  contract  has 
been  made  in  conjunction  with  others  they  may 
plead  that  as  a  plea  in   abatement ;  Ltfroy  v. 
Qort,  1  Jones  &  Latouobe,  671.     1.  The  whole 
body  are  personally   liable,   and   can  be  sued 
jointly  for  an  act  legally  done  and  vXtra  viret. 
This  part  of  the  case  is  governed  by  UonUy  v. 
Bdi,  1  Bro.  Ch.  C   100  n.,  and  Ambler's  Rep. 
770.     There  it  was  heid  that  Commissioners  of 
Navigation,  under  an  Act  of  Parliament,  were 
personally  liable  for  orders  signed  by  them,  and 
that  the  plaintiff's  remedy  was  not  only  in  rem 
against  the  rates.      This  case  is  confirmed  by 
Eaton  V.  Bdl,  6  B.  &  Aid   34.     And  this  Act  of 
Parliament,  under  which  ttie  Sligo  Com  mi  tisi  oners 
derive  their  authority,  pointedly  omits  ibe  pro- 
tection from  peraoaal  liability  to  be  found  in  all 
analogous  Acts,  and  while  there  is  a  p-oTisioa 
that  the  Commissioners  may  suo  by  their  clerk, 
there  is  nothing  authorising  them  t^  h?  sued. 
The  case   of  ColquhQun  v   yofan,   13  Ir.  Law, 
248,  was  an  ezteii^tioa  of  llonUy  v.  Bfll  to  Ire- 
land,    [t  wa^  there   deoided   thii  Ligtitiug  and 
Paving  Commission «rs  of   O-vshcl    unlcr  the  9 
Geo.  IV.  c.  8J.  and  3  A  4  Vict  c   108.  were  not  a 
corporation,  and  were  liable  personally.    Tbig 
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aet  is  Terf  similar  in  its  terms,  bvt  not  so  favon- 
ble  to  a  oontrary  vieir.  The  hardship  of  holding 
that  the  rates  only  are  liable  would  be  mneh 
greater  on  persons  who  contract  with  the  Com- 
misdoaers  than  anj  loeonTentenee  whieb  may 
result  to  the  Cosamifisioners  if  thsj  are  made 
pcrsooaHy  responsible.  How  can  we  tonch  the 
rates?  A  maodamns  to  the  Commissioners  to 
leTj  a  rate  will  not  give  ns  the  money.  It  may 
be  there  ar«  sufficient  fnads  withovt  a  fresh  rate, 
and  then  a  mandamus  cannot  go.  The  act  of  10 
Vict.  c.  16.  was  passed  to  alter  the  law  as  laid 
down  by  fforaley  t.  Bell,  bnt  it  only  applies  to 
acts  where  it  is  incorporated.  Aod  see  Chitty 
CD  CooL  267;  Bog^  ▼.  Pearse,  10  C.  B.  684. 
2.  The  absence  or  dissent  of  the  defendants 
made  no  difference.  The  9th  section  of  the  act 
makes  the  majority  binding  on  the  minority: 
Todd  J.  EtaUy,  8  M.  &  W.  606,  deoided  that  a 
mAJority  may  bind  personally  a  committee  of  a 
dab,  although  the  minority  disapproTe.  [Fitz- 
oiKALD,  J. —  That  is  a  question  of  personal 
agencj  ]  The  act  giTes  the  majority  a  personal 
tgencj  from  the  minority :  DoubUdajf  ▼.  Mutkett, 
7BiDg.  110;  Foz  t.  CU/ion,  6  Biog.  776.  8. 
The  act  of  opposing  the  bill  was  intra  vires,  Reg, 
T.  roim  Council  of  Dublin,  7  Tr.  Jar.  N.  9  817; 
Bright  ▼.  North,  2  Phillips,  216;  CoU  ▼.  Orem, 
6  M  &  O.  872.  A  public  body  has  an  implied 
right  to  take  steps  to  preserre  its  existence. 
The  proposed  bill  here  would  hate  abolished  the 
present  body  and  increased  taxation. 

PaUea,  Q.  C,  in  reply. —  The  Commissioners 
are  a  corporation.  It  is  not  necessary  to  hate 
express  words  to  create  a  corporation  :  10  Coke 
30».  The  words  ••  successors,"  which  occur  iu 
this  ftct  generally  create  a  corporation  by  impli- 
cation: Conservatora  of  River  Tone  v.  Aih,  10 
B.  A  C.  849.  They  are  also  empowered  to  take 
Undt  as  a  corporation.  There  can  be  bo  per- 
soQsl  liability  here.  From  the  constitution  of 
this  body  the  indiTiduals  composing  it  are  con- 
staotlj  changing.  Ou  a  change  of  this  kind  the 
duty  of  performing  it  may  be  cast  on  one  daes 
of  persons,  i.  e.,  the  iodlTiduals  who  made  the 
contract,  and  the  power  ot  performing  it  in 
tnotber  class,  those  actually  in  office.  The 
Ttraedy  is  against  the  rates,  not  a  personal  lia- 
bility: Reg  y  Norfolk  (Sewer)  Commiemonert, 
15  Q.  B.  649 ;  Bolton  ▼.  Ouardiana  of  Mallow, 
B  Ir.  C.  L.  A  pp.  9.  But  this  act  is  clearly  ultra 
tiT».  The  I32od  section  distinctly  sets  out  the 
purposes  for  which  the  rates  are  liable,  aud  they 
are  to  be  liable  for  *'no  other  purpose."  The 
P-aiotiff  can  make  no  one  liable  except  the  per- 
sons who  employed  him. 

7b  U  oowUnuei, 

ENGLISH  BEFOBT. 

PROBATE. 


Hall  t.  Hall. 

^  ngardt  the  procoring  the  execntfon  of  a  will,  mere 
^m  pressure,  if  it  materkOly  control  the  free  exercise 
01  volition  on  the  part  ot  the  testator,  amoonts  to  undue 
tosueixoe,  aad  a  wue  is  no  exception  io  this  rale. 

a6  W.  R.  644,  March  4, 1868.] 

This  was  a  trial  before  the  court  and  a  special 
m.  The  plaintiff,  Ann  Hall,  propounded  the 
vill  of  her  late  Husband  John  Hall,  and  the  de- 


ftodant  William  Hall,  the  brother  of  the  testator, 
f  leadedl  **  nndne  influence"  on  the  part  of  the 
plaintiff. 

The  will  gaTO  ererything  to  the  wife.  The 
property  was  between  j&16,000  aad  £20,000. 
the  plaintiff  had  ne  children  by  the  testator  or 
by  any  other  husband.  The  testator  had  at  his 
death  between  twenty  and  thirty  brothers,  sisters, 
nephews  and  nieces,  in  comparatiyely  straigh- 
tened oireumstances.  He  was  on  good  terms 
with  his  relations.  ScTcral  thousand  pounds 
had  come  to  the  testator  through  the  plaintiff. 

The  material  eTidenoe  in  support  of  the  plea 
was  that  given  by  the  attorney  who  drew  the 
will,  and  the  said  attorney's  wife.  The  attorney 
swore  that  at  the  time  he  drew  the  will  he  did  eo 
to  produce  peace  between  the  plaintiff  and  the 
testator,  and  the  witness  felt  then  that  the  will 
would  be  set  aside  on  the  ground  of  undue  in- 
flaence  if  the  circumstances  came  io  be  sifted. 
The  CTidence  of  the  attorney  and  his  wife  also 
went  to  show  the  exetteraent  of  manner  of  the 
plaintiff  in  connection  with  the  subject  of  the 
will ;  her  abuse  of  the  testator  on  the  same  sub- 
ject ;  expressions  of  fear  of  the  testator  that  bis 
life  was  in  danger  if  be  did  not  make  a  will, 
leaving  everything  to  her,  and  that  be  had  deter- 
mined to  do  so  in  consequence  of  the  annoyance 
and  pressure  she  was  putting  on  him,  as  one 
instance  of  which  the  testator  had  mentioned 
the  plaintiff's  remaining  out  of  bed  all  night 
because  he  would  not  make  such  a  will  as  she 
desired. 

The  Jury  found  against  the  will,  and  the 
Court  pronounced  accordingly,  and  condemned 
the  unsuccessful  plaintiff  in  costs. 

The  case  is  reported  for  the  purpose  of  giving 
his  Lordship's  direction  to  the  jury  as  to  what 
eoastitutes  undue  influence. 

Sir  J.  P.  WiLDi. — To  make  a  good  will  a  mnn 
must  be  a  free  agent.     But  all  influences  are  not 
unlawful.     Persuasion,  appeals  to  the  affections, 
ties  of  kindred,  to  a  sentiment  of  gratitude  for 
past  services,  or  pity  for  future  destitution,  these 
are  all  legitimate,  and  may  be  fairly  premised  on 
a  testator.      On   the   other  hand,    prespore  of 
whatever  character,  whether  acting  on  the  fears 
or  the  hopes,  if  so  asserted  as  to  overpower  the 
volition  without  convincing  the  judgment,  is  a 
species  of  restraint  under  which  no  valid  will  can 
be  made.    Importunity  or  threats  such  ns  the  test- 
tatoT  has  not  the  courage  to  resist ;  moral  com- 
mand asserted  and  yielded  for  the  sake  of  peace 
and  quiet,  or  to  escape  from  distress  of  mind  or 
social  discomfort :  these,  if  carried  to  a  degree 
in  which  the  free  play  of  the  testator's  jadgtneiit, 
discretion,  or  wishes  is  overborne,  will  canstitute 
undue  influence,  though  no  force  is  either  used 
or  threatened.     In  a  word,  a  testator  mny   be 
led  but  not  driven,  and   bis  will   must  be  the 
oilbpringof  his  volition,  and  not  that  of  another's. 


COBBESPONBENCE. 

27m  Insolvent  Law  of  1864 — Assignees. 

To  THE  Editors  of  the  Casadil  Law  Journal. 

Sirs, — I  haye  read  with  much  interest  the 
communication  of  your  correspondent  "  Scar- 
B0R0\"  on  pages  47  and  48  of  Vol.  IV.  N.  S., 
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and  although  his  statements  with  regard  to 
assignees  in  insolvency  may  he  startling,  I 
know,  within  my  own  experience,  of  similar 
cases,  and  that  he  has  not  at  all  OTer-stated  or 
over-colored  his  case,^and  that  they  are  true. 
For  instance,  in  this  county  a  trader  Uurgely  in- 
debted as  a  produce  dealer  absconded  from  the 
Province  about  five  years  ago,  and  took  with 
him  some  thousands  of  dollars  wherewith  to 
commence  business  in  the  United  States ;  but 
finding  the  people  there  more  acute  than  him- 
self, he  soon  became  penniless;  in  this  forlorn 
condition  he  returned  to  his  former  home  (a 
comfortable  brick  cottage,  nice  orchard  and 
garden,  outbuildings,  &c.,  all  of  which  he  had, 
before  leaving  Canada, 'conveniently  placed  in 
the  keeping  of  an  accommodating  brother-in- 
law)  ;  he  then  went  through  the  form  of 
making  an  assignment  of  his  estate  and 
effects  (?)  to  one  of  the  assignees  in  insolvency 
appointed  by  a  neighbouring  board  of  trade, 
and  struck  a  bargain  with  him  to  put  him 
through  for  a  named  suml  The  assignee 
instead  of  acting  under  the  10th  section  of  the 
act,  by  calling  a  meeting  of  the  creditors  for 
the  public  examination  of  the  insolvent,  or 
having  him  and  other  persons  examined  before 
the  judge  as  he,  acting  in  the  interest  of  the 
creditors  generally,  might  and  ought  to  have 
done  for  the  purpose  of  ascertaining  what  his 
assets  really  were  and  what  had  become  of 
the  money  wherewith  he  absconded,  &c,  set 
to  work  and  solicited,  in  the  interest  of  the 
insolvent  himself,  a  release  from  the  requisite 
number  of  his  creditors,  some  of  whom  were 
told  (also  in  the  interest  of  the  insolvent)  that 
it  was  true  **  the  man  had  committed  a  wrong 
in  leaving  the  country  as  he  had  done,  and  so 
forth,  but  there  was  no  use  in  keeping  the 
poor  man  under ;  he  was  back  now  and  would 
probably  do  better  for  the  future,"  &c.  And 
so  the  thing  was  procured  through  the  impor- 
tunities of  the  insolvent,  aided  by  the  disin- 
terested recommendation  of  the  assignee ;  the 
weight  of  whose  position  was  lent  to  the 
procuring  of  that  which  under  ordinary  cir- 
cumstances could  not  have  been  obtained,  and 
which  the  assignee  by  all  his  might  and  main 
ought  in  the  interests  of  truth  and  honesty, 
if  not  in  that  of  the  creditors,  to  have  opposed. 
The  result  was  that  the  requisite  creditors 
signed  the  discharge,  the  notice  of  its  deposit 
with  the  clerk  of  the  County  Court  of  the 
application  for  its  confirmation  was  given  by 
the  assignee,  and  when  the  insolvent  appeared 
his  petition  for  confirmation   came    up  for 


hearing,  all  the  papers  and  notices,  &a,  were 
found  to  be  the  work  of  the  assignee,  who  had 
been  the  paid  rebuner  of  the  insolvent,  insteid 
of  the  representative  of  the  creditors ;  no  one 
appeared  to  oppose  the  confirmation  of  the 
discharge,  or  to  have  the  insolvent  examined 
under  the  8rd  sub-section  of  the  10th  section, 
the  assignee  did  not  do  so  at  all  events,  and 
if  he  had  acted  in  a  way  which  comported 
with  his  duty  in  the  matter  he  would  have 
been  there  to  oppose  the  confirmation  of  the 
discharge.  Some  of  the  creditors  thought  it 
would  be  useless  to  attempt  to  oppose  it  with 
the  assignee  doing  all  he  could  to  promote  it, 
and  so  the  discharge  was  confirmed  by  the 
judge,  and  now  the  insolvent  is  enjoying  the 
same  property  that  he  occupied  before  he 
absconded  from  the  Province.  It  is  a  singular 
feature  in  the  character  of  most  of  the  assignees 
appointed  by  the  Board  of  Trade  to  which  I 
have  before  alluded,  that,  up  to  a  very  recent 
date,  they  were  themselves  insolvent  in  ctr- 
cumstances,  or,  to  speak  more  plainly,  they 
were  nearly  all  insolvent  debtors — persons 
who  have  not  succeeded  with  their  own  af&irs 
set  to  manage  the  broken  down  or  disordered 
a£fairs  of  other  insolvent  people;  and  the 
assignee  whose  acts  I  have  hereinbefore  par- 
ticularly alluded  to  was  himself  one  of  the 
number. 

I  observe  your  correspondent,  Scarbobo', 
speaks  of  the  assignee's  certificate  as  a  pre- 
requisite to  a  proper  discharge  of  an  insolvent 
by  the  judge.  I  should  be  very  thankful  if 
he  would  mention,  for  the  information  of  year 
readers  in  general,  and  myself  in  particular, 
under  what  section  of  the  Insolvent  Acts  of 
1864  or  1866  he  finds  or  infers  it  to  be  an 
essential,  as  I  apprehend  the  authorities  he 
refers  to  are  applicable  to  the  English  Bank- 
rupt or  Insolvency  Acts  only. 

Had  I  not  already  made  this  communication 
too  long  I  should  give  my  views  upon  some 
of  the  defects  of  the  insolvency  acts  alluded 
to  by  •*  ScASBOBO." 

Yours  respectfully, 

Union,  May  1,  18G8.  Umox. 


[We  shall  be  glad  to  have  the  views  of  our 
correspondent  on  the  matters  he  alludes  to.— 
Eds.  L.  J.] 
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STATUTE  BOOK  OP  ONTARIO. 

The  SUtatae  of  the  first  Session  of  the  first 
Pirliament  of  Ontario  hare  at  length  been 
issued — we  may  perhaps  add,  distributed, 
though,  it  does  not  appear  to  be  the  intention 
of  the  Gofonment  to  supply  them  to  liagis- 
tntes  tnd  others  in  the  same  lavish  waj  that 
the  General  Statutes  used  to  be.  The  tenth 
Section  of  the  Interpretation  Act  makes  a  gen- 
enl  provision  for  the  distribution  of  the  printed 
Sututes,  directing  copies  to  be  sent  to  members 
of  the  Legislative  Assembly  in  such  numbers 
u  m&y  be  ordered  by  resolution  of  the  house 
«r  by  order  in  council,  and  to  such  of  the 
public  departments,  administrative  bodies  and 
offices,  throughout  the  Dominion,  as  may  be 
specified  by  order  in  Council 

Under  the  provisions  of  this  Section  the 
Statutes  have  been,  and  are  to  be  disposed  of 
K  follows : — 

One  oopy  is  to  be  sent  fi>ee  to  each  member 
of  the  Senate,  and  of  the  Commons  of  Canada, 
ud  fmir  copies  to  every  member  of  the  Legis- 
Utire  Assembly  of  Ontario.  Every  ofQcial 
i&  etch  County  in  Ontario  and  heads  of 
goremmental  departments  are  alsQ  to  have  a 
<=0P7*  Magistrates  have  to  buy  thdr  copies  at 
&e  reduced  price  of  fifty  cenU  each,  but  it  is 
only  duly  qualified  magistrates  that  are  allowed 
t^priyfl^;  and  to  carry  out  this  arrange- 
iBeot  the  Clerks  of  the  Peace  are  to  be  sup- 
plied with  copies  for  this  purpose.    The  trade 


have  to  pay  one  dollar  each  for  the  statutes, 
which  they  again  retail  at  any  advance  of 
twenty-five  cents. 

We  understand  the  actual  cost  of  the  stat- 
utes, including  binding,  has  been  very  small, 
and  that  the  government  will  not  be  losery 
even  at  the  reduced  rate  at  which  magis- 
trates are  supplied.  Magistrates  will  therefore 
think  it  hard  that  they  have  to  provide  them- 
selves with  copies  for  the  use  of  the  public ; 
and  with  those  who  often,  at  much  loss  of 
time,  ease  and  money,  consdentiously  perform 
their  duties,  not  as  a  means  of  thereby  ob- 
taining a  livelihood  or  making  their  office 
a  source  of  profit,  we  most  heartily  sympathise, 
and  it  does  seem  a  small  thing  in  economy  to 
make  a  few  dollars  out  of  them. 

But  there  is,  we  are  alhtid,  another  side  to 
the  picture,  which  has,  perhaps,  caused  the 
government,  in  its  zeal  to  economise  the 
public  money,  to  take  too  strong  grounds 
against  magistrates  as  a  class.  It  cannot  be 
denied  that  there  a  large  number  of  persons  on 
the  commission  who  are  utterly  unfit  to  per- 
form, with  credit  to  themselves  or  benefit  of 
the  public,  the  duties  of  their  office ;  and  it  is 
equally  true  that  many  men,  with  more  ambi- 
tion than  self  knowledge,  make  great  exertions 
to  obtain  the  honor  of  writing  J.  P.  after  their 
names,  and  that  others  look  upon  the  office  as 
a  means  of  '*  turning  an  honest  penny,"  instead 
of  doing  something  more  suited  to  their  educa- 
tion and  habits. 

The  existence  of  these  things,  however, 
proves  even  more  than  any  government  ought 
to  be  obliged  to  admit,  namely,  that  there  has 
been  some  mistake  in  the  system,  or  mode  of 
carrying  it  out,  whereby  these  appointments 
have  been  made,  and  not  merely  that  there  are 
black  sheep  in  every  flock.  But  we  are  wan- 
dering firom  the  subject  before  us.  What  we 
should  wish  to  see  would  be,  that  every  faci- 
lity should  be  given  to  at  least  those  who  are 
really  desirous  of  doing  their  duty  properly 
for  the  good  of  the  community. 

We  do  not  understand  that  Municipal  Coun- 
cils are  included  in  those  who  are  to  receive 
copies  gratis.  If  not,  we  suppose  it  is  on  the 
principle  that  doing  so  would  be  "robbing 
Peter  to  pay  Paul,**  at  least  so  long  as  the 
members  of  Councils  do  not  subscribe  fi>r 
price  of  copies  out  of  their  own  pocketSL 

To  conclude— it  is,  in  our  opinion,  wrongi 
in  principle,  that  there  should  be  any  unne- 
cessary restriction  upon  the  widest  diflhsion 
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of  knowledge  as  to  laws  which  all  are  sup- 
posed to  know  as  soon  as  they  receiye  the 
Royal  assent ;  and  that  if  money  has  to  be 
raised  for  public  uses,  some  other  means  than 
the  profit  on  ithe  sale  of  the  statutes  should 
be  found  for  that  purpose. 

The  acts  which  are  of  special  interest  have 
already  been  referred  to  by  us,  and  many  of 
them  copied  at  length  in  a  former  number. 

As  to  the  general  appearance  of  the  Tolume 
now  before  us,  notwithstanding  the  warning 
given  in  the  Idth  sec  of  the  act  abready  referred 
to,  we  confess  to  having  been  rather  startled 
at  the  gorgeous  display  of  red  and  gold  which 
it  presents.  We  might  be  almost  induced  to 
say  that  the  edition  had  been  ''got  up  regardless 
of  expense,^'  were  it  not  that  the  proverbial 
economy  of  our  present  local  administration 
precludes  the  possibility  of  such  a  thing.  A 
closer  examination  would  lead  one  to  t*hink 
that  the  new  binding  is  very  good  in  its  way, 
the  material  being  similar  to  that  used  in  the 
less  imposing  statute  books  of  the  Dominion 
and  the  Provinte  of  Quebec,  (which  latter  is 
by  the  way  the  same  in  appearance  as  the  old 
volumes,  with  the  exception  of  the  colour  of 
the  label  on  the  back.)  We  fear,  however, 
that  the  red  colour  will  be  apt  to  become 
shabby  sooner  than  the  old  kind.  We  should 
recommend  a  change  in  the  lettering  on  the 
back  of  the  next  volume,  as*  that  on  the  pre- 
sent one  is  too  much  like  that  used  for  cheap 
editions  of  city  directories  and  the  like. 

We  regret  that  the  Very  common  difficulty 
of  obtaining  a  good  index  has  not  been  over- 
come in  this  case.  There  was  a  warning  given 
by  the  most  defective  index  to  the  Consolidat- 
ed Statutes.  But  the  compiler  of  the  one 
before  us  appears  to  have  forgotten  one  of  the 
most  obvious  requisites  of  an  index.  This 
mistake  will  doubtless  bie  avoided  in  future. 


DEATH  OF  MR.  HETDEN. 

It  is  with  much  r^;ret  that  we  announce 
the  death  of  Lawrence  Heyden  Esq.,  Clerk  of 
the  Crown  and  Plea,  Queen's  Bench,  at  his 
residence  on  Bloor  Street,  Toronto,  on  Satur- 
day last  the  80th  Inst.,  in  the  sixty-fifth  ye«r 
of  his  age. 

His  health  had  been  fuling  for  some  months 
past,  but  none  expected  that  his  death  was  so 
near  at  hand. 

The  loss  of  sudi  an  estimable  man  and  effi- 
cient pfiScer  will  be  felt  by  numbers  both  inside 
%nd  outside  the  profisssioQ,  and  it  will  be  long  I 


before  those  who  had  the  pleasure  of  knowing 
him  will  forget  his  courteous  and  kindly  man- 
ner, his  uprightness  and  integrity  in  the  dis- 
charge of  his  duties,  and  the  attentive  way 
in  which  his  duties  were  performed. 

R.  G.  Dalton,  Esq.,  Barrister,  has  been  ap- 
pointed to  flu  the  vacancy.    We  are  happy  to 
be  able  to  congratulate  the  Ontario  government 
on  the  happy  selection  they  have  made,  and ' 
their  promptitude  in  making  it 


Robert  M.  Boucher,  Esq.,  Judge  of  the 
County  Court  of  the  County  of  Peterborough, 
died  on  Tuesday,  the  30th  June  last,  after  an 
illness  of  some  months.  lie  was  compara- 
tively a  young  man,  and  was  appointed  Countr 
Judge  on  7th  April,  185S,  under  Sir  £dmuii<i 
Head^s  administration. 

SELECTIONS, 


FIXTURES. 

The  distiDotion  betwecD  this  case,  Boyd  r. 
Shorrock,  16  W.  R.  102,  and  Hutchifuon  v.  Kay, 
6  W.  B.  841,  23  Bear.  413.  appears  to  as 
to  be  rather  refined,  la  the  latter  lb«ra  was 
an  assignmeiit  of  a  mill  wiUi  the  enginea.  ko , 
and  all  the  maobioery,  fixtures,  and  effects, 
fixed  np  in  and  attached  and  belonging  to  tbe 
mill  and  it  was  held  that  looms,  the  feet  of  which 
rested  in  eups  let  into  the  floor,  were  not  fixtures. 
■0  as  to  pass  without  regisiration,  on  the  ground 
that  they  were  not  furniture  properly  belongiag 
to  the  mill,  but  liable  to  be  changed  from  time 
to  time  aooording  to  the  purpose  for  which  the 
mill  was  used,  as  spinning,  weaYing,  &o.  In 
the  former  a  mill  with  all  the  looms  and  other 
machinery  fixed  or  moTeable  was  assigned^  ani 
it  has  been  held  that  looms,  two  of  the  legs  of 
which  were  pegged  down  by  ordinary  nails  driTea 
through  holes  in  the  loom- feet  into  plugs  of  wood 
let  into  the  flooring  passed  as  fixtures.  The 
difficulty  of  removal  in  this  case  would  have  been 
10  alight,  and  the  connection  with  the  building 
was  so  little  more  than  nominal,  that  ao  far  as 
the  element  of  intention  is  material,  we  cannot 
find  any  reasomng  which  would  not  equally  app<  j 
la  both  oases,  and  it  could  hardly  be  doubted 
that  the  arrangement  of  the  looms  was,  and  was 
intended  to  be  as  permanent  in  one  case  as  in  the 
other.  In  a&  Irish  case,  BtJDawum  TaU^  ^  Co., 
reported  in  laat  week's  number  of  the  Weekfy 
RqxtrUr^  Boyd  v.  Shorrock  seems  to  have  beea 
followed.  Power  looms  fastened  by  iron  spikes 
let  into  the  tiled  flooring  of  the  mill  being  treated 
as  passing  under  an  assignment  in  similar  terms. 
Perplexing  as  the  decisions  in  our  own  courts 
often  are  on  this  subject  of  fixtures,  American 
Judges  appear  to  have  found  even  greater  diffi- 
culty hi  dealing  with  it,  and  one  of  them  not 
long  ago,  in  an  elaborate  Judgement,  held  that 
as  the  moveable  parts  of  fixed  machinery  were 
conceded  to  be  flxtures,  so  the  rolling  stock  of  a 
railway,  being  only  capable  of  travelling  along 
the  fixed  rails  and  useless  apart  from  them,  must 
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be  treated  as  soffi^itsntlj  attaolied  to  and  oon* 
nected  with  the  porisaoeat  waj  to  pass  by  a  mort- 
fage  of  the  latter  against  the  oUims  of  oreditort. 
We  shouM  add  that  this  doctrine  ii  not  generallj 
recognised  in  America. — Solicitor**  Journal. 


A  ROMANCE  OF  THE  LAW. 

'  An  extraordinary  trial,  afl^tiiig  the  charac- 
ter of  the  most  able  ind  rising  lawyer  in  Ire- 
land, has  occupied  the  Coart  of  Common  Pleas 
in  Dublin  lor  fifteen  days,  and  terminated  in 
the  discharge  of  the  jury  because  they  could 
not  agrea     The  fiicts  mar  be  briefly  stated. 

Mr.  William  Sidney,  Q.  C,  enjoyed  a  very 
large  practice,  and  as  a  lea<ting  member  of  the 
Irish  bar,  appeared  to  be  marked  for  promo- 
tion. Even  as  a  junior  his  practice  was  the 
largest  ever  known  in  Dublin.  It  did  not 
appear  very  distinctly  by  what  means  his 
ample  income  was  dissipated,  but  the  result 
was  that  he  became  deeply  indebted  and  re- 
sorted to  loans  at  extrayagant  usury  to  meet 
the  claims  of  his  most  pressing  creditors.  The 
action  which  produced  these  strange  disclosures 
vas  brought  by  Mr.  Harris,  a  bill  discounter 
in  Dublin,  against  Mr.  J.  L.  Bagot,  a  magis- 
trate of  Galway,  and  a  cousin  of  Mr.  Sidney, 
OQ  tff'o  bills  of  exchange,  one  for  £200,  and 
the  other  for  £500,  as  the  alleged  acceptor. 
The  defence  set  up  by  Bagot  was,  that  the 
bills  were  npt  signed  by  him,  but  were  forgerl 
ies  by  Mr.  Sidney,  who  was  his  friend  as  wel- 
ts relative.  Large  sums  of  money  were  lent, 
it  seems,  to  Sidney,  by  Mr.  Charles  Bagot,  a 
brother  of  the  defendant,  and  Mr.  Hynes,  a 
brother-in-law  of  Sidney.  It  is  stated  that  Mr. 
J.  L  Bagot  had  been  inclined  to  make  further 
adTances  to  him. 

Mr.  Sidney,  Q.C.,  appeared  as  a  witness  on 
the  part  of  the  plaintiff  to  disprove  the  allega- 
tion of  the  defendant  that  he  had  forged  the 
bills.  He  admitted  that  he  had  signed  Mr. 
Btgot's  name  to  them,  but  asserted  it  was 
done  with  his  consent,  aud  by  his  authority, 
and  that  in  like  manner  be  had  signed  his 
same  to  bills  to  the  amount  of  more  than 
i3000.  He  stated  that  in  August,  1863,  his 
friends  met  in  his  house,  where  Mr.  Bagot,  and 
his  brother-in-law,  and  a  solicitor  named 
Bloomfield  were  present ;  and  that  they  seve- 
nllj  undertook  to  be  bound  for  him  to  the 
extent  of  from  £2,000  to  £8,000 ;  that  his 
debts  were  found  by  them  to  amount  in  the 
aggregate  to  upwards  of  £80,000,  but  that, 
Qerertheless^  they  resoWed  to  make  an  effort 
to  save  him. 

The  next  morning,  as  Sidney  coofessed,  he 
^ttrd  some  voices  in  his  brother-in-law*s 
^m,  and  so  he,  Sidney,  Q.O.,  listened  at  the 
^<ijhole,  and  heard  Mrs.  Hynes«  his  mother-in- 
law,  urge  her  son  to  let  the  creditors  **s6ll  him 
^^'l  S(y  n  afterwards  Mr.  J.  L.  Bagot  inform- 
^  Sidney  that  they  could  do  no  more  for  him, 
v)d  that  a  warrant  would  be  that  day  applied 
^T  to  appr^end  him,  as  is  presumed,  on  the 
<^e  of  forgery.  Sidney  says  that  hearing 
these  threats,  and  being  mtozicated,  he  de- 


stroyed all  the  evidence  that  went  to  prove  Mr. 
Bagot's  authority  to  put  his  name  to  the  bill.*!, 
and  he  wrote  the  following  letter  confessing 
the  forgeries : 

(Strictly  confidential  and  private.) 

August  19,  1867. 

Mr  DEAa  John, —  Coerced  now,  as  I  am,  to 
abandon  my  home  and  seek  shelter  in  a  foreign 
land,  iu  consequence  of  my  own  folly,  I  deem  it 
but  an  act  of  justice  towards  you,  whom  I  have 
wronged,  to  make  this  uuquali£ed  avowal  of  the 
wrongs  I  have  oommitted,  more  especially  when 
your  generosity  in  proffering  me  your  time  and 
money  to  rescue  me  from  my  difficulties,  but  which 
proved  unavailing,  might  after  I  am  gone,  afford 
colorable  reasons  to  the  holders  of  bills  professing^ 
to  bear  your  signature  for  supposing  that  you 
were  liable.  Hereon,  I  therefore  now  acknowledge 
and  state  that  the  only  bills  issued  by  me,  and 
now  outstanding  which  bear  vonr  ffeouine  si^ii- 
ture,  are  the  following,  namely,  a  bill  for  £700, 
now  in  the  Hibernian  Bank;  a  Dili  for  £200,  dated 
the  26th  July,  1866,  and  I  believe  now  in  the 
hands  of  a  Mr.  Toole  ;  and  a  bill  for  £200,  dated 
the  26th  July,  1866,  and  now  held  by  Mr.  Charles 
Bagot.  Any  others  purporting  to  bear  your  sig- 
nature are  not  genuine,  and  were  not  signed  by 
you,  or  by  your  authority.  Having  now  set  you 
up,  and  afforded  you  the  means  of  defcDdinp^  your- 
self against  any  claim  which  mi<vht  be  made  upou 
yon  by  reason  of  my  bets,  I  at  tlie  same  time  im* 
pose  on  yon  the  solemn  obligation  and  injunction 
not  to  allow  a  human  eye  save  your  own,  to  per- 
use the  contents  of  this  sad  communication.  I 
am  sure,  now,  that  I  have  made  the  only  atone- 
ment within  my  power,  and  I  may  rely  on  your 
honour  as  a  gentleman  to  accede  to  this  my  last 
request.  If  you  treat  lightly  and  disre^rd  it, 
and  I  learn  of  it,  then  I  cease  to  live.  Till  then 
I  will  strive  to  work  for  ray  wronged  wife  and 
children.  I  appeal  to  your  generous  sympathy 
for  my  sad  position  to  spare  me  and  roy  innocent 
family  the  additional  pain  of  having  this  avowal 
of  mine  made  pnblla  Use  this  document  if  it  be 
absolutely  necessary  for  your  protection ;  but,  be 
fore  doing  so,  I  implore  of  yon  to  adopt  all  means 
within  reach  of  defending  yourself  to  the  last 
without  calling  to  your  aid  this  document.  Before- 
yon  receive  it  I  shall  be  (ar  away,  and  in  a  foreign 
and  far  distant  land.  Knowing  that  you  are  oftea 
away  from  home,  and  knowinc^  that  your  letters 
are  sometimes  opened  in  your  absence  by  diembers 
of  your  family,  I  have  directed  this  to  be  left  at 
the  post  office  tUl  called  for.  Now  once  more  I 
ask  you  to  keep  this  letter  a  "  dead  secret "  till 
yon  have  satisfied  yourself  that  its  use  is  absolute- 
ly essential  for  your  own  protection ;  then  use  it, 
but  not  till  then.  Hoping  you  will  not  be  ineon* 
yenienced  by  all  yon  have  to  pay  for  me.  Give 
your  aid  to  me  aa  far  as  you  can.  Now  I  am  a 
wanderer.  Adieu  forever.  I  remain  your  broken- 
hearted 

WiC   J,   SlDNST. 

P.  S. — Should  I  ever  araln  get  the  prospect  of 
being  successful  in  life,  all  will  be  paid  20ii.  in  the 
pound,  even  those  who  were  the  cause  of  my  ruin 

That  a  man,  much  more  a  Q.  C,  having 
notice  that  he  is  about  to  be  prosecuted  for 
forgery,  should  destroy  the  evidence  necessary 
to  prore  his  innocence,  even  though  under  the 
influence  of  liquor,  could  scarcely  be  expected 
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to  find  credence,  and  followed  as  it  was,  imme- 
diately by  the  above  letter,  it  would  appear  to  be 
as  conclusive  a  case  as  ever  came  before  a  court 
But,  notwithstanding  the  production  of  this 
letter,  Sidney,  Q.  C,  was  equal  to  the  emergen- 
cy. He  swore  that  it  was  procured  from  him 
by  intimidation  and  threats,  and  that  its  con- 
tents were  false.  But  here  again  he  fell  into 
contradiction.  He  swore  that  he  posted  the 
letter  in  Dublin,  and  immediately  left  Ireland. 
But  the  postmark  proved  that  he  had  posted 
it  iti  London,  when  he  was  out  of  reach  of 
threats  or  intimidation.  Mr.  Bernard  Bagot 
swore  that  the  entire  of  this  part  of  Sidney's 
story  was  false ;  that  having  acknowledged^ 
forgeries  to  the  assembled  family  party,  he  did 
of  his  accord  write  the  letter  which  he  carried 
to  London  and  there  posted,  as  the  postmark 
plainly  showed.  Other  contradictions  appear- 
ed in  the  course  of  the  protracted  trial ;  but  it 
«xcites  surprise  that  these  were  not  deemed 
•sufBcient,  and  that  any  one  juryman  could  be 
found  to  entertain  such  a  doubt  as  to  cause 
'disagreement  and  compel  a  new  trial. — LMi 
Times. 

HUSBAND  AND  WIFE. 

(WihoH  and  cthen  v.  Arc!  a$»d  onoOer,  Kz.,  16  W.  R.)  482. 

A  JBarried  woman  cannot,  with  some  few 
exceptions,  contract  so  as  to  bind  herself  per- 
sonally, but  she  may  always,  if  authorised, 
enter  into  binding  contracts,  as  the  agent  of 
another  person.  A  man  may  therefore  be 
personally  liable  upon  his  wife's  contracts,  if 
she  was  authorised  to  make  them,  and  if  he 
does  not  support  her  he  is  liable  for  neces- 
saries supplied  to  her,  although  he  may  not 
have  forbidden  them  altogether.  The  law  in 
this  subject  is  tolerably  clear,  but  there  is 
frequently  a  difficulty  felt  in  determining  what 
are  **  necessaries "  is  any  particular  case. 
**  Necessaries "  is  a  relative  term,  and  its 
meaning  always  depends  upon  the  circum- 
stances of  each  case.  Where  the  husband  is 
wealthy  many  things  might  probably  be  con- 
sidered as  necessaries  which  would  he  useless 
luxuries  if  the  parties  were  in  a  different  rank 
of  life.  The  same  difficulty  exists  in  ascertain- 
ing what  are  necessaries  for  a  married  woman, 
as  in  cases  where  goods  are  supplied  to  an 
infant  who  may  render  himself  liable  for 
necessaries,  although  not  upon  any  other 
contract 

WiUon  T.  Ford  seems  rather  to  have  extend- 
ed the  meaning  of  the  word  necessaries  when 
a  married  woman  is  deserted  by  her  husband. 
The  (acts  of  the  case  were :  a  wife  being  de- 
serted by  her  husband  applied  to  the  plaindfib, 
who  were  solidtors,  for  advice— -(1)  as  to  the 
best  way  of  procuring  her  husband's  return ; 
(2)  as  to  the  enforcing  of  a  yerbal  promise  by 
him  to  make  a  settlement  upon  her;  (8)  as  to 
■claims  of  some  tradesman  for  necessaries  sup- 
plied to  her ;  (4)  as  to  « threat  of  distress  for 
rent^  upon  furniture  of  lier  husband's,  which 
was  in  the  house  occupied  by*  her-  On  the 
first  question  the  plaintifb  advised  a  suit  in 


Divorce  Court  which  was  commenced  and  wis 
terminated  by  the  death  of  her  husband.  The 
costs  of  the  suit  were  taxed  and  paid  to  the 
plaintiffs  by  the  defendants  the  husband^s  ex- 
ecutors, but  they  refuse  to  pay  the  plaintii£i* 
charges  for  their  professional  advice  and  assis- 
tance upon  the  other  questions.  The  Court 
decided  that  these  matters  as  well  as  the  costs 
of  the  suit  were  necessaries,  and  that  the  plain- 
tiffs were  consequently  entitled  to  recover  th« 
amount  of  their  daim.  This  decision  is  not 
apparency  supported  by  any  express  autho- 
rity upon  the  point,  but  it  is  so  entirely  con- 
sonant to  common  sense  and  expediency  that 
it  will  probably  be  followed  whenever  a  similar 
case  comes  before  one  of  the  common  law 
courts. — JSolicitori^  JoumaL 


SIMPLE  CONTRACTS  &  AFFAIB8 
Of  EVEBY  bay  LIFE. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Mabtse  ahd  sbbvakt^Ixjurzxs  surrsBBD  BT 

8BBVABT  —  NbGLIGBHOB  —  SOIBBTSm  —  JuniGflAI 

NOTiOB. — In  an  action  by  a  servant  against  Ms 
master  for  iDJuries  reoeived  while  obeying  th« 
latter^s  orders,  it  most  be  shown  that  the  inio- 
ries  did  not  proceed  from  plaintiff's  own  care- 
lessness. 

And  if  the  plaintiff's  want  of  skill  is  relied  ob 
for  this  parpose  it  mast  be  shewn  that  the  work 
required  skill.  And  this  will  not  he  inferred 
from  averments  that  defendants  knew  they  bad 
not  employed  a  skilful  person  to  do  it,  and  koev 
that  plaintiff  was  unskilled  and  an  unfit  and 
improper  person. 

So  it  should  be  shown  that  the  work  is  daDg^r- 
ous,  and 

Semble — That  defendants  knew  or  ought  to 
have  known  it  was  so. 

The  defendants  cannot  be  rendered  liable  on 
the  ground  of  negligence  bylshowing  that  tha 
work  was  essential  to  the  safety  of  a  ship  on 
whioh  pluntiff  was  employed  by  defendants,  aod 
that  defendants  permitted  the  ship  to  leave  port 
without  its  being  done,  and  without  having  on 
board  a  skilled  maohinist  to  do  it»  and  that  it 
was  outside  the  scope  of  plidntiff's  employment, 
and  that  he  was  unfit  to  do  it,  unless  it  be  alio 
shown  that  the  work  was  dangerous,  and  tht 
defendants  knew  or  ought  to  know  that  it  was  ao. 

The  question  disonssed  in  what  eases  it  moat 
be  averred  that  plaintiff  was  ignorant  of  the 
danger. 

The  Court  will  not  take  judicial  notice  that  it 
is  a  dangerous  work  to  oil.  maehinery. — Sniytjr 
V.  OUugow  and  Londondirrif  SUifm  Paekti  Cot 
16  W.  R.  488. 
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ScftGwm. — Thvn  it  an  implied  obligation  on 
A  ffitn  holding  hiAiielf  out  to  the  community  at  a 
•trgeon,  and  practiting  that  profettion,  that  he 
ahonld  postett  the  ordinary  tldll  in  tnrgerj  of 
the  profeaaion  generally.     Where,  by  improper 
treatment  of  an  injory  by  a  torgeon,  the  patient 
mutt  inevitably  hare  a  defectire  arm,  the  tur- 
geon  ie  liable  to  an  action,  eren  thongh  the  mit- 
mtnagemeat  or  negligence  of  thote  having  the 
etre  of  the  patient  may  have  aggravated  the 
case  and  rendered  the  intimate  condition  of  the 
•no  worae  than  it  otherwite  would  have  been. 
The  liability  of  the  torgeon  being  ettablithed. 
the  showing  of  tnch  mitmanagement  or  negli- 
gence only  affecta  the  meaanre  and  amount  of 
dtmtgei.     Tbia  cate  dittinguithed  from  thote 
iHiere  the  contributory  negligence  on  the  part 
of  the  patient  entered  into  the  creation  of  the 
etme  of  action,  and  not  merely  tupervened  upon 
it,  by  way  of  aggravating  the  damaging  retoltt. 
The  plaintiff  broke  hit  arm,  and  called  upon  the 
defetdant,  a  profetted  turgeon,  to  tet  it,  which  he 
did ;  bot  the  evidence  thowed  that  by  the  improper 
manner  of  dreeaing  the  arm  and  tubtequent  neglL 
g«Dce  of  the  defendant,  the  plaintiff  mutt  necer 
sarilyhave  a  defective  arm,  irretpective  of  the 
management  of  thote  having  the  care  of  the 
plaintift    Bdd,  that  the  defendant  wat  not  en- 
titled to  have  the  court  charge  the  jury  that  if 
the  damage  or  injury  to  the  plaintlff't  arm  re- 
tailed in  part  from  the  negligence  of  thote  having 
the  eare  and  management  of  the  plaintiff,  that  the 
plaintiff  could  not  recover,  the  court  having  g^  ven 
afoUand  tatitfactory  charge  upon  every  other 
Ceatore  and  theory  of  the  defence.— TFi^o^  v. 
BwDord,  89  Vermont  Rep. 

Bill  or  Salu — Dmobiptioit — RiaiDiHci  aho 

OCCVPATIOH — AtTUTIIIO  WITMBtt — 17  &  18  VlO. 

C.36, 8. 1. — An  attetting  witnett  to  a  bill  of  tale 
deieribed  himtelf  in  hit  affidavit  at  of  "  Hanley, 
in  the  Coanty  of  Stafford,  aocountant."  It  ap- 
peared that  he  wat  clerk  to  an  accountant  at 
Hanlej,  a  place  of  40,000  inbabitantt,  and  wat 
permitted  by  hit  employer  to  act  at  timet  on  hit 
ovn  account,  and  that  lettert  reached  him  with- 
out more  deaoription  than  that  contained  in  the 
affiJatiL 

Beldf  that  the  detcription   wat   tuffioient. — 
Bngg9  t.  Bom,  16  W.  R.  480. 


HUSBAXD  AMD  WIFB — NiOlttABlBt  FOB  WIFB — 
LbO&I  ADVtCa  TO  HUB  WHBW  DBttBTID— LbGAL 

noctionot  to  bktobob  rib  BioHTt.— A  wife 
^g  deserted  by  her  hutband  and  left  unpro- 
vulod  for,  legal  advice  at  to  her  rightt  and 
^l^itiet,  and  proceedingt  to  enforce  her  rightt, 
Baj  be  "necestariea."— ITt^on  and  others  v. 
^9rd  and  otkert,  executort,  10  W.  R.  482. 


Nboligbkob. — HHd,  that  a  party  it  reepontible 
or  the  negligence  of  hit  contractor,  where  hei 
himtelf,  retaint  control  over  the  contractor  and 
over  the  mode  of  work.  The  relationthip  between 
them  it  then  timilar  to  that  of  matter  and  ter> 
vant. — Harold  v.  Th0  CorporaHon  of  Monirtal,  8 
L.  C  L.  «•  88. 


TBLBOBAni  Com? A!fT. — ^Telegraph  companiet,  in 
the  abtence  of  any  proviaion  of  the  ttatute,  are 
not  common  carriert,  and  their  obligationt  and 
liabilitiet  are  not  to  be  measured  by  the  tame 
i^^lea,  but  mutt  be  fixed  by  contiderationt  grow- 
ing out  of  the  nature  of  the  butinett  in  which 
they  are  engaged.  They  do  not  become  iosurert 
againtt  errort  in  the  transmitiion  of  messages, 
except  to  far  at  by  their  rulet  and  regolationt, 
or  by  contract,  they  choote  to  attume  that  peti- 
tion. 

When  a  perton  writet  a  mettage,  under  a  print- 
ed notice  requetting  the  company  to  tend  tuch 
mettage  according  to  the  conditiont  of  such 
notice.  HM,  that  the  printed  blank  wat  a  general 
propotition  to  all  pertont  of  the  termt  and  con- 
ditiont'  upon  which  mettaget  would  be  tent,  and 
that  by  writing  taid  mettage  and  delivering  it  to 
the  company,  the  party  mutt  be  held  at  accept- 
ing the  propotition,  and  that  tuch  act  becomet  a 
contract  upon  thote  termt  and  conditiont. 

Where  a  telegraph  company  ettablithed  regu- 
lationt  to  the  effect  that  it  would  not  be  retponti- 
tible  for  errort  or  delay  in  the  trantmittion  of 
unrepeated  mettaget ;  and  further,  that  it  would 
attume  no  liability  for  any  error  or  neglect  com- 
mitted by  any  other  company,  by  whote  linet  a 
mettage  might  be  tent  in  the  courte  of  itt  dettl* 
nation :  held,  that  tuch  regulationt  were  reatona- 
ble  and  binding  on  thote  dealing  with  the  com- 
pany.—TFeflfni  Union  Tdtgraph  Co.  v.  Ctrna 
7  Am.  Law  Reg.  18. 


UjIDUI    IMrLUKNOa— QuABDIAN    AMD    WABD. — 

An  infant  entitled  to  real  ettate  was  brought  up 
principally  in  the  family  of  her  nnele,  from  the 
age  of  eleven  months  until  her  marriage  after 
attaining  minority.  Previous  to  her  attaining 
twenty-one  the  uncle  had  obtained  from  her  a 
promite  to  convey  to  him  one  of  two  lott  of  land 
left  by  her  father,  the  uncle  atterting  that  he 
had  advanced  the  money  to  complete  the  pur- 
ohate  of  both  lott.  After  her  marriage  the 
nieoe,  feeling  herself  bound  by  the  promite  to 
given  her  uncle,  conveyed  the  lot  teleoted  by 
him,  which  wat  much  more  valuable  than  the 
other.  The  money  (if  any)  paid  wat  much  lest 
than  the  value  of  the  lot  conveyed.  The  oon- 
veyanee  wat  tet  aside,  at  having  been  obtained 
by  undue  influence,  although  six  yeart  had 
tlapted  between  the  execution  of  the  deed  and^ 
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the  instltotioD  of  the  suit  impeaching  the  tran- 
sact joD. — McOonigal  T.  Storey,  14  Chan.  Rep.  94. 


Statotb  of  Frauds — Section  A — AGBSiicniT 
— SuFriciijroT  or  Signatubb. — In  order  that 
an  agreement  may  be  sufficiently  signed  to  sa- 
tisfy the  proyisions  of  the  Statute  of  Frauds,  it 
must  govern  every  part  of  the  instrument  It 
must  show  that  every  part  of  the  instrument 
emanates  from  the  individual  so  signing,  and 
that  the  signature  was  intended  to  have  that 
effect.  If  therefore  a  signature  be  found  in  bu 
instrument  incidentally  only,  or  having  relatioti 
and  reference  only  to  a  portion  of  the  instru- 
ment, the  signature  cannot  have  that  legal  effect 
and  force  which  it  must  have  in  order  to  comply 
with  the  statute  and  to  give  authenticity  to  the 
whole  of  the  memuraudum. 

A  memorandum,  therefore,  in  which  the  name 
of  the  party  sought  to  be  charged  occurred  seve- 
ral times,  but  in  each  case  in  such  a  manner  as 
merely  to  refer  to  the  particular  clauses  where 
it  was  found,  which  clauses  contained  mere 
words  of  description,  and  not  of  promise,  was 

Sield^  not  to  be  sufficiently  signed  to  satisfy 
the  statute.— Caton  v.  Caton,  16  W.  R.  1. 


parties  to  apply  from  time  to  time. — Binckt  t. 
ifcJTay. — 14  Chan,  Rep. 


COFTRIGBT   OP    DESIGNS  ACT — ^RjCGISTBATIOB  OF 
PATTERN  WITBOUT  ANT  ACOOIIPAKTING  DE80BIPTI0N. 

— ^By  the  6th  section  of  the  Copyright  of  Design 
Act,  1858  (21  it  22  Vict,  e.  70)  it  is  enacted  that 
the  registration  of  any  pattern  or  portion  of  an 
article  of  manufacture  to  which  a  design  is  applied 
instead  or  in  lieu  of  a  copy,  drawing,  print,  specifi- 
cation, or  description  in  writing,  shall  be  as  ralid 
and  effectual  to  all  intents  aivd  purposes  as  if  such 
copy,  <&c.,  had  been  furnished  to  the  registrar. 

When  a  piece  of  manufacture^ with  a  design 
impressed  upon  it  is  registered  without  any  ex- 
planation or  addition  in  writing,  and  that  design 
consists  of  several  parts  not  necessarily  united  In 
configuration,  but  capable  of  being  severed  into 
independent  integral  parts,  then  the  design  regis- 
tered is  the  entire  thing,  exactly  as  it  is  described 
in  the  pattern  furnished  to  the  registrar;  and 
such  registration  is  therefore  not  open  to  the  ob- 
jection of  uncertainty,  but  is  valid  according  to 
the  above  statute. — Holdsworih  v.  McCrae  16  W. 
R.  226. 


Spxcifio  pbbfobxakcb — Watbb  powxb  — A 
vendor  agreed  that  the  purchaser  should  have 
sufficient  water  to  drive  a  saw  mill  and  other 
machinery :  in  a  suit  by  the  vendor  against  the 
purchaser  the  Court  decreed  a  specific  perform- 
ance of  the  contract,  treating  the  water  and  the 
use  of  the  dama  and  booms  as  sold  with  the  land : 
the  decree  to  provide  for  this,  with  liberty  to  the 


Vbhdob  abd  Pubohasbb — SHBwiBa  ▲  Goon 
TiTLB. — A  vendor  does  not  shew  b  good  title  by 
producing  and  furnishing  to  the  purchaser  an 
abstract  shewing  on  the  face  of  it  a  good  title  t 
he  does  so  only  when  he  verifies  such  abstract 
— Granger  y.  Latham. — 14  Chan.  Rep. 


SUBVBT  OF  TOWBS  AND  VILLAGBS — WoBK   UPOB 

TBB  ob6und— Plas — C.  8.  U.  C.  CH.  93,  sbc  35 
—Under  the  latter  part  of  sec.  35  of  eh.  98  C.  S. 
U.  C,  the  work  upon  the  ground  in  the  original 
survey  of  towns  and  villages,  to  designate  or  de- 
fine any  lot,  shews  its  true  and  unalterable  bound- 
aries, and  will  over-ride  any  plan  of  such  lot— > 
MeOregor  ▼.  CaUutU^M  U.  C  C.  P. 


LaBDLOBD  and  TBNABT — DiSTBBSS — PuBOBASa 
BT  LABULOBD — EXIOUTION  AOAIBST  TBNABT — Is- 

TBRPLBADBB — ^C.  S.  U.  C  CH.  45,  SBO.  4. — Plain- 
tiff distrained  upon  his  tenant,  and  at  the  aale, 
with  the  latler*»  content,  purchased  portion  of  the 
property  sold,  which  he  left  upon  the  tenant's 
premises  for  a  couple  of  days,  when  it  was  re- 
moved, partly  by  his  own  servant,  and  partly 
by  the  delivery  of  the  tenant  to  him  : 

Beld,  reversing  the  judgment  of  the  County 
Court,  that  though  the  general  principle  there 
laid  down  is  correct,  that  no  one  can  sustain  the 
double  character  of  seller  and  buyer,  yet  that 
where,  as  in  this  ease,  the  tenant  consents  to 
the  purchase  by  the  landlord,  the  sale  can  be 
supported;  and  therefore,  in  this  case,  Hdd, 
that  tbe  property  soU  passed  to  the  plaintiff,  and 
that  he  could  hold  it  against  defendant'd  execu- 
tion issued  subsequently  to  the  sale,  provided 
there  was  an  immediate  delivery,  followed  by  an 
actual  and  continued  change  of  possession  under 
C.  S.  U.  C.  ch.  45,  sec.  4. —  Wooda  v.  Rankin,—' 
17  U.  C.  C.  P. 


Thv  Digest  op  tbe  Law. — ^e  understand 
that  the  Law  Digest  Commissioners  have  selected 
the  three  following  gentlemen  as  the  suoce^sful 
competitors  in  the  preparation  of  Specimen 
Digests :  —  Mr.  Henry  Dunning  Macclcod  for  a 
specimen  digest  of  the  law  of  Bills  of  Exchange ; 
Mr.  William  Richard  Fisher  for  a  ppecimen  digest 
of  the  law  of  Mortgage,  including  Lien ;  and  Mr. 
John  Leyboum  Goddard  for  a  specimen  digest  of 
the  law  of '  Incorporeal  Rights,  including  Rights 
of  Way,  Water,  Light,  and  other  Easements  and 
Servitudes.'  We  belieye  that  there  were  more 
than  eighty  competitors. — JSngliah  paper. 
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ONTABIO  REPORTS. 


QUEEN'S  BENCH. 
{Eeportid  If  C  BoHRloir,  Eki  ,  Q-O.,  StporUr  to  Uu  Qntrt) 

COLBMAH  T.   KbBK. 

JUuuwuvt   AufhoHtf  ^f  cdOKiot-^Form  t^HoU^O.  S.  U,  C. 
dk.  65,  M6.  80;  e^  64,  fee.  174. 

A  Board  of  Scfaol  Trustees  in  s  toim  passed  a  rosolntlon 
sutiog  the  sum  reqaired  for  school  purposes,  of  which 
their  treasurer  gave  notice  to  the  town  clerk,  verbally  or 
in  writing,  but  not  under  the  corporate  seaL  The  cor^ 
poratioo,  however,  made  no  ok^ection,  and  acted  upon  It 
a»  an  estimate.  Jvekf,  that  though  it  would  have  been 
msufficient  on  application  to  compel  the  town  to  levy  the 
monev,  yet  an  individual  rate-payer  could  not  object 

fle<.  24  of  the  Assessment  Act,  C.  B.  U.  C.  ch.  66,  applies 
b)  the  assessor's  roll  only,  not  the  coUectoi's. 

Defrttdant  was  duly  appointed  coUei'ter  of  the  municipal- 
ity  for  the  years  1866  and  1886.  HicU— following  Ntw- 
bary  v.  atqthau,  16  U.  C.  R  441,  Otitf  SupfrimUnietd 
ff  SdwiM  V.  Fkirvdi,  SI  U.  C.  R  441,  and  McBridt  t. 
Gardhawt^  8  C.  P.  296— that  he  had  authority  in  1866  to 
diKtrain  for  the  taxes  of  1866  upon  the  owner  of  premises 
4qI  J  asseised. 

Drfendant  held  two  rolls,  each  headed  "  Collectoi's  Roll 
for  the  Town  of  Bellevine."  one  being  also  hesded  "Town 
Puriioses,'*  the  other  "  School  Purposes."  In  the  first. 
the  colunm  headed  "  Town  or  Yillsgo  Rate  "  contained 
nothing,  but  in  that  headed  "  Total  Taxes,  Amount," 
|40  was  inserted.  In  the  other  that  column  had  nothing. 
but  116  was  in  the  column  headed  "General  School  Rate.  '^ 
Bdd^  insoAcient,  for  there  was  nothing  to  shew  for  what 
purpose  the  sum  not  specified  to  he  for  school  rate  was 
charged. 

^ry  v.  MeKenxte,  18  U.  C.  R.  165,  distinguished. 

Xbe  omiaaion  to  set  down  the  name  in  full  of  the  person 
asaeaaed  was  treated  as  inuiaterial. 

Afpial  from  th«  Coniity  Court  of  tho  Coaotj 
of  Hastings. 

RepleTin  for  obatt«l8  taken  in  a  dwelling  hoase, 
occupied  by  the  plaintiff,  in  Samson  Ward,  in 
the  Town  of  Bellenlle,  on  the  2od  of  May,  1866. 

Avowry,  setting  fortb  that  the  Corporation  of 
Belleville  passed  a  by.law   to   levy  a  tax  for 
maoicipal  porpoees  for  the  year  1865,  and  enact- 
ed that  a  certain  sam  in  the  dollar  shoald  be 
levied  on  the  whole  ratable  property,  and  there- 
by also  appointed   the  defendant  collector  of 
Retcheson  Ward,  in  the  said  town.     The  174th 
section  of  the  Municipal  Act  was  stated,  and  that 
this  bj*lair  continued  in  force  until  after  the 
Bai'J  time,   when,  &c.  :  that — after  the  assess- 
ment  roll  was  finally  roTised  and  completed,  and 
&U  dae  adjustments  and  equalisations  had  been 
ntade,  and  after  the  Board  of  School  Trustees  of 
tbe  said  town  had,  as  a  corporation,   struck  a 
rate  on  all  the  assessable  property  for  common 
lehool  purposes,  and  had  made  a  return  of  (he 
imoQDt  thereof  to  the  Clerk  of  the  municipality 
of  Belletille,  and  after  the  School  Trustees  had 
daly  appointed,  the  defendant  oollector  of  com- 
Doii  school  rates  for  Ketcheson  Ward  for  that 
;ear  (1865)  and  after  the  Clerk  of  the  municipal- 
ity had  made  out  a  collector's  roll  for  Belleville, 
in  which  (among  other  particulars  set  forth),  in 
a  column  headed    **  town  rates,"   the   amount 
▼ith  which  each  party  was  chargeable,  in  respect 
of  Tcal  and  personal  property,  in  respect  to  the 
tQios  ordered  to  be  leried  for  town  purposes,  was 
<«t  down,  and  after  the  said  Clerk  had,  opposite 
to  the  property  of  each  party  named  therein 
chargeable  by  the  assessment,  set  down  in  a  col- 
nma  named  **  school  rate,"   the  amount  with 
vhicb  such  party  was  chargeable  in  respect  to 
the  gum  ordered  to  be  collected   for  common 
Esbool  purposes,  and  after  a  similar  collector's 


roll  duly  certified  had  been  made  for  the  collec- 
tor of  the  common  school  tax  of  Ketoheson  Ward, 
and  the  proper  sum  aoeording  to  such  school  rate 
had  been  set  opposite  each  parcel  of  land  and  the 
name  of  eaeh  party^the  town  olerk,  within  the 
time  required  by  law,  deliTered  the  collector's 
roll  to  the  defendant,  and  the  common  school 
rate  roll  was  also  duly  deliTered  to  him.  And 
beoanse  the  plaintiff  was,  at  the  time  when  the 
assessments  for  the  said  ward  and  the  said  town 
were  made,  the  owner  of  certain  freehold  prem- 
ises situate  within  Ketcheson  ward,  and  was 
named  and  rated  in  the  collector's  roll  for  that 
ward  as  owner  thereof,  for  |40,  in  respect  to  his 
assessable  real  proper^  in  that  ward,  as  a  town 
rate,  and  on  the  school  rate  roll  in  that  ward  for 
$16,  in  respect  to  the  same  real  property,  the 
plaintiff  not  being  liable  to  any  separate  school 
rate.  And  defendant  further  says  that  one 
Blaoklook  was  assessed  on  the  said  rolls  as  tenant 
of  the  said  real  property  under  the  plaintiff,  and 
the  said  sums  at  the  said  times,  when,  &o.,  were 
in  arrear  and  unpaid  by  the  plaintiff  or  Black- 
look  in  respect  of  the  said  premises,  and  Black- 
lock  had  remoTsd  therefrom  and  a  stranger  to 
the  assessment  was  in  possession.  And  because 
the  plaintiff  at  the  said  time  when,  ftc,  and  for 
a  long  time  before,  was  domiciled  within  the  town 
of  Belleville,  and  the  defendant  after  he  had  re- 
ceiTsd  the  said  rolls,  and  while  they  continued 
in  his  hands,  he  never  having  been  removed  from 
the  office  of  oollector  by  the  municipality,  nor  by 
the  school  trustees;  and  while  the  by-laws  of 
the  municipality  and  the  resolution  of  the  trust- 
ees were  in  full  force,  and  before  the  return  of 
the  rolls,  and  not  being  able  to  make  oath  before 
the  Treasurer  in  respect  of  the  sums  due  by  the 
plaintiff,  pursuant  to  sec.  106  of  the  Assessment 
Act,  and  after  the  plaintiff  and  Blaoklook  had 
neglected  and  refused  to  pay  the  said  sums,  and 
after  the  defendant  had  called  at  least  three 
times  on  them  and  demanded  those  sums,  the 
plaintiff  being  the  person  who  ought  to  pay,  the 
defendant  took  the  said  goods,  then  in  the  plain- 
tiff's possession,  for  the  purpose  of  levying  the 
said  moneys,  &o. 

The  plaintiff  joined  issue  on  this  avowry,  and 
also  pleaded  to  it  that  he  was  not  the  person  who 
ought  to  pay  the  taxes.  He  also  demurred  to 
the  avowry,  and  the  defendant  demurred  to  the 
plea  thereto.  Both  demurrers  were  decided  in 
the  defendant's  favour. 

Upon  the  trial  of  the  issue  in  fact,  it  was  at 
the  close  of  the  plaintiff's  case  objected  : 

1.  That  it  was  not  proved  that  the  school 
trustees  duly  struck  a  rate,  or  made  any  requisi- 
tion, return  or  request,  in  accordance  with  law, 
on  the  Clerk  or  the  Town  Council  of  Belleville, 
to  collect  a  school  rate. 

2.  That  the  plaintiff  and  Blacklock  were  not 
duly  assessed,  according  to  law,  as  owner  and 
occupant,  the  collector's  roll  showing  that  they 
were  assessed  as  freeholder  and  householder. 

8.  That  it  was  not  proved  that  the  defendant 
had  any  authority  to  collect  taxes  at  the  time 
the  seisure  was  made. 

4.  That  the  collector's  rolls  shew  that  the 
plaintiff's  name  is  not  set  down  in  full  as  required 
by  the  Statute,  and  that  the  amount  which  is 
chargeable  is  not  put  down  on  either  roll  as 
**  Town  Rate,"  or  for  what  purpose  the  party 
I  was  a9sesi<od. 
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There  were  other  objeotioDs  taken  both  at  the 
trial  and  on  the  appeal  book,  but  the  foregoing 
were  all  that  were  taken  at  the  trial  and  relied 
on  at  the  hearing  of  the  appeal.  There  was  another 
objeotion  tak  en  on  the  appeal  book,  bnt  it  did 
not  appear  to  have  been  raised  in  the  Conrt  be* 
low,  and  it  was  not,  therefore,  argued. 

The  principal  facts  in  evidence  appeared  to  be 
as  follows :  The  defendant  put  in  two  collector's 
rolls  for  1866— one  for  the  town  taxes  of  the 
town  of  Belleville,  the  other  for  the  school  tax. 
In  each  of  these  the  property  was  assessed  as 
No.  48,  west  of  Front  Street,  and  it  was  proTod 
that  it  was  a  stone  house  of  which  James  Black- 
look  was  entered  on  the  roll  as  the" Householder/' 
and  the  plaintiff,  by  the  name  of  G.  L  Colemani 
as  the  *'  Freeholder."  It  was  proved  that  eaeh 
of  these  rolls  was  made  out  by  the  Town  Clerk, 
and  after  certifying  them  he  dellTered  them  to 
the  Treasurer,  who  handed  them  to  the  defend- 
ant  A  By-law  was  proved,  passed  by  the  Town 
Council  ^n  relation  to  the  town  tax.  The  Town 
Clerk  proved  that  he  got  notice  from  the  Trea. 
surer  of  the  Board  of  School  Trustees  of  the  rate 
imposed  by. them,  but  he  could  not  say  if  it  was 
in  writing :  he  got  no  copy  of  the  resolution  un- 
der their  corporate  seal.  Ic  was  also  proved  that 
the  school  rate  was  levied  by  resolution,  and  not 
by  By-law  of  the  School  Trustees;  and  that  Board, 
by  a  resolution  passed  on  the  27th  of  November, 
1865,  appointed  the  defendant  their  collector  for 
1865.  He  was  collector  of  the  town  taxes  for 
Ketcheson  and  Coleman  Wards  in  1864.  6,  and  6. 

There  was  sufiScient  proof  that  the  defendant 
demanded  the  taxes  of  tbe  plaintiff,  who  refused 
to  pay  them,  insisting  on  their  being  collected 
from  Blaeklook,  who  it  appeared  continued  to 
reside  to  in^Belleville,  though  he  gave  up  posses- 
sion of  these  premises  in  April,  1865,  after  which 
it  was  sworn  that  the  plaintiff  had  possession 
of  them.  The  plaintiff  was  present  when  the 
seizure  was  made.  He  admitted  that  a  demand 
had  been  mhde  on  him,  aud  he  then  refused  to 
pay.  At  that  time  the  town  tax  was  mentioned 
as  being  $40,  and  the  school  tax,  $16.  and  it  was 
understood  to  be  for  premises  formerly  occupied 
by  Blncklock. 

It  was  agreed  that  a  verdict  should  be  entered 
for  the  defendant,  with  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  himself,  the  goods 
being  admitted  to  be  equal  in  value  to  tbe  taxes 
claimed.  A  rule  nisi  in  pursuance  of  the  leave 
reserved  having  been  obtained,  and  after  argu- 
ment discharged,  the  plaintiff  appealed. 

C.  S.  Patterson  for  the  appellant. 

DougaUt  contra. 

In  addition  to  the  Statutes  and  authorities  re- 
ferred to  in  the  judgment.  Rex  v.  Welbank,  4  M. 
&  S.  222,  was  cited  for  the  appellant ;  and  Mu- 
nicipality of  Whitby  V.  Flint,  9  C.P.  458  ;  WiUon 
V.  Municipality  of  Port  Hope.  10  U.  C.  R.  405  ; 
Frater  v.  Page^  18  U.  C  R.  827  ;  Hope  v.  Cum- 
ming,  IOC.  P.  118,  Skingley  y,  SurHdge,  11  M. 
&  W.  608  ;  and  Allen  v.  Sharp^  2  Ex.  852,  for 
the  respondent 

Drapse,  C.  J.,  delivered  the  judgment  of  the 
Court. 

As  to  the  first  objection  :  tbe  Board  of  School 
Trustees  apparently  intended  to  act  (though  we 
must  say,  as  far  A9  is  shpwn,  with  Very  inadequate 
attention  to  the  Innguijje  of  the  Statute)  un'ier 
the  lllh  subsectiuu    of  .-.cc,  79  of  the  Common 


School  Act,  Consol.  Stat  U.  C,  ch.  64,  which 
authorixes  them  to  prepare  and  lay  before  tbe 
Municipal  Council  an  estimate  of  the  sums  they 
consider  requisite  for  the  common  school  purpo- 
ses of  the  year.  It  is  proved  that  they  passed  i 
resolution  for  this  purpose.  A  book  contain ng 
it  was  produ.sed  at  the  trial,  but  no  copy  of  it  is 
before  us.  No  objection  seems  to  have  arises  u 
to  its  being  sufficient  in  terms,  if  a  resolution 
and  not  a  by-law  constituied  an  **  estimate " 
within  the  Statute.  Tbe  Treasurer  of  the  Sehool 
Trustees  gave  notice  of  it  to  the  Town  Clerk  of 
Belleville,  whether  in  writing  or  not  he  could  not 
say,  though  it  certainly  was  not  authenticated 
by  the  corporate  seal  of  the  Board  of  Sehool 
Trustees.  This  mode  of  proceeding  would,  wt 
have  little  doubt,  have  been  held  insufficient  on 
sn  application  for  a  maAdamos  to  the  Tovd 
Council  to  enforce  payment,  (see  School  TVustees 
▼.  Port  Hope,  4  C.  P.  418  ;  School  Tnutcs  v. 
City  of  Toronto,  20  U.  C.  R.  802) ;  but  no  objee- 
tion  was  raised  by  the  town  corporation,  and 
their  Clerk  acted  upon  the  communication  made 
to  him  as  an  estimate  laid  before  tbe  Municipa- 
lity. Under  these  circumstances,  we  are  of  opi- 
nion that  an  individual  ratepayer  cnonotbe  heard 
to  take  the  objection. 

The  second  objeotion  is  rested  upon  sec.  24  of 
the  Assepsment  Act,  which  declares  that  when 
the  land  is  assessed  sgaiost  both  owner  and  oc- 
cupant the  assessor  shall,  on  the  roll.  adJ  to  tbe 
nsme  of  the  owner  the  word  *'  owner,"  and  to 
the  name  of  the  occupant  the  word  **  occupant," 
and  the  taxes  may  be  recovered  from  either.  Bat 
this  is  the  collector*s — not  the  assessor's — roll. 
It  is  made  out  under  sec  89,  which  requires  tbe 
name  of  the  person  assessed,  bnt  does  not  require 
either  the  word  **  owner  "  or  *'  occupant"  to  be 
added  thereto.  Tbe  objection,  therefore,  has  not 
the  foundation  on  which  it  was  said  to  be  baaed; 
and,  assuming  that  the  Statute  wan  imperatlre 
on  the  assessor,  and  not  merely  directory,  it  does 
not  extend  to  the  collector's  roll. 

The  third  objection  attacks  the  proof  of  tbe 
authority  and,  it  may  be  said,  the  authority  it- 
self, of  the  collector  to  collect  the  taxes  at  the 
time  the  seisure  was  made. 

This  objection  seems  to  concede  that  the  col- 
lector had  at  one  time  the  necessary  autborltj, 
and  the  argument  in  support  of  it  involved  that 
concession,  for  it  was  pointed  out  that  tbe  Col- 
lector was  appointed  only  for  the  year  1865,  and 
the  104th  section  of  the  Assessment  Act  was  ex- 
pressly referred  to  for  the  purpose  of  showini^ 
that  he  should  have  returned  bis  roll  on  the  14th 
of  December,  and  it  was  urged  that  the  time  was 
not  legally  extended ;  and,  moreover,  it  was 
strenuously  argued  that  the  case  of  Newberry  t. 
Stephens  (16  U.  C.  R.  (i5)  was  distinguishable,  oo 
the  ground  that  there  the  time  had  been  extended, 
while  here  no  extension  was  proved 

The  dificulty  arising  from  there  being  two 
rol)s,  which,  unless  blended  into  one,  would  not 
show  that  both  town  and  school  tax  were  directed 
to  be  levied  and  collected,  and  from  the  want  of 
any  proof  that  the  Town  Clerk  was  Authorized  bj 
the  Municipal  Council  to  act  upon  the  estimate 
of  the  Board  of  School  Trustees,  was  not  present- 
ed on  this  objection  for  our  consideration,  si- 
though  it  was  admitted  during  the  argument  of 
the  defendant's  counsel  (who  evi'lentljr  rfated  birt 
case   on  the  theory  lh:tt  the  distress  waa  mude 
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ander  the  aathoritj  of  the  Sehool  Trostees)  that 
the  estimate  never  was  laid  before  the  Town 
CounciL  We  take  the  only  question  whieh  we 
are  to  dispose  of  on  this  objeollon  to  be,  whether 
the  defendan^had  a  eontinning  authority  to  ool- 
leet  aai  enforoe  payment  of  theee  taxes  when  he 
made  the  distress. 

The  fkets  are,  simply,  that  he  was  duly  ap- 
pointed  oolleetor  of  the  municipality  for  the  year 
1865-1866.  This,  as  regards  1866,  is  conoeded, 
both  by  the  form  of  the  objection  and  the  argu- 
ment used  in  snpport  of  it,  that  the  time  for  re- 
taming  his  roll  was  not  extended.  He  received 
tbe  two  rolls  spoken  of  in  1865,  and  he  held  thorn 
both  in  1866,  when  he  made  the  distress. 

The  plain Uif  contends  that,  under  these  oircum- 
Btaneee,  as  the  Statute  required  him  to  return 
hiB  roll  on  the  14th  of  December,  1866,  he  be- 
came/un^riw  officio,  at  least  as  regarded  the  oom- 
poleory  powers  of  enforcing  payment 

On  the  other  hand,  the  defendant  relies  on  the 
n4Ui  section  of  the  Municipal  Act :  **  The 
Chamberlain  or  Treasurer  may  be  paid  a  salary 
or  percentage,  and  all  officers  appointed  by  a 
eoancil  9kaU  hold  office  until  removed  by  the  coun- 
cil" 

Tbe  case  of  Ntwherry  t.  Stephens  (16  U.  G.  R. 
65),  appears  to  os  to  be  itf  the  defendant's  favor, 
though  the  Court  were  not  unanimous.  But 
Robinson,  C.  J.,  and  Bums,  J.,  both  held  that  tbe 
eollector  for  1866,  who  was  again  collector  for 
1856,  eould  in  the  latter  year  enforce  by  distress 
payment  of  rates  imposed  in  1866,  though  at  the 
time  be  distrained  there  was  no  resolution  in 
force  extending  the  time  for  him  to  return  bis 
rot).  This  decision  does  not  appear  to  be  rested 
either  on  the  ground  that  the  same  person  was 
the  collector  for  both  years,  or  that  there  had 
been  an  extenmon  which  expired  before,  and  that 
aootber  extension  was  made  after  the  distress 
was  made.  If  the  collector  was  pioad  the  taxes 
of  1856  funetua  officio  on  the  termination  of  tbe 
first  extension,  he  was  without  authority  when  he 
distrained.  The  subsequent  extension  could  not 
haTe  an  ezpottjhcto  operation. 

This  Court  aoted  upon  Newbeny  ▼.  Stepkent^or 
It  least  in  aceordanoe  with  its  principle,  in  the 
Chief  Superintendent  of  Sehoolt  ▼.  FarrtU  (21  U. 
C.  R  44 1 );  and  the  Court  of  Common  Pleas  re- 
e^ixed  its  anthority  in  Me  Bride  f.  Gardham, 
(8  0.  P.  296.) 

Oo  these  authorities,  we  think  this  objection 
Qot^nable. 

There  remains  only  the  fourth  objection.  So 
far  tts  it  regards  the  not  setting  down  the  plain- 
tiff's name  in  full,  it  was,  we  think,  properly 
^▼eo  up  on  the  argument ;  but  strong  reliance 
VA8  placed  on  tbe  lUlegatfon  that  the  two  collect- 
or's rolls  show  that  the  amoVint  which  is  charge- 
able against  the  plaintiifis  not  put  down  in  either 
as  a  **Town  Rate,"  nor  is  it  otherwise  shown  for 
what  purpose  he  was  assessed. 

Each  of  these  rolls  is  headed  ''Collector's  Roll 
for  the  Toirn  of  Belleville,"  and  to  this  heading 
i»  ad'led  in  one  roll,  "Town  Purposes,"  in  which 
ia  tbe  column  headed  «'  Town  or  Village  Rate  " 
cothioff  is  entered ;  but  in  another  column  head- 
^  **  Total  Taxes.  Amount,"  are  inserted  the 
figures  '•$40." 

In  the  other  there  are  added  to  the  general 
bs^.lingthe  words  "School  Purposes,"  and  there 
^  a  culomn  headed  •'  Qeneral  School  Rate,"  in 


which  are  added  the  figures  **$16,"  and  in  the 
column  headed  "  Total  Taxes.  Amount,"  there 
is  nothing  entered.  In  each  roll  the  names  James 
Blaeklock  and  C.  L.  Coleman  are  entered,  and 
the  property  and  the  valuations  thereof  are  alike 
in  each. 

We  are  constrained  to  the  conclusion  that  this 
objection  has  not  been  dlaplaced.  Treating  the 
two  rolls  as  constituting  in  law  one  collector's 
roll,  this  one  roll  constituted  his  sole  authority 
in  the  nature  of  a  warrant  to  compel  payment, 
hnd  it  ought  to  show  the  several  taxes  which  con- 
stituted the  aggregate  amount,  stated  in  the  man- 
ner directed  by  the  89th  section  of  the  Assess- 
ment Act  And  according  to  that  section  the 
aiBdunt  with  which  a  party  is  chargeable  in  res- 
pect to  sums  ordered  to  be  levied  by  the  Town 
Council  **ihaU  be"  set  down  in  a  column,  to  be 
headed  "  Town  Rate,"  and  in  a  column  to  be 
headed  *'  School  Rate "  shall  be  set  down  any 
school  rate.  Now,  although  there  is  in  eiich  of 
these  rolls  a  column  properly  headed  for  a  -town 
rate,  no  amount  is  set  down  under  this  heading 
in  either.  In  one  the  sum  $40  is  set  down  in  the 
column  headed  "Total  Taxes,"  in  the  other  the 
sum  $16  is  entered  in  a  column  headed  "Qeneral 
School  Rate,"  and  no  entry  is  made  as  to  amount 
in  any  other  column,  so  that,  blending  the  two, 
we  have  a  roll  charging  in  the  school  rate  column 
$16,  and  in  the  total  tax  column  $40,  but  not 
showing,  except  as  to  the  |16,  for  what  purpose 
the  dlflference  is  charged.  And  if  we  treat  them 
as  separate  rolls,  the  roll  headed  "  Town  Taxes" 
has  no  amount  charged  except  in  the  column 
headed  "  Total  Taxes  " ;  and  the  school  purpose 
roll  appears  to  have  been  made  out  by  the  Town 
Clerk  of  his  own  proper  motion — ^not  directed  by 
the  Board  of  School  Trustees,  if  indeed  they  had 
any  control  over  him,  or  authorised  by  the  Town 
Council,  who  are  not  proved  to  have  had  the  esti- 
mate of  the  Board  of  School  Trustees  ever  brought 
under  their  notice. 

In  neither  way,  as  appears  to  us,  can  this  dis- 
tress be  upheld.  As  regards  the  town  tax  we  see 
no  reason  for  a  doubt  As  to  the  school  tax,  we 
endeavored  to  find  a  sufficient  ground  for  up- 
holding it,  es  levied  under  a  separate  roll  issued 
under  the  authority  of  the  trustees,  and  distrain- 
ed for  by  the  defendant  as  their  collector,  ap- 
pointed by  resolution,  as  was  stated  in  evidence 
But  the  12th  sub-section  of  section  79  of  the 
School  Act  only  gives  the  power  of  trustees  of 
common  school  sections  in  townships  to  Boards 
of  School  Trustees  in  towns,  to  levy  rates  on  the 
parents  or  guardians  of  children  attending  a 
school  under  their  charge.  The  facts  of  this  case 
do  not  bring  it  within  that  provision. 

The  learned  Judge  in  the  County  Court  seems 
to  have  relied  on  a  dictum  in  the  Judgment  in 
Spry  T.  McKenzie  (18  U.  C.  R.  166),  to  the 
effect  that  a  bailiff  would  not  be  liable  as  a  wrong- 
doer for  executing  a  warrant  legrl  on  its  face, 
and  made  to  him  by  public  officers  who  had  au- 
thority to  make  such  a  warrant  by  Act  of  Parlia- 
ment That  was  an  action  of  repleyin  for  a 
horse,  under  our  Statute,  which  authorises  that 
form  of  suing  wherever  trespass  or  trover  would 
lie,  brought  against  the  defendant,  who  pleaded 
that  a  collector  of  sehool  taxes,  under  a  warrant 
from  the  sohool  trustees,  had  seised  the  horse  and 
placed  it  in  his  hands  as  an  innkeeper.  But  there 
was  no  avowry,  only  this  plea  by  way  of  jo8tifio«-> 
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tion  of  the  detention.  In  Baacke  t.  Marr  (8  C. 
P.  44]),  'the  distinction  between  snoh  a  plea  and 
on  avowry  is  pointed  ont,  and  it  is  held  that  an 
avowry  must  shew  a  good  title  in  omnibvi.  That 
case  was  not  referred  to  in  the  Court  below,  nor 
was  this  distinction  noticed  in  the  argament  be- 
fore us.  Bat  it  confirms  onr  opinion  that  the 
present  avowry  cannot  be  upheld. 

We  may  as  well  add  that  no  objecUon  was 
tnken  to  the  plea  in  Spry  v.  McKenzit.  It  did 
not  aver  that  the  collector  came  to  the  inn  as  a 
guest,  which,  perhaps,  was  necessary  according 
to  the  case  of  Smith  v.  Dearlovt  (6  C.  B.  132). 

On  the  whole,  we  are  of  opinion  that  this 
appeal  must  be  allowed,  and  that  the  Court  below 
should  make  absolute  the  rule  to  enter  the  ver- 
dict for  the  plaintiff. 

The  case  of  Corhett  v.  Johntton  (11  C.  P.  817), 
is  so  clearly  distinguishable  in  its  facts  from  the 
present  that  we  merely  mention  it  in  order  tl\at 
it  may  not  be  supposed  it  was  overlooked  by  us, 
especially  as  it  was  relied  upon  in  the  Court  below! 

Appeal  allowed. 


COMMON  PLEAS. 


(JS^porfad  by  8.  J.  TAirKouoBiin,  Epq.,  BarHstgT'at-Law, 
Seporier  U  tht  Oowri,) 

WaLBH  V.  Lbaht. 

QnMnm  ScftooU^CS.  U.  a,  eh  64,  tea,  60,51, 67  tf01,ni&- 

tee.  2.-~PUading. 

Declaration  hj  a  school  teacher  aoainst  defendant  as  sub- 
treasurer  of  school  moneys,  setting  out  an  order  signed 
by  the  U^oal  superintendent  of  schools  in  favor  of  plamtiff 
upon  defendant,  as  such  sub-treasurer,  directing  him  tS 
pay  plaintiff  $27.80,  and  chaige  to  account  of  county  at- 
eeument  for  1866,  and  alleging  a  refkisal  by  defendant  to 
pay  plaintiff  in  pursuance  of  such  order,  with  a  claim  for 
a  mandamus,  and  £50  damages. 

HfJd,  on  demurrer,  declaration  bad,  as  not  shotting  that 
the  check  or  order  was  drawn  on  the  order  of  the  school 
trustees,  and  in  setting  out  a  check  void  on  its  face,  be- 
cause drawn  upon  a  fomd  over  which  the  local  superin- 
tendent had  no  control,  and  in  not  showing  that  the  mib- 
treasurer  had  money  in  his  hands  belonging  to  the  school 
section,  or  that  the  county  council  had  nuide  provision 
to  enable  him  to  pay  the  amount. 

The  declaration  demurred  to,  in  which  there 
were  two  counts,  substantially  the  same,  is  suffi- 
ciently indicated  by  the  head-note  to  the  case. 

J.  A.  Boyd,  for  the  demurrer,  cited  Busli  v.  Bea- 
ten, I  H.  A  C.  600  ;  Taylor  v.  Jermyn,  26  U.  C. 
86  ;  Ben9on  v.  Paul,  6  E.  A  B.  273  ;  Ward  v. 
Lowndet,  1  E.  dt  E.  940, 966  ;  BeffT  Mtm.Coun,  of 
Bruce,  U  C.  P.  676 ;  HoMtingn  v.  Banit,  Nav.  Co., 
14  Ir.  C.  L.  R.  634 ;  Smiih  v.  Collingwood,  19  U. 
C.  269 ;  C.S.  U.C.  ch.  64,  sec.  27,  sub-eecs.  9.  22, 
sec.  96,  sub-sees.  1,  2 ;  Seymour  v.  Maddox,  16  Q. 
B.  826  ;  Haacke  v.  Marr,  8  C.P.  441 ;  Worthinaton 
y.  Bulton,  L.R  1  Q.  B.  63. 

T.  H.  £uU,  contra,  cited  I^orrU  v.  Jr.  Zand 
Co.,  8  E.  A  B.  612;  C.  S.  U.  C.  ch.  64,  see.  91, 
Bub-sec.  2,  ch.  23,  sees.  1-8. 

J.  WiLsoK,  J.,  delivered  the  judgment  of  the 
Court. 

This  declaration  has  been  firamed  upon  the  as- 
sumption that  a  duty  is  cast  upon  suD-treasurers 
of  school  moneys  and  on  county  treasurers  to  pay 
the  local  superintendent's  order,  whether  lawful 
or  not,  on  behalf  of  a  school  teacher,  in  anticipa- 
tion of  the  payment  of  the  county  school  assess- 
or not,  and  that  the  order  or  check,  as  it  is  called 


in  the  Statute,  is  lawful  without  the  order  of  the 
school  trustees. 

This,  we  think,  is  not  the  law ;  for  the  primsry 
duty  is  cast  upon  the  munidpality  of  the  county 
to  make  the  necessary  provision  to  enable  the 
county  treasurer  to  pay  the  amount  of  such  order, 
and  that  the  cheque  of  the  local  superinteadent  is 
not  lawful  unless  authorized  by  the  order  of  the 
trustees. 

In  regard  to  raisine  the  necessary  funds  for 
sustaining  common  schools,  the  60th  sectioo  of 
the  Act  respecting  Common  Schools  enacts,  that 
each  county  council  shall  cause  to  be  levied 
yearly  upon  the  several  townships  of  the  county 
such  sums  of  money  for  the  payment  of  the  ssls- 
ries  of  legally  quaUfied  common  school  teachert 
as  at  least  equal  the  amount  of  school  money  ap- 
portioned by  the  chief  superintendent  of  Vaca- 
tion to  the  several  townships  thereof  for  the  year. 

The  61st  section  enacts  that*  the  sum  actually 
required  to  be  levied  in  each  county  for  the  sala- 
ries of  legally  qualified  teachers  shall  be  collect«d 
and  paid  into  the  hands  of  the  county  treasurer, 
on  or  before  the  fourteenth  day  of  December  in 
each  year ;  but  notwithstanding  the  non-payment 
of  any  part  thereof  to  such  treasurer  in  due  time, 
no  teacner  shall  be  refused  the  payment  of  the 
sum  to  which  he  may  be  entitled  from  such  year's 
county  school  fund,  out  the  county  treasurer  shall 
pay  the  local  superintendent's  lawful  order  cm 
benalf  of  such  teacher,  in  anticipation  of  the  pay- 
ment  of  the  county  school  assessment,  and  the 
county  council  shall  make  the  necessary  provi»on 
to  enable  the  county  treasurer  to  pay  the  amount 
of  such  order. 

The  67th  section  enacts  that,  if  deemed  ezpedi- 
ent,  the  county  council  shall  appoint  one  or  more 
sub-treasurers  of  school  moneys  for  one  or  more 
townships  of  the  county ;  in  which  event  each 
such  sub-treasurer  shall  be  subject  to  the  8am« 
responsibilities  and  obligations,  in  respect  to  the 
paying  and  accountine^  tor  school  moneys. 

In  enacting  these  clauses  the  Legislature  took 
it  for  granted  there  would  always  be  money  in 
the  hands  of  the  county  treasurer,  from  which  he 
would  be  able  to  pay  all  orders  drawn  upon  him 
by  the  local  superintendents  for  the  pa^-meot  of 
the  salaries  of  teachers,  in  anticipation  of  the 
school  fund,  in  case  it  were  not  paid  into  his 
hands  at  the  proper  time. 

The  duty  of  the  defendant  was  not  to  pay  the 
order  out  of  his  own  money,  but  from  money  of 
the  school  fund,  if  he  had  it,  and  if  not,  then  from 
any  money  he  might  have  in  his  hands,  fnim 
which  the  county  council  had  authorized  him  to 
pay  it 

If  the  treasurer  or  sub-treasurer  has  the  monev 
and  refuses  to  pay  a  lawful  order  of  the  local  su- 
perintendent, a  mandamus  would  lie  ;  but  if  be 
has  not,  no  duty  lies  on  him,  and  therefore  no 
mandamus  ought  to  be  granted. 

The  plaintiff,  in  the  second  count,  on  the  same 
statement  of  facts  as  oit  the  first  count,  clniois 
damages  against  the  defendant  for  not  paying  the 
local  superintendent's  order,  and  a  mandamos. 
For  reasons  already  given,  we  think  he  cannot 
maintain  his  claim  to  damages  on  the  second 
count,  nor  to  have  the  mandamus  prayed  for. 
Assume  for  the  moment,  that  the  defendant  had 
money  of  the  county  school  fund  in  his  hands,  or 
other  moneys  from  which  he  was  authorized  to 
pay  it;  was  the  order  set  out  a  lawful  order, 
wmch  the  defendant,  as  sub-treasurer,  was  bound 
to  pay?  , 
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The  declaration  aTers  that  the  defendant  was 
eab-treasorer  of  school  moneys  for  the  Township 
of  Douro.  He  conld,  as  such,  only  hare  so  mnch 
of  the  connty  school  fond  as  had  been  apportioned 
to  the  common  schools  of  that  township,  or  an 
authority  to  advance  other  moneys  in  anticipation 
of  it.  T^e  order,  to  be  lawful,  ought  to  have  been 
drawn  upon  that  fund,  and  drawn  in  accordance 
^th  the  2nd  sub-sec.  of  sec.  91  of  the  Act  The 
daty  of  the  local  superintendent  was  to  give  to 
any  qaalified  teacher,  but  to  no  other,  on  the  or- 
der of  the  trustees  of  any  school  section,  a  cheque 
upon  the  county  treasurer  or  sub-treasurer  for  any 
som  of  money  apportioned  and  due  to  such  sec- 
tion. 

The  local  superintendent  cannot  give  a  cheque 
for  the  payment  of  money  to  a  teacher  without 
the  order  of  the  trustees  of  the  school  section,  nor 
fur  any  money  which  has  not  been  apportioned 
iod  dae  to  such  section.  But  it  is  not  averred  in 
the  declaration,  nor  does  it  appear  on  the  face  of 
the  cheque  set  out,  that  it  was  given  on  the  order 
of  the  trustees,  nor  that  it  was  drawn  upon  the 
money  due  and  apportioned  to  that  section.  It 
is  in  these  words :  "  Douro,  Jantury  22nd,  1867. 
To  Bub-treasurer  school  moneys,  Douro:  Pay  to 
Mr.  Michael  Welsh,  or  order,  twenty-seven  dol- 
lars and  eighty  cents,  and  charge  to  account  of 
cnonty  assessment  for  1866.  Robkrt  Caskxkmt, 
ImsI  Saperintendent  Common  Schools,  Douro. 
$27.60."  We  can  understand  why  a  cheque 
should  not  be  given,  unless  on  the  order  of  the 
tniet«ea.  They  themselves  may  have  advanced 
to  the  teacher  his  salary  from  moneys  levied  by 
their  authority,  and  may  desire  to  leave  the  school 
fimd  for  a  sub«equent  period. 

We  can  see  no  reason  why  this  order  was  not 
drawn  properly,  both  in  form  and  substance,  for 
the  chief  saperinteodent  has  talcen  mat  pains  to 
iuTuiih  local  superintendents  with  forms  and  di- 
rections in  the  School  Manual.  The  local  super- 
iotendeot  had  only  authority  to  draw  an  order 
OQ  the  6ub-trea8urer  for  money  apportioned  and 
due  the  section  where  the  teacher  had  taught. 
He  did  not  draw  it  from  money  so  apportioned, 
or  from  any  specific  money,  but  directed  the  sub- 
treasurer  to  charge  it  to  the  account  of  county 
assessment  for  1 866.  The  order  of  the  trustees, 
if  aoy  BQch  existed  in  this  case,  was  his  authority 
for  drawing  the  cheque,  and  to  the  form  now  in 
Qse  there  might  be  added,  "  in  accordance  with 
the  order  of  the  trustees,  dated  the day  of 

We  are,  therefore,  of  opinion  that  this  order, 
as  it  is  called  in  the  declaration,  is  not  a  legal 
cheqae  in  accordance  with  the  statute,  and  cannot 
b« enforced;  and  both  counts  are  bad,  in  not 
showing  that  the  cheque  was  drawn  on  the  order 
of  the  trustees,  and  in  setting  out  a  cheque  void 
OD  ita  face,  because  drawn  on  a  fund  over  which 
^be  local  superintendent  had  no  control,  and  bad 
m  not  showing  that  the  sub-treasurer  had  money 
b  bid  hands  belonging  to  the  school  section,  or 
tbat  the  County  CoimcU  had  made  provision  to 
enable  him  to  pay  the  amount  This  disposes  of 
the  case,  9d  that  we  need  not  allude  to  the  other 
<]Qe6tions  ndsed  on  these  pleadings. 

Judgment  for  d^endant  an  dunurrer. 

As  t)  tbe  ri^t  to  mandamua,  see  KmdaUr.  Kino  (17 
C  B.  m);  HaU  v.  7oy{ar  (E.  B.  &  B.  107);  Ward  y.  L>mndu 
fl  f  ft  K.  M(M»56);  Aouon  v.  Putd  (6  E.  &  B.  273);  NnrriM 
\  hitk  Umd  Otmpanif  (6  B.  A  B.  612) ;  Ba^U  v.  Beavofi 
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StKIS  v.  RlTHEBDON. 

WlU—QmUruetim%—^*MtaU  and  ^ffktt  "—Btal  ettaU. 

Tbe  word  ''estate,"  in  a  will,  U  to  be  construed  aa  passing 
both  real  and  personal  estate,  even  though  the  accom- 
panying expressiona  are  more  applicable  to  personal 
estate  unlv,  unless  the  context  abaolutely  negatives  such 
construction. 

i\V«M»  V.  T/umaty  6  Bing.  N.  C.  337,  remarked  on. 

[V.  C.  M.,  Feb.  10, 1868,-16  W.  R  477.] 

One  of  the  points  which  arose  in  this  case  wa?, 
whether  the  words  ** estate  and  effects"  in  a  will 
were  sufficient  to  pass  a  freehold  house  belonging 
to  the  testator,  Talbot  Ritherdon.  The  material 
clause  of  the  will,  which  was  dated  June  5,  1866, 
was  the  following : — 

**  I  gife  and  bequeath  all  my  household  furni- 
ture plate  linen  musical  instruments  boolcs  wine 
ready  money  goods  and  chattels  unto  my  daughter 
Adelaide  Ritherdon  for  her  own  use  and  disposal 
absolutely  and  as  to  all  the  reit  and  residues  of  my 
estate  and  effects  I  give  and  bequeath  the  same 
unto  Charles  Stein  and  William  Sutton  and  the 
suryiviTOr  of  them  their  or  his  executors  adminis- 
trators or  assigns  (and  who  are  hereinafter  re- 
spectiTely  designated  as  *my  trustees*)  upon 
trust  with  all  couTenient  speed  after  my  decease 
to  collect  get  in  and  receire  all  debts  or  other 
moneys  due  and  owing  or  otherwise  payable  to 
me  at  the  time  of  my.  decease  and  to  sell  and 
ooaTert  into  money  any  goTcrnment  stocks  or 
shares  in  public  or  other  companies  of  which  I 
may  die  possessed  and  call  in  any  moneys  which 
at  the  time  of  my  decease  may  be  out  on  mortgage 
at  interest  or  continue  the  said  stocks  and  shares 
and  mortgage  moneys  in  these  their  present 
inyestments  as  to  my  trustees  shall  in  their  or 
his  discrefion  seem  most  adTantageous  for  the 
benefit  of  the  said  trust  estates  and  upon  trust 
as  to  all  the  capital  moneys  estate  and  premises 
which  shall  respectiTcly  come  to  the  hands  of  my 
trustees  or  by  virtue  of  my  will  to  lay  out  and 
inTest  the  same  in  the  parliamentary  stocks  or 
public  funds  of  Qreat  Britain  or  at  interest  on 
real  leaseholds  or  other  security  or  securities 
(not  beiog  personal  nor  in  Ireland)  in  their  or 
bis  names  or  name  with  full  power  from  time  to 
time  to  alter  vary  transpose  and  change  the  same 
as  in  their  or  his  discretion  shall  seem  lit.  And 
I  declare  that  my  trustees  shall  stand  and  be 
possessed  of  the  interest  difidends  and  annual 
produce  thereof  and  of  such  Interest  and  divi- 
dends as  may  be  due  to  me  at  the  time  of  my 
decease  upon  trust,  hut " 

There  was  no  clause  in  the  will  to  pass  a  free- 
hold house  in  Dover,  of  which  the  testator  was 
possessed,  unless  it  was  held  to  pass  under  the 
above  words. 

Tbe  heiress  at  law  of  the  testator  contended 
that  the  freehold  house  deeeended  to  her,  and 
did  not  pass  by  the  will 

The  trnsteee  of  tbe  will  filed  a  bill,  praying 
among  other  things  for  a  declaration  whether 
the  real  estate  of  the  testator  was  devised  by 
the  will  to  the  trustees,  or  was  undisposed  of 
and  descended  to  the  beirees  at  law. 

Pearson^  Q,  (7.,  and  BueKanan,  for  the  plaintitF, 
cited  Saumartt  r,  Saumares,  4  M.  and  Cr.  881  ; 
0*2hoU  T.  Browns,  8  EU.  &  Bl.  672,  2  W.  B. 
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480,  to  show  that  the  words  ** estate  and  effects" 
include  all  that  a  testator  has  to  dispose  of: 
Stoket  T.  SolomonSf  9  Hare,  76. 

Ol<^t9e  Q.  C,  and  Begge,  for  the  defendant, 
heiress-at-law.  cited  Pogton  t.  Tkomaa^  8  Bing. 
N.  C.  837;  Meadt  r.  Wood,  19  Bear.  2X5;  Doe 
d.  Spearing  w.  Buekner,  6  T.  R.  610 ;  Coard  t. 
ffoldemest,  20  Beay.  147,  8  W.  R.  811 ;  Molyneux 
▼.  Roe,  8  D.  M.  G.  868,  4  W.  R.  589,  and  argaed 
that  the  general  words  ''estate  and  effects" 
might  well  be  qaalified,  as  in  this  will,  by  reason 
of  the  trasts  declared  being  applioalile  only  to 
perHonal  estate. 

His  Hononr  said  there  was  no  doubt  the  testa- 
tor had  not  present  to  his  mind  when  he  made 
his  will  that  in  fact  he  was  owner  of  any  r4al 
property  in  fee  simple.  Still,  as  it  is  important 
that  wills  should  be  constrned  on  broad  general 
principles,  the  effect  of  general  words  such  as 
ettate  and  effecU  ought  not  to  be  cut  down  by  the 
circumstance  that  accompanying  expressions  are 
applicable  to  personal  estate  only.  No  word 
could  be  more  proper  to  pass  all  that  a  testater 
possesses  than  the  word  ''estate,"  and  though 
no  doubt  words  of  limitation  ought  to  be  care- 
fully attended  to,  where  the  construction  was  in 
other  respects  doubtful,  there  was  no  such  eyen 
balance  of  authority  here  as  to  require  such  mi- 
nute criticism.  All  the  authorities  were  in  fsTour 
of  inclnding  the  real  estate,  except  Pogton  t.  7*Ao- 
moM  in  the  Common  Pleas,  and  that  case  was  only 
reported  as  a  reference  from  the  Master  of  the 
Rolls  to  the  judges.  And  no  grounds  were  girett 
for  the  decision  in  the  certificate.  That  case 
would  not  be  probably  followed  at  this  time,  and 
he  should  declare  that  the  freehold  house  of  the 
testator  passed  under  the  residuary  bequest. 


IBISH  REPORTS. 


BowiR  T.  Qrifpiths. 

Oommitaiimen  —  PtrmmaH  UatSHly  —  OofTpormUon  hg 

(Oontlnofld  from  paga  77.) 

OiOBOi,  J.,  haring  stated  the  facts,  proceed- 
ed : — The  question  for  decision  is,  whether  the 
defendants  are  liable,  and,  if  so,  in  what  form  T 
Three  modes  haye  been  suggested  in  the  argu- 
ments, by  which  it  is  alleged  the  plaintiff  might 
assert  his  claim.  First,  against  the  said  defend- 
ants as  a  corporation ;  secondly,  against  them 
as  Commissioners ;  and,  thirdly,  as  indiriduals. 
If  the  Commissioners  are  a  corporation  it  is 
quite  clear  that  this  action  will  not  lie.  On  that 
quepson  it  is  to  be  obserred,  on  the  one  hand, 
that  the  Act  appears  undoubtedly  to  constitute 
the  Commissioners  a  corporation  for  the  purpose 
of  holding  lands :  Sections  87  and  47.  The  act 
also,  while  giring  the  Commissioners  power  to 
repair  and  maintain  the  streets  of  Sligo,  Tests, 
by  the  28th  and  29th  sections,  the  necesAry 
materials  in  the  Commissioners  and  their  sno- 
eessors.  On  the  other  hand,  it  is  to  be  obserred 
that  the  act  gitea  them  no  corporate  name  or 
seal ;  they  are  to  sue  in  the  name  of  their  clerk 
or  one  of  their  body,  and  nothing  whaterer  is 
said  as  to  the  method  in  which  they  are  to  be 
sued,  nor  is  there  any  means  of  inferring  that 
they  are  to  be  a  corporation  for  general  pur- 
poses.   The  20th  section  empowers  them  to  make 


contracts  for  paring  and  lighting  and  other 
purposes  of  this  act,  and  these  contracts  are, 
by  the  28rd  section,  to  be  **  signed  by  the  Com- 
mtssioners."  These  are  certainly  not  oorporate 
acts.  These  prorisions,  taken  together,  appear 
to  me  to  constitute  the  commissioners  a  corpora- 
tion for  taking  lands  only,  and  not  for  the  f^ese- 
ral  purposes  of  their  act  The  ease  of  tbe 
Cmuervatora  of  the  River  Tone  r.  Atk,  eitei  in 
the  argument,  only  proTCS  that  a  corporation  for 
the  purpose  of  holding  lands  may  be  created  bj 
implication.  This  distinction  is  well  founded  on 
authority.  In  Bacoo*s  Adridgment,  Tit.  Corpo- 
ration B.,  it  is  said,  **  If  the  King  grants  laadi 
to  t)ie  men  or  inhabitants  of  D.,  heredibuM  ei  nc- 
ceitiorAut  mit  rendering  rent ;  for  anything 
touching  these  lands  this  is  a  eorporatioa,  bat 
not  to  other  purposes."  The  case  of  Colgvkoun 
T.  Nolan  (ubi  eup,)  also  clearly  decides  that  per- 
petual snccossion  conferred  upon  a  body  for 
certain  purposes  will  not  constitute  there  a  eor- 
poration  for  all  purposes.  I  think,  then,  that 
the  Commissioners  of  Sligo  are  not  a  corporatioD 
for  other  purposes  than  holding  lands,  and  tb«t 
they  may,  therefore,  be  sued  as  conunisBioners 
by  their  indiridual  names.  Now  the  plaintiff 
stated  himself,  and  the  jury  haTc  found,  that  the 
Commissioners  did  not  contract  in  their  indtri'luK! 
capaeicy,  and,  therefoi*e  the  only  mode  in  which 
he  can  reach  them  is  their  liability  as  Commis- 
sioners, whether  he  sues  one.  or  more  than  oae, 
or  all.  The  plaintiff  here  has  sued  only  seres 
out  of  the  entire  body,  and  he  has  sued  then 
indifidually ;  but  it  was  open  to  them  to  plead  s 
plea  in  abatement,  and  insist  upon  hnving  the 
entire  twenty-four  Joined  as  defeodants  for  I  am 
of  opinion  that  an  act  done  within  tbe  scope  of 
the  Act  at  a  legally  constituted  meeting,  boaod 
OTcry  one  of  the  Commissioners.  It  is  said  that 
these  persons  protested,  but  still  they  were  acting 
even  in  that  as  Commissioners ;  they  had  been 
leg^ally  appointed,  they  had  attended  some  of  the 
meetings,  and  by  the  8th  and  9th  sections  of  the 
Act  were  bound  by  the  minority .  The  case  of 
ffortley  r.  Bell  has  an  important  bearing  on  this 
case.  There  none  of  the  commissioners  sued 
had  signed  all  the  orders  sued  upon.  They  hai 
attended  some  of  the  meetings  however.  Tbe 
case  was  heard  before  two  Common  Law  jaJg^s 
and  the  Lord  Chancellor,  and  Qould,  J.,  saji 
(I  Bro.  0.  C.  102) :  **  The  law  raises  an  assamp- 
sit  to  those  who  hare  done  the  meritorious  act 
It  is  like  a  partnership ;  they  who  at  any  time 
haTc  acted  hare  undertaken  a  partnership.  I 
should  hare  been  of  opinion  that. an  action  at 
law  would  haTO  lain  against  any  one  of  them, 
and  that  he  must  have  sought  his  remedy  against 
the  others."  I  am  of  the  same  opinion  in  this 
case.  I  think  the  fact  of  the  defendants  being 
acting  commissioners  bound  them  to  the  acts  of 
the  migority  just  as  if  they  had  done  the  acts 
themselves.  The  last  poiut  I  confess  has  more 
difficulty  for  me  than  the  others.  It  is  conceded 
that  the  minority  could  only  be  bound  by  an  act 
done  within  the  scope  of  the  authority  conferred 
by  the  Act  of  Parliament;  and  the  qaestioo 
arises  whether  they  might  legally  employ  an 
engineer  or  other  persons  to  oppose  a  bill  before 
Parliament  interfering  with  their  rights  aud 
property.  The  20th  section  empowers  the  com- 
missioners to  make  contracts  for  flagging,  clenns- 
ing,  &c.,  **or  any  other  matter  or  neoes5iiry 
thing  or  thiogs  whatsoever,  or  for  any  purpose 
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or  parpoacs  in  exeontion  of  thit  Aot."  Bat  on 
the  other  band  it  ia  aaid  that  the  182nd  saction 
eDumermtea  mil  the  pnrpoaea  to  whioh  the  ratea 
may  be  applied,  and  adda  that  thej  are  to  be 
applied  to  **no  other  nae,  intent,  or  pnrpoae 
vbataoeTer."  Now  the  pnrpoaea  to  vhieh  the 
rates  are  applieable  inolnde  the  general  worda, 
••  and  for  carrying  the  pnrpoaea  of  thia  Act  relat- 
ing thereto  into  exeention."  It  might  be  aaid 
that  these  worda  are  large  enough  to  enable  the 
Commissioner  to  charge  the  ezpenaea  bj  oppoa- 
ing  the  bill  upon  the  ratea,  bat  it  ia  not  neeeaaary 
to  decide  that  here,  aa  the  plaintiff  doea  not  aeek 
to  charge  the  ratea,  hot  goea  againat  the  com- 
missioner  individnallj,  and  it  appeora  to  me  that 
tbcy  were  empowered  to  make  this  eontraot 
Qsder  the  general  worda  of  the  20th  aeotion,nor 
does  there  appear  to  be  anything  immoral  or 
improper  in  the  expenditnre  whioh  woald  take  it 
oQt  of  the  general  porpoaee  of  the  aet  The 
cues  of  Reff.  t,  Towt  Cimneil  of  DubUn,  and 
Brighi  ▼.  North  {ubi  tupra)  appear  to  eatabllah 
thif.  I  am  of  opinion,  therefore,  npon  the  whole 
cMe,  that  the  plaintiff  ia  entitled  to  •oooeed  in 
this  action. ' 

FiTfOBXALD,  J.— Thia  action  ia  brought  against 
leteo  peraona,   members  of  the  body  of  Town 
Commission  of  81igo ;  they  are  aued,  bowoTer, 
oot  as  commiasionera,  but  indiridually,  and  by 
name,  for  work  and  labour  done  at  their  reqneat 
It  appeara  to  me  that  the  plaintiff,  in  order  to 
iscceed  here,  ia  bound  to  eatabliah  three  propoai- 
tioQs.    Pirat,  that  the  oommiaaionera  are  not  a 
corporation ;  aeeondly,  aaaumlng  that  to  be  proT- 
ed,  that  the  eontraot  In  question  waa  one  within 
the  icope  of  the  dutiea  of  this  body ;  and,  thiidly, 
that,  It  a  meeting  duly  oouTened,  the  Commia- 
noners  preaent,  or  a  majority  of  them,  had  not 
onljr  aathority   to   aet  for  the  corporation  or 
9Haji>corporate  body,  aa  the  caae  may  be,  but 
tliHt  in  addition  they  had  aathority,  by  contracts 
then  entereii  into,  to  impose  on  the  absent  mem* 
btri  of  the  body  or  the  present  dissenting  mino- 
rity a  persooal,  indiTidoal,  and  peconiary  liabili- 
tT,  aod  that  liability  without  any  limita  whaterer 
ts  to  amoQDt  or  duration  of  time.     My  opinion 
OQ  (he  third  proposition  ia  ao  atrong  that  it  is 
tlmost  oDoeeeasary  to  aay  anything  on  the  other 
two  pnrpoaea,  but  I  may  aay  my  impression  is, 
thtt  the  Sligo  CommissioDsrs  are  a  corporation 
bj  implication.     We  find  in  the  Act  the  capacity 
fnr  endless  duration  aod  continuance  of  identity ; 
both  personal  and  real  property  Toata  in  them 
ud  their  auccessors ;  the  membera  hsTe  no  per- 
ianal interest  in  that  property,  and  their  suooes- 
lon  hold  it  and  are  bound  to  administsr  it  quA 
nceessors.    I  will  only  add  that  in  Colquhwn  ▼. 
^e'aa(»6i«i^a),  sited  as  an  authority  for  the 
oppodta  view,  the  Lord  Chief  Baron  actually  de- 
Kribes  the  dligo  corporation,  when  he  gites  an 
aample  of  a  body  which  oonld  be  a  corporation : 
"Where  a  charter  iuTCsts  a  body  with  certain 
jights  and  contemplates  the  <Uscharge  of  that 
body  of  certain  duties,  which  purposes  cannot  be 
^ed  into  etfect  unless  the  body  are  a  corpora- 
tion, there  the  law  would  hold  them  to  be  a  cor- 
poration, whatcTer  the  words  might  be,  and  OTsn 
u  the  absence  of  express  terms  ol  incorporation^ 
ud  in  this  rsspect  there  is  no  difference  in  a 
»  body  incorporated  by  Aet  of  Parliament."    As 
^the  next  question,  I  think  it  clear  beyond 
"^bt  that  the  Commissioners  could  not  employ 


one  shilling  of  the  town  rates  to  pay  the  plain- 
tiff. By  the  182nd  section  the  purposes  are 
ennmerated  for  which  the  rates  are  applicable, 
and  it  includes  **and  for  no  other  pnrpose.*' 
Here  we  haTC  a  statutable  proTision  in  the  strong- 
est terms,  containing  both  affirmatiye  and  nega- 
tiTC  elauses,  which  makes  it  clear  to  me  that  this 
contract  was  utterly  beyond  their  powers.  When 
we  recollect  the  enormous  expenses  which  attend 
parliamentary  litigation,  it  seems  reasonable  to 
suppose  that  they  have  no  power  to  burden  the 
rates  or  absent  indiTidnals  with  such  costly 
experiments.  Upon  these  questions,  however,  I 
express  no  determination,  but  rest  my  judgment 
on  the  third  and  last. 

I  confess  I  hsTs  great  difficulty  in  understand- 
ing ihis  last  proposition.  It  is  contended  that 
under  section  9  the  majority  at  a  duly  constituted 
meeting  had  power  to  bind  personally  and  indi- 
▼idually  cTcry  person  absent  or  dissenting.  Well , 
that  would  be  a  very  hard  case,  but  if  the  statute 
says  so,  we  must  give  effect  to  it  It  is  said  that 
the  hardship  exists  here  only  because  the  defen- 
dants haTS  not  pleadedin  abatement  and  joined 
the  rest  of  the  Comml'iaioners ;  but  this  is  assum- 
ing the  whole  question  to  be  proved,  namely, 
that  there  was  a  joint  eontraot  made.  But  in 
my  mind  the  statute  says  no  such  thing.  By 
seoUon  9  it  is  enacted  '*  and  all  the  orders  and 
proceedings  of  such  the  major  part  of  such  Com- 
missioners pressnt  at  such  their  several  meetings, 
shall  have  the  same  force  and  effect  as  if  the  same 
were  made  or  done  by  all  such  Commissioners 
for  the  time  being."  The  plain  meaning  of  this 
section  is  that  the  msjori^  binds  the  minority 
as  Commissioners,  and  binds  all  the  Commission- 
ers as  a  body,  that  after  the  minority  have  deter- 
mined and  voted  for  a  measure,  the  body  or  its 
siiccessors  shall  never  afterwards  be  in  a  position 
to  say  that  Act  was  not  binding  upon  the  Town 
and  Harbour  Commissioners  of  Sligo.  Something 
has  been  said  of  the  hardship  of  the  plaintiff's 
ease.  I  can  see  no  hardship  whstsoever.  The 
plaintiff  himself  says  he  did  not  act  on* the  indi- 
vidual reaponaibility  of  the  defendants.  Either 
he  has  a  statutable  contract  with  the  Commission- 
ers or  he  has  not  If  he  has  not  the  peraona  who 
actually  employed  him  are  liable.  The  caae  of 
HcTtley  V.  Bell  (ubi  tup,)  has  been  misinterpreted. 
If  the  plaintiff  here  had  sued  the  peraona  who 
actually  employed  him,  although  Commissionera, 
the  caae  would  apply.  That  case  merely  decides 
that  persons  actually  making  a  contract  are  per- 
sonally liable  although  Commissionsrs,  and  can- 
not shslter  themselves  behind  the  rates,  but  it 
does  not  follow  that  persons  who  never  made  the 
eontraot,  nay,  who  actually  protested  against  It, 
are  liable  for  acts  done  by  others.  Cases  were 
eited  to  us  where  members  of  public  companies 
and  club  oommitteei  were  bound  by  acts  of  their 
fellows.  These  are  questions  of  agency  and  stand 
on  a  dis^ct  footing.  I  never  heard  it  contended 
that  Town  CommissionerB  were  each  the  agent 
of  the  other  to  bind  him  even  where  he  disap- 
proves and  protests. 

O'Bbiix,  J.— I  agree  with  my  brother  FiU- 
gerald,  both  in  his  conclusion,  and  in  the  reasons 
by  which  hs  has  arrived  at  that  coDoluaion.  I 
cannot  understand  how  the  Commissioners  are 
to  hm  regarded  as  a  eorporation  for  acquiring 
not  only  real  but  personal  property,  (sections  28 
and  29J  and  not  be  a  corporation  for  other  pur- 
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poses.  On  the  second  question,  the  ease  of 
Brtffht  ▼.  North  hae  been  quoted,  bat  U  really 
does  not  touch  this  ease.  There  the  corporation 
was  formed  to  protect  the  banks  of  a  ri?er.  The 
bill  which  they  opposed  sought  for  power  to 
break  down  those  banks.  It  waa  rightly  held 
that  opposition  to  sncb  a  bill  was  as  much  within 
their  power  as  opposition  to  men  who  were  actu- 
ally digging  away  the  bank  with  spader.  The 
real  meaning  of  the  9th  section,  which  has  been 
referred  to  us,  binding  the  minority,  appears  to 
me  very  clear.  It  waa  intended  as  a  preparation 
for  the  10th,  which  enacts  that  any  order  of  the 
Commissioner  should  not  be  reToked  unless  at  a 
special  meeting  14  days  afterwards,  and  at  which 
a  greater  number  of  Commissioners  attend  than 
at  the  former  meeting.  Is  it  to  be  said  that  a 
section  merely  providing  that  the  majority  shall 
determine  any  question  submitted  to  the  meet- 
ing, is  to  be  held  to  bind  absent  men  who  knew 
nothing  of  these  proceedings.  I  asked  several 
times  how  is  a  Commissioner  to  get  rid  of  this 
terrible  responsibility.  It  appears  he  is  elected 
for  life,  and  can  only  get  rid  of  his  office  by  re- 
mainiug  away  18  months.  In  Honlfy  v.  Belt, 
all  the  meetings  were  not,  it  is  true,  attended  by 
all  the  defendants,  nor  were  all  the  orders  signed 
by  all.  But  the  meetings  and  the  orders  were 
all  parts  of  one  entire  plan,  of  which  all  had 
approved,  and  therefore  one  was  held  to  satisfy 
the  other's  acts  as  his  agent.  In  HorsUy^,  Bell 
the  liability  was  a  common  law  liability  entirely 
Independent  of  statute,  but  here  there  can  be  no 
que!?tion  of  agency  when  the  principal  distinctly 
protests. 

WHiTESini,  C.  J.,  oonenrred  with  the  majority. 

Bule  discharged. 


C0BBESP017DENCE. 

Insolvent  Act — Effect  ofdUckarge.     . 

To  THC  Enrroas  or  tbe  Law  Joubnal. 

There  is  a  subject  which  I  have  dwelt  on 
very  much  in  studying  the  act ;  it  is  this : — 
The  act  as  to  voluntary  assignments  does  not 
state  what  effect  the  discharge  shall  have, 
either  as  regards  the  person  or  property ;  and 
I  have  often  thought  it  was  intended  to  enable 
the  insolvent  to  stop  costs,  by  assigning  all  he 
has,  and  by  letting  the  creditors  at  their  meet- 
ing dispose  of  it,  and,  if  there  is  no  reason 
for  any  misconduct,  to  withhold  a  discharge, 
that  the  judge  grants  simply  a  discharge  as  to 
that  estate  and  those  debts,  so  far  as  that 
property  only  is  concerned,  or  annexes  a  con- 
dition or  susper.ds  it  for  a  time,  and  that  no 
further  actions  can  be  brought  or  proceeded 
with  to  recover  either  out  of  the  property  then 
assigned  or  out  of  other  acquired  property, 
but  that  the  other  acquired  property  may  be 
administered  either  in  the  Insolvent  Court  or 
in  Chancery.  I  see  it  has  been  done  in  Eng- 
land in  both  Courts.    I  merely  refer  to  this^ 


and  hope  to  see  an  article  on  the  subject  from 

the  able  editors  of  the  Law  Journal^  as  do 

subject  is  more  discussed  by  the  profession  in 

the  country  than  it 

I  am,  yours  truly, 

D. 

Insoltent  Aet$ — AnigneeSy  dte. 
To  THK  Editors  of  the  Canada  Law  Jourxal 

Qentlembm, — Your  correspondent  "Quin- 
te,"  in  the  April  number  of  the  Local  Courts 
Oazette^  addressed  to  you  a  long  letter  in 
reference  to  a  communication  of  mine  to  your 
paper,  on  the  subject  of  the  conduct  of  officiil 
assignees  and  the  working  of  the  insoWent 
laws.  Other  urgent  business  has  prevented 
me  from  replying  to  it,  as  I  conceive  it  should 
be  answered.  *'  Quiute,'*  from  some  cause  or 
other,  takes  umbrage  at  my  remarkes  on 
assignees.  Since  I  wrote  my  letter,  and  since 
his  in  answer,  another  correspondent  of  yours, 
signing  himself  **  Union,"  has  corroborated 
my  remarks  on  assignees  in  your  Hay  number 
of  the  Journal.  I  regret  to  say  that  I  fear  all 
I  have  said  about  assignees  is  too  true.  I  will 
mention  one  instance  that  has  lately  come  to 
my  knowledge.  An  assignee  in  the  G«>ttnty  of 
York  lately  undertook  to  get  a  young  man  in 
the  county  a  dischaiige  under  the  insolvent 
laws.  Having  some  acquamtance  with  the 
young  man,  I  asked  him,  fV>om  curiosity,  what 
this  assignee  agreed  to  do  the  work  for.  He 
says  $78 1  Now,  here  is  an  assignee,  not  a 
lawyer  remember,  actually  taking  a  sum  larger 
than  even  a  lawyer  would  charge,  for  what? 
Not  certainly  for  acting  for  creditors,  as  the 
man  has  no  estate,  but  for  drawing  papers, 
notices,  attendances  before  the  judge,  drawing 
final  order,  &c  Ik  uno  diace  omnes.  I  am 
well  aware  that  assignees  have  to  give  security, 
as  "  Quinte "  says,  but  I  am  complaining  of 
the  way  assignees  act  Assignees  in  too  many 
cases  in  Canada  are  merely  broken  down 
tradesmen  themselves,  and  people  are  begin- 
ning to  think  the  whole  bankrupt  law  machin- 
ery  is  a  humbug.  *^  Quinte"  says  the  present 
insolvent  law  of  1864  is  not  a  bungled  affair, 
and  he  gets  rather  witty,  if  not  irate,  at  me 
for  calling  it  hungled.  The  fact  alone,  of  the 
necessity  of  passing  an  act  in  1865  to  define 
the  meaning  of  the  act  of  18  4,  is  an  answer 
to  ''Quinte."  But  taking  the  two  acts 
together,  there  are  still  many  doubtful  clauses 
and  meanings  in  them.  Some  half  a  dozen 
cases  have  arisen  already  on  the  construction 
of  certain  sections,  and  there  will  be  dozens 
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more  before  the  acts  are  understood.  What 
I  mean  to  say  is,  that  the  two  acts  are  not 
plain,  are  not  comprehensive,  are  not  guarded 
'enough.  I  believe  it  is  quite  possible  to  add 
greatly  to  their  legal  virtues.  Some  clauses 
might  be  left  out  or  consolidated^  others  should 
be  added.  I  believe  all  the  suggestions  in  my 
former  letter  right,  and  particularly  mention 
that  relating  to  personal  notice  of  the  final 
discharge,  which  I  think  should  be  given  to 
each  creditor  on  the  applicaUon  for  the  final 
order.  I  quite  agree  with  many  of  *'  Quintets'' 
cases  about  the  power  to  remove  assignees, 
and  I  dare  say  that  the  case  of  He  Mao  v. 
Thome,  31  L.  J.  N.  S.,  is  law.  We  don't 
disagree  about  that,  but  I  believe  the  judge 
might  very  well  have  the  power  to  (uid  condi- 
tioDs  to  the  final  discharge  I  understand 
*^  Quiiite"  to  say  that  I  am  wrong  in  stating 
that  the  ^*Jlnal  ordet^*  does  not  discharge 
from  any  debt  not  incladed  in  the  insolvent's 
schedule.  He  cites  several  cases  -to  which  I 
will  presently  refer.  Tet  at  the  end  of  his 
letter  one  would  think  he  actually  agreed  with 
me  on  the  point.  This  part  of  his  letter  is  so 
unartain  that  I  shall  take  it  that  he  disputes 
my  position,  for  he  pretend^  to  say  that  the 
cises  he  quotes,  **  decided  that  a  final  order 
granted  under  the  English  acts,  similar  to  our 
then  bankrupt  and  insolvent  acts,  could  be  set 
up  as  a  defence  to  any  debt  not  included  in  the 
KkedHls"  I  will  refer  to  his  quoted  cases  and 
proTe  the  reverse  in  a  moment  But  before 
doing  so  I  will  draw  attention  to  the  wording 
of  our  own  act.  In  the  beginning  of  our  act 
(sec.  2)  we  find  it  is  required  that  the  insolvent 
shall  file  and  **  swear  to  a  schedule  containing 
the  names  and  residences  of  all  his  creditors 
and  the  amount  due  to  each."  In  sub-sec.  6 
of  sec.  2  again  we  read  of  this  schedule  **  of  all 
his  creditors."  Again,  sub-sec.  8  of  sec.  9  are 
these  words :  "  The  consent  in  writing,  &c., 
absolutely  firees  and  discharges  flrom  all  liabili- 
ties whatsover  (except  what  are  hereinafter 
specially  excepted)  existing  against  him  and 
proreable  against  his  estate,  whieh  are  men- 
tioned  and  $et  forth  in  the  statement  of  hie 
ofain  annexed  to  the  deed  of  assignment," 
^  Now  this  is  the  only  effect  of  the  final 
order.  Our  act  thus  requires  the  insolvent  to 
girem  all  his  debts,  but  if  he  does  not,  the 
penalty  is  his  liability  to.  pay  the  omitted 
<iebta,  notwithstanding  his  final  order  of  dis- 
charge. 

'Hien  again  to  return  to  "  Quinte's"  asser- 


tions against  my  law.  With  respeet  to  the 
question  of  whether  a  debt  not  included  in  the 
ineoUenVe  schedule  is  barred  or  not^  I  am 
referred  by  **  Quints"  to  several  cases.  I  am 
more  eoncemed  about  this  part  of  his  letter 
than  any  other,  for  I  have  ventured  an  opinion 
in  a  former  article  that  my  position  is  correct. 
Very  much  to  my  delight  I  find  that 'the  very 
ea$e$  to  which  I  am  referred  by  this  learned 
Belleville  gentleman  actually  support  my 
opinion  and  disprove  his.  It  is  seldom  one 
sees  a  legal  disputant  cite  authorities  to  prove 
his  case  against  himselH 

Philipe  V.  PeeltfoTrd^  14  Jurist,  272,  is  one 
of  his  cases,  and  which  is  referred  to  in  his 
next  case,  Stephen  v.  Greevh^  II  U.  G.  Q.  B. 
457.  In  Phillipe  v.  Piehjord  it  is  held  by 
the  court,  **  that  the  final  order  for  protection 
under  6  &  6  Vict  c.  1 16,  as  amended  by  the 
7  &  8  Vict.  c.  96,  is  only  a  bar  to  actions 
brought  in  respect  of  debts  mentioned  in  the 
schedule,  and  to  make  a  plea  of  such  final 
order  a  good  plea  in  bar  it  must  allege  not 
only  that  tl^e  debt  accrued  h^ore  the  filing 
of  the  petition  but  that  it  was  named  in  the 
schedule.  In  this  case,  Jacobs  v.  Byde,  2  Exch. 
508,  is  alluded  to  and  distinguished.  Now 
our  bankrupt  act  and  old  insolvent  law,  in 
speaking  of  the  discharge  of  the  insolvent, 
always  alludes  to  the  list  of  creditors  named 
in  his  schedule.  Stephens  v.  Green  is  against 
"Quinte,"al80  Greenwood  y,  Farrell,  17  U.  0. 
Q.  B.  490.  This  case,  however,  turned  not 
upon  the  point  in  dispute  between  us,  but 
upon  the  case  of  a  man  giving  a  note  after  his 
petition  or  assignment  in  bankruptcy,  and 
before  the  final  order ;  and  it  was  held  that 
snch  a  debt  was  not  discharged  by  the  final 
order.  The  caise  militates  against  **  Quinte." 
It  is  true  Mr.  Justice  Bums  says  in  his  judg- 
ment, **  In  bankruptcy  the  effect  of  the  cei'ti- 
ficate  is  to  bar  not  only  debts  due  and  owing 
at  the  time  of  the  commission  issuing,  but  also 
all  debts  proveable  under  the  commission  up 
to  the  time  of  granting  the  final  order."  But 
the  decisions  in  England  are  underacts  worded 
differently  from  our  bankrupt  act.  The  pre- 
sent act  is  also  different  from  the  law  in  force 
in  1848  in  Canada,  and  we  must  always  in  con- 
sidering cases  look  at  the  words  of  the  act  in 
force.  The  policy  of  our  act  seems  to  relate  to 
debts  named  in  the  filed  schedule  of  creditors. 
"Quinte"  also  refers  to  Booth  v.  Goldman^  1 
£1.  &  £1.'  Reports,  414.  This  case  does  not 
support  his  position,  nor  does  it  turn  on  the 
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point  in  issue  between  us,  but  in  its  spirit  is 
against  him.  His  other  case  of  IVanhlin  ▼• 
Be€$ley^  in  1st  El.  &  £1.  Reports,  is  expressly 
against  him,  shewing  that  the  debt  to  be  cfis- 
charged  must  be  included  in  tlie  schedule.  In 
this  laa#  case,  Leonard  v.  Baker^  15  M.  k  W;, 
202,  is  referred  to  (and  **  Quinte'*  had  better 
see  it),  which  supports  my  position.  His  last 
case  in  8  Jurist  is  also  against  him.  I  obsenre 
that  there  has  been  a  case  just  decided  in  the 
Queen*s  Bench,  McKay  et  al,  r.  Goodion, 
reported  in  No.  5  of  Vol.  27  of  the  Queen's 
Bench  Reports,  in  which  Mr.  Justice  Morrison, 
holds,  that  to  enable  an  insolvent  to  ask  for  a 
discharge,  if  arrested  for  a  debt  due  prior  to 
his  assignment  in  bankruptcy,  he  must  clearly 
show  that  the  debt  was  included  in  his  sche- 
dule filed  with  his  assignment  His  words 
are,  "  Upon  an  application  of  this  nature  it  is 
the  duty  of  the  applicant  to  show  specifically 

that  the  creditor's  debt  appears  on  the  sche- 
dule.". 

Now  I  end  this  article  by  saying,  "  Quinte  " 
has  attacked  my  article  to  yery  little  purpose, 
and  has  caused  me  to  look  into  cases  thoroughly 
confirming  me  in  my  Tiew,  that  *'  a  debt  due 
firom  an  insolvent  before  his  assignment,  to  be 
barred,  must  be  included  in  his  schedule,  else 
the  liability  remains." 

I  think,  moreoTer,  erery  lawyer  in  Canada 
will  agree  with  me  in  the  opinion,  that  the  in. 
solvent  laws  of  Canada  require  to  be  read  over 
a  great  many  times  before  we  can  get  a  proper 
knowledge' of  the  true  meaning  of  them  and 
that  it  is  difficult  to  understand  some  clauses 
at  all.  I  also  venture  to  say  that  my  remarks 
as  to  assignees  will  be  assented  to,  by  the 
legal  profession  throughout  Ontario. 

SCAKBOBO'. 

Toronto,  June  22, 1868. 


Bill  Stampe, 
To  TBI  Editors  or  thi|  Canada  Law  Jovrnal. 
Gentlemem, — ^Is  a  promissory  note,  draft  or 
Bill  of  Exchange  for  an  amount  less  than  $26 
liable  to  duty  under  part  1,  Dominion  Statutes, 
81  Vict  Cap.  IL  Some  of  the  profession  here 
hold  that  it  is.  By  inserting  this  short  letter 
in  your  next  issue  and  giving  your  opinion  on 
the  subject  you  will  oblige 

Yours,  ^, 

A  Student. 
Goderich,  June  8rd,  1898. 


A  FASTIDIOUS  JUDOB. 

We  take  this  f^om  a  newspaper : 

"  At  the  last  sitting  of  the  Toabridge  County 
Court,  the  Judge,  Mr.  J.J.  Lonsdale,  mi^eihe  fol-' 
lowing  observations  : — ^In  eonseqneoee  of  sevtral 
parties  having  bosineaa  in  the  ooort  eoming  io 
their  working  apparel,  he  wished  to  state  that  aO 
persons  who  came  to  that  ooart,  whieh  wma  tht 
Qaeen's  ooart,  shonld  be  properly  dressed,  and 
not  in  their  working  clothes,  and  had  they  aay 
olaim  for  expenses  he  shonld  disallow  them.  He 
eonsidered  the  eonrt  had  dwindled  down  in  this 
respect  as  bad  as  the  old  court  of  oonsdenee. 
Of  oonrse,  if  parties  had  no  better  clothes  to  pat 
on  they  were  to  be  pitied,  bat  generally  speakisg 
persons  when  they  went  oat  on  the  slighest  occa- 
sion pat  on  their  best  clothes.  Very  freqaeatly 
people  came  to  the  County  Coart  jost  as  if  thcj 
had  been  fetched  oat  of  the  street  to  a  poliei 
eoart  It  was  very  disrespeotfal  to  himself,  and 
very  annoying  to  a  well-dressed  person  to  lit 
beside  a  miller  or  a  baker  who  was  in  his  work- 
ing clothes.  He  oertainly  should  be  very  strict 
ia  this  matter  in  future,  and  should  mos^  decide- 
ly  disallow  any  person  expenses  who  came  to  tht 
eoart  dressed  in  a  manner  which  he  eonsidered 
was  disrespectful  both  to  himself  and  the  ooart." 

It  is  difficult  to  believe  that  Mr.Loosdale  was  is 
earnest  when  hedeoreed  that  nobody  should  come 
into  his  presence  unless  clothed  in  his  "  Sandsy 
best"  Abaker  hot  from  the  bake-hoase,  a  miller 
fresh  from  the  mill,  is  not  a  pleasant  neighbour  is  s 
crowded  court ;  still  less  so  ia  a  chimney  sweep ; 
but  courts  of  justice  are  for  all  classes  and  sll 
callings,  and  the  well-dressed  and  futidiooa  mast 
submit  to  an  occasional  dusting  of  their  coats, 
or  offending  of  their  noses,  in  return  for  the  ad- 
vantage they  derive  from  the  existence  of  tri- 
bunals which  secure  to  them  possession  of  the 
good  things  with  which  a  happier  lot  has  blessed 
Uiem.  Certainly  a  judge  travels  out  of  his  pro- 
per province  when  prescribing  how  suitors  and 
witnesses  shall  be  clothed,  and  to  refuse  costs  to 
a  man  because  he  wears  a  dirty  coat  is  a  streUA 
of  power  which  would  invite  grave  censure  were 
it  not  so  utterly  ludicrous.  We  trust  Mr.  Loos- 
dale  will  reconsider  his  hasty  resolution,  and  we 
are  sure  that  no  judge  will  follow  his  example.— 
Law  Timei, 


One  or  two  curious  decisious  have  been  lately 
giren  by  magistrates  in  England  as  to  what  oon- 
stitates  cruelty  to  animals.  Some  months  ago  s 
bench  of  Olocestershire  joatiees  held  that  to  cause 
great  agony  to  a  dog  by  poaring  spirits  of  tar- 
pentine  upon  the  roots  of  its  tail,  did  not  amooat 
to  "cruelly  torturing  "  within  the  statatory  pro- 
vision thereto  relating.  We  do  not  expect  to 
have  statutes  particularly  well  interpreted  by 
county  J.  P.s,  but  we  own  to  being  considerably 
surprised  at  a  conclusion  recently  arrived  at  by 
Mr.  Trafford,  stipendary  magistrate  at  Sal  ford, 
who  determined  thataeveral  men  who  engaged 
in  a  *'  pig  hunt,"  the  Ain  of  whioh  appears  to 
have  consisted  In  peppering  the  carcase  of  an 
unfortunate  pig  with  small  shot  until  its  hide 
was  riddled  Uke  a  cullender,  In  order  to  make  it 
run,  were  not  guilty  of  crueltv  to  the  pig.  Siooe 
neither  of  these  acts  was  held  to  amount  to 
oraelly  torturing,  it  woold  be  curious  to  know 
what  iroQ\d.^jBzektm^t. 
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DIARY    FOR   JULY, 


1.  ¥«d..I>oafiVMvDAT.  Long  Tteation  bogtaw.  iMi 
day  for  Co.  Clexn  fliwOy  to  exjunlne  Ant 
RoUl  and  aoaflliie  Rolls  Loot!  M imicip. 

1  Tb«n.EnoruMAppMl  Sittti^iL 

ft.  8U17.  .414  AMMfq^  oAer  Trmtt^. 

&  M<Mi..(>»iB4rC(mnandS«rvmaieCoiirtTfrmb«^^ 
Ueir  and  Deviaee  •itttnga  oommenoe. 

11.  Sat .  .CooBty  Gout  and  Sairogata  Omit  Tsna  emdi. 

12.  SUN.  .Uft  atmdmr  ^jfUr  MmIw. 

11  Toet.  .Last  day  for  County  Jndget  to  make  retani  of 

appMda  Dom  aaaaaawanta 
».  SUN.  .6M  Smmfiai  afier  Trb^. 
11.  Toet.  .Heir  and  DerlaM  Stttiiigi  end. 
Si  W«d..&  JMvy  JiyW^w 
31  SUN.  .7tt  Anid^  i)/W  IVM^. 


%iiX  00ttrtj6i' 


An» 
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JULT.  1868. 

« 

EVIDSNCE  OF  PARTIES  TO  SUIT. 

A  ooirespondent  uks  a  qaeition  as  to  how 
&r  ajadge  of  a  Dmsion  Court  can  go  in  call- 
ing the  partiea  to  a  suit  as  witnaiaea  in  their 
own  behalf^  and  whether  suitors  can  daim  any 
r^t  to  giYe  evidence  on  their  own  behal£  Aa 
the  sabject  is  of  general  interesti  and  there 
Mems  to  be  some  misapprehension  aboui  it| 
it  will  be  aa  well  shortly  to  diaeosa  it 

The  general  r«le  aa  to  the  ezaakiatien  of 
parties  to  a  aati  is  laid  down  by  the  lOlst 
section,  which  provides  that:  **No  party  to 
the  suit  shall  be  summoned  or  examined,  ex- 
cept at  the  instance  of  the  opposite  par^,  or 
of  the  Judge.** 

The  latter  pwt  ^  this  section,  it  will  be 
seen,  extends  the  law  of  eridenoi^  aa  applio^ 
ble  to  the  Superior  Courts  by  giving  the 
*^Qdge8  in  Diviaion  Courts  a  diserotionary 
pover  to  call  parties  to  the  suit;  which  powsf 
is  more  ftiUy  set  ont  in  ths  Ivo  fBttoviog 
seetiooa: 

The  ihsl  pari  of  section  109  is  very  geneial 
ui  its  terms^  and  gives  the  Judge  poww  to 
nquin  either  par^  '*  in  any  cause  or  pro* 
c<^&ig  tobe  examined  under  oath  or  afflrma- 
tno."  This  would  seem  to  refer  both  to 
^QBs  on  eontrsct  or  for  torts ;  whilst  the 
litter  part  of  the  section  refers  to  debts  or 
ewtracts  when  the  daim  is  under  eig^t  dol- 
^  ind  section  108  to  dd>ts  imd  demands 
^  eiceeifing  twenty  dollars. 

We  do  not  see  how  these  sections  can  bain- 

^^prcted  togtveattiitof  theright  to  give  en- 


denee  on  his  own  bdiolf,  at  hia  own  instance, 
even  when  he  has  laid  the  foundatioD  for  such 
evidence  under  the  provisiona  of  the  latter 
part  of  section  102  ;  for,  in  either  caaev  it  is 
discretionary  with  the  Court  to  examine  the 
plaintiir  or  defendant,  as  the  case  may  be.  The 
very  particularity  of  the  the  latter  part  of  the 
section  would  seem  to  imply  that  the  more 
general  provisions  of  the  former  part  are  to 
be  sparingly  applied. 

It  may,  in  addition  to  this,  be  remarked 
that  the  policy  of  the  law  is  (in  this  country) 
to  exclude  the  testimony  of  parties  to  a  suit ; 
and  the  exoeptional  legialation  in  &vor  of  Di- 
vision Courts  which  we  find  in  these  sections 
should  not — so  long  aa  the  law  remains  aa  at 
present— be  too  liberally  taken  advantage  of, 
even  by  the  Judgea,  in  whom  (aa  we  have 
saidX  the  sole  discretion  lies. 


OUR  LAWS  AND  LAWTERa 

We  give  below  some  extracts  fW>m  an  inter- 
esting leoture  on  the  above  tfubjeet,  ktely 
delivered  by  Mr.  J.  C.  Hamilton,  barrister-at- 
law.  Though  intended  fbr  the  edification  of  a 
mixed  audience^  the  essay  contained  many 
things  which  win,  we  think,  be  interesting  to 
some  of  our  readers.  With  this  in  vi^w,  we 
give  such  extracts  as  our  space  permits, 
thinking  that  anything  light  in  the  way  of 
legal  Uterature  is  in  keeping  with  the  season 
and  the  weather.  The  lecturer  thus  pleaaantly 
sketches  the  Court  of  Chancery ;  and  his  re> 
marka  are  somewhat  aignificant  that  the  writer 
practicea  principally  in  the  west  wing  of 
OsgoodeHall: 

**It  is  a  heavy  end  eneroaoUag  eonrt— a  ooart 
to  be  avoided  by  all idafid  men;  a  eout  of  eqoity 
and  good  eonsoleBoe»  where  natural  feefinge  are 
■acrifioed  to  Jnstloe,  sad '  attachment! '  areformed 
and  used  only  as  a  neana  of  tortare.  It  is  a  court 
of  numeroua  officers,  many  of  whom  tax  oostSy 
some  of  whom  tax  our  patience.  OiUn  attacked, 
it  has  etill  earvived,  and  even  grown  in  bulk 
and  power,  and  la  now  an  ' indefeaeible  title' 
oonrt  Its  decrees  are  not,  like  Judgments  at  law, 
unilateral  or  confined  in  scope  and  object^  but 
m^^-and  in  practice  often  do— ibarleealy  exam- 
ine all  daims  to  the  subject  In  dispute,  andfindly 
setHothsBi. 

It  proteete  lafantsi  guards  the  Imbecile  and  1»- 
nalie  firom  nqpaelty,  eomee  between  huabaad  and 
wife,  and  has  even  tender  regard  to  the  lalrer  and 
frailer  portion  of  the  raesi 

Its  jodges  are  our  modem  knlght-errants. 
They  lay  bare  aaany  a  hidden  fraud.  AirycasUsa 
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are  tumbled  down  by  their  injiinctioiia.  They 
unravel  many  a  tangled  skein,  or  cat  the  Oordiaa 
knot  of  complicated  acoounta  and  encombered 
estates,  and  have  many  an  kugean  stable  to 
cleanse.  Common  law  jndgments  are  often,  in 
effect,  made  Toid,  or  their  operation  stayed,  by 
Sqnity  decrees.  Some  of  the  general  orders  ma- 
terially intrench  upon  Acts  of  Parliament 

With  this  insight  into  the  scope  of  many  suits 
in  Chancery,  you  may  see  good  reason  for  their 
longeTity.  The  solicitor,  unlike  the  attorney, 
has  this  happiness — ^the  little  bill  which  he  files 
to^ay  may  become  his  life-long  friend,  though  it, 
like  Pallas,  spring  but  from  his  labouring  brain, 
yet,  behold  the  germ  of  a  long  and  virtuous  ezis- 
tenoe.  It  will  seek  discovery  with  patient  dili- 
gence, only  equalled  by  Newton.  Then  with  its 
chai^gee,  which,  if  not  at  first  full  enough,  are 
idded  by  others  in  red  ink  and  in  blue,  and,  sup- 
ported by  final  replication,  it  will  scold  and  scrowl 
like  an  epistle  of  Diogenes,  with  postscript  by 
Zantippe,  and,  finally,  after  seeking  all  manner 
of  aid,  it  will  end  by  craving  such  further  and 
other  relief  as  may,  b^  the  genius  and  ability  of 
judges  and  other  officers,  be  discovered  and 
griven— not  forgetting  costs. 

Such,  then,  is  the  little  mental  oflspring  in  its 
rimple  dress  of  black  and  white,  trimmed  with 
blue  and  fastened  with  red,  which  the  practitioner 
with  fond  hopes  may  to-day  entrust  to  the  Regis- 
trar. Nurse  it  with  care  past  defendants'  attacks, 
nor  let  it  be  sacrificed  to  rude  Masters'  reports. 
Though  at  the  first  hearing  the  Chancellor  may 
say  cruel  things,  yet,  if  on  'further  considera- 
tion' he  speak  kindly  of  your  offiipring,  there* 
after  all  wiU  be  happiness — dismissal  will  be  im- 
posrible.  The  only  cheques  to  be  received  will 
be  from  the  Registrar  for  costs ;  and  thus  the 
child  of  many  cares  and  tender  niutnre  may  be- 
come the  support  and  companion  Is  declining 
years,  and  may,  peradventure,  provide  an  heir- 
loom after  your  owi>  last  cause  is  heard." 

We  have  often  thought  it  a  great  pity  that 
history  should  lose  any  fkcts  or  incidents 
which  are  iDterestfng,  as  wtU  in  themselves  as 
in  relation  to  the  early  settlers  in  thia  country^ 
or  the  knowledge  of  which  would  tend  to  throw 
any  light  upon  scenes  now  rapidly  fading  fit>m 
the  memory  of  even  **  the  oldest  inhabitanti'* 
and  especially  so  when  we  remember  that, 
with  few  exceptions,  the  men  who  were  of 
note  in  the  early  history  of*the  colony  were 
members  of  our  profession.  We  are  glad, 
therefore,  to  see  the  following  notice  of  two  of 
the  gentlemen  already  referred  to : — 

Atiomey-  General  John  WMU.—ThU  gentleman's 
law  office  was  in  a  log  house  at  the  comer  of  Car- 
oline and  Queen  streets.    He  resided  afterwards 


in  the  house  since  occupied  by  the  late  Ssmiiel 
Ridout  A  dispute  which  arose  between  him 
and  another  l<^gal  gentleman  brought  them  to 
the  so-called  field  of  honor.  Fist<^  were  used. 
and  Mr.  Attorney's  life  was  the  forfeit  This  wis 
in  January,  1800.  Mr.  White  was  appcnnted 
Attorney-General,  of  course,  by  the  Impenal 
Oovernment.  He  had  a  lodge,  built  of  logs  sad 
branches,  covered  with  vines,  in  the  woods  to 
the  north  of  his  residence,  where  he  used  to  retire 
for  study  and  meditation  in  summer.  Here,  by 
his  direction,  he  was  buried.  His  grave  ws8,till 
lately,  visible,  though  not  marked  with  a  tomb- 
stone, in  the  Commons  between  Seaton  and  Pir- 
liament  stieets ;  but  an  old  resident^  Mr.  John 
Ross,  to  whom  I  am  indebted  for  some  of  these 
facts,  now  living  on  Adelaide  street^  informs  me 
that  he  was  unable  to  find  it  when  pasnog  the 
locality  some  few  years  since. 

BoHeUor-Oeneral  Orojf. — Several  matters  of 
public  interest  are  connected  with  this  gentlemsn's 
history  which,  for  lack  of  records  and  the  fiulore 
of  memory  in  the  few  survivors,  are  £sst  faUiag 
into  oblivion.  I  have  learned  the  following^er 
some  inquiry :  He  lived  where  Dr.  Beaumont 
now  re^des,  on  Welling^n-street,  near  York- 
street  Mr.  Gray  came  from  Cornwall,  U.  C. 
where  his  father  and  mother,  as  appears  from 
passsges  in  his  will,  were  buried,  and  he  there 
stated  his  desire  to  be  buried  beside  them. 
Another  fate  awaited  him.  A  man  called  Goseni 
had  killed  an  Indian,  whose  brother,  failing  to 
find  Cosens,  killed  another  white  man.  Jobs 
Sharpe,  a  tailor,  in  true  savage  revenge.  The 
Indian  being  apprehended,  a  court  waa  directed 
to  be  held  at  Presque  Isle,  near  Brighton,  for  bis 
trial  Judge  Cochrane,  SoL-Gen.  Gray,  Mr.  An- 
gus McDonell,  Sheriff  of  York,  Vr.  Flske,  the 
high  baili£^  the  prisoners  and  others,  embarked 
at  this  city,  then  the  town  of  York,  in  the  schooner 
'  Speedy,'  captidn  Pazton,  for  the  place  of  trial 

The  captain  remonstrated  with  Governor  Him- 
ter,  as  the  weather  was  threatening  and  the 
'Speedy'  was  unseaworthy,  but  was  over-mled. 
A  gale  came  on  off  Presque  Isle,  all  went  down 
and  were  lost  Nor  were  the  bodies  of  any  on 
board  ever  afterwards  found.  The  SoUcitor-Gen- 
eral  had  premonitiona  of  his  end,  and  stated  his 
fears  before  embarking.  Mr.  Gray  was  a  very  ex- 
tensive landholder  in  the  Provinee.  He  had  also 
valuable  interests  in  a  species  of  chattel  property, 
for  some  time,  fortunately,  unknown  among  ua. 
By  the  will  already  referred  to,  dated  August  27, 
1808,  and  made  shortly  before  his  death,  he 
'  manumits  and  discharges  from  the  state  <tf  sis 
very  in  which  she  now  is,  his  faithful  black  wo- 
man servant  IX>rlnda  and  gave  her  and  her  diU- 
dren  their  freedom ;  and,  that  they  might  not  want 
directed  that  £1,S00  should  be  invested  and  the  in 
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terest  applied  to  their  maintenance.  To  his  black 
serrants  Simon  and  John  Baker  he  gave,  beside 
their  freedom,  iOO  acres  of  land  each  and  pecnni- 
tryfegaciea.  Descendants  of  the  fidthfal  Dorinda 
are  still  tiring  In  or  near  Cornwall,  at  yery  ad- 
ranced  ages,  as  well  as  the  abore-mentioned 
John,  now  said  to  be  orer  ninety  years  old.  It 
wiil  be  remembered  that,  though  the  slare  trade 
was  prohibitad  by  the  Proyincial  Aet  88  Geo.  8, 
cap.  7,  yet  the  state  of  InTolontary  servitade  in 
Upper  Csnada  was  not  abolished  till  afterwards. 

It  is  remarkable  that  the  Goremroent  had  two 
Mhoooers  boilt  at  Kingston  in  Gen.  Hunter's 
time,  called,  nsoally,  'the  King's  TSSseW  The 
other  aaiied  with  a  nomber  of  soldiers  on  board* 
•ad  had  the  same  fate  as  the  '  Speedy,'  neither 
lUp  nor  passengers  being  afterwards  seen." 

8BLBCTION8. 


SUNDAY  LAWS.* 

Among  theologmnB,  in  their  erer  r«cirriDg 
discQssions  upon  the  so  called  Sunday  ques- 
tions, two  lending  points  of  controTersy  haTO 
irisen, — the  one  as  to  the  origin  of  the  appoint- 
ment of  the  first  day  of  the  week  for  peculiar 
obserraoce ;  the  other,  M  to  what  the  nature 
of  sorh  obserYanoe  should  be;  In  regard  to 
the  first,  the  Uw  has  taken  no  heed :  it  found 
the  first  day  of  the  week  already  selected  for 
obserrance,  which  obaeryance  was  enforced  by 
legislation ;  but,  as  to  the  second,  we  find  an 
alnuMt  infinite  yariety  of  proTiaiona,  ahaped,  it 
wonld  seem,  to  meet  the  popular  feeling  and 
aode  of  life  of  the  people  by  whom  they  were 
Bade,  and  changed  from  time  to  time  according 
tt  that  feeling  and  mode  of  life  changed.  In- 
deed, a  study  of  the  Sunday  laws  of  Uie  differ- 
eat  portions  of  the  United  SUtea,  it  is  thought, 
voald  famish,  in  a  measure,  some  indication 
of  the  peculiar  characterlatica  of  ite  people. 
Xhos  we  are  not  surprised  that  the  strong  re- 
lisiotu  feeling  of  Massachuietto  compelled,  by 
itseiriy  lenaUtkm  (1791),  the  attendance  at 
some  charc£  of  erery  able  bodied  person,  under 
the  penalty  of  a  fine ;  while  ite  regard  for  firee- 
dom  of  religioua  thought  is  ahown  b j  the 

*Thisartlel6  wOl  ImkmmI  with  iBteiwttetlewor  aneeaS 

^b^aadcd  pnoeedtag  of  a  Toranlo  poUeiuaa,  wka  ea- 

<*n<l  the  room  of  » itimneer  in  tiM  citj,  on  a  Siuidaj.with- 

t^taayvamiii^aiMi  took  him  into  cnttody  aad  oonflned 

ka  in  Bi«ht  in  a  filthy  eell,  becMiae  he  heaid  him  pkyinc 

»«e  rimpi*  ain  OB  A  YioUn  at  the  baek  window  of  hli 

^'■dfiaisB  OB  Bandaj.    The  anooBaeions  victim  was  heaTiiy 

t&9d  iDd  adaoBiAed  lij  the  FoUea  Xagirtnita  thaaext 

<^r    The  eztnfndinarj  ooBdaet  of  thii  ardent  protector 

^  tiM  ]NibUe  monli  wm  taOj  diKiuaod  bj  the  pabUo 

;^  end  pTobel^  will  not  oeeor  again  for  lome  time. 

Itvu  Biggested  «t  the  time  that  the  mniloal taleat of 

Wuto  polieemea  most  be  of  a  high  order  when  an  other- 

v^saadncated  '  BobbjT  coold  at  once  dieoem  the  exact 

^'*  «tM!T«  acred  music  ende  and  ■ecalar  music  begina.  -  • 

^^  L  J.J 


proyiso,  that  such  attendance  waft  not  required 
where  there  was  no  place  of  worship  at  which 
such  person  could  consdentiously  attend. 

A  similar  compulsory  attendance  was  re- 
quired br  an  earlier  stotute  of  Connecticut 
(1751),  which  conteins  the  following  stringent 
prorision :  '*  No  persons  shall  convene  or  meet 
together  in  company  in  the  streets,  nor  go  firom 
his  or  her  place  of  abode,  on  the  Lonrs  day, 
unless  to  attend  upon  the  public  worship  of 
Gh>d  or  some  worlt  of  necessity  or  charity.'^ 
This  is  followed  by  the  prorision,  that  "  no> 
person  couTicted  of  any  offence  under  this  act 
shall  be  allowed  any  appeal"  So  in  Georgia 
and  Soutih  Carolina,  an  early  sUtute  compelled 
attendance  at  churcL  The  effect  of  slsTery 
shows  itself  in  the  Sunday  laws  of  some  of  the 
States.  Thus,  in  Virginia,  any  free  pereon 
found  laboring  at  any  trade  or  callinff  on  Sun- 
dar  was  liable  to  a  fine ;  while  in  Texas  the* 
only  prorision  which  forbids  laboring  on  Sun- 
day is  one  which  fines  any  person  who  shalt: 
compel  hie  or  her  elatee^  ehildren,  or  appren- 
tioee  to  labor,  except  in  the  sugar-making: 
season  and  to  sare  a  crop,  on  that  day. 

In  Florida,  it  is  prorided  that  **  no  person^ 
shall  employ  his  apprentice,  serrant,  or  slare- 
in  labor,  and  that  no  merchant  shall  keep  open 
his  shop,*'  on  Sunday;  and  this  seems  to  be- 
the  only  restriction  upon  labor  in  this  Stete  on. 
that  day.  The  same  sUtute  existe  in  Alabama, 
with  a  prorision  that  contracte  made  on  Sun>^ 
day  are  roid. 

in  Ohio  and  Illinois,  the  Sunday  laws,  whidi 
are  as  stringent  as  in  most  SUtes,  hare  been^ 
made  to  yield  to  the  throng  of  emigration 
which  sweeps  orer  them,  by  a  prorision  that 
nothing  shall  prerent  emigranto  moring  for- 
ward on  Sunday,  and  that  ferrymen,  tolTgate- 
keepers,  and  the  like^  shall  be  allowed  to  labor 
on  that  day  in  their  behalf 

A  tolerance  toward  those  who  believe  that 
the  serenth  day  of  the  week,  instead  of  the- 
first,  should  be  set  aside  for  obserrance,  is 
shown  in  some  of  the  Stetes  by  making  such, 
persons  exempt  from  the  prorisions  of  the  Sun- 
day law.  This  is  so  in  Maine,  New  Hampshire, 
Vermont,  Massachusetts,  Rhode  Island,  Con- 
necticuti  New  York,  New  Jersey,  Ohio,. 
Indiana,  niinols,  Arkansas,  Michigan,  Ken- 
tucky^ and  Wisconsin.  In  all  the  abore  men- 
tioned Stetes  the  excention  is  general,  sare  inj 
Rhode  Island,  New  York,  and  New  Jersey. 
In  Rhode  Ishmd,  after  jNroriding  that  '*  alP 
professors  of  Sabbatarian  ndth  or  of  the  Jewish 
religion  *'  shall  be  permitted  to  work  on  Sun- 
day, the  stetute  denies  them  the  liberty  oT 
opening  shops  for  the  purpose  of  tnde,  or  of 
lading  or  unlading  ressels,  or  of  woricing  at 
the  smith's  business  or  at  anr  other  mechan- 
ical trade,  in  any  compact  riflage,  except  lho> 
compact  rillages  of  Westerly  and  Hopkmton. 
In  New  York  and  New  Jersey  there  seems  to 
be  a  qualified  exemption  for  Jews  and  othirr 
Sabbatarians,  by  a  prorision  which  excuse* 
them  ft^m  junr  ana  other  public  duties  on 
Saturday,  and  nrom  answering  process  on  that 
day. 
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Either  from  inadTertanoe  er  a  waiit  of  th^ 
liberality  shown  in  the  other  StateSi  the  Sun* 
day  laws  of  Pennsylyania,  New  Hampshirey 
Delaware,  Maryland,  North  CM*olini^  South 
Carolina,  Georgia,  Tennemee,  Mississippi,  AU 
abama,  Florida,  and  California  are  silent  in. 
regard  to  this  by  no  means  ioconsideraUe  class ; 
and  it  has  been  held  in  the  first  mentioned 
State  that  the  provisions  of  the  Sunday  lawi 
apply  to  Jews  as  well  aa.  others.  Q0mm»9^ 
weaia  Y.  Wo^f,  8  S.  &  R.  48 ;  SoUsiif  4&,  t. 
Commonteealth,  53  PenaSt  125 ;  Oitf(Caimcil 
T.  Benjamin^  5  Strobh.  508 ;  but  ui^tuSzforU 
Kewman,  0  Cal.  602. 

Thus  far  reference  has  been  had  chiefly  to 
the  provisions  of  the  statutes  of  the  different 
States  in  regard  to  the  observance  of  Sunday, 
which  serve  to  illustrate  the  spirit  or  charac- 
teristics of  the  State  where  they  are  fbu^d, — 
an  investigation  perhaps  more  curious  than 
Taluable.  The  moKt  important  differences,  in 
•  a  legal  point  of  view,  are  thos^  which  are  ibuind 
in  comparing  the  clauses  in  the  statutes  of  tha 
•different  States  which  restrict  businessi  la)K>r, 
'and  pleasure  on  the  first  day  of  the  week. 

In  Swann  v.  BrootM^  I  W.  BL  526,  Lord 
Mansfield  gives  the  history  of  the  oommcn  law 
doctrine,  **Dies  Dominicus  son  est  juridicus," 
•and  declares  that  no  iudicial  act  could  be  dofie 
on  Sunday.  Other  than  this,  the  common  law 
makes  no  distinction  between  it  and  any  other 
day.  The  case  of  Miller  v.  Engluh^  4  Strobh* 
486,  contains  an  exhaustive  discussion  upon 
the  limitation  placed  on  judicial  acta*  upon 
Sunday. 

Laws  upon  the  observance  of  Sunday  came 
naturally  from  the  Church  at  an  early  day ; 
but  it  was  not  until  after  six  hundred  yeaira 
that  la^jor  and  secular  business  were  prohibited 
by  it,  and  then  only  so  far  aa  they  are  an  im* 
ipediment  to  religious  duties,  ai>d  because  of 
their  being  so. 

The  earliest  important  civil  legislation  (5  k  6. 
Ed.  v.  c.  8)  looks  only  to  the  reUgious  celebrac 
tion  of  the  day,  ^*  that  it  be  kept  holy,*'  and 
in  no  manner  forbids  labor.  The  statute  1 
Eliz.  c.  2,  and  3  Jac.  I.  c.  4,  §  27,  in  the  same 
spirit,  punishes  by  fine  **  all  persona  having 
no  lawful  or  reasonable  excuse  for  absence 
'from  church,**  but  puts  no  further  lestrictioA 
*on  the  observance  of  Sundayr 

We  are  obliged  to  wait  until  the  stoti&te  of 
29  Car.  IL  c  7,  §  1,  before  we  find  any  rea- 
trictioo,  in  terms,  upon  labor  on  the  first  di|y 
•of  the  week.  Up  to  this  timoi  the  lawa  bad 
been  but  a  re-enactment  of  the  first  clause  of 
'the  Mosaic  law  known  as  the  Fourth  Com- 
mandment, **  Remember  the  sabbath  day  to 
keep  it  hoW."  This  statute  seems  to  be-  tha 
interpretation  in  that  age  of  the  remainder  of 
that  Commandment;  via.,  '*Six  days  shalt 
thou  labor«  and  do  all  thy  work,*'  Ac.  From 
this  sututo  (29  Car.  II.  c  7,  g  1)  spring,  with 
many  modifications,  the  Sunday  laws,  aa  they 
^are  now  found  in  this  country. 

In  some  of  the  States,  as  we  have  seen,  the 
-statute  of  Elisabeth  compelling  attendaaoe  at 
•church  has  been  followed  (though  all  such 


lawa  aro  now,  it  is  believed,  repealed);  bat, 
for  the  most  part,  sufSdwt,  and  many  of 
these  foUow  closely  upon  the  English  statute 
of  Charles  11.  in  thehr  terms.  By  tiiis  statate, 
no  tradesman,  arttfioer,  wovteian,  laborer,  or 
other  person  or  persona  whatever,  tihdU  d9  vr 

qf  their  ordinarv  calUng^  en  Sundap ;  and  it 
prohibits  the  we  or  hawking  of  goods  aod 
wares. 

This  statute  is  followed,  in  terms,  in  Oeor- 
^  and  South  Carolina,  and  nearly  so  in  Ten- 
nessee:  BO  that,  in  these  States,  the  rale  laid 
down  by  Lord  Teaterden,  in  Sandiman  v. 
Breach^  7  B  &  C.  96,  would  apply:  that  under 
the  words  '^person  or  persons  no  other  dass  is 
included  than  those  described  by  the  words 
which  precede  them.  This  would  seem  to  be 
the  case  in  North  Carolina,  whero  the  tenas 
of  the  statute  aro  *^no  tiadeamaa  or  othtf 
person.** 

The  clause  in  the  statute  of  Cfaaries  IT. 
which  forbids  *'  any  labor,  business,  or  wmk 
of  ordinary  calling"  on  Sunday,  is  to  be  found 
in  many  of  the  statutes  in  this  country,  and 
has  received  an  interpretation  in  the  differeot 
courts  of  many  of  the  States.  In  the  case  of 
Allen  T.  Gardiner^  7  R.  L  22,  it  was  bdd 
that  the  execution  of  a  release  by  a  creditor 
to  an  assignee  on  Sunday  is  not  a  work  of 
ordinary  auling. 

In  a  recent  case  in  Massachnsetta,  not  yet 
reported  (Bkeofrd  v.  JDayy,  the  Court  refused 
to  disturb  the  finding  of  the  Court  below,— 
that  a  real  estate  broktf  in  Rhode  Island,  who 
delivered  on  Sunday  a  oo|itract  of  his  principil 
and  received  from  the  defendant  a  duplicate 
contract  and  check  signed  bT  him,  was  acting 
in  his  (Mrdinary  calling,  and  was  within  the 
Sunday  law  of  that  Statei  In  Gemrgia,  the 
execution  and  delivery  of  a  note  is  held  not  to 
be  within  a  peraon*s  ovdinary  calling.  JSandm 
V.  Johneen^  29  Ga.  626.  And  in  North  Caro- 
lina, whero  the  sale  of  a  horse  was  made 
privately  on  Simday  by  a  horse  dealer  to  a 
person  who  was  awara  of  the  Yeodor^s  ordi> 
nary  bosiness,  it  waa  held  that  an  action  on 
the  wartanty  would  lie:  MeMn  ▼.  Baeleff^  7 
Jones  Law,  856.  The  leading  English  cases 
bearii^  on  the  question  as  to  what  constitutes 
ordinary  calling,  aro  Drury  t.  Dtfoniainet  1 
Tannt  181 ;  Sear/e  ▼.  Metvan,  4  M.  A  W. 
270;  WoU&n  y.  ^oetn,  16  Q.  B.  46;  JVnaeZ2 
v;  Eidl0r,  6  B.  &  C.  406;  Iferien  t.  PmmS, 
4  M.  4  Q.42;  Smith  t.  ^6iparroi0,4  Bing.  64; 
Bloehtome  ▼.  WUUame,  8  B.  4  0.  888 ;  .fies 
▼.  Whitnaeh.nB.  k  C.  596;  B^fUe  t.  Z«n» 
1  Cromp.  k  J  180t. 

In  most  of  the  Statea,— vif,  Ifaune,  Massa^ 
chusetts,  Vermont,  Connecticut,  New  Jereeff  , 
Pennsylvania,  Delaware,  Maiyland,  Viri^nia, 
Kentucky,  Mississippi,  Arkansas,  Michigan, 
and  Wisconsin, — ^it  is  evident,  finom  the  tcnns 
of  the  Statute,  that  it  was  the  intention  of  the 
legislature  to  compel  i^  general  suspension  of 
business  and  labor  on  Sunday. 

Thus  the  execution  of  any  contract  on  Sun- 
day rondera  it  void,  as  in  the  ease  of  a  promis- 
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gorj  note  mude  and  delivered  on  that  day. 
miUm  V.  JStoughUm,  86  Me.  148 ;  Toifite  ▼. 
Larrabee,  26  Me.  891 ;  Stats  y.  Suhur,  83 
He.  589 ;  yoion  t.  JHmmore,  84  M&  891 ; 
StaUBanir.  Thompson,  42  N.H.869;  Allen 
r.  Deming^  14  N.H.  183 ;  Lyon  v.  Strong^  6 
Vt.  219 ;  LoiBigoy  T.  Whipple,  18  Vt  8Y9 ; 
icfam*  T.  Gay,  19  Vt  858 ;  Wight  r.  Oeer, 
1  Root,  474 ;  Kepner  ▼.  Kee/er,  6  Watt^  28 1 ; 
EUl  T.  Sheruooi,  8  Wis.  843.  In  Kaufman 
T.  j^amm,  80  Mo.  887,  a  no(e  givefi  6n  Sunday 
for  an  antecedent  debt  was  held  valid.  A 
bond  given  on  Sunday  has  been  held  void. 
PatUe  V.  Oreely,  18  Met.  284 ;  F&»  v.  MtMch, 
%  Watts  k  Serg.  444 :  see  also  C^flMnonwealih 
V.  Kmdig,  2  Penn.  St  448. 

So  "swopping  horses'*  on  Sunday  is  illegal 
ind  void,  as  is  any  warranty  given  at  the  time. 
Lyenr,  Strang,  6  Vt  219  *  Bche$onr.  ^mich^ 
13  Met  24 ;  Murphy  v.  Simpson,  14  B.  Mon. 
419 ;  but  see  Adana  v.  Gay,  19  Vt  868.  A 
uk  made  on  Sunday  ef  a  horse  is  void. 
OBonneU  v.  Sweeney,  6  Ala.  467 ;  Adame  v. 
Hamill,  2  Douglass,  78 ;  Bvlet  r.  Sttatten, 
5  Gush.  689 ;  Ifarthfup  v.  Foot,  14  Wend. 
S48;  but  MiUer  v.  Soe9$ler,  4  E.  D.  Smith, 
^.  An  action  of  contract  will  not  lie  for  a 
iu>ree  sold  on  Sunday,  although  the  purchaser 
keep  him  afterwards.  Trover  is  the  form  of 
ictioQ.    Ladd  v.  Roget%  11  Allen,  209. 

Bnt  a  subsequent  ratification  of  a  contract 
made  on  Sunday  makes  it  valid.  *Sargeant  v. 
Bvtu,  21  Vt  99 ;  Sumner  v.  Jonee,  24  Vt 
817;  Johnson  r.  Willie^  7  Gray«  ^^ »  ^ee  also 
Smith  V.  Bean^  16  N.H.  877 ;  Vlovgh  v.  Davis, 
9  N.H.  500. 

A  sale  and  delivery  of  property  on  Sunday, 
though  contrary  to  law,  cannot  be  rescindeil  bv 
either  party.    Moore  v.  Kendall,  1  Chand.  88. 

A  guaranty  for  the  fulfilment  of  a  lease  exe- 
cuted on  Sunday  is  void,  although  the  lease 
is  not  executed  until  a  week  day  following. 
Utrriam  v.  Steams,  10  Cush.  267. 

Where  a  letter  is  written  and  delivered  on 
Sonday  promising  pay  for  the  performance  of 
Krrices,  and  there  is  no  proof  of  agreement  to 
perform  the  same,  action  may  lie  thereon  for 
week  dky  services.  Tueherman  v.  Hinehley, 
9  Allen,  462.  It  is  not  sufficient  to  avoid  a 
Sunday  contract,  that  it  was  entered  into  then : 
it  must  be  consummated  on  that  day.  Adams 
T.  Gay.  19  Vt  858 ;  Sumner  v  Jones,  24  Vt 
317.  So  wheTB  A.  on  Sunday  proposed  to  B. 
to  woric  for  him,  and  B.  on  Monday,  with 
others,  took  tiie  subject  into  consideration, 
umI  went  to  work  on  Tuesday,  it  was  held 
thit  B.  could  recover  for  services.  StaehpoU 
V-  Synumds,  8  Foster,  2^9.  As  has  been 
stated,  a  contract  made  in  Alabama  on  Sunday 
U)  by  the  terms  of  the  statute,  void. 

A  namber  of  acts  performed  on  Sunday 
h»Te  been  held  to  be  lawful.  Thus  a  contract 
>^e  and  executed  on  that  day  is  valid  to 
P*S8  title.  Greene  v.  Godfrey,  44  Me.  26. 
Bee  Merritt  v.  Barle,^  Barb.  88.  So  where 
» Bteamboat  companv  on  Sunday  landed  and 
stored  in  a  railroad  company's  warehouse 
pwda  which  were  afterwards  consumed  by 


fire,  they  havmg  been  sued  and  obliged  to  pay 
for  the  goods,  it  was  held  that  they  were  not 
prevented  by  the  Sunday  laws  of  Virginia 
from  recovering  hi  a  suit  against  the  railroad 
Company.  Powhatan  Steamboat  Co,  ▼.  Ap^ 
poitmox  R.  R.  Co.,  24  How.  247.  See  Slade 
V.  Arnold^  14  B.  Mon.  287. 

In  Massachusetts,  a  will  executed  on  Sunday 
m  valid.  Bennett  v.  Brooks,  9  Allen,  118. 
So  In  New  Hampshire.  Perkins  v.  George,  I 
Am.  Law  Rev.  755. 

A  question  has  often  arisen,  whether  a  con- 
tract was  made  in  point  of  time,  so  as  to  bring 
it  within  the  Sunday  laws.  Thus  it  has  been 
held  that  where  a  proposition  was  made  on 
Saturday  and  completed  by  a  delivery  on 
Sunday,  the  contract  was  made  on  Sunday. 
Smith  V.  Foster;  41  N.H.  215.  So  where  an 
agreement  for  use  and  occupation  of  land  was 
made  on  Sunday,  it  was  held  void ;  but,  if 
entered  on  and  occupied,  an  action  will  lie  for 
use  and  occupation.  Stehbins  v.  Peek,  8  Gray, 
658.  A  note  executed  on  Sunday  but  deli- 
vered on  some  other  day,  has  been  held  valid. 
Jj^ejoy  V.  Whipple^  18  Vt  879;  Goes  v. 
FA«n^,24Vtld7;  s.c.27Vt272;  Hilton 
V.  HoughUm,  85  Me.  148 ;  Banh  of  Cumher- 
land  V.  Mayberry,  48  Me.  198.  See  Bay  v. 
Catlett,  12  B.  Mon.  682;  Clough  v.  Davis,  9 
N.  H.  600;  Sherman  v.  Roberts,  1  Grant's 
Cases,  261.    • 

In  Massachusetts,  if  the  charges  on  a  party's 
day  book,  on  which  he  relies  as  evidence  of 
his  claim,  are  dated  on  the  Lord's  day,  he 
must  show  that  the  sale  was  not  in  fact  made 
on  that  day,  or  he  cannot  recover.  Bustin  v. 
Rogers,  11  Cash.  846.  But  the  Court  will 
draw  DO  inference  fhom  the  date  of  the  contract, 
on  a  motion  in  arrest  of  Judgment  Hill  v. 
Dunham,  7  Gray,  643. 

The  case  oV Adams  v.  Gay,  19  Vt  858,  is 
v^  instructive  in  showing  the  effect  of  Sunday 
laws  generally  upon  contracts* 

The  legislation  of  New  York  differs  from  that 
of  anr  other  State.  It  provides  that  there 
shall  bo  no  servile  labor  or  work  on  that  day, 
but  allows  the  sale  of  meats,  milk,  and  fish  be- 
fbre  nine  o'clock  in  the  morning.  Under  this 
statute,  it  has  been  decided  that  any  business 
but  judicial  may  be  done  on  Sunday.  Boynton 
V  Page,  18  Wend.  426 ;  Miller  v.  Roessler, 
4  B.  D.  Smith,  234;  Sayles  v.  Smith,  12 
Wend.  67 ;  Greetibury  v.  fFilkins,  9  Abbott's 
Practice  R.  206  ;  Batford  v.  Every,  44  Barb. 
618. 

In  the  case  of  Smith  v.  Wileox,  25  Barb. 
841,  s.  c  24  N.Y.  853,  the  distinction  between 
business  and  servile  labor  is  pointed  out. 
There  it  was  held,  that  no  action  would  lie  for 
advertising  in  a  Sunday  paper ;  but  an  agree- 
ment made  on  Sunday  to  publish  an  advertise- 
ment on  a  week  day  is  valid.  Work  by  an 
attorney's  clerk  on  Sunday  has  been  held  to 
be  servile  labor,  for  which  no  compensation 
could  be  had  as  extra  services.  Watts  v.  Van 
Ness,  1  Hill  76 ;  but  a  contract  to  transport 
property  is  not  void  because  the  transportation 
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commenoes  an  that  day.    Merritt  r.  EarU, 
81  Barb.  88. 

In  Ohio  and  Indiana,  by  the  tenns  of  the 
statute,  '*  common  labor"  is  forbidden  on  Sun- 
day. This  phrase  has  receiyed  a  different 
construction  in  the  two  States.  Thus  in  Ohio 
a  contract  made  on  Sunday  is  held  Tidid. 
Bloom  y.  Biehardt,  2  Ohio  St  887 ;  Me  Gatrich 
T.  TFoMn,  4  Ohio  St.  666 ;  Brawn  y.  Timmanpf 
20  Ohio.  81 ;  SwUher  y.  WiUiama,  Wright, 
764.  But  a  merchant  may  not  sell  wares  on 
that  day.  Cincinnati  y.  Biee^  16  Ohio,  226. 
In  Bloom  y.  Biehardi^  the  Court  remarked : 
**  The  statute  prohibiting  common  labor  on  the 
Sabbath  could  not  stand  for  a  moment  as  the 
law  of  this  State,  if  its  sole  foundation  was 
the  Christian  duty  of  keeping  the  day  holy, 
and  its  sole  motive  was  to  enforce  the  obsery- 
ance  of  that  day.  It  is  to  be  regarded  as  a 
mere  municipal  regulation,  whose  validity  is 
neither  strengthened  nor  weakened  by  the 
fact  that  the  day  of  rest  it  enjoins  is  the 
Sabbath  day. 

In  Indiana,  on  the  other  hand,  a  contract 
made  on  Sunday  is  void,  as  a  note  or  bond. 
Beynolds  y.  Stetenaon^  4  Ind.  619 :  Link  y. 
ClemmenBy  7  Black.  479 ;  Botley  y.  McAll%9ter^ 
18  Ind.  666.  Subsequent  ratification,  how- 
ever, makes  it  good.  Bani$  y.  Wwit^  18  Ind. 
208.  In  the  same  State  it  has  been  solemnly 
held  that  *' gambling  is  not  an  aqt  of  common 
labor  or  usual  avocation  '*  State  v.  Conger y  14 
Ind.  896 ;  the  accuracy  of  which,  some  who 
have  travelled  upon  the  rivers  of  the  West 
might  doubt. 

The  statute  of  Tennessee  much  resembles 
those  of  Ohio  and  Indiana.  By  its  terms, 
"the  practice**  of  the  common  avocations  of 
life  on  Sunday  is  forbidden. 

The  statutes  of  Illinois  and  New  Hampshire 
seem  to  be,  upon  their  face,  most  liberal.  By 
the  terms  of  the  first,  no  use  of  the  Sabbath 
is  forbidden,  except  that  which  'disturbs  the 
peace  and  good  order  of  society ;"  and  in  New 
Hampshire  such  ordinary  business  or  labor  is 
forbidden  only  as  is  carried  on  "  to  the  disturb- 
ance of  others.'*  The  interpretation  in  the 
last  State,  by  the  Court,  of  what  constitutes 
a  legal  "  disturbance  of  other,**  narrows  to  a 
great  exten*.  this  seeming  liberality.  In  FofTMy 
v.  French,  19  N.H.  288.  a  contract  for  the  sale 
of  a  horse  was  made  on  Sunday,  and  a  note 
given.  This  was  done  at  the  house  of  the 
plaintiff,  whose  wife  was  present  in  the  room 
reading  a  paper.  The  Court  held  that  the 
note  was  void,  the  giving  of  it  being,  under  the 
circumstances,  a  disturbance  of  others  under 
the  Statute ;  and  that  an  act  is  none  the  less 
within  the  statute  although  other  persons  pre- 
sent may  not  object  to  its  performance.  Allen 
T.Beming,  14 N.H.  188 ;  Clottgh v. Shepherd^ 
11  Foster,  490  ;  Smith  y.  Foster,  41  N.  H. 
216.  But  such  a  contract  may  be  subse- 
quently ratified.  Smith  v.  Bean^  15  N.  H. 
577 ;  dough  y.  Daeit,  9  N.  H.  600.  As  to 
what  constitutes  a  Sunday  contract,  see  Smith 
y.  Foeter,  41  N.H.  216. 


In  Pennsylvania,  wordly  "employment  or 
business*'  is  forbidden  on  Sunday.  Under 
this  act,  contracts  have  been  held  to  fall,  as  a 
bond  or  note.  Kepner  v.  Keefor^  6  Watts, 
881;  .Fbiv  y.  JTMjdt,  8  W.  &  S.  444 ;  Eeyd/kk 
y.  Tracy y  8  W.  ft  S.  607 ;  Morgan  v.  Bieharit, 
1  Browne,  171.  In  this  State,  the  question 
has  been  raised,  whether  a  marriage  entered 
into  on  Sunday  was  valid,  and  it  was  so  held; 
but,  upon  the  question  of  the  validity  of  the 
marriage  settlement  made  on  that  &y,  the 
Court  were  divided.  Gangwer^e  Eetate,  U 
Penn.  St  417. 

Where  a  party  has  set  up  a  claim  for  damages, 
the  question  has  arisen  whether  the  fact  that 
he  was,  by  the  Sunday  law  unlawfully  engaged, 
was  a  good  defence.  This  has  be^  held  to 
so  in  Massachusetts.  Boeworth  y.  Svanaejfy 
10  Met  868  ;  Jonse  v.  AndoDor^  10  Allen,  18; 
Stanton  y.  Metropolitan,  B.  B.  Co.  (not  jet 
reported).  But  in  Etehberry  y.  LetielU,  S 
HUton,  40,  it  was  held  no  defence  to  a  suit  for 
damages  arising  firom  a  tort  inflicted  during  a 

Sme,  that  such  game  was  unlawful.  See  also 
ohney  v.  Cooh,  26  Penn.  St  842.  and  Phila^ 
delphia  B.B.  Co.  v.  Tow  Boat  Co.  28  Howard, 
209.  where  damage  was  done  to  a  yessel  sail- 
ing on  Sunday. 

With  the  lam  number  of  fordgners  found 
in  some  of  our  States,  it  is  not  remarkable  that 
the  Courts  have  been  called  upon  to  settle 
whether  the  legislature  can,  by  such  enact- 
ments as  Sunday  laws,  restrict  them  in  the 
use  of  their  property,  limiting  its  value,  and 
calling  upon  them  for  an  observance  of  Sunday 
in  a  manner  so  different  from  that  to  whidii 
they  have  been  accustomed  in  their  own  coun- 
try. Thus  in  New  York,  in  LindenmulUr  t. 
People,  88  Barb.  648,  it  was  daimed  that  the 
law  forbidding  the  opening  of  theatres  on 
Sunday  is  a  '^deprivation  of  the  citizen  of  bis 
propertj^,**  under  the  Constitution ;  but  the 
Court,  m  an  opinion  of  great  length,  refuse  to 
sustain  this  position. 

In  Ex  parte  Andrewe,  18  Cal.  678,  the  pro- 
vision prohibiting  all  persons  from  opening 
their  places  of  business  on  Sunday,  was  held 
to  be  not  unconstitutional.  This  was  affirmed 
in  ExparU  Bird,  19  Cal.  180. 

For  acts  of  charity  and  necessity  there  is  a 
universal  exception  from  the  effect  of  the  Sun- 
day laws ;  but  what  shall  be  so  held  has  given 
rise  to  a  diversity  of  decisions.  The  legal 
definition  of  a  work  of  necessity  is  well  stated 
in  Flagg  v.  MiUbury,  4  Cush.  248,  where  the 
Court  say  that  a  physical  and  absolute  neces- 
sity is  not  wanted ;  **but  any  labor,  business, 
or  work  which  is  morally  fit  and  proper  to  be 
done  on  that  day,  under  the  circumstances  of 
the  particular  case,  is  a  work  of  necessity 
within  the  statute."  So  that  the  repairs  of  a 
road,  which  should  be  made  immediately,  is  a 
work  of  necessity ;  and  the  fact  that  it  would 
have  to  be  done  on  Sunday  is  no  defence  in 
an  action  for  damages  arising  from  a  defect  in 
an  action  for  damages  arising  from  a  defect  in 
the  highway.  So  if  property  is  exposed  to  an 
imminent  danger,  it  is  not  unlawful  to  pre- 
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serve  it  and  renuyre  it  to  *  plAoe  of  safety  od 
Suzsdajr ;  as  where  •  pfauntiif  agreed  to  oollect 
logs  scattered  by  a  Btma,  and  defendant  agreed 
to  take  them  away  on  the  next  day,  which 
shoald  be  a  Sunday,  Tuesday,  or  Friday,  the 
ooDtnust  was  hM  to  be  binding.  Parmales 
?.  Wilkt,  2S  Barb,  5S0.  So  labor  on  merchan- 
dise which  A.  has  agreed  to  ship,  and  where 
longer  dday  is  dangerous  on  account  of  the 
dofiiog  of  naTigation,  is  within  the  exception. 
MeOatrieh  t.  Waum,  A  Ohio  St.  666. 

In  Alabama^  a  contract  made  on  Sunday,  to 
are  a  debt  or  aroid  a  threatened  loss,  has 
been  hdd  Talid.  Bboper  v.  EcUtardi^  18  Ala. 
SdO;  8.  a  86  AUl  688.  The  hire  of  a  horse 
and  curiage  on  Sunday  by  a  son  to  Yisit  hia 
&Uier  in  the  countir,  was  held  to  be  a  ralid 
contract  Lpffan  r,  jkathmoa^  6  Penn.  St  417. 
In  Massad^usetta,  where  traTelling  on  Sunday 
is  prohibited,  in  Buj^nion  t.  Swuuty  (an  un- 
reported case,  tried  m  Bristol  County,  NoTom- 
W  Tenn,  1845),  the  &cU  showed  that  a 
joQDg  man,  who  worked  at  a  distance  during 
tile  week,  received  injuries  arising  finom  a  de- 
fect in  the  h%hway,  while  proceeding  to  risit 
his  betrothed  on  Sunday,  and  the  point  was 
msed,  and  discossed  by  the  court^  whether 
such  Tisit  might  not  be  an  act  of  necessity  or 
charity.  The  question,  howerer,  nerer  reached 
the  full  Court 

The  letting  of  a  carriage  for  hire  on  Sunday 
from  a  belief  that  it  was  to  be  used  in  a  case 
of  neeessi^  or  charity,  when  it  was  not  in 
^  so  used,  has  been  held  not  to  be  an  offence 
nnder  the  statute.  Meyen  t.  The  State,  1 
Conn.  502.  The  supplying  of  fresh  meat  on 
Sunday  is  not  a  necessity  in  Massachusetts. 
Jonuj.  And&ter,  10  Allen,  18.  The  case  of 
State  ▼.  Goff,  20  Ark.  289,  if  the  &cte  are 
correctly  reported,  would  seem  to  be  one  of 
too  great  strictness  of  interpretation.  Defen- 
^t  was  poor ;  had  no  implements  to  cut  his 
vheat,  which  was  wasting  nrom  orer-ripeness ; 
^  he  could  borrow  none  until  Saturday 
erening.  He  exchanged  work  with  his  neigh- 
bors during  the  week,  hired  a  negro,  and  cut 
^  own  wheat  on  Sunday.  Held  no  justifica- 
tion for  breaking  the  Sabbath. 

In  1618,  James  the  First  of  England  issued 
fiunoQs  '*  Book  of  Sports,'*  in  which  are 
set  out  the  sports  which  **may  be  lawfully 
Qsed  on  Sunday.**  This  was  in  consequence 
of  the  complaints  of  the  arbitrary  interference 
of  Puritan  magistrates  and  ministers ;  and  it 
ifl  therein  proTided  that  ^  the  people  should 
not,  after  the  end  of  difine  serrice,  be 
<]isturbed,  letted  or  discount  from  any 
^wful  recreaUon."  The  Statute  of  Car.  I ,  c. 
\  which  prohibits  sports  on  Sunday,  did  away 
vith  the  effect  of  the  ''  Book  of  Sports  ;*'  and 

aodanmibr  kiwis  to  be  found  in  most  of  the 

States. 

Travelling  upon  the  Sunday  is  especially 
wbiddeo  m  some  of  the  States ;  riz.,  Massa- 
^osetts, Vermont,  Connecticut  and  New  York. 
tender  these  statules,  it  has  been  held  that 
jhere  a  horse  has  been  let  to  go  a  certain 
distance  on  Sunday,  and  is  driven  further,  and 


so  ii^jured,  no  action  will  lie  for  sudi  injury. 
Greffg  t.  Wytnan^  4  Cush.  822.  So  where  a 
horse  was  injured  by  &st  driring  on  Sunday. 
Fey  T.  Ibiter,  1  Allen,  i08.  In  Maine,  it  is 
held  that  no  action  lies  for  the  death  of  a  horse 
by  fast  driving  on  Sunday,  but  that  trover  for 
coeversion  will.  Morton  ▼.  Oloeter,  46  Me. 
520.    See  Woodman  t.  Huhhard,  6  Foster,  67 

In  Bryant  t.  Brideford,  89  Me.  198,  a  horse 
was  let  on  Sunday,  and  an  injury  occurred 
after  the  legil  expiration  of  the  day.  The 
town  was  held  liable  for  an  injury  arising  for 
want  of  repair  of  the  road. 

In  Massachusetts,  the  Courts  have  been 
recently  called  upon  to  give  an  interpretation 
to  the  word  *'  travelling,"  in  two  recent  cases 
which  are  not  yet  reported.  In  Hamilton  ▼. 
The  City  qf  Boeien,  the  pUintiff  received  an 
injury  on  Sunday  from  a  defect  in  the  high- 
way. The  Court  held  that  walking  half  a 
mile  in  the  streets  of  Boston  on  Sunday 
OTening,  with  no  intention  of  going  to  or  stop- 
ping at  any  place  but  the  plaintiff  *s  own  house, 
was  not  travelling  within  the  meaning  of  the 
Lord*s  Day  Act ;  but  in  Stanton  t  Metropolis 
tan  B.  R,  Co.,  where  plaintiff  received  an 
iqjuxy  by  being  thrown  from  one  of  the 
defendants*  horse  cars,  while  on  the  way  to 
▼isit  a  friend,  it  was  held  that  the  plaintiff  was 
travelling  in  riolation  of  the  Lord's  Day  Act. 
In  England,  where  the  Sunday  law  forbids  the 
selling  of  ale  or  spirit  to  any  but  travellers  on 
Sunday,  it  is  held  that  **  a  man  who  goes  a 
short  distance  fr^om  home,  for  the  purpose  of 
taking  refreshment,  is  not  a  traveller.**  Taylor 
T.  Humphreye,  10  C.  B.  (N.S.)  429. 

The  carrying  of  the  United  States  mail  on 
Sunday  awakened  a  discussion,  which  became 
important  in  a  political  point  of  view,  about 
the  year  1880,  and  was  made  the  subject  of 
party  issues.  (See  the  Report  of  Hon.  R.  M. 
Johnson,  of  the  Committee  of  the  United 
States  House  of  Representatiyes,  which  shows 
how  serious  a  consideration  was  given  to  the 
question.)  Before  this,  in  Massachusetts,  it 
had  been  held  that  one  carrying  the  mails  on 
Sunday  could  not  be  arrested,  but  not  -so  hia 
passengers ,  **  nor  may  he  blow  hia  horn  to 
the  disturbance  of  serious  peopla*'  Common^ 
wealth  y.  Knox,  6  Mass.  76.  Although  the 
mails  were  allowed  to  travel  on  Sunday  in 
Massachusetts,  it  was  not  so  with  the  Chief 
Justice  of  the  State  ani  his  associates.  An 
indictment  was  filed  against  them  in  1798  for 
travelling  on  Sunday,  and  they  found  it  neces- 
sary to  humbly  petition  the  Legislature  to 
authorize  a  noUe  prosequi. 

In  Rhode  Island,  Pennsylvania,  Maryland, 
Virginia,  North  Carolina,  South  Carolina^ 
Georgia,  Kentucky,  Indiana,  Mississippi,  Illi- 
nois, Alabama,  Missouri,  Arkansas, Wisconsin, 
Texas,  Michigan,  and  Florida,  travelling  is 
not  forbidden  on  Sunday.  ^ 

In  Pennsylvania,  it  has  been  held  that  the 
statute  does  not  forbid  travelling.  Jonee  v. 
Hughee,  8  S.  &  R.  299.  But  it  does  not  allow 
an  omnibus  or  horse  car  to  be  driven  on  that 
day,  it  being  held  a  worldly  employment  and 
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breach  of  the  peace.  Johnston  ▼.  Chmrnon- 
mealtk,  22  Penn.  St  102.  This  has  been 
recently  oyerroled  in  Sparhawh  r.  Union  Fob- 
ieng&r  B,  R.  Co,,  not  yet  reported.  So  the 
hire  of  a  horse  for  a  pleasure  excursion  on 
Sunday  cannot  be  recorered.  Berrill  r.  Smithy 
2  Miles,  402. 

By  the  Delaware  statute,  carriers,  pedlers, 
and  stage  drivers  are  forbidden  from  driving 
or  tniTeiling  on  Sunday.  The  Ohio  statute 
provides  that  emigrants  are  not  affected  by  its 
terms;  and  that  of  Tennessee,  that  nothing  in 
the  statute  shall  prevent  traveUers  or  persons 
moving  with  their  families. 

What  effect  a  contract  made  on  Sundsy, 
and  so  void,  has  upon  the  rights  of  third  par- 
ties, has  been  considered  by  the  courts. 
Thus  a  note  made  and  delivered  on  Sunda^i 
though  illegal,  if  indorsed  before  maturity, 
without  notice  of  any  defect,  to  a  hma  fide 
holder,  cannot  be  impeached  in  his  hands. 
8taU  Bank  v.  Thmpsm^  42  N.  H.  8ft9 ;  Banh 
qf  Cumberland  v.  Mayberry,  48  Me.  198 ; 
Allen  V.  Lening^  14  N.  H.  188.  A  deed  on 
Sunday  cannot  be  avoided  by  a  stranger  to 
the  transaction  claiming  by  a  subsequent  levy. 
Greene  v.  Oodfrey^  44  Me.  25 ;  Riehardeon  v. 
Kimball,  28  Me.  483.  See  Saltmareh  v. 
TnihiU,  18  Ala.  890. 

An  extended  examination  of  the  Sunday 
laws,  with  their  differing  terms,  and  of  the 
various  and  conflicting  decisions  under  them, 
suggests  the  inquiry  as  to  what  legislation 
is  best  fitted  to  accomplish  that  which  every 
good  citizen  desires  —  a  proper  observance 
of  Sunday.  A  thorough  discussion  of  this 
question  opens  the  door  to  the  arguments  which 
have  been  offered  on  both  sides  in  such  num- 
bers upon  the  propriety  of  setting  apart  any 
day  of  the  week,  especially  as  a  day  of  worship ; 
it  being  contended  by  some  that  all  days 
should,  in  their  religious  observance,  be  alike. 
Persons  holding  these  views  agree,  however, 
that  there  is  a  necessity,  in  the  physical  nature 
of  man,  for  occasional  rest,  and  that  therefore 
a  cessation  from  work  at  fixed  intervals  is 
proper.  In  support  of  this  position,  they  cite 
the  meaning  of  the  Hebrew  word  rendered 
**  Sabbath,**  which  is  reel ;  and  claim  that  the 
only  thing  commanded  by  the  Scripture  is 
reel ;  that  the  space  of  six  days  seems  to  be 
the  natural  limit  of  successive  labor  without 
physical  injury;  and  that  therefore,  as  a  mere 
regulation  for  the  preservation  of  the  public 
health,  there  should  be  a  law  forbidding  labor 
on  each  seventh  day.  See  2  Ohio  St.  887. 
The  result  of  the  decree  of  the  National  Con- 
vention of  France,  8  Bnimaire,  An  2  (Oct.  24, 
1798),  whereby  the  decade  or  period  of  ten 
days,  of  which  the  tenth  was  appointed  as  a 
day  of  suspension  of  labor,  was  substituted 
for  the  week,  is  also  cited.  After  a  period  of 
twelve  years,  the  old  division  of  time  wss 
restored  by  Napoleon — one  day  in  ten  having 
been  found  to  give  insufficient  re^t.  The 
translation  of  the  Hebrew  word  hadesh  by  the 
word  **  holy,"  in  the  phrase  "  Remember  the 
Sabbath  day,  to  keep  it  holf^,"  is  claimed  by 


some  to  be  erroneous,  and  that  the  true  import 
of  the  word  is  *'  set  apart.**  For  this  there 
seems  to  be  the  strongest  authority  m  Calm 
(Oomm.  on  Oen.  it.  8),  and  Bishop  Horslej 
(Sermons  22  and  28  on  Christian  Sabbatb). 
Sse  also  the  meaning  of  the  word,  as  iTlustnted 
by  Dr.  Campbell  (DisserUtion  VI.,  Part  IV., 
prefixed  to  his  Translation  of  the  Grospels.) 
From  this  it  is  claimed  by  some,  tliat  there  is 
no  divine  command  for  the  religioue  keeping 
of  any  day  of  the  week. 

On  the  other  hand,  there  area  large  noisber 
of  Christians  who  believe  tlmt  the  observance 
of  Sunday  is  a  divine  appotntment  (see 
Hessey's  *^  Bampton  Lectures,^'  which  oentain 
an  exhaustive  discussion  of  the  whole  Son* 
day  question),  among  whom  there  are  tome 
who  would  have  enforced  H  ia  the  fltrietest 
manner ;  so  that  tiie  early  Conneetioat  statute 
before  mentioned,  weold  wA  be  held  by  them 
too  severe,  nor  the  interpretatron  of  the  word 
**  necessity"  hi  Arkansas  too  narrow.  State  v. 
Ooff^  20  Ark.  289 ;  whHe  others  would  have 
tlie  legislation  so  shaped  as  not  to  make  it  ob- 
noxioas  to  the  communily. 

It  is  diffioult  lor  any  one  who  has  read  Dr. 
Whately'tt  '*  Thoughts  on  the  Sabbath*'  to 
escape  his  result — that  the  Lord^s  day  luut 
no  eonneetkm  with  the  Jewish  Sabbath,  and 
has  no  divine  origin ;  neither  was  h  eetablisbed 
by  the  apostles,  but  by  the  Church.  Those 
who  are  enbr|oed  in  this  class,  for  the  laost 
part  hold  that  the  reltgnms  observance  of 
Sunday  is  moit  valuable  for  the  moral  natore 
of  man,  and  that  every  assistance  for  its  nuun- 
tenanoe  should  be  given  it  by  the  law.  The 
Jaws,  Seventh-day  &pti8ts,  and  otlier  so  called 
Sabbatarians,  think  that  the  eeieenth  day  sboukt 
be  the  one  selected,  and  would  call  legislation 
to  assist  them  in  enforcing  it.  There  tre 
man^  qualifications,  not  alluded  to,  in  the 
opinions  which  have  been  held,  as  to  what 
shall  oonstitttte  a  proper  observance  of  one 
day  in  seven;  but  those  above  stated  tre 
thought  to  give  the  mam  features  of  this 
many  sided  question.  What  manner  of  legis- 
lation will  combine  and  reconcile  them  all,  it 
is  not  easy  to  conceive.  Periiaps  the  statutes 
of  New  Hampshire  and  Illinois  would  best, 
theoretically,  meet  the  case.  It  will  be  re- 
m^nbered,  that  no  labor  in  those  States  is 
allowed  to  the  disturbance  of  others ;  but  the 
case  of  Varney  v.  Frenek,  19  N.  IL  2:i3, 
sUuded  to  above,  shows  how  narrow  its  terms 
may  become  by  interpretation.  Perhay  s  if  it 
were  left  to  the  jury  to  say  what  constitutes  a 
**  disturbance,"  the  difficulty  n»gbt,  in  a 
measure,  be  removed  — American  Law  Sctieit. 


The  diortcst  will  eitmit  in  pos^ihly  tb«t  of 
Lord  WeiMleydale,  wbioh  wub  proved  on  the  S(b 
ultimo.  It  runs  thu8  : — *'  ThiH  ia  the  last  will 
of  me,  Jauiea.  Lord  Wensl^yd.ble.  I  give  all  my 
property,  real  and  peraoual.  and  all  I  bare  in 
tho  world,  aad  that  I  liav«9  ihf  |iowf.r  to  dispose 
of,  to  my  beloved  wifereci.iw,  her  hi'irs  and 
exeoutor*.  ab-olute'y.  This  'iArr.  d»iy  of  Noteni- 
b'«r.  A.  D.  1868  WsssLitYhAtB  "  *  The  esfftt^ 
was  sworn  andor  jSrJO.OOt). — South  London  Press 
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SIHFLB  CONTRACTS  ^  AF7AIBS 
OF  EVERY  DAY  UPS. 


50TES  OP  NSW  DBCISIOirS  Ain)  LEADDTG 

CASES. 

ADimoarBATioii  —  Oood-will  er  BuuinnB  -* 
Statutc  of  Fbauds.  -~  Held,  •ffirming  CkriMtU  r* 
Clark,  16  C.  P.  544,  And  th«  Jadgment  of  the 
Comity  Coart  in  this  eate^ 

1.  That  the  grmot  of  letters  of  admlnistrAtion 
had  relatiOQ  back  to  the  death  of  intestate,  so  as 
to  enable  the  administvatriz  to  sue  upon  a  con- 
tract made  by  her  before  soeh  grant,  for  the  sale 
of  the  good- win  of  intestate's  bnsiness  as  a 
surgeon  and  physician. 

1  That  although  the  administratrix  was  not 
bound  to  sell  soch  good-will,  yet^  having  done  so, 
tike  proceeds  were  assets,  for  which  she  must 

8.  That  as  the  vendor's  part  of  the  bargain  was 
to  be  performed  within  a  year,  the  Statute  of 
Fnnds  did  not  mp^j.^^Margarei  Ckritiie,  admins 
i^dtiix  of  Iit»6eri  OkrMU,  T.  Clark,  S7  U.  C. 
Q.  B.  21. 


LiemsnTO  got  Tubbe  — C.  S.  C^Cb.  28.  — A 
Ikense  to  cat  timber,  tinder  Con.  Stat.  C.  eh.  23, 
has  by  the  Stntnte  the  effect  of  a  grant  of  tho 
timber  cut.  and  though  not  under  seal  it  is  not 
reroked  by  the  Iseoing  of  a  patent  for  the  land. 
^McMyttm  t.  MmtdtmM,  27  U.  a  Q.  K  36. 


RkrLKTiN  —  Disraass  roa  Taxes  —  Goons  Dia. 
TBinrxn  orr  nuoasas  assissxd-^.  S.  U.  C.  cb.  63 
--  Pisnous  ooonrjjrr  >seisstn  —  Lubujtt  or 
rmjiK  ooonPAHT,  tbouqb  no  DwiAim  —  Puadiks. 
^Bdd,  on  demnrrer  to  the  plea  and  avowry  set 
out  below,  and  reversing  the  judgment  of  the 
Ccranty  Conrt,  tlkat  the  goods  of  a  future  occn- 
ptQt,  who  took  poeseesion  of  premises  after  as- 
secsmeDt,  and  was  in  possession  l>efore  the  return 
of  the  collector's  roll,  were  liable  to  distress  for 
tues  assessed  in  re^>ect  of  the  premises  against 
the  prcTiouB  ocenpier ;  and  that  a  demand  upon 
him  before  distress  was  not  necessary,  as  the 
collector  had  already  made  one  on  the  previous 
0€ca{>ier,  wiiich  was  all  that  the  Assessment  Aet 
Pwjttired. 

Ifeld,  also,  that  the  goods  were  liable  to  be 
distrained,  though  they  were  not  at  the  time  on 
^  property  actually  assessed* — Anglin  v. 
n  U.  C.  C.  p.  170. 


Rauwat — CoirrmiBOTonf  mDouossfcV'—lfncnj- 
eiscE  OF  rxLLow  snvAsrr — Coxxos  XHPLoncttrx. 
— PUintiff  ss  administratrix  sued  the  defendants 
{or  the  death  of  her  hosband,  caiaed  by  a  niUwny 
Accideot.  It  appeared  thai  deoeaeed,  with  three 
others  aad  a  foreman,  was  employed  with  a  hand 


car  in  clearing  snow  from  the  track  near  lime- 
house  station.  The  foreman  saw  a  freight  train 
approaching  at  speed  a  quarter  of  a  mile  off,  upon 
which  he  left  the  men,  telling  them  "  to  clear," 
and  walked  towards  it  waving  a  flag.  Two  of 
the  men  stepped  aside  when  it  came  up,  but  de- 
ceased and  die  other  soan  run  in  front  of  it  along 
the  track,  until  it  drove  the  hnnd-oar  against  and 
killed  them  both. 

Held,  clearly  a  case  of  contributory  negligence 
on  the  part  of  deceased;  and  a  nonsuit  was 
ordered. 

One  of  the  brakesmen  on  the  train  swore  that 
the  brakes  were  defective,  and  that  the  train 
therefore  could  not  be  stopped  in  obedience  to 
the  proper  signal,  which  was  up.  It  appeared 
however  that  the  defects  mentioned  by  him  could 
have  been  removed  by  tightening  a  bolt  or 
shortening  a  rod,  which  any  one  employed  by 
the  defendants  could  have  done  in  a  few  minutes ; 
«id  other  witaesees  swcrs  that  with  the  brakes 
as  they  were  after  the  accident  the  train  could 
have  been  stopped,  that  It  came  up  at  a  speed 
aha  wing  no  intention  to  stop  at  all,  and  with  the 
engine  reversed  ran  a  quarter  of  a  mile  past  the 
stsiian,  nnd  thst  at  the  next  station,  on  the  same 
grade,  and  wHh  the  same  lyrakes,  it  waa  stopped 
without  difficulty. 

Held,  that  tliese  facts  conclusively  shewed  the 
negligence  not  to  have  been  that  of  the  defen- 
dants, but  of  their  servants  engsged  in  a  common 
employment  with  deceased,  and  for  which  there- 
fore the  defendants  were  not  responsible.— iS!araA 
J'imii,  MMmrtrwIns  i^  William  Planl,  v.  7%e 
grand  Trwk  StMma§  OMipangr  of  Canada,  27 
U.C.  aB.  78. 


09TABI0  &BFOBTS. 


QUBSN'S    BBNCH. 

Li    mi    QWLAtlD   AVD    Till   COBPOBATION    OF    TUB 

Town  or  GmLPH. 

Tavtrn  and  Scdoon  Ucentu^lS  ^  tk  Vie.  eh.  65. 

Beld,  tbAt  imder  18  k  14  Vie.  ch.  M,  the  Huntelpal  Corpo- 
rations  bed  power  to  discrimtnate  between  the  different 
Unde  of  pu  uic  houMS,  and  that  they  were  MithorlBed, 
therefore,  to  charge  differently  for  a  saloon  and  a  taveru 
Uoenae,  and  to  requite  diflbrent  accommodations. 

(g.  B.,  Mich.  Tenn,  81  Vic.,  1807.} 

Palmer,  !n  last  Easter  Term,  obtained  a  rule 
calling  upon  the  Corporation  to  show  cause  on 
the  first  day  of  this  term,  why  the  siith  clause 
of  by-law  No.  tb  of  the  Town  of  Quelph,  passed 
8rd  beeember,  18A6,  shonM  not  be  quashed,  with 
costs,  on  the  following  grounds :  1.  That  the  by- 
Ihw,  by  the  sixth  olause,  attempts  to  impose  a 
disoriminatins  rate  fbr  tarem  licenses,  wnioh  is 
not  antbotised  bv  any  power  conferred  on  said 
Corporation  by  fitatote.  2.  That  the  said  clause 
imposee  a  duty  on  a  saloon  license  differing  from 
the  dnty  on  a  tavern  license,  no  such  distinction 
being  reoognited  by  the  Municipal  Acts. 
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The  rule  wan  drawn  np  on  reading  the  affida- 
vit of  the  applicant  Grand,  and  a  certified  eopj 
of  the  by-law.  The  applicant  stated  that,  from 
I860  to  the  time  of  the  swearing  of  the  affi- 
darlt  (8rd  Jane,  1867),  he  had  been  the  proprie- 
tor and  keeper  of  a  tarern  or  hoaee  of  entertain- 
ment in  Gaelph,  for  the  retail  of  epiritaona,  fer- 
meoted  and  other  mannfkotdred  liqaore,  to  be 
drunk  therein :  that  daring  each  of  the  prior 
jears  imd  the  present  year  the  Connoil,  on  his 
petition,  granted  him  a  license  to  keep  a  tavern: 
that  the  Council  exempted  him  and  other  persons, 
lint  exceeding  in  all  foar  in  any  one  year,  from 
the  neoesrity  of  having  all  the  necessary  aoeom- 
modation  required  by  the  Statutes  of  this  Pro- 
vioeo :  that  in  each  of  the  said  years  the  Trea- 
surer of  the  said  town  compelled  him  to  pay  $101 
for  his  certificate,  to  enable  him  to  obtain  from 
the  Collector  of  Inland  Revenae  (on  payment  to 
finoh  officer  of  the  Provincial  daty,  amonnting  to 
$10)  a  license  to  keep  a  tavern  as  aforesaid :  that 
the  Treasurer  iuformed  him  that  $100  of  snch 
churge  was  made  under  clause  six  of  such  by-law, 
nud  $1  under  clause  14  of  the  same. 

The  by-law  itself  was  entitled  '*  Taverns  and 
Inspectors,"  and  it  recited  that  it  was  expedient 
to  make  provisions  relating  to  the  inspectors  and 
houses  of  entertainment.  The  second  and  third 
clauses  declared  what  accommodations  every  inn 
and  tavern  keeper  should  at  all  times  provide  for 

guests,  and  for  stabling  for  horses,  hay,  oats, 
c.  By  the  fifth  clause,  every  person  to  whom 
an  inn  or  tavern  license  shall  be  granted  shall 
pay  to  the  Treasurer  £10,  in  addition  to  the  Im- 
perial tax,  and  to  keep  a  temperance  hotel  shall 
pay  £6 ;  and  then,  by  the  sixth  clause,  the  one 
referred  to  in  this  rule,  it  was  provided  that 
every  person  who  should  obtain  a  license  to  keep 
a  saloon  should  pay  to  the  Treasurer  £25,  and 
should  be  subject  to  all  the  conditions  and  regu- 
lations contained  in  the  same  by-law  relating  to 
inn  and  tavern  keepers,  except  so  far  as  stabling, 
oats,  hay,  bedding  and  bedrooms  were  concerned, 
and  that  all  saloons  should  be  closed  at  or  before 
eleven  o'clock  each  night,  and  during  the  whole 
of  the  Sabbath. 

Duriog  this  term  J,  H.  Cameron,  Q.C.,  shewed 
cause. 

He  filed  in  answer  the  affidavit  of  Jas.  Hough, 
the  Town  Clerk  and  Treasurer  of  the  Corporation, 
which  stated  that  the  by-law  in  question,  before 
the  final  passing  thereof  on  the  8rd  of  December, 
1856,  was  duly  approved  by  a  large  minority  of 
the  electors  of  the  Town  of  Guelph,  in  manner 
provided  by  the  Municipal  law :  that  before  and 
since  the  passing  of  it  there  were  and  have  been, 
and  there  are  now,  houses  of  public  entertain- 
ment in  Guelph  for  the  sale  of  spirituous  liquors, 
known  as  saloons,  which  houses  are  the  saloons 
referred  to  in  the  sixth  clause,  and  exempt  from 
proriding  stabling,  &c.,  as  therein  stated,  being 
special  privileges  granted  to  them  over  ordinary 
taverns ;  that  for  several  years  past,  np  to  some 
time  in  this  year,  the  appUcant  kept  a  saloon  in 
Guelph  by  the  name  of  "  The  Shades  Saloon," 
and  in  his  yearly  application  for  license  to  keep 
such  saloon  named  his  house  as  '*  The  Shades 
Saloon ; "  that  the  Council,  in  granting  licenses 
to  the  applicant  and  other  saloon  keepers,  refer- 
red to  snch  licenses  as  saloon  licenses,  as  distin- 
guished from  ordinary  taverns :  that  the  appli- 
cant always  sought  and  obtained  his  license  un- 


der the  sixth  clause,  and  availed  himself  of  the 
privileges  which  that  clause  gives  to  saloons : 
that  in  June  last  the  applicant  sold  his  property 
in  the  said  saloon  to  one  Kenet,  and  the  applica- 
tion to  transfer  the  license  issued  for  such  nlooe 
was  supported  by  a  certificate  as  to  tiie  character 
of  Kenet,  which  was  drawn  up  by  the  applicant 
and  signed  by  him  and  others,  and  ft  referred  to 
the  premises  in  question  as  **GnuMl'8flalooa." 

Palmer  supported  his  rule. 

The  Statutes  referred  to  are  cited  in  the  judg- 
ment 

MoBEisoH,  J.,  delivered  the  judgment  of  the 
Court. 

The  by-law  in  question  was  passed  under  the 
provisioos  of  the  18  &  14  Vic.  ch.  fifi.  sec.  4,  sod 
after  the  passage  of  the  Act  16  Vic  ch.  18 i. 
which  enacted,  by  the  fourth  clause  thereof,  that 
any  by-law  requiring  more  than  £t  0  for  a  license 
should  be  approved  and  adopted  by  a  majority  of 
the  monicipal  electors. 

By  the  fourth  section  of  the  18  k  14  Vic.  Uie 
Council  of  each  town  had  power  to  make  by-laws 
for  limiting  the  number  of  inns  or  houses  of  pub- 
lic entertainment  in  towns,  fisr  which  licenses  to 
retail  spirituous  liquors  to  be  drunk  therein  shall 
be  issued,  and  for  fixing  the  terras  and  conditions 
which  shall  be  preriouSy  complied  with  by  aoy 
person  desiriog  such  license,  the  description  of 
nonse  and  accommodation  he  shall  have,  Ac.,  and 
the  sum  which  he  shall  pay  for  such  license  over 
and  above  th^  duty  imposed  by  the  Imperial  Act 
14  Geo.  III. ;  and  to  make  by-laws  for  sifflilar 
purposes,  with  respect  to  ale  or  beer  hoase8,aiid 
other  houses  for  the  reception  and  entertainmeDt 
of  the  public,  where  fermented  or  other  manufao- 
tured  liquors  are  sold  to  be  drunk  therein. 

It  is  obvious  that  the  Legislature  intended  by 
these  general  prorisions  that  the  Town  CoudcU 
should  have  the  power  of  disortminating  with 
respect  to  houses  of  entertainment,  determiniog 
the  description  of  the  house  and  accommodation, 
the  terms  and  conditions  upon  which  the  keepers 
thereof  were  to  obtain  certificates  for  Uoense. 
and  the  sums  they  should  pay  the  treasurer  fur 
every  such  described  class  of  houses  of  pobUc 
entertaioment.  The  Statute  itself  is  entited  **Ab 
Act  relative  to  Tavern  Licenses,"  and  its  pream- 
ble refers  to  taverns,  beer  shops  and  bouses  of 
public  entertainment,  and  in  the  enacting  clause 
refers  to  inns  and  houses  of,  Ac.  Since  the  pas- 
sage of  that  Aot  the  laws  relating  to  Heeasing 
such  houses  in  some  respects  have  been  changed 
and  were  embodied  in  the  Consolidated  Statutes, 
and  lately  re-enacted  by  the  Municipal  Act  of 
1866,  but  all  by-laws  passed  under  the  various 
Statutes  so  consolidated  have  been  saved.  aoJ 
such  by-laws  remain  in  forces  except  in  so  far  as 
they  may  be  inconsistent  with  the  later  legisla- 
tion. 

All  these  Statutes,  by  the  use  of  the  general 
term  houses  of  public  entertainment,  intended  to 
include,,  besides  those  specially  named,  every 
kind  of  house  in  which  spirituous  liquors  were 
drunk,  and  in  the  various  Statutes  in  Upper  Ca- 
nada they  are  referred  to  under  different  classes, 
f.  s.,  taverns,  inns,  hotels,  ordinaries,  and  victu- 
alling houses,  and  public  houses  ;  snd  no  doubt 
these  various  houses  are,  in  many  respects,  dif- 
f^rentiy  kept  and  sustained.  We  find  nothiog  in 
any  of  the  Statutes  shewing  an  intention  on  the 
part  of  the  Legislature  that  there  should  be  a 
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QDlform  datj  imposed  bj  the  Munioipalitj  on  alt 
such  houses,  while,  on  the  other  hand,  the  lan- 
guage a^ed  implies  the  placing  a  discretionarj 
power  in  the  Council,  to  saj  what  amount  shall 
be  paid  respectiTelj  by  the  keepers  of  the  differ- 
ent kind  of  hoQses,  in  order  to  obtain  a  license ; 
And  there  are  obTions  reasons  why  it  should  be  so. 

The  license  pranted  to  the  applicant  for  the  pre- 
sent jear  woald  be  granted  nnder  the  261st  sec. 
of  the  Mnnicipal  Act  of  1866,  he  paying  to  the 
tiMsarer  the  amount  specified  in  clause  six  of 
the  by-law.  That  25l8t  section  enacts  that, 
"ETery  tavern  license  shall  be  issued  by  the 
Collector  of  Inland  RcTenue  for  the  RcTcnue  Di- 
TiBioD  in  which  the  hotel,  taTcm,  house,  Tcssel 
or  place  to  which  the  license  is  to  apply  shall  be 
ritntte,"  and  that  **  the  words  '  tayern  license ' 
shftU  mean  and  include  any  such  license  aa  afore* 
isld,  and  no  other;"  and  by  the  preceding  249Ui 
Kction,  sub-seo.  1,  tavern  license  certlfioatee  are 
defined  to  be  **  certificates  to  obtdn  licenses  for 
the  retail  of  spirituous,  fermented  or  other  ma- 
Bnfaetored  liquors,  to  be  drunk  in  the  inn,  ale- 
boQse,  beer-house  or  any  other  house  or  place  of 
pabiic  entertainment  in  which  the  same  is  sold;'* 
se  thet,  DO  matter  what  the  house  or  place  may 
be  ealled,  the  Collector  of  Inland  RcTenue  Is  to 
issae  to  the  party  who  produces  the  proper  cer- 
tificate from  the  municipality,  a  taTem  license. 

On  the  whole,  we  see  nothing  to  sustain  the 
fi.TBt  objection. 

Then  as  to  the  second  objection,  it  is  somewhat 
similar  to  the  first  It  was  pressed  on  the  argu- 
meot  by  Mr.  Palmer  that  the  term  '^saloon**  was 
not  known  to  the  law.  or  in  the  English  language, 
tod  for  that  reason  the  by-law  was  bad.  It  is 
not  need  in  the  Statute,  and  the  word  saloon,  in 
the  senee  need  in  the  by-law,  may  not  be  found 
in  a  dictionary ;  yet,  in  common  parlance,  it  is 
Q»ed  tferj  day,  and  is  well  understood  to  be  a 
bouse  or  place  in  which  spiritaous  liquors  are 
sold  and  drunk ;  and  we  find  a  case  in  this  Court, 
In  re  Baxter  and  BeMton  tt  al  (12  U.  C  R.  189), 
where  a  mandamus  was  asked  for  commanding 
the  lospectore  to  inspect  a  hon«e  of  the  applicant 
fitted  np  a9  a  saloon,  and  if  found  entitled  to  a 
certificate  of  his  haTing  complied  with  a  by-law 
relsting  to  the  licensing  of  saloons  passed  under 
the  same  Statute,  18  A  14  Vic,  to  grant  him  such 
certificate;  and  although  (he  Court,  in  giving 
jadgmcnt,  said  that  the  statute  law  says  nothing 
of  »alooDS,  yet  the  case  shows  that  the  term  was 
used  and  understood ;  and  the  rule  was  refused, 
because  the  Court  dM  not  judicially  know  the 
quaUfications  that  would  fit  a  person  to  conduct 
a  MtooD  well,  and  would  not  overrule  inspectors, 
who  were  by  the  Legislature  made  judges  of 
these  matters. 

It  is  quite  immaterial  by  what  appellation  the 

house  or  place  is  known  or  called,  if  spirituous 

Hqaorr,  Ac.,  are  drunk  or  consumed  in  it.     The 

lieeases  required,  although  called  taTcm  licenses, 

are  not  restricted  to  houses  of  any  particular  de- 

Bomination,  but  the  language  used  is  intended  to 

coTer  the  sale  in  any  and  CTcry  house  or  place, 

onder  certain  conditions  and  in  a  particular  man- 

&tr,  of  spirituous  and  other  liquors, — the  inten- 

tioo  of  the  Legislature  being  three-fold :  for  re- 

Teaae  purposes,  the  accommodation  of  the  public, 

and  to  prewent  houses  in  which  such  liquors  are 

sold  being  under  the  management  of  improper 

persons. 


We  haTC  not  oTcrlooked  the  220th  section  of 
the  Municipal  Act  of  1866,  which  precludes  the 
Council  from  giving  to  any  person  an  e^lusive 
right  of  exercising  any  trade  or  calling ;  but  this 
by-law  refers  tQ  a  class  of  houses  of  entertain- 
ment restricted  in  number,  which  the  Couucils 
are  authorised  to  license. 

We  are,  therefore,  of  opinion  that,  on  both 
grounds,  the  application  should  be  refused,  and 
Uie  rule  discharged  with  costs. 

RuU  ditcharged. 


ThI   ComPORATIOR    OF   TBI    UMrrWD    ToWffSRIPS 
or    BUKLHQH,    AXSTBUTBIB,     CHAMDOS.    CaB- 

Dir?,  Haboouet,  Bbutom,  and  Monmouth,  t. 
Halbs,  bt.  al. 

Oriainial  road  attawaitM— Trees  taken  ^ym^^Right  of  Muni- 
dpaiittM  to  fveoMr  Jbr-^.  S.  U.  Ck.  6U,  tKt.  91U,  S51, 
tulhmc.  6— Competency  qfwUneeB, 

Heid,  that  a  township  corporatioB,  without  having  passed 
anT  by-law  on  the  subject,  co«Ud  maintain  trespass  for 
catting  and  carrying  away  trees  srowing  upon  Oovam- 
ment  allowanoea  for  roads ;  for  tne  power  to  oass  by- 
lawrs  for  preserving  or  seUlnig  such  trees,  gave  them  also 
tiie  right  to  recover  fh>m  a  wrong-doer,  their  value, 
which  right  might  be  exercised  without  any  by-law. 

Beldf  also,  that  a  person  who  when  the  suit  was  brought 
was  entitled  by  agreement  with  the  plaintilTto  25  per 
cent  of  the  amount  reooverod  for  trees  taken  from  such 
aUowanoes,  but  who  before  the  trial  had  released  his 
ri^ht  as  regarded  the  land  in  question,  was  a  competent 
witness. 

[SI  Via.  Queen's  Bench,  p.  72, 1807. 

Tbbspasb. — The  declaration  stated  that  before, 
&c.,  there  were  surreyed  and  established  divers 
allowances  for  public  roads  within  the  said 
united  townships,  upon  which  road  allowances 
timber  trees  of  great  Taloe  were  growing  :  that 
the  plaintiA,  as  ^  corporate  municipality,  were 
entitled  to  the  said  timber  trees ;  yet  the  defen- 
dants, on  divers  days,  Ac,  entered  upon  such 
road  allowances,  and  cut  down  and  carried  away 
timber  trees,  and  conrerted  the  same  to  their 
own  use. 

The  second  count  specified  certain  road  allow- 
ances in  the  northern  division  and  one  road  al- 
lowance in  the  southern  division  of  the  township 
of  Burleigh,  on  which  defendants  entered,  and 
cur  trees,  Ac. 

Third  count :  trover,  for  trees  and  timber. 

Fourth :  money  counts. 

FUoM. — Not  guilty :  a  denial  that  any  of  the 
lands  mentioned  were  the  lands  of  the  plaintiife 
or  that  any  of  the  timber  trees  were  the  timber 
trees  of  the  plaintiifs ;  that  the  goods  in  the  third 
count  were  not  the  plaintiifs ;  and  nerer  indebted 
to  the  fourth  count.    Issue. 

The  case  was  tried  at  Peterborough,  in  April, 
1867,  before  John  Wilson,  J. 

There  were  two  questions  raised.  First, 
whether  the  plaintiffs  oonld  maintain  trespass 
for  cutting  and  carrying  away  timber  and  trees 
growing  upon  QoTcmment  allowances  for  roads, 
marked  on  the  ground  in  the  surrey  of  the  town- 
ships, assuming  that  these  allowances  had  not 
been  opened  out  and  become  truTelled  highways. 
Seoond,  whether  a  person,  who  when  this  suit 
was  brought  was  entitled  by  agreement  with  the 
plaintiffs  to  twenty-fiTS  per  cent  of  the  amount 
which  should  be  recoTcred  by  the  plaintiffs  for 
trespass  on  and  cutting  and  taking  logs  and  tim- 
ber off  such  allowances  for  road,  but  who  before 
the  trial,  by  an  instrument  under  seal,  in  con- 
sideration of  fire  shillings,  had  released  his  right 
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to  BQch  per  oeutiige  m  to  the  lands  stated  la  the 
deolaratioD,  was  a  competent  witness  for  the 
plaiotiffti.  the  learned  Jndge  having  reoeiTod  his 
testimony. 

It  seemed  (though  this  part  of  the  case  was 
not  Terj  clearly  made  oat  in  eyidenoe),  that  the 
township  of  Burleigh  was  intended  to  contain 
twelve  concessions,  and  thirty-two  lots  of  200 
acres  each  to  each  concession,  the  lots  nnmber-* 
ing  from  south  to  north.  From  lot  No.  1  to  the 
line  between  lots  Nos.  IS  and  16,  the  survey 
e«*eined  to  have  been  sufficiently  well  marked  to 
enable  a  surveyor  in  1 864,  to  trace  and  re-mark 
the  lines,  &o.  But  from  the  sooth  boundary  of 
No.  16,  although  there  were  some  traoes  of  the 
surveyor  having  been'there,  the  marks  of  survey, 
if  ever  there, were  almost  wholly  lost ;  and  on  the 
application  of  the  Council  of  the  County  of  Peter- 
borough, D.  P.  8.  Fltigerald  was  instructed  in 
January,  1864,  to  commence  at  the  southern  end 
of  the  township  and  trace  op  the  old  lines  as  far 
as  the  side  road  between  the  fifteenth  and  six- 
teenth lots,  and  post  them  according  to  the 
original  plan  of  survey,  while  from  the  northerly 
limit  of  No.  16,  to  the  north  boundary  of  the 
township  he  was  to  survey  the  lots  twenty  chains 
wide  by  fifty  chuns  deep,  with  a  load  allowanee 
of  one  chain  at  every  fifth  lot  and  at  every 
a)  ternate  concession.  These  instructions  created 
sixteen  concessions  with  twenty-six  lots  in  each, 
all  lying  north  of  No.  15,  with  allowances  for 
roads,  differing  from  sooh  as  would  have  been 
reserved  on  the  original  plan  of  survey ;  and  in 
addition  Mr.  Fitsgerald  reeerved  allowances  for 
roads  round  the  waters  and  streams  in  the  new 
survey,  for  which  he  stated  he  had  the  authority 
of  the  Commissioner  of  Crown  Lands,  such  reser- 
▼ations  being  more  for  the  oonvenience  of  land- 
ing than  for  use  as  roads.  Owing,  probably,  to 
the  different  plans  of  survey,  the  part  surveyed 
on  the  original  plan  was  thenceforth  called  the 
sootbern  division,  end  the  other  part  the  northern 
division  of  the  township. 

It  was  proved  that  prior  to  Mr  Fitsgerald's 
survey,  the  Crown  had  issued  letters  patent 
panting  several  lots  or  parts  of  lots  in  what  is 
now  called  the  southern  division,  and  one  grant 
dated  since  1864  was  put  in  for  a  lot  in  the 
northern  division.  Upon  a  question  being  raised, 
the  learned  Judge  ruled  that  the  Crown  was 
l>ound  by  the  adoption  evinced  in  granting  lots 
according  to  the  old  survey  in  the  southern 
division,  but  that  there  was  no  proof  of  any 
survey  before  that  made  by  Fltigerald  in  the 
northern  division. 

.  It  was  objected  for  the  defendants  that  the  pro- 
perty in  trees  growing  In  spaces  reserved  in  the 
original  survey  as  allowances  for  roads,  which 
had  never  been  eleared,  opened  and  travelled,  was 
not  in  tha^munioipality  of  the  township,  and  that 
they  could  not  maintain  trespass  for  cutting  such 
trees.  The  learned  Judge  overruled  this  ebjee- 
Hon,  and  reserved  leave  to  the  defendanUi  to  more 
to  enter  a  nonsuit  upon  it 

The  plaintiffs  thou  gave  ovidenee  to  estaUfsh 
that  the  defesdants  had  out  trees  of  eoasfderabll 
value  on  semo  Of  the  reservatioDS  for  road,  and 
chiefly  in  the  northern  division,  and  the  Jury 
found  a  verdict  for  tho  plaintiffs^ 

In  Easter  Term,  Hector  Cameron  obtained  a 
rule  calling  upon  the  plaintiffs  to  ehew  cause  why  a 
nonsuit  should  not  be  entered  (leave  having  been 


reserved  to  move),  on  the  ground  that  the  plain- 
tiffs had  no  such  right  or  interest  in  the  property 
in  question  as  to  enable  them  to  sue  in  trespass 
or  trover,  and  that  no  by-law  was  proved  to  bare 
been  made  by  the  plaintiffs  in  relation  thereto; 
or  for  a  new  trial,  there  being  no  evidence  of  tres* 
pass  to,  or  conversion  of,  any  property  of  the 
plaiatills;  and  for  improper  admisrtioo  of  the 
evidence  of  a  party  in  whose  direct  and  imme- 
diate behalf  the  aetion  was  brought. 

In  this  term  C.  S.  Patterton  showed  cause, 
<Mting  CoekrAn  v.  Bislop,  8  C  P.  440 ;  Corpora- 
tion of  WeUinffton  v.  Wilson,  14  C.  P.  299,  16 
C.  P.  124 ;  Corporation  of  Thurtow  v.  Bo^arU 
15  0.  P.  8 ;  MunieipoUty  of  Samia  v.  Greoi 
Weitem  RaUwthf  Co,,  17  0.  C  R  65;  Coosol 
Stat.  17.  C.  oh.  64,  sees.  814,  815,  828.  824,  825. 
881.  886,  887,  889. 

Htetor  Cameron,  contra,  cited  Corporation  of 
Sarnia  v.  Oreat  Wntem  RaUway  Co.,  21  U.  C 
R.  64;  Cochran  r.  BUlop,  8  C.  P.  440. 

Bbapbb,  C.  J.»  delivered  the  Judgment  of  the 
Court. 

The  first  question  is  as  to  the  general  right  of 
the  plaintiffs. 

We  think  that,  upon  the  evidence  given  io  this 
case,  we  are  warranted  in  assumiug  that  the 
survey  made  by  Mr.  Fitzgerald  was  the  origin&l 
survey  of  the  northern  division  of  the  township ; 
as  to  the  southern  division,  he  simply  retraced 
and  restored  the  work  done  in  the  original  survej. 

We  do  not  consider  the  question  a«i  to  the  right 
to  th^  soil  and  freehold  of  original  allowances 
for  road  to  be  open  for  argument  in  this  Coart. 
In  the  Corporation  of  Samia  v.  Orrat  WeiUrn 
naUwaif  (7o.(  21  U.  C.  R  64).  Bums,  J.,  said 
"Wherever  the  Crown  has  laid  out  a  road  or 
street  without  any  reservation,  I  tnke  it  the  soil 
and  freehold  remains  in  the  Crown,  subject  to 
the  easement  whieh  the  public  enjoys  over  it" 
And  in  the  judgment  of  this  Court  in  M$tton  v. 
Duek  (26  U.  C.  R.  61)  In  order  to  construe  sec- 
tions 814  and  886  of  Consol.  SUt  U.  C,  ch.  54, 
so  as  not  to  conflict,  we  adopted  the  anggeetioa 
of  Burns,  J.,  in  the  above  cited  case,  by  limitiog 
the  operation  of  the  latter  to  cases  where  indi- 
viduals have  laid  out  streets  or  roads  for  the 
public,  and  they  have  by  user  or  otherwise  be- 
come public  highways.  The  present  case  relates 
to  the  construction  of  section  814,  the  langnnge 
of  which  leaves  no  room  for  doubt,  if  it  be  not 
limited  by  section  836.  We  conclude,  therefore, 
that  the  soil  and  freehold  of  the  roads  in  qoetftion 
was  in  the  Crown. 

But  section  881  gave  to  Township  Councils  the 
power  to  pass  by-laws  both  for  opening  roads, 
and  (sub-section  5),  for  preserving  or  selling 
timber  trees,  dkc,  on  any  allowance  or  appropri- 
ation for  a  public  road,  and  the  effect  of  this 
enactment  and  the  absence  of  any  by-law  on  the 
subject  are  to  be  connldered. 

If  there  was  no  Such  provision,  the  property 
in  trees  growing  on  the  road  allowances  woulJ, 
undoubtedly,  be  in  the  Crown. 

The  leading  object  of  tho  reservation  of  mad 
allowances  however,  was  Dot  to  grow  timber  tree) 
upon  them,  but  that  that  they  should  be  pobser- 
vient  to  the  advantage  of  settlers  upou  Uod  i«d- 
joining  or  near  thereto,  as  well  as  of  the  gt*neral 
public.  We  are  not  prepared  to  bold  tli^t  ^ 
settler  who  col  doirn  timber  trees  on  an  u  it)«r. 
an  CO  for  road  bona  fide,  for  the  porpode  cf  kcchs 
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to  the  lot  on  whleh  he  wm  Mttling.  wai  liable  te 
the  CrowD  or  to  aoj  one  else  as  a  wrong  doer.  Nor 
are  we  ready  to  sffirm  that  a  bj-law  of  the  town- 
sbip  wbich  prohibited  onder  a  penal tr,  the  eot- 
ting  down  of  trees  bj  a  settler,  and  for  snch  a 
purpose  wonid  be  within  the  spirit,  though  within 
tb6  letter,  of  the  Act  ^  bj-Uw  ''for  the  preeerr* 
log  of  timber  trees  "  Bat  it  does  not,  on  the 
other  btnd,  follow  tbRt,  sabordioate  to  the  lead- 
ing object  of  road  allowances,  tbe  right  to  sell, 
if  not  the  right  to  presenre,  will  not  giro  to  the 
monicipiUitj  a  qnalified  property  in  Uie  timber 
trees  growing  upon  snob  allowaneee. 

The  power  to  sell  does,  in  oar  opinion,  give 
tbe  right  to  take  the  price  for  mnnioipal  pur- 
poses, end  it  must  cany  with  It  the  power  to 
confer  open  the  purchaser  a  right  to  enter,  out, 
iDd  take  sway  what  is  sold  to  him ;  but  if  the 
Townpbip  Council  has  such  a  property  in  the 
trees  that  they  may  sell  them,  and  may  pass 
bj-lawstopreserre  ttiem  fh>m  depredation,  which 
Doat  be  by  inflicting  a  penalty,  it  appears  to  us 
that  to  eneble  them  to  enjoy  the  fhll  adrantage 
vhiob  the  Legislature  meant  to  confer,  they  Mut4 
ftlao  have  the  right  to  recover  from  a  wrong  doer 
the  TAlae  of  sooh  timber  trees,  when  he  cute  and 
ukea  them  away.  We  think  they  have  fthie  right, 
tad  anlike  tbe  power  to  preserre  or  to  seU,  3iai 
thej  need  not  pass  a  by-law  in  order  to  exercise 
it.  We  thibk,  alee,  that  they  may  recover  for 
mch  a  cause  of  action  on  a  count  framed  ae  the 
first  count  is,  in  which  it  appears  to  us  the  charge 
i<  the  cutting  and  carrying  away  the  growing 
timber.    It  la  not  a  eonnt  quart  cUmtum  /npL 

There  remains  only  tbe  question  as  to  the 
ftdntssion  of  the  witness  Tallen.  Before  the 
Efideace  Act  it  was  well  settled  that  whatever 
interest  a  witness  may  have  had,  if  he  was  dU 
▼eRt^d  of  it  by  releaM  or  payment,  or  by  any 
other  means,  when  he  was  ready  to  be  fwom, 
there  was  no  objection  to  his  competency.  Nn- 
meroQs  eases  establish  this  proposition;  many 
of  them,  fz  gr.^  that  of  co-partners,  one  of  whom 
*>u<  iD«de  c«>mpeteDt  by  release,  being. stronger 
thun  the  prenent.  The  Evidence  Act  cannot  be 
Kmd  wt  as  to  iuerHMe  the  olijeetioDe  on  the  score 
nf  eumpeteaey.  In  tbe  preeent  easa.  a  release 
eoder  seal  of  all  the  witness's  Interest  wai  pro« 
dooed  snd  proved. 

We  think  the  rule  shonld  be  discharged. 


ENaiilSH  BSPOBTS. 


C0ANGERT. 
YisoovMnss  QoBT  t.  Ct abk. 


Z^i 


Vhan  the  lq|iny  sought  to  be  rastrained  has  baea  oom- 
pfetcd  before  thatUktt  of  tbe  bUl,  and  tbe  pteiattifhas 
IB  tbe  flxvt  instanee,  oeiiuuidad  damages,  tbe  Court  will 
aot  gruit  a  Tnandatorr  inlnnetlmi,  even  whan  the  bbf 
J>>7  la  MibstaBtial,  bat  will  direct  an  iaqoiiy  as  to 


The  Boiae  and  Tffantloii  oecaasioiied  b7  a  itaam  engine  aad 
ctaodar  mw  eonaidared  aa  aanoyaaoa  amoiutniig  to  a 
uUMBoe,  la  reapeet  of  which  an  uqaixy  aa  to  damagea 
vaegrantad. 

^HwrS  y.  iVitafterd;  14  W.  &  S12,  L.  R  1  Ch.  M4, 
emsidered. 

DKiee  of  atoait,  T.  C,  afflimed. 

This  was  an  appeal  flrom  a  decision  of  the 
Viee-CbanceUor  Stuart  Tbe  plaintiff  was  own- 
tr  of  a  row  of  small  tenements  in  Groese-itrect 


Rathbone-plaoe,  which  were  let  oa  lease  to  ten- 
ants, who  enblet  them  in  lodgings  to  persons  of 
the  working  classes.  Up  to  the  month  of  August, 
1884,  at  the  back  of  the  houses,  fourteen  feet 
f^om  them  only,  was  the  back  wall  of  a  range  of 
ancient  etablee  In  Black-Horse  Yard,  twenty-sis 
fbet  In  height.  The  defendant  in  that  month, 
acquired  the  site  ef  the  stablea,  and  began  to 
creel  thereon  a  factery,  with  an  external  wall 
flfly-siz  feet  high,  which  was  bull!  up  to  Its  fill 
height  in  the  month  of  December,  1884,  and  the 
factory  was  completed  and  used  soon  after.  On 
the  10th  of  January  the  agent  of  the  plaintiff; 
who  had  hitherto  not  complained,  wrote  to  the 
delhndant,  and  oomplalned  thai  the  factory  wall 
iaisrfsred  seriously  with  the  acceet  of  light  and 
air  to  the  plalntiff*a  houses,  and  en  the  26th  of 
Janaaiy  wrote  again,  demanding  £800  as  com- 
pensation, and  requiring  in  the  alternative  thai 
the  damage  shonld  be  aseeesed  by  a  onrveyor. 
The  defendant  in  replyt  offered  to  pnrobaee  the 
freehold  at  a  fair  price,  or  to  take  a  long  lease 
of  the  premises ;  but  hU  oflbr  w^  deolined,  and 
a  mandatory  injnnelion  threatened.  The  bill 
was  filed  in  April,  1866,  praying  that  the  defen- 
dent  mighl  be  restrained  from  erecting  a  wall 
higher  than  any  wall  which  had  existed  on  the 
site  during  the  last  twenty  yeans,  or  raising  any 
wall,  by  which  the  aecees  of  light  and  air  to  the 
back  of  the  honee  might  be  impeded,  and  thai 
the  defendant  mighl  be  ordered  to  reduce  any 
wall  already  built  by  him  to  a  height  not  greater 
than  the  original  height  of  the  stabU  wall,  with 
an  aUemative  prayer  for  an  Inquiiy  ae  to  dama- 
ges ittstaiad  by  the  plaintiff^.  The  plaintiff  did 
not  move  for  an  iijuikotioa,  but  after  answer 
amended  her  bill,  and  charged  the  existanoe  of 
a  naisance,  oooeeeioned  by  the  aohM  and  vibra- 
tion caused  by  a  eteam-englna  and  eironlar  saw, 
which  were  at  work  in  the  factory  from  morning 
to  night,  and  the  smell  ef  paint,  need  in  painting 
the  *^  self -coiling  revolving  shutters,'*  of  which 
the  defendant  was  maker  and  patentee ;  in  res- 
pect of  which  she  prayed  for  an  li^unetion  or  an 
inquiry  as  to  damagee. 

The  Vioi-CBAiionton  deeUned  to  grant  the 
injunction,  but  dlreeted  an  inquiry  as  to  damagee, 
in  respect  both  of  the  lose  of  light  and  air.  and 
of  the  annoyanee  oansed  by  the  noise  and  vibf*a- 
Uon.     From  this  decielon  the  defbndani  appealed . 

Aicon,  Q.  C,  and  ^«vtr,  for  the  appellaot — 
We  admit  that  the  erection,  to  some  extent,  does 
Interfere  with  the  plaintirs  light  and  air,  but 
her  daim  is  an  exaggerated  one,  and  ie  not  put 
forward  In  such  a  shape  aa  to  entitle  her  to  re- 
lief in  this  conrt.  She  haa  herself  made  it  a 
question  of  damages  only,  and  this  is  a  mere  bill 
for  £800,  which  ought  to  be  dismissed,  without 
nr^ttdice  to  her  right  to  bring  an  action.  Delay 
U  also  ihtal  to  her  claim.  She  has  stood  by  and 
allowed  na  to  lay  out  £4,000,  and  it  was  too 
lato  in  April,  1866,  to  ask  for  a  mandatory  injunc- 
tion when  the  building  was  practically  finished 
in  December,  1864.  As  the  plaintiff  is  a  revere- 
loner,  the  damage  done  to  her  is  inappreciable, 
and  the  Court  will  not  interfere  on  her  behalf, 
when  the  result  would  be  the  ruin  of  our  trade. 
They  referred  to  C/arAre  v.  C/orib,  14  W.  R.  116) 
L.  R  1  Ch.  16;  DwtU  v.  iVKdborif,  14  W.  R. 
212,  L.  R.  1  Ch  244;  Cwriw'u  Company  v.  Cor* 
&elf,  18  W.  R  1056;  Bohton  v.  WHiiftghom,  14 
W.  R.  201,  L.  R.  l  Ch  442. 
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Oreene,  Q.  C.,  and  Waf/ord^  for  the  reepond- 
•nt,  wer«  not  o»Iled  upon. 

Wood,  L.  J. — The  strongest  point  in  this  ense 
it,  that  the  demand  of  the  pliintiif  was  in  the 
first  instance  shaped  in  the  waj  of  damages.  As 
regards  the  aotoai  state  of  things  in  the  present 
ease,  the  question  whether  injarj  is  or  is  not 
done  to  the  plaintiff  in  eases  of  this  deacription 
has  been  tu\]j  considered  in  Clarke  t.  Clark 
Durdl  T.  JPritehard  {ubi  iup.)  There  is  a  wall 
of  fiftj-six  feet  in  beight»  erected  by  the  defend- 
ant in  snbstittttion  for  a  wall  of  tventy-six  feet, 
and  at  a  distanee  of  fourteen  feet  only,  npon  the 
STorage,   from  the   plaintilTs   back    windows. 

There  is  no  doubt  that  the  light  and  air  hare 
been  considerably  diminished :  at  the  same  time, 
as  is  generally  the  case,  some  compensation  is 
given.  There  is  a  recess  in  one  part  of  the  wall, 
and  an  open  space  left  in  another  part,  bnt  what 
guarantee  has  the  plaintiff  for  the  continoanoe 
of  such  accomodation  t  This  accomodation, 
therefore,  on  which  the  defendant  has  laid  some 
stress  in  his  CTidenee,  cannot  be  taken  into  ac- 
count in  estimating  the  ii^nry  sustained.  I  cer- 
tainly am  inclined  to  think  that  Lord  Cranworth, 
L.  C,  carried  a  little  too  far  the  principle  laid 
down  by  him  in  Tata  ▼.  Jack,  14  W.  R.  618,  L. 
R.  1  Ch.  296,  that  the  owner  of  ancient  lights 
is  entitled  not  only  to  sufficient  light  for  the  pur- 
pose of  his  then  business,  but  to  all  the  li^t 
which  he  had  enjoyed  prcTlously  to  the  interrup- 
tion sought  to  be  restrained ;  but  that  is  needless 
to  be  considered  here,  as  in  the  present  case 
there  was  an  absolute  interference  with  the  plain- 
tiff's light.  That  being  so,  there  is  no  question 
but  that  the  plaintiff  might  have  filed  her  bill, 
and  moved  for  an  injunction  while  the  factory 
^as  in  course  of  erection.  Now  the  factory  was 
completed  for  all  practical  purposes  in  December, 
but  the  plaintiff's  agent  first  complained  on  the 
lOth  of  January.  The  remarks  of  Sir  G.  Turner, 
L.  J.,  in  DureU  t.  PrUehard^  as  to  the  practice 
of  the  Court  with  respect  to  mandatory  Injunc- 
tions mean  simply  this  —that  the  Court  will  not 
interfere  to  the  extent  of  pulling  down  a  build- 
ing already  finished,  unless  where  very  serious 
damage  would  otherwise  ensue.  Delay  on  the 
part  of  the  plaintiff  has  been  spoken  o(^  but  I 
think  that  a  month  was  not  a  very  long  time  for 
a  rcTersioner  like  the  plaintiff  to  become  acquain- 
ted with  what  was  going  on  and  make  up  her 
mind  to  interfsre.  The  case  originally  assumed 
the  complexion  of  a  mere  question  of  damages ; 
but  £800  is  a  large  sum,  and  the  defendant  did 
not  choose  to  come  in  to  such  terms.  It  cannot, 
however,  be  said  that  the  light  and  air  enjoyed 
by  another  may  be  taken  by  any  one  with  impu- 
nity on  the  condition  of  paying  him  damages  for 
the  depriyatlon,  to  be  assessed  possibly  some- 
what as  claims  of  compensation  are  assessed 
under  the  Lands  Clauses  Act;  although  the 
plaintiff  mfty  all  along  hate  been  willing  enough 
to  take  damages,  provided  she  could  get  the  sum 
she  demanded.  The  question  as  to  noise  and 
vibration  rests  on  a  different  footing.  The  Court, 
in  my  opinion,  has  Jurisdiction  to  direct  an  in- 

2oiry  as  to  damages  in  this  case.  It  is  in  evi* 
ence  that  a  steam-engine  and  circular  saw  are 
in  constsnt  work  from  morning  to  night  fourteen 
feet  from  the  windows  cf  one  of  the  houses,  and 
that  must  be  an  annoyance  amounting  to  a  nui- 
sance, if  SoUau  v.  Dtiield,  2  Sim.  H.  8.  160,  be 


law.     The  decree  of  the  Vice- Chancellor  most  be 
sustained,  and  the  appeal  dismissed. 

SiLWTM,  L.  J. — I  am  of  the  same  opimoa. 
The  defendant  has  wholly  failed  to  prove  that 
the  delay  of  the  plaintiff  in  commencing  proceed- 
ings to  establish  her  right  was  such  as  to  disea- 
title  her  to  relief.  With  respect  to  the  substoa- 
tial  injury  which  the  evidence  shows  the  pl«n- 
tiff  to  have  suatasned,  the  case  of  DareU  v.  Prit- 
ehard,  at  first  sight,  would  seem  to  justify  the 
Court  in  granting  a  mandatory  injunction.  Roh. 
ton  V.  WUiinphamf  however,  shows  that  that  elan 
of  cases  has  been  carried  too  far.  I  think,  there- 
fore, that  the  Vioe-Chancellor  was  right  in  limit- 
ing the  relief  to  an  inquiry  as  to  damages  sus- 
tained by  the  plaintiff,  and  not  granting  a  man- 
daiory  iig unction.  The  case  goes  far  beyond  the 
principle  laid  down  in  Clarke  v.  Clark,  inasmoeh 
as  it  is  dearly  proved  that  the  plaintiff  has  in 
the  present  case  sustained  ■  tbstanti^l  injury : 
and  so  I  agree  with  the  Lord  JuJ*tioe  that  the 
appeal  must  be  dismissed. 


COEBBSPOITDENCB. 


JHtiiion  CourU — Ecidstice  iifpariiet  to  iuit 

To  TBI  Ennoms  or  mn  Law  Jouusial. 

GnrrLncsR,  —  A  point  has  arisen  in  our 
Division  Court  here,  upon  which  I  should  be 
most  happy  to  hsve  your  opinion. 

It  has  been  customsry  for  our  Judge,  under 
the  102nd  section  of  the  Division  Court  Act^ 
to  allow  plaintiffs  to  go  into  the  witness  box 
as  of  right,  and  prove  their  claims,  when  the 
amount  is  $8  00  or  under.  At  the  last  Divi- 
sion Court  held  here,  objection  was  taken  that 
the  plaintiff  in  a  certain  suit  had  no  right  to 
swear  to  his  claim  until  he  first  gaTe  sufficient 
evidence  to  lay  the  foundation  of  his  daim,  or 
to  satisfy  the  Judge  that  a  debt  had  been  con- 
tracted ;  and  that  then  it  was  discretiooaiy 
with  the  Judge  to  allow  him  to  swear  as  to 
the  amount  The  Judge  absolutely  refused 
to  listen  to  the  objection,  and  said  there  was 
no  such  law  in  the  Division  Court  Act. 

If  the  Judge  is  right,  I  see  no  sense  what- 
ever in  the  section. 

I  cannot  see  why  a  party  should  be  allowed 
to  prove  his  own  claim  under  96  00,  any  more 
than  OTor  that  amount,  unless  the  statute  ex- 
pressly gives  him  the  right  to  do  so,  which  I 
think  it  does  not 

By  giving  your  opinion  at  length  on  the 
section  referred  to,  you  will  much  oblige 

Tours  Tsry  truly, 

iKQVtRBS. 

Perth,  July  17,  1868. 

[See  Editorial  remarks.]— Eds.  L.  J. 
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AUTUMN  CIRCUITS,  1868. 

EAmBV  CimoniT. 

Tki  Hon.  tk0  Chit/  Juttice  of  the  Common  PUom. 

OtUwa Wedoetday..  Sept.  2. 

L'Orginal Wednesday  .  Sept  16. 

Perth Monday Sept.  21. 

Pembroke  «  ^ ......  Friday Sept.  26. 

BrockviUe ^ Wednesday.  Sept.  80. 

ConiwalL... Wednesday  .  Cot  14. 

Ebgston. Wednesday.  Cot.  21. 

MlBXJLVD  ClBGUlT. 

J%s  Son,  Mr,  JutHf  Bagarty, 

BellfTille.... ....•-  ......  Wednesday..  Sept  80. 

Pietoa .•.....•.  Monday Oet  12. 

Nftpasee. ..  ...•— TharMlay  ...  Oet  16. 

Coboarg  Tuesday Oct  20. 

Whitby Tnesday Oct  27. 

Peterborongh    Monday Not.  2. 

Uodsay Friday Nov.  6. 

NiAOABA  ClBOUfT. 

The  Bon.  Mr.  JuiHee  J,  WtUon, 

OvenSoand Tuesday Sept  22 

Barric Tn«8day 8«»pt  29. 

Milton..... ^   Tneisday Oct  6. 

Hamilton : Monday Oct  19. 

St.  Ciitharinea Thursday  ...  Not.  6. 

Welland Wednesday «  Not.  11. 

OXFOBD  ClBOOlT. 

The  Bon.  Mr.  Jtuiiee  Morriton. 

CA7nf:a Thnraday  ...  Sept  10. 

Sineoe Tuesday Sept  16. 

Woodstock  Tuesday Sept  29. 

Stratford Tuesday Oot  6. 

BrtDtford Tuesday Oet  13. 

Qnelph Thursday  ...  Oot  29. 

Berlin Wednesday..  Not.  4. 

WBtTBBB  ClBOUXT. 

The  Bon  Mr.  Juetiee  A.  WiUon, 

Wslkerton..^ Wednesday..  Sept.  16. 

Goderieh Tuesday Sept  22. 

Ssmia Wednesday ..  Sept  80. 

London Monday  ......  Oct  8. 

St.  Thomas Tuesday Oot  27. 

Chatham  Tuesday Not.  8. 

SiDdwieh Tuesday Not.  10. 

HOMB  ClBOUIT. 

The  Bo  A.  the  Chief  Juetke  of  Ontario. 

CottDtyofPcel Thursday.....  Sept  24. 

Citj  or  Toronto Tuesday Oct  6. 

CooatyofYork Thursday....  Oct  16. 


AFPOINTMBK T8  TO  07FICB. 

CAVAPA   OASBRB. 

COXTNTT  OOUST  JT7I)0E& 
WILUAJC  XERCBR  WILSON,  of  Ottoode  H«n,  and 
n  the  Town  of  Bimooe,  in  the  Coontf  of  Norfolk,  Eoqulre. 
Buriiter-at-Iair.  to  be  Judge  of  the  Conatj  Caaii,  of  Mid 
Coonty.  In  the  plaee  and  stead  of  Wmiam  Salmon,  Ute  of 
>ttit  pkoe,  Eaqnire,  deceased.    (Oeaetted  9th  May,  1868.) 

^WILUAM  HORTON,  of  Onoode  Hall,  and  of  the  City 
cf  Undon  in  the  Countor  of  MMdleeez  in  the  FroTlnee  of 
OaUrio,  Eaqolie,  Barilaterat-Law,  to  be  Deputy  Judge 
cftlM  Cwadf  Cout  ft>r the  Conntjr of  Middteeex  in  the 
AUFroTiace.   (Gasstted Mh Jvne,  1868.) 


DEPUTY  MIKISTEB  OF  JUSTICE. 

HEWITT  BERNARD,  of  the  City  of  Ottawa,  Eaqaire, 
and  of  Oagoode  Hail,  Barrifiter-at-Law.    (Oawtted  29th 

OlfTAaiO  OAZBTTB. 

ATTORNEY  GENERAL  FOR  ONTARIO. 

The  Hononble  JOHN  8ANDFIELD  MACDONALD. 
(Gaxetted  16tn  July,  1867.) 

COMMISSIONER  OF  FUBUC  WORK& 

The  Honorable  JOHN  CARLING.  for  the  Province  of 
Ontario.    (Gaietted  16th  July,  1867.) 

COMMISSIONER  OF  CROWN  LANDS. 

The  Honorable  STEPHEN  RICHARDS  for  the  Province 
of  Ontario.    (Gaaetted  16th  July,  1867.) 

PROVINCL4L  SECRETARY. 

The  Honorable  MATTHEW  CROOKS  CAMERON,  for 
the  Province  of  Ontario.    (Gaietted  SOth  July,  1867.) 

PROVINCIAL  TREASURER 

The  Hononble  EDMUND  BURKE  WOOD,  for  the  Pix>- 
vince  of  Ontaria    (Gaaetted  80th  July,  1867.) 

ASSISTANT  SECRETARY. 

THOMAS  CHARLES  PATTESON,  of  the  City  of  To- 
ronto, Eaouire,  Barriater-at-Law.  to  be  Aaaiatant  Secre- 
taiy  and  beputy  Registrar  for  the  Province  of  Ontario ; 
aucla  appointanent  to  date  from  the  lat  day  of  October, 
A.D.,  1867.    (GasBtted  7th  March,  1868.) 

CLERK  OF  THE  CROWN. 

ROBERT  GLADSTONE  DALTON,  of  Oagoode  HalL 
Eaqnire,  Barristar-at-law,  to  be  Clerk  of  the  Crown  and 
Pleaa,  b&  the  Couit  of  Queen's  Bench,  in  the  room  and 
stead  of  Lawrence  Heyden,  Esquire,  deceased.  (Gaaetted 
S7th  June,  1868.) 

DEPUTY  CLERK  OF  THE  CROWN. 

SAMUEL  REYNOLDS,  Junior,  Esquire,  of  the  Town 
of  Preacott,  to  be  Deputy  Cleric  of  the  Crown  and  Clerk 
of  the  tMmnty  Court  for  the  United  Counties  of  Leeds  and 
Grenville  in  the  room  and  place  of  W.  H.  Campbell,  resign- 
ed.   (Gaaetted  March  7th,  1868.) 

WALTER  RUBIDGE,  of  Brantford,  Enquire,  to  be 
Deputy  Clerk  of  the  Crown,  and  Clerk  of  the  County  Court, 
for  the  Coun^  of  Bsant,  in  the  room  and  stead  of  John 
Harvey  Goodaon,  Bequire,  superseded.  (Gaxetted  6th 
June,  1868.) 

COUNTY  ATTORNEYS  AND  CLERKS  OF  THE 

PEACE. 

JULIUS  POUSSETT  BUCKE,  of  the  City  of  OtUwa, 
Esquire,  to  be  Coun^  Attorney  for  the  County  of  Lamb- 
ton,  in  tiie  room  of  Tunothy  Blair  Pardee,  reaigned. 

HENRY  A.  HARDY,  of  the  City  of  Toronto,  Eaqnire, 
Barrister-at-law,  to  be  County  Attoraey  and  Clerk  of  the 
Peace  in  and  for  the  County  of  Norfolk,  in  the  room  and 
stead  of  Wflliam  Mercer  Wilson,  Esquirs,  appointed  Judge 
of  the  County  Court  of  the  County  of  Norfolk ; 

WILLIAM  DOUGLASS,  of  ClMtham.  Esquire,  Barris- 
ter-at-law,  to  be  County  Attorney  and  Clerk  of  the  Peace, 
In  and  for  the  County  of  Kent,  m  the  room  and  atead  of 
Alexander  D.  McLean,  Eeqnire,  deceased.  (Gaaetted,  6th 
June,  1868.) 

WARD  HAMILTON  BOWLBY,  Esqnlre,  LL.  B.,  of 
Oagoode  Hall,  Barrister^t-Law,  for  the  County  of  Waterioo, 
in  the  room  and  stead  of  THOMAS  MILLER,  Eaqnire, 
leaigned.    (Appointed  Mth  December,  1867.) 

CLERK  OF  THE  DISTRICT  COURT. 

HENRY  PILGRIM,  ^uire,  Cterk  of  the  District 
Court  for  the  District  of  Aigoma,  in  the  place  and  stead 
ofSBFTIMUSRUDYERD  PRINCE,  deceased.  (Appoint- 
ed SSnd  October,  1867.) 

POUCE  MAGISTRATE. 

DONALD  BETHUNE,  Esquire,  Q.  C,  Barrister-at-lAW, 
for  the  Town  of  Port  Hope.  (Appointed  80th  January, 
1868.) 

STIPENDIARY  MAGISTRATE. 

CHARLES  WE8TLEY  LOUNT,  of  the  Citv  of  Toronto, 
Sannlie,  Barristei^at-law,  to  be  Stlpendaty  Msglstrate,  for 
ttieTerritorial  District  of  Muskoka.  (GasettedUth  March. 
1886.) 

INSFBGTOB  OF  REGISTRY  OFFICE& 

TlM  Honorable  SIDNEY  81MTH,  of  the  Town  of  Pater- 
boao,  to  be  Inspector  of  Registry  OfUnes  in  and  for  tha 
Province  of  Ontaikk    (Gaaetted  Mth  March,  1868.) 

REGISTRARS. 

CHARLES  UNDSEY,  Bsqni^^  to  be  Realstrar  for  tha 
City  of  Toronto,  In  the  room  and  stead  of  Samuel  Sher- 
wood, Esquire,  deceased.    (Appointed  December  94^  1867.) 
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CHARLB8  WB8TLBT  LOUKT,  of  tiie  Tmitorial  Dit- 
trict  of  HuflkoJta,  Eiqaire,  to  be  B^glitnr  of  uid  ToRtto- 
ilal  District    (Qaiettod  11th  April,  1868.) 

NOTARIES  PUBUC  FOB  ONTABia 

DUNCAN  DUOALL^  of  the  Town  of  Wludwr,  Biqiili^ 
BuTister«i-Lftw ; 

SOLOMON  WHITB,  of  thsTownof  WindMr,  MmpOn, 
Barrister-at-Law ; 

ISAAC  H.  PBICB,  of  the  Citj  of  KmgrtoB,  Mmnuj-tA- 
Law; 

JAMES  EIRKPATRICK  KSKB^  of  tbe  City  of  ToioiitOk 
Eaquire,  Baniater^t-lAW ; 

ROBERT  WALKER  SMITH,  of  tbe  City  of  Toronto. 
Attomey-at-Law ; 

JOHN  BUTTERFIELD.  of  the  Town  of  L'Orignal, 
Attomcy-at-Law ; 

JOHN  KLEIN,  of  the  Towwdilp  of  Cankk ; 

BENJAMIN  FRANKLIN  FITCH,  of  the  1V»wn  of 
Brantford,  Eaqoire,  Ba]Tister«t-lAW ; 

JAMES  F.  MACKLEM,  of  the  Villige  of  Chippewa, 
Gentlemen ; 

FRANCIS  ALEXANDER  HALL,  of  the  Tbwn  of  Perth, 
Gentleman ; 

JAMES  FLEMING,  of  the  Town  of  Brampton,  Saqolre, 
Banister-at-Law ; 

SAMUEL  MoC AMMON,  of  Oaoanoqne ; 

JAMES  HABSHAW  FRA8SR,  of  the  City  of  London ; 

RICHARD  H.  R  MUNRO,  of  the  City  of  Hamilton  ; 

JOHN  EDWARD  BOBE,  of  the  Cl^  of  Toranto; 

ELIJAH  WESTMAN  SECORD,  of  the  Tillage  of  Madoe ; 

LOUIS  BERNARD  DOTLS,  of  the  town  of  Goderich ; 

JOHN  BURNHAM.  of  the  Town  of  Peterborough,  for 
the  ProTlnoe  of  Ontario. 

HENRT  PRESTON,  of  the  VHkn  of  Clifton,  Gentle- 
man, and  CHARLES  TAIT  SCOft,  of  the  YiUage  of 
Win^^ham,  Gentleman. 

EDWARD  STONEHOUSB,  of  the  Vlliage  of  Btnthioy, 

Gentltman,  Attorney-at-law. 

HUBERT  L  EBBBLB,  of  Petn^a,  BM|iiize,  Baniatei^ 
at-law. 

FREDERICK  D.  BARWICK,  of  the  City  of  Toronto, 
Baqoixe,  BarriateMd-law.    (Qasetted  Uth  March,  1888.) 

ALEX.  &  CADENHEAD,  of  tbe  VHlage  of  Feigns, 
Esquire.    (Qasetted  March  7, 1868.) 

J.  FLETCHER  CROSS,  of  Fergos,  Esqnlre,  Banister- 
at-law; 

JOHN  VANDAL  HAM.  of  the  Town  of  Whitby,  OenUe- 
man.  and  ROBERT  COLIN  SCATCHERD.  of  the  Village 
of  Strathroy,  Bsqulte.    (Qasetted  4th  Aprfl,  1868. 

ARTHUR  S.  HARDT,  of  the  Town  of  Brantford,  and 
DAVID  HIRAM  PRESTON,  of  the  Town  of  Napanee, 
Esquires,  Bairisters^it-law.    (Gaaetted  18th  April,  1868. 


GEORGE  TAILLOU.  of  the  Ctty  of  OMawa,  Bsqoiie, 
Attonia7-at-]aw:  HBNRT  HAMILTON  LOUKSTw  the 
Town  or  Pembroke,  Bsqnire,  BarristeD«t-law:  and  FBAN* 
CIS  H0LME8TBD,  of  the  City  of  Toronto,  BMinlreb  At- 
tomey-at-hiw.    (Qasetted  Mh  May,  186&) 

GEORGE  KBNNEDT.  of  the  City  of  Ottawa,  BMQire. 
Barrister^t-Law;  THOMAS  KBNNBDT|_of  the  Cfty  of 
Toronto,  Gentleman,  Attomer«t^w;  DA vTD  CRB ABOB. 
of  the  Town  of  Owen  Sound,  Bsqntre,  Barristor«t-kw,  and 
WILLIAM  H.  LOWE,  of  the  Town  of  BowmanTiUe, 
Gentleman,  Attoney-st-law.    (Gaaetted  6th  June,  1868w) 

WILLIAM  ROBERTSON  CHAMBBBLAIN,  of  Napa- 
nee, Gentleman,  Attoramr-at-Uw.  (Qasetted  Uth  JonoL 
1868.) 

JOHN  WHITLBY,  of  the  City  of  Toronto,  Q«ntleman, 
Attomey-at-Uw.    (Qasetted  90th  June,  186&) 

ASSOCIATE  OORONBR& 

JOHN  W.  CORSON  of  the  Town  of  Brampton,  Esqnirs, 
M.  D.,  for  the  County  of  PeeL 

EDWARD  PLATTER,  of  the  Townahlp  of  King:  BMnlxaL 
M.  D.,  for  the  Coonty  of  York. 

J.  D-EVELYN,  of  the  Village  of  Woodbridge,  Bsfiiln^ 
M.  D.,  for  the  County  of  York. 

WILLIAM  JOHNSTON,  of  tbe  Vown  of  Bnnpton, 
BsquiM,  M.  D. ;  JOHN  GRANT,  of  the  same  plaoe. 
Esquire,  M.  D. ;  and  THOMAS  GRAHAM  PHILLIPS,  of 
theTUli^^  of  Grahamsviile,  Bvpiire^  M.  D.,  for  the  County 
of  PeeL 

CHARLES  B.  BONNBLL,  of  the  VtUsge  of  Boboaygeoa, 
for  tbe  County  of  Victoria. 


DONALD  ROBERTSON,  Bsauire.  of  QneenstowB,  te 
theTk>wnofNisgara.    (OaiwMed Ttfallai^  1868.) 

GBORGE  DICKINSON,  of  the  Itownship  of  Bnssdl 
Esquire,  M.D. ; 

ROBERT  A.  ROE,  of  the  Township  of  Glarenoe,EsmiiR, 
M.D.,  for  the  United  Counties  of  Preeoott  and  Rnsaen ; 

JAMBS  FURGUSON,  of  the  l\>wnship  of  Cunberiand, 
Baqnlre,  M.D.,  for  the  United  Counties  of  Preseotl 

T.  F.  CHAMBERLIN,  of  Morrlsbuiah.  Bsqulie,  M.D., 
for  the  United  Counties  of  Btonnont,  Dnndas  and  0I»- 


JOHN  MASSIB,  of  tbe  Vfflsge  of  Colbone,  Eaqune. 
M.D.  and  AMOS  B.  FIFE,  of  the  VUlsae  of  Bri^taa, 
Esquire,  M  D. ,  for  the  United  Counties  of  Northumberiai^ 
andDuriHun; 

SAMUEL  RAB,  of  tbe  Town  of  Whitby,  Bsqulra,  M.D.. 
for  the  County  of  Ontario. 

His  BxcaixsiroT  has  also  been  pleased  to  ncoept  the 
rerimation  of  GEORGE  EDWARD  BULL,  of  the  VUUgi 
of  Stirling,  for  the  County  of  Hastings, 

DONALD  MoMILLAN.  of  Alezsndria,  BMnire,  M.D., 
and  SAMUEL  CAMPBELL,  of  NotAeld.  Bsqulie,  MD., 
for  the  United  Counties  of  Dnndas,  Stonnont  and  Gka- 
g»rry; 

ROBERT  TRACY,  of  the  Village  of  Seaforth,  Baqoin. 
M.D.,  for  the  County  of  Hnion ; 

J.  S.  W.  WILLIAMS,  of  Oak^ille,  Bsqnire,  M.D.,  for  Oi 
County  of  Holton.    (Qasetted  7th  March,  1868.) 

NIVBN  AGNEW,  of  the  Township  of  DeUware,  Ba^ain, 
M.D.,  for  the  County  of  Mkldlesez ; 

JOHN  MANSON^f  the  Vlllsp  of  IonaJbqulz«,  M.D.; 
WILLIAM  MoGEACHY,  of  theVillage  ofAngaL  EsquiR, 
M.D.;  and  GEORGE  W.  LING,  of  the  ViUageof  WJiaet- 
bug,  Baqnlre,  M.D.,  for  the  County  of  Elgin ; 

ROBBET  HENRY  PRESTON,  of  Newboro*,  Baqofae, 
M.D.,  for  the  United  Countiea  of  Leeds  and  Grenvilie ; 

NEIL  FLEMING,  of  the  Township  of  Colrass,  Esqulie, 
M.D.,  for  the  County  of  Bruce  ; 

ROBERT  RENFBBW  BHTTH,  of  the  Township  of  Lobe, 
Biqulie,  M.D.,  for  the  County  of  Middlesex. 

JOHN  WILTON  KERR,  of  the  Vlilsge  ef  Ainl47TiIla. 
Bsquirei  M.D.,  for  the  County  of  Huron.  (Gaaetted  Uth 
March,  1868.) 

JAMES  TURNER  MULLEN.  M.D.,  of  TuEamora,  sad 
SAMUEL  ALLISON,  M.D.,  of  Caledon  Bast,  Emiuin,  te 
tbe  County  of  Fed ; 

FREDERICK  HENRY  SMITH,  of  the  Township  of 
KaUdar.  M.D.,  Esquire^  for  the  United  CountleB  of  Sinoei 
and  Adoington ; 

JOHN  CARNEY,  of  the  District  of  Algoma,  Bsquin, 
M.D.,  for  the  said  District    (Qasetted  »th  Maich,  1868.) 

JOSEPH  JOHNSON,  of  the  Township  of  Wtatehester, 
Esquire,  M.  D.  for  the  united  Counties  of  Stonnont,  Dnn- 
das and  Glengany. 

ANDREW  MOORE,  of  Ktecardlne  Bsqulra,  X.D.,  kt 
the  County  of  Braoe ; 

THOMAS  WHITE,  Jur.,  of  the  City  of  ^*"p«^t^  i» 
the  City  of  Hamilton.    (Gaaetted  4th  April,  186S.) 

REGINALD  HBRWOOD,  M.D.,  and  JAMBS  W.  DIG- 
BY,  M.D.,  Esquires,  of  the  Town  of  Brantfoid,  for  tbi 
County  of  Brant    (Qasetted  11th  April,  186& 

ROBINSON  BRITTON  PRICE.  Bsnuiie,  for  the  United 
Counties  of  Lennox  and  Addington.  (Qasetted  1st  April, 
1868.) 

SAYBB8  S.  HAOAR,  of  the  Township  of  Wsfofled. 
Esq.,  for  the  County  of  Welland.  (Gaaetted  SOth  April,'«&} 

GEORGE  NBIMIER,  of  the  Village  of  Kenstidt 
Bsquire,  M.D.,  for  the  County  of  Gr^y ; 

ROBERT  WILLIAM  HILLARY,  of  Aurora,  Beqnliv 
M.D.  for  the  County  of  Yoiic;  » 

CHABUiS  WB8TLBY  LOUNT,  of  the  VUlago  of  Bnet- 
bridge.  Esquire,  for  the  Territorial  DIstriotof  Mnskoka. 
Qasetted  Mb  May,  1866.) 

WILLIAM  LAW,  of  tfaeVIDage  of  Duke  HIU,  Esq.  MD., 
for  the  County  of  Middlesex.    (Qasetted  l«th  May,  1868.) 

HENRY  WILUAM  DALTON.  and  ALBZANDBB 
STEWART,  of  Albton,  Esquires,  M.D. ;  and  J.  KNIGHT 
RIDDBLL,  of  Alton,  Esq.,  M.D.,  for  the  County  of  PMl ; 

CHARLES  MoKBNNA,  of  Locetto^THOMAB  TUBM- 
BULIl  of  Mono  Centre;  and  J  AMES  HBimY,  of  Qn^e- 
Tills,  Esquires,  M.D.,  for  tbe  County  of  Simooe ; 

DANIEL  BBATTY,  of  theViUsgeof  fitohmowLB^nkvi 
M.D..  for  the  County  of  Caledon.  (Gaaetted  gfhJune,  t8.) 

THOMAS  ARMSTRONG,  Eaqulie,  M.D ,  for  the  Oooaty 
of  Ontario.    (Qasetted  20th  Juab,  1MB.) 
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OiARY    FOR    AUQUST. 


1.  Sal  . 

I  SUN. 

9,  SUN. 
VI  Wed. 
14-  Frid. 

16.  SUN. 
Jl.  Frid. 
£2.  Sat  . 
21  SUN. 
34.  M»ii. 
».  Wed. 
SO.  BUN. 
31.  Moo. 


.8th  Sutuhfif  after  THnitjf. 

.91k  Swmdof  tifitr  THnitg. 

.Last  day  ror  Mnrioe  for  Conn^  Court. 

.  Lut  day  for  Co.  Ctorlu  to  ceituy  Coonty  Batoi 

to  Monidpalltles  in  CoontiM. 
.lOik  Sunday  aJUr  TrkiUy. 
.lione  Vacation  ends. 
.  Declare  for  Coonty  Conrt 
.111*  5iMd(qr  9fUT  TVfnily. 
.St.  BaHkaUumtw, 

.Appeals  Ikom  Chancery  Chaml)ert. 
.Xft*  Swadat  after  THnUjf. 
.I^at  day  for  Notice  of  Trial  for  Co.  Conrt  I^it 

day  for  lettbig  down  for  rehearing. 


3be  lEoal  (S>mxt»* 
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CAUSKOF  ACTION  IN  DIVISION  COURTS, 
WHERE  IT  ARISES. 

The  principles  gorerning  cum  in  which 
questirns  arise  as  to  the  proper  court  wherein 
to  institute  proceedings  in  Difision  Courts, 
though  still  presenting  many  points  of  difficult j, 
are  graduall  j  becoming  settled.  To  one  branch 
of  the  Bubjeet  we  desire  now  to  refier. 

Sea  71  of  the  DiFisioB  Courts  Aet  enacts 
that  in  J  suit  may  be  entered  and  tried  in  the 
court  bolden  for  the  division  in  which  the  cause 
of  action  arose  or  in  which  the  defendant 
or  anj  one  of  several  defendants  resides  or 
carries  on  basiness  at  the  time  the  action  is 
hrougfati  notwithstanding  that  the  defendant 
or  defendants  maj  at  such  time  reside  in  a 
oouDtj  or  division  or  counties  or  divisions 
different  from  the  one  in  which  the  cause  of 
aedon  arose. 

The  words  '*in  which  the  eaute  of  actum 
arose  "  are,  it  will  be  seen,  deserving  of  special 
attention,  as  numerous  cases  turn  upon  the 
coQstruction  to  be  placed  upon  the  words  here 
printed  in  italic;  and  it  is  a  late  dedsion 
upon  this  part  of  the  section  which  has  called 
our  attention  to  the  subject  The  words 
^'canse  of  action**  have  been  held  in  manj 
oaes  to  mean  the  viKoU  cauuo/action^  or,  as 
Chief  Justice  Dnqier,  in  referring  to  them, 
■ays,  *'  whatever  the  plaintiff  must  prove  to 
entitle  him  to  recover  ....  not  the  contract 
oolj,  but  the  contract  and  the  breach.'* 


The  &cts  of  the  case  referred  to  and  lately 
decided  in  Chambers  (  Cariley  v.  J^ifcen  et  a2.), 
by  Mr.  Justice  Morrison,  on  an  application  for 
a  writ  of  prohibition,  were  as  follows : 

The  defendants,  who  resided  and  carried  on 
business  at  Toronto,  offered  by  letter  written 
at  Toronto,  to  sell  to  the  plaintiil^  who  resided 
and  carried  on  business  at  Kingston,  a  quantity 
of  coal  oil  at  a  certain  price.  The  plaintiff  at 
Kingston  accepted  the  offer  of  the  defendants 
by  telegraph  to  them  at  Toronto,  and  they 
thereupon  shipped  the  oil  to  him  at  Kingston. 
Upon  its  arrival,  however,  the  plaintiff  found, 
as  he  alleged,  that  the  quantity  of  oil  stated 
to  have  been  contained  in  the  barrels  ran 
short,  and  he  then  sued  defendants  in  the 
Division  Court  at  Kingston  for  the  shortage. 

It  was  objected  at  the  trial  that  the  action 
could  not  be  brought  at  Kingston,  on  the 
ground  that  the  cause  of  action  did  not  arise 
there  within  the  meaning  of  the  statute,  and 
that  it  could  therefore  only  properly  be  brought 
where  the  defendants  resided,  under  the  further 
provision  of  the  statute. 

An  application  was  made  in  Chambers  for 
a  prohibition  which  was  eventually  granted, 
thus  deciding  that  in  such  a  case  as  we  have 
referred  to,  the  action  must  be  brought  where 
the  defendant  resided. 

Mr.  Justice  Morrison,  in  giving  judgment, 
referred  to  the  decision  of  the  Chief  Justice, 
held  that  the  cause  of  action  within  the 
sea  71  of  the  Act,  is  not  the  contract  only, 
but  the  contract  and  breach,  and  for  which 
the  plaintiff  claimed  damages.  '^The  sale 
of  the  oil  in  this  case  took  place  where  the 
defendants  resided,  at  Toronto,  to  be  de- 
livered to  the  plaintiff  at  Kingston,  and  the 
breach  was,  that  the  full  quantity  of  oil  was  not 
delivered  to  the  plaintiff  at  Kingston,  the 
barrels  being  short  of  measure  On  the  au- 
thority of  the  case  dted,  the  cause  of  action 
arose  partly  at  Toronto  and  partly  at  Kingston, 
and  the  plaintiff  must  therefore  sue  the  de- 
fendants in  the  Division  Court  of  the  Division 
in  which  they  reside,  that  is  at  Toronta" 


JUDICIAL  FORM  OF  EXPRESSION. 

There  is  much  sound  sense  In  the  following 
observations  of  the  late  Chief  Justice  of  the 
Supreme  Court  of  the  State  of  Georgia — de- 
livered by  him  on  refusing  an  application  for 
a  new  trial  made  on  behalf  of  a  man  who  had 
been  convicted  of  murder:— 
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"  All  theeyideDce  shews  a  yicioas  and  depraved 
propensity  to  take  haman  life — for  the  preserra- 
tion  of  which  hnman  laws  are  enacted." 

"  In  this  age-  of  recklessness  and  terrible  de. 
moralization  of  men— if  men  sow  the  wind  they 
cannot  expect  courts  and  juries  to  interpose  and 
preyent  them  from  reaping  the  whirlwind-— they 
must  eat  of  the  fruit  of  their  own  doings.  It  has 
been  said  heretofore  that,  few  cases  of  murder  in 
the  first  degree,  such  as  poisoning  and  private 
assassination  were  committed  by  our  people.  But 
f  passion  without  sufficient  provocation  b  to  exp 
cuse  men  from  the  crime  and  guilt  of  murder, 
then  is  human  life  cheap  indeed— of  no  more  value 
than  the  sparrow's." 

"  I  have  lost  faith  very  much  in  punishment  as 
a  means  of  amending  the  offender  himself.  Its 
reformatory  effect  is  not  much,  I  fear;  still  its 
punitive  power  must  be  felt;  and  while  the 
glittering  blade  wielded  by  the  strong  arm  of 
malice  is  mighty  to  destroy,  still,  tht  unaU  cgrd 
in  the  hafuh  of  the  executioner  ofjuttiee  mu$t  be  felt 
to  be  not  Uee  fatal  and  unerring"  (/) 

''This  is  an  age  of  Cains  and  the  •voices  of 
murdered  Abels  come  up  at  every  court  crying 
aloud  to  the  ministers  of  the  law  for  vengeance. 
Let  the  stern  response  going  out  from  the  Jury 
box  and  the  bench  be,  who  sheddeth  man's  blood 
without  legal  excuse  or  justification — ehdUbe  hung 
by  the  neck  tiU  he,  it  dead."  (//) 

85th  Qeorgia  Reports,  169-170. 

As  a  matter  of  taste — it  would  be  a  not 
agreeable  surprise  to  hear  from  our  Judges, 
similar  forms  of  expression — however  readily 
we  might  Goncur  id  the  sentiments  expressed. 


SELECTIONS. 


CRIMINAL  LIABILITY  WHERE  THERE 
IS  NO  CRIMINAL  INTENTION. 

The  legal  maxim  of  Aetna  nan  fcteit  reumf 
niii  mens  nt  rea^  though  in  criminal  cases  of 
general,  is  not  of  universal  application,  since 
there  are  many  violations  of  the  criminal  law 
in  which  it  forms  no  excuse  whatever.  To 
instance  only  the  well  known  principle  so  often 
declared  from  the  judgment-seat  when  some 
poor  wretch,  in  extenuation  of  his  conduct, 
asserts  that  when  he  did  the  act  for  which  he 
has  been  prosecuted  he  was  drunk — that 
drunkenness  is  no  excuse  for  crime,  it  will  at 
once  be  understood  that  the  absence  of  a  cri- 
minal intention  is  not  always  an  excuse  for  an 
act  which  the  criminal  law  forbids.  No  doubt 
'*  it  is,**  as  said  by  Lord  Kenyon  in  Fowler  r. 
Paget,  7  T.  R*,  614,  "  a  principle  of  natural 
justice  and  of  our  law  that  the  intent  and  the 
act  must  both  concur  to  constitute  the  crime.*' 
And  as  remarked  by  Erie,  0.  J.,  in  Brueh- 
masUr  v.  Eeynolde,  18  0.  B.,  N.  S.,.  68,  "  a 


a 


man  cannot  be  said  to  be  guilty  of  a  delict 
unless  to  some  extent  his  mind  mes  widi, 
the  act*'    But,  as  observed  Mr.   Broom  ioi 
his  Legal  Maxims,  **the  first  observation  wfaicht 
suggests  itself  in  limitation  of  the  principle 
bus  enunciated  is,  that  whenever  the  lav 
positively  forbids  a  thing  to  be  done,  it  be* 
comes  uereupon  ^mo  facto  illegal  to  do 
willfully  or  in  some  cases  even  ignorantly ;  an 
consequentiy  the  doing  it  may  form  the  subject? 
matter  of  an  indictment,  information,  or  oth 
criminal  proceedings  iimpliciter^  witiiout  sd 
addition  of  the  corrupt  motive.*'     The  obs 
vations  of  Ashurst,  J.,  in  Bex,  v.  Saintbwy 
T.  R  427,  puts  the  doctrine  in  a  very  d 
point  of  view.    He  says :  '*  What  the  law  s&ti 
shall  not  be  done,  it  becomes  illegal  to  do  an 
is  therefore  the  subject-matter  of  an  indi 
ment   without  the  addition  of  any  corru 
motives.    And  though  the  want  of  corrupt] 
may  be  the  answer  to  an  application  for 
information  which  is  made  to  the  extraordin 
jurisdiction  of  the  court,  yet  it  is  no  answer 
an  indictment  where  the  judges  are  bound  b 
the  strict  rule  of  law."     Where  a  statute  i 
order  to  render  a  party  criminally  liable 
quires  the  act  to  be  done  feloniously,  malicio 
ly,  fraudulentiy,  corruptly,  or  with  any  oth 
expressed  motive  or  intention,  such  motive 
intention  is  a  necessary  ingredient  in  the  cn'ni 
and  no  legal  offence  is  committed  if  such  moti 
or  intention  be  wanting ;  but  where  the  enaci 
ment  simply  forbids  a  thing  to  be  done,  moti 
or  intention  is  immaterial  so  &r  as  concerns  t 
legal  criminality  of  the  act  forbidden. 

A  recent  illustration  of  this  important  pnt 
ciple  is  to  bo  found  in  the  case  of  Rex  v.  ~' 
Beeorder  of  Woherhampton,  18  L.  T.  Re] 
N.  S.  895.  That  was  acase  which  arose  oot' 
a  violation  of  the  20  t  21  Via,  c.  83  (Sale 
Obscene  Books  Prevention  Act),  the  1st  secti< 
of  which  enacts  that  it  shall  be  lawful  for 
two  justices  upon  the  complaint  that  the  ooc 
plainant  has  reason  to  believe  that  any  obscei 
books  are  kept  in  any  house,  Ac,  for  the  pc 
pose  of  sale  or  distribution,  complainant  a]^ 
stating  that  one  or  more  articles  of  the  lil 
character  have  been  sold,  distributed,  Ac, 
as  to  satisfy  the  justices  that  the  belief  of  tl 
complainant  is  well  founded,  and  upon  sue 
justices  being  also  satisfied  that  any  of  sac 
articles  so  kept  for  any  of  the  purposes  afoij 
said  are  of  such  a  character  and  descriptic 
that  Uie  publication  of  them  would  be  i  mi 
demeanor  and  proper  to  be  prosecuted  as  so<' 
to  give  authonty  by  special  warrant  to  at 
constable  or  police  oflScer  into  such  house,  &^ 
to  enter  and  to  seardi  for,  and  seize  all  sa< 
books,  &c,  as  aforesaid  found  in  such  hous 
&a,  and  to^  canr  the  articles  so  seised  before 
the  justices  issuing  the  said  warrant,  and  sach 
justices  are  then  to  issue  a  summons  calling 
upon  the  occupier  of  the  house,  Ac,  to  appeu' 
within  seven  days  before  any  two  iustices  in 
petty  sessions  for  the  district,  to  show  cause 
why  the  articles  so  seised  should  not  be  de- 
stroyed ;  and  if  such  occupier  shall  not  appear 
at  the  said  time,  or  shall  appear,  and  the  jus. 
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b'cM  sball  be  satisfied  that  such  articles  or  an  j 
of  them  are  of  a  ehafacter  stated  in  the  warranty 
and  that  they  hat«  been  kept  for  ahy  of  the 
parposes  aforesaid,  it  shall  be  lawful  for  them 
to  order  the  articles  so  seised,  except  such  of 
them  as  tbej  consider  necessary  to  be  preserr- 
ed  IS  evidence  in  some  future  proceedings^  to 
be  destroyed  at  the  expiration  of  the  tune 
thereinafter  allowed  for  lodging  an  appeaL 

It  appeared  that  one  Henry  Scott,  who  was 
\  tradesman,  liring  at  Wolverhampton  was  a 
neraber  of  a  body  called  "The  Protestaqt 
Eiectorial  Union,"  the  object  of  which  was 
**  to  protest  against  those  teachings  and  prac- 
tices of  the  Romish  and  Puseyite  systems  which 
are  in  England  immoral  and  blasphemous :  to 
Quuntaia  the  Protestantism  of  the  Bible  and 
the  liberty  of  England,  and  to  promote  the  re- 
turn to  Parliament  of  men  who  will  assist 
them  in  those  objects,  and  particularly  to  ex- 
pire and  defeat  the  deep-laid  machinations  of 
thi  Jeswts  and  resist  grants  of  money  for 
Ronish  purposes.''  In  furtherance  of  the 
objects  of  this  body,  Mr.  Seott  had  made  eon- 
3iderable  purchases  of  a  pamphlet  called  *^  The 
Confessional  Unmasked,**  which  purported  to 
show  the  supposed  deprsTity  of  the  Romish 
priesthood,  and  the  iniquity  of  the  confessional; 
and  it  did  so  by  extracts  from  the  works  of 
certain  Romish  theologimui  who  had  written 
on  the  practice  of  aurieular  coafessieiv  in  which 
matters  of  a  most  obscene  aod  djis^^ting  cha- 
racter were  discussed  as  prop,Qr  s^bjeict  for. 
inqoiry  at  the  eoofessional  litr.  I^tt  had, 
to  proiQota  the  objects  of  his  ^ociety  of  brin^- 
iog  down  condemnation  on  tl\e/IU>maii  Catholic 
ooafeasional,  sold  publicly,  at  prime  cost,  a 
▼ast  number  of  these  pamphlets,  w(ien  prp63ed» 
ina^  were  taken  against  him  under  the  sectlij^ 
of  the  20  &  21  Vic,  c.  88,  aboye  qupi^  and 
a  great  quantity  of  unsold  pampl^ats  were 
seized  at  his  house,  and  wer^  u\  due  course 
<^^  by  the  justices  t<J^  b^  destroyed. 
Haring  appealed  againsi  t^s  decision,  the 
case  came  on  before  ihi.  I^^corder  of  Wolver- 
hampton, who  found  .that  the  appellant  did 
Qot  keep  or  sell  thi  aai4  pamphlet  for  the  sake 
of  gain,  uix  to^  ipiriejuaice  good  morals,  though 
the  incj^scriminat;  sale  and  circulation  of  them 
^  calciilalSed  t6'haTe  that  effect;  but  he  sold 
tbe  pimpljlets  as  a  member  of  the  said  Protes- 
jutlllecforal  Union  to  promote  the  objects  of 
^t  society,  and  to  expose  what  he  deems  to  be 
(he  errors  of  the  Church  of  Rome,  and  particu- 
itfly  the  immondity  of  the  confessional"  The 
i^ed  recorder  further  said  that  he  was  of 
^nion  that  under  the  crioumstanoes  the  sale 
j|nd  digtribution  of  the  pamphlets  would  not 
he  a  misdemeanor,  nor  be  proper  to  be  prose- 
^  as  such,  and  accordingly  that  the  pos- 
^m  of  them  by  the  appellant  was  not  un- 
^vful  within  the  meaning  of  the  statute ;  and 
u«  therefore  quashed  the  order  of  Justices  and 
'iirttted  the  pamphlets  seised  to  be  returned  U\ 
^«  appellant,  but  granted  a  case  for  the  opinion 
<>f  the  Court  of  Queen's  Bench  upon  the  subject 
.  It  wUl  be  obserred  that  the  right  of  tf 
J«ticcsto  seize  the  books  was  dependent  r 


the  (act  that  they  were  of  such  a  character  and 
description  that  the  publication  of  them  would 
be  a  misdemeanor  and  proper  to  be  prosecuted' 
as  such.  Upon  the  case  being  argued  in*  the 
court  above,  the  judges  differed  from  the  re- 
corder in  his  opinion  upon  the  subject,  holding 
that  the  publication  of  the  pamphlets  would  be 
a  misdemeanor^  and  proper  to  be  prosecuted 
as  such.  In  eiring  his  Judgment,  Gockburn, 
0.  J.,  says :  **  He  (the  recorder)  rot ersed  their 
decision  upon  the  ground  that,  although  this 
work  was  an  obscene  publication,  and  although 
its  tendency  upon  the  public  mind  was  that 
suggested  upon  the  part  of  the  information,  yet 
that  the  immediate  intention  of  the  appellant 
was  not  so  as  to  affect  the  public  mind,  but  to 
expose  the  practices  and  errors  of  the  confes- 
sional system  of  the  Roman  Catholic  Church. 
Now,  we  must  take  it  upon  this  finding  of  the 
learned  recorder  that  such  was  the  motive  of 
this  publication — that  its  intention  was  honest- 
ly and  k^ndjide  to  expose  the  errors  and  prac- 
tices of  the  Roman  Catholic  Church  in  the 
matter  of  confession.  Upon  that  ground  the 
learned  recoider  thought  that  an  indictment 
eould  not  have  been  sustained  inasmuch  as  i» 
the  maiataioaoce  of  an  indietment  it  would 
have  been  necessary  that  the  intention  sbeukl 
hfi  alleged^  namely  that  of  corrupting  the  publ.c 
minid  by  the  obsccme  matter  in  Question.  In 
that  respect  i  differ  from  him.  I  think  that, 
if  there  bo  an  infraction  of  the  kw,  and  an  in* 
tention  to  break  tho  law,,  the  criminal  character 
of  such  publication  is  not  affifected  or  qualified 
by  there  being  some  u^ik>r  object  which  is 
the  immediate  i^nd  p;?iiQ^irj  object  oi  the 
psrties  in  viev(,  of  i^  (^^von^t  and  honest  cha- 
PACter. . . .  1(  take  it,  therefore,  that,  apart  from 
ihe  ulterior  object  which  the  publisher  of  tbid 
work  had  in  view,  that  the  work  itself  is  in 
every  sense  of  the  word  an  obscene  publication, 
and  that  consequently,  as  the  law  of  England 
does  not  allow  of  any  obscene  publication,  such 
publication  is  indictable.  We  havo  it,  there- 
fore, that  the  publication  itself  is  a  br^ch  of 
the  law.^    But  then  it  is  said,  ^Yeg,  but  bin 

gurpose  was  not  to  deprave  the  pi\Ulic  mind ; 
is  purpose  was  to  expose  the  errors  of  the. 
Roman  Catholic  religion,  esneoi^Uy  in  <he  matt 
ter  of  the  confessional.'     fil(9>  it  so*  but  theai 
the  question  presents  iUeW  W  this  -^imule  fornv 

?**^J'''**w"?i*  '^  "^^^  Vdinst  theUw, 
m  order  that  ther^  you  r^^y  .^p«t  sotpo 
ulterior  object  wl\ioh, you  have  ^-  ^w  which 
may  be  an  hqpesjb  ibud  ever      <  ^ZtAe  oiio  ? 
My  answer  is  emiAuiUcall-     -»>,^^^^%u\ca 

it  that  where^maii  puV      /,  *  ^^^- v  ^iol^^^^^^^ 
obscene,  be.  must  b        .iBbessworKWH    ,.^^^,j 

ntentio^  which  r       ^  taken  ^^^^  ^^  •«* 

^f^Jf^'T  •         ^  '^y^  *^ieS  act  tbus 
est«Misbed  r  ^^^  -J^^' ^  the 

^'^^^  W  i^^  ^^n  Cm?utb  of  a 

Z' ""  it  aoU  ^<*  ^f  ^elU  w^  breaking 


1  t^^fi'^^. 

r    ^  •  1     .1      •      • 


manner  oj  Id 
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must  not  do  it  in  a  manner  which  is  illegal" 
Other  learned  judges  expressed  similar  views, 
It  will  he  ohserved  that  the  right  of  the 
justices  to  sei^e  and  destroy  puhlications  as 
mentioned  in  the  case,  depended  solely  upon 
whether  or  not  they  were  of  such  a  character 
and  description  that  the  publication  of  them 
would  be  a  misdemeanor  and  proper  to.be  pro- 
secu  ted  as  such.  1 1  wa<i  necessary  therefore  for 
the  judges  to  decide  whether  or  not  this  pub- 
lication, admitted  to  be  obscene  and  calculated 
to  prejudice  good  morals,  would  support  an 
indictm.ent,  the  publisher  not  diBposing  of  the 
pamphlets  for  the  8akc  of  gain,  nor  in  fact  to 
prejudice  good  morals,  but  to  promote  a  law- 
ful object.  The  language  of  the  Chief  Justice, 
in  holding  that  it  would  support  an  indictment 
was  not  more  emphatic  than  it  was  sound. 
The  maxim  of  **You  shall  not  do  evil  that 
good  may  come  "  is  (as  was  said  by  the  Bench) 
applicable  in  law  as  well  as  in  monds.  Indeed 
if  the  conTerse  of  such  a  doctrine  were  per- 
mitted, the  man  who  gives  another  a  dose  of 
poison  to  terminate  bodily  suffering  and  put  a 
a  speedy  end  to  a  painful,  fatal  malady,  would 
stand  excused  of  crime,  and  it  would  be  an 
available  plea  in  the  mouth  of  a  man  who  blew 
out  the  brains  of  another  who  was  struggling 
in  the  jaws  of  death,  that  he  did  it,  as  he  com- 
•monly  done  to  the  lower  animals,  to  release 
him  from  a  state  of  suffering  which  could  not 
but  speediJy  terminate  in  death.  The  case  we 
have  made  the  principal  subject  of  these  re- 
marks cannot  but  be  looked  upon  henceforth 
«B  a  leading  authority. — Zaio  Titne$. 


MARRIED  WOMEN. 


The  Bill  **  to  amend  the  law  with  respect  to 
the  property  of  married  women,"  prepared  and 
brought  in  by  Mr.  Shaw  Lefevre,  Mr.  Russell 
Gurney,  and  Mr.  J.  S.  Mill,  contains  only 
fourteen  clauses,  and  bears  evidence  of  having 
been  carefully  prepared.  W«  think  that  upon 
the  whole  it  is  an  advance,  though  unquestion- 
ably by  a  somewhat  long  stride,  in  the  direction 
in  which  legislation  and  the  practice  of  the 
Court  of  Chancery  have  been  tending  for  years 
past,  although  the  framer  of  the  preamble 
seems  disposed  to  deny  any  merits  whatever  to 
the  existing  law.  The  preamble  states  that  the 
•Maw  of  property  and  contract,  with  respect 
to  married  women,  is  unjust  in  principle,  and 
presses  with  peculiar  severity  upon  the  poorer 
classes  of  the  community."  The  latter  part  of 
the  preamble  is  unfortunately  true,  as  an  ap- 
plication to  the  Court  of  Equity  by  a  married 
woman  of  the  poorer  classes  is  a  serious  step, 
yet  the  only  one  by  which  she  can  obtain  assis- 
tance from  those  equitable  doctrines  which 
have  displeased  the  common  law  as  regards 
husband  and  wife.  On  the  fbrmer  part  of  it 
we  do  not  in  this  place  express  any  opinion. 
It  is  then  enacted  (section  1),  that  a  married 
woman  shall  be  capable  of  holding,  alienating 
and  devising  property  and  of  contracting  as  a 
/ems  iole^  and  (section  2)  that  property  of 
women  married  after  the  Act,  whUuk  is  to 


come  into  operation  on  the  let  January,  1869, 
whether  belon^ng  to  them  before  marriage  or 
accquired  by  them  after  marriage,  shall  b6 
held  by  them  free  from  the  debts  of  thdr  hus- 
bands, and  from  their  control  or  disposition,  u 
if  unmarried. 

It  is  clear  that  the  best  advice  that  it  is  in 
our  power  to  give  to  a  woman  about  to  be 
married  must  be,  '^  Wait  until  the  1st  of  Jana* 
ary,  1869."  That  the  wife's  property  should 
be  exempted  from  the  husband's  debts  is 
highly  desirable,  but  how  are  yoa  to  exempt 
it  fVom  his  control  f  We  fear  that  it  is  bejoni 
the  power,  even  of  Parliament,  to  do  that 
Suppose  the  case  of  a  husband  and  wife  uod«r 
the  new  law,  being  of  that  dass  where  of  ill 
others  a  settlement  of  the  wife's  property  is 
most  desirable,  the  dass  of  traders.  Under 
the  law,  as  it  is  to  be,  the  wife  retains  her  pro- 
perty ;  before  long,  without  doubt,  she  will  U 
asked  to  put  it  into  the  business,  possibly  to 
become  a  partner  in  it,  to  which  we  can  see  oo 
\^aA  objection  under  the  new  state  of  things. 
Would  not  ninety-nine  women  out  of  a  hondrtd, 
in  such  a  case,  put  their  fortunes  into  their 
husband's  lumds  to  do  what  he  Uked  with? 
and  is  not  that  the  very  evil  which  settlements 
were  meant  to  avert  ?  It  is  however,  still  open 
to  a  woman  on  marriage  to  make  a  settlement 

Section  8  extends  to  women  already  married 
the  right  to  hold,  as  if  unmarried,  pn^etij 
acquired  by  them  after  the  Act,  subject  to  anr 
settlement  which  they  may  have  made  of  it 
and  to  any  vested  rights  of  their  hasbands  ia 
it 

Section  4 :  the  earnings  of  a  married  womfta 
to  be  her  personal  estate ;  is  a  valuable  pro- 
vision, extending  to  all  marriod  women  tb« 
protection  whic^  under  the  20  &  21  Tic:,  c. 
85,  deserted  wives  only  were  enabled  to  obUio* 
This  provision  will  undoubtedly  be  a  greit 
boon  to  the  lower  dasses  of  sodety. 

Section  6 :  a  husband  shall  not  be  liable  fof 
his  wife's  debts  incurred  before  marriage,  or 
for  any  wrong  committed  by  her. 

Section  6  repeals  in  part  the  existiog  hv" 
of  distribution,  giving  the  husband  the  sanift 
distributive  share  in  the  personalty  of  his  in- 
testate wife  as  she  would  take,  on  his  djingf 
intestate,  in  his  personalty. 

Section  7  reserves  the  tenancy  by  the  cor 
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Section  8  provides  for  a  state  of  things  that 
will,  no  dentbt,  often  occur.  Questions  between 
husband  and  wife  as  to  chattels  are  to  be  de- 
dded  in  a  somnary  way,  either  by  the  (Tourt 
of  Chancery  or  by  a  County  Court,  as  the  case 
may  be,  the  tif^  being  reserved  to  the  peti 
tioner  of  applying  to  the  county  courts,  what 
ever  the  amount  at  Mtake  may  be.  It  is  pro- 
bably by  an  oversight  that  no  provision  has 
been  made  as  to  the  amount  that  may  be 
adjudicated  upon  in  the  Superior  Court  and 
County  Court  respectivdy.  As  the  bill  standi^ 
ihe/orum  will  be  entirely  in  the  option  of  the 
petitioner,  irrespectivdy  of  the  amount  at 
stake. 
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Section  9,  however,  prevents  ooe  class  of 
these  questions  from  being  raised,  by  provid- 
ing tlut  a  husband  shall  not  be  liable  to 
account  for  his  wife's  income  and  personalty 
recei?ed  by  him  with  her  sanction ;  although 
we  ciQ  conceive  a  good  many  nice  questions 
being  raised  as  to  what  amounts  to  such  sanc- 
tion on  her  part 

Section  10  contains  a  saving  of  existing 
settlements,  and  power  to  make  future  settle- 
ments, and  does  away  with  the  doctrine  of 
restraint  on  anticipation  as  a  bar  to  the  claims 
of  the  creditors  of  the  wife,  where  such  re- 
straint is  contained  in  any  future  settlement 

Section  11  extends  the  principle  of  the 
Infants  Settlement  Act,  18  k  19  Vic,  c  43, 
enabling  a  girl  (even  if  under  seventeen  appar- 
ently) to  make  binding  settlements  with  the 
consent  of  her  parents  or  guardian,  and  of  her 
iotended  husband,  and  saves  the  husband's 
coTenant  for  settlement  of  wife's  after-acquired 
property  made  before  the  Act  comes  into 
operation. 

We  have  thus  endeavoured  to  give  a  short 
sketch  of  the  principal  features  of  this  Act, 
which,  however  it  may  be  amended,  must,  if 
it  passes,  modify  to  a  great  extent,  if  not  re- 
Tolotionise,  the  position  of  married  women  in 
England  as  regards  property. — 3olicitor$  Jour- 
nal, 


CONFESSION. 


A  controversy  is  raging,  whether,  if  the 
ministers  of  religion  in  a  gaol  receive  a  con- 
Tession  from  a  convict,  they  are  bound  to  com- 
municate it  to  the  publia  We  cannot  under- 
stand the  affirmative  argument*  Where  lies 
the  moral  obligation  to  divulge  any  secret, 
much  less  a  secret  revealed  in  the  confidence 
that  it  will  never  pass  beyond  the  ear  that  re- 
cares  it  ?  No  public  interest  whatever  is  to 
be  served  by  it  A  confession  has  no  other 
idTantage  than  that  it  relieves  certain  restless 
minds  from  an  uncomfortable  feeling  of  doubt 
i  confession  does  not  strengthen  the  verdict, 
oor  does  unconfession  weaken  it  It  is  desir- 
able that  a  criminal  should  confess,  not  for 
the  benefit  of  the  public,  but  for  his  own  sake, 
because  it  is  the  first  step  to  repentance ;  but 
for  this  purpose  the  confession  is  the  same, 
whether  made  to  one  or  many.  As  being  a 
question  wholly  between  the  criminal  and  his 
^od,  we  have  no  hesitation  in  asserting  that 
^1  confessions  made  to  ministers  of  religion  in 
the  performance  of  their  duties  should  be  pri- 
vileged, like  those  made  to  an  attorney.  It  is 
f'>r  the  temporal  advantage  of  the  criminal,  that 
be  is  allowed  to  make  a  clean  breast  of  it  to 
bis  solidtor,  and  it  is  for  his  spiritual  and 
eternal  advantage  that  he  should  do  the  like 
to  his  minister,  and  it  would  be  humane,  right, 
ttd  politic  to  encourage  him  to  save  his  soul 
bj  the  assurance  that  he  will  not  thereby  de- 
stroy his  body.— Xatp  THmei. 


AUCTIONEERS  AND  THEIR  CATA- 
LOGUES. 

A  decision,  with  which  auctioneers  would 
do  well  to  make  themselves  acquainted,  has 
been  delivered  by  Mr.  Serjeant  Wheeler  in  the 
Ormskirk  Countv  Court.    Mr.  Piatt  an  auc- 
tioneer  of  South  port,    sued  Mr.    Bently,  of 
Wigan,  for  the  sum  of  182.  10«.,  the  price  at 
which  a  cask  of  claret  had  been  *  knocked 
down'  to  the  defendant's  wife  at  a  sale  con- 
ducted by  the  plaintiff.     It  was  stated!  in  the 
catalogue  of  the  sale  that  *  a  hogshead  of  wine ' 
containing  50  dozens*  would  be  put  up  for  auc^ 
tion.     The  auctioneer  said  that  he  would  not 
guarantee  quantities,  though  it  could  not  be 
shown  that  this  statement  was  made  in  the 
presence  of  Mrs.  Bently ;'  but  who  is  to  deter- 
mine the  truth  of  that  extraordinary  piece  of 
evidence?  unless  it  was  answered  by  that 
which  followed.     Immediately  afler  Mrs.  Ben- 
tly had  made  an  additional  bid  of  IO4.,  a  Dr. 
limg  offered  a  higher  price  for  the  wine,  if  the 
plaintiff  would  guarantee  that  there  were  only 
80  dozens  in  the  cask,  but  this  the  latter  re- 
fused to  do,  and  Mrs.  Bently  was  declared  the 
purchaser.     Mr.  Piatt  also  swore  that  she  did 
not  repudiate  the  bargain  on  the  day  of  the 
sale.     However,  Mr.  Serjeant  Wheeler,  in  giv- 
ing his  judgment,  said  there  was  no  doubt 
that  the  statement  in  the  printed  catalogue 
was  prima  faeie  the  basis  of  the  contract  be- 
tween the  parties.     That  contract  admitted!  of 
variation,  but  the  variation  must  be  clear  and 
distinct,  and  so  made  as  to  be  within  the  know- 
ledge of  the  parties  at  the  time  the  lot  was  sold. 
Auctioneers  should  be  exceedingly  particular 
in  their  printed  catalogues,  and  although  it 
would  be  hard  to  hold  them  to  the  letter  of 
them,  it  would  be  still  harder  to  the  public  if 
there  were  not  some  degree  of  faith  to  be  at- 
tached to  them.     It  was  quite  clear  an  auction- 
eer must  be  held  responsible  for  his  catalogue, 
and  if  he  sought  to  fix  a  purchaser  upon  terms 
different  from  the  catalogue,  the  evidence  must 
be  clear  that  the  difference  was  brought  home 
to  the  mind  of  the  purchaser  when  he  made 
his  bid.     As  it  was  not  proved  that  that  ha4 
been  done  in  this  case,  the  verdict  roust  be  for 
the  defendant,  with  costs. — Law  Time4, 


SALE  OP  LIQUORS  ON  SUND.VY. 

The  select  committee  to  whom  the  sale  of 
Liquors  on  Sunday  Bill  was  referred,  have 
taken  evidence  upon  the  subject,  and  have 
agreed  to  the  following  special  report : — 

"Your  committee  are  agreed  that  in  certain 
parts  of  the  country,  and  especially  in  some 
of  the  large  towns  in  the  north  of  England,  a 
considerable  feeling  exists  in  favour  of  further 
restriction  upon  the  sale  of  intoxicating  liquors 
on  Sundays ;  that  such  feeling  has  been  fos- 
tered and  stimulated  bv  the  organisation  of 
temperance  societies  and  by  constant  efforts 
on  the  part  of  the  advocates  of  further  res* 
triction ;  that  the  existence  of  such  fbeling 
has  been  proved  to  your  coron^itte^  by  the  9Ti« 
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dence  of  witnesses  conyersant  with  the  state 
of  opinion  in  those  communities,  and  claiming 
specially  to  represent  the  working  classes  by 
the  reports  of  yarious  public  meetings  held 
upon  the  subject,  and  by  the  returns  of  many 
canvasses  made  in  large  towns  with  the  view 
of  ascertaining  the  sentiments  of  the  inhabi- 
tants upon  this  question. 

Your  committee  would,  however,  obserre 
that  great  caution  must  be  exercised  in  affixing 
a  value  to  the  results  of  any  such  canvass. 
Although  no  imputations  of  dishonesty  rest 
upon  the  canvassers,  it  has  been  proved  to 
your  committee  that  in  many  instances  the 
canvass  has  been  of  a  partial  nature,  and  does 
not  adequately  convey  the  real  sense  of  the 
community  whose  opinions  it  professes  to 
represent  Moreover,  it  is  evident  that  a  can- 
vass conducted  by  persons  whose  object  it  is 
to  obtain  a  particular  expression  of  opinion  is 
not  one  of  a  character  to  command  such  im- 
plicit confidence  as  one  conducted  by  more 
impartial  persons.  Therefore,  whilst  so  far 
admitting  the  value  of  such  canvasses  as  to 
accept  them  it^  corroborative  evidence  of  the 
existence  of  a  feeling  in  favour  of  further  re- 
strictive legislation  among  a  considerable  por- 
tion of  the  community,  your  committee  are  of 
opinion  that  no  proof  has  been  afforded  of  such 
a  general  demand  as  should  induce  Parliament 
to  disregard  those  other  considerations  which 
lead  to  a  different  conclusion. 

It  has  been  proved  to  your  committee  that 
a  very  large  number  of  persons  make  use  of 
public  houses  on  Sunday  against  whom  no 
complaint  whatever  is  alleged,  and  to  whom 
further  restictions  to  the  extent  contemplated 
by  the  Bill  would  be  productive  of  serious  in- 
convenience, and  whilst  this  inconvenience 
would  occasion  great  discontent  among  such 
persons,  it  by  no  means  follows  that  a  com- 
mensurate benefit  would  result  with  regard  to 
the  class  against  whom  such  restrictions  would 
be  especially  directed.  Those  who  drink  to 
excess  form  a  very  small  per  centage  of  the 
whole  number  of  persons  who  make  use  of 
pubnc-houscs  upon  a  Sunday,  and  it  is  proba- 
Ud  that  many  of  tHese  persons,  if  deprived  of 
their  present  faciliJLies  for  obtaining  liquor, 
would  have  recourse  to  drinking  in  private 
bouses  and  to  various  methods  of  evading  the 
law.  For  however  beneficial  may  be  the  re- 
sults of  restriction  within  certain  limits,  its 
enforcement  to  such  an  extent  as  to  cause  any 
violent  interference  with  the  habits  of  the 
people  has  a  tendency  to  create  a  discontent 
which  is  sure  to  be  followed  by  evasion,  the 
law  is  brought  into  direpute,  and  effects  are 
not  unfreauently  produced  the  very  reverse 
and  opposite  of  those  intended  by  the  Legist 
jature. 

Jt  is,  moreover,  clear  to  your  committee  that 
ibere  would  be  great  difficulty  in  enforcing 
the  restrictions  proposed  in  the  Bill.  Not 
only  would  the  duties  of  the  police  be  materi- 
ally increased  but  the  duties  so  imposed  would 
be  at  once  harassing  to  them  and  annoying  to 
tte  publia    Tq  thevexe4  question  pf  *  who 


is  a  hand  fide  traveller  ?'  the  Bill  would  add 
the  question  'what  is  a  l&nd  fide  meal  V  and 
this  is  only  a  sample  of  the  difficulties  under 
which  the  publican  would  be  obl^od  to  cutj 
on  his  businesa 

Your  committee  further  observe,  that  the 
proposed  restrictions  do  not  afifbrd  any  hope 
of  the  settlement  upon  a  permanent  basis. 
Most  of  the  advocates  of  the  measure  openly 
avow  that  they  would  accept  it  only  as  an  in* 
stalment,  and  many  of  them  declare  their  de> 
sire  to  put  a  stop  to  the  whole  retail  trade  in 
excisable  liquors.  In  that  trade  a  very  large 
amount  of  capital  is  embarked :  aad  so  long 
as  the  licensed  victuallers  and  keepers  of  beer- 
shops  stand  in  the  position  of  men  carrying 
on  a  recognised  and  legitimate  trade  and  one 
moreover  subjected  to  heavy  and  special  tan- 
tion,  it  would  be  unjust  that  their  operatioDS 
should  be  embarrassed,  and  thdr  property 
depreciated  in  value  by  constant  attempts  to 
impose  upon  them  restrictions  which  do  not 
appear  to  be  demanded  by  any  urgent  public 
necessity.  Your  committee  however  belire  it 
to  be  a  question  worthy  of  consideration, 
whether  it  would  be  advantageous  to  those 
licensed  victuallers  and  keepers  of  beershops 
who  may  be  desirous  of  closing  their  houses 
on  Sunday,  that  licenses  should  be  granted  at 
a  reduced  rate  for  the  sale  of  liquors  on  week 
days  only ;  but  that  it  is  one  upon  which  they 
have  not  felt  themselves  empowered,  by  their 
order  of  reference,  to  take  such  evidence  u 
would  euide  them  to  a  conclusive  opinion. 

The  oeneficial  working  of  the  Public-houses 
Scotland  Acts  1854-62,  which  has  been  de- 
clared by  a  Royal  Commission,  and  of  which 
evidence  has  been  given  before  your  committee, 
does  not  in  their  opinion  establish  any  proof 
that  a  law  similar  or  approaching  it  in  strict- 
ness would  be  either  acceptable  or  expedient 
in  England.  For  even  those  witnesses  who 
spoke  to  the  success  of  the  Scotch  law  admitted 
that  there  was  so  remarkable  a  difference  be- 
tween the  habits  of  the  English  and  those  of 
the  Scotch  people  in  their  use  of  public-houses^ 
that  your  committee  are  of  opinion  that  no 
trustworthy  inference  could  bo  draifn  from 
the  fact  of  that  success. 

Although  it  cannot  be  denied  that  drunken* 
ness,  to  a  considerable  extent,  both  on  Sundays 
and  other  days,  is  to  be  found  in  this  country, 
yet  the  admission  appears  to  be  general  that 
the  present  law  is  working  well,  and  thai 
under  its  operation  a  great  diminution  of 
drunkenness  has  taken  place.  From  this  fact 
it  has  been  argued  that  further  restrictions 
would  lead  to  further  diminution ;  but,  having 
regard  to  the  experienoe  of  the  past,  and  to 
the  agitation  consequent  upon  the  passing  of 
a  less  stringent  measure  than  the  present  in 
1864,  which  measure  was  repealed  in  the  fol> 
lowing  year,  your  oommittee  are  inclined  to 
believe  that  the  safe  limit  of  restrictive  l^sla- 
tion  has  been  reacherl,  and  that  further  mea- 
sures  in  the  same  direction  would  be  unwi$^ 
and  injudicious.  The  praiseworthy  exertions 
of  the  advocates  of  temperance-  must  not  be 
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onderralued.  These  have,  no  doubt,  materi- 
allj  contributed  to  the  diminution  of  drunken- 
cess,  and  simultaneouslj  with  these  exertions, 
and  the  salutary  influence  exerdsed  bj  the 
ministers  of  rdigion,  the  opening,  in  several 
of  our  large  towns,  of  parks  and  other  places 
wherein  fresh  air  and  innocent  recreation  may 
be  obtained  by  the  working  classes  upon  Sun- 
day, has  drawn  many  of  them  from  public 
bouse  associations,  ana  induced  them  to  spend 
their  only  leisure  day  in  a  manner,  more  ad- 
Ttntageons  to  themsdyes  and  to  their  families. 
Other  causes  haye  likewise  contributed  to  this 
desirable  result. 

The  oon<5urrent  testimony  of  all  the  witnesses 
proTes  that  for  many  years  past  there  has 
been  a  steady,  dedded,  and  progressiye  im- 
proTement  in  the  morals,  habits,  tastes,  and 
manners  of  the  people.  The  advance  of  edu- 
cation, the  .wider  ditTurfon  of  knowledge,  and 
the  moral  influences  which  have  been  brought 
to  bear  upon  them,  have  doubtless  all  com- 
bioed  to  produce  this  satisfactory  result  Re- 
garding, then,  this  general  improvement,  and 
at  the  same  time  bearing  in  mind  that  the 
habits  of  the  upper  and  middle  classes  of  sod- 
etj  are  far  more  temperate  at  the  present  day 
than  was  the  case  in  the  early  part  of  the  cen- 
tury, your  committee  are  of  opinion  that  it  is 
not  too  much  to  hope  that  as  the  working 
classes  also  advance  in  self-improvement,  and 
are  actuated  by  that  self-respect  which  is  en- 
gendered by  improved  education,  the  vice  of 
drankenness  will  gradually  disappear  without 
the  necessity  of  fuKher  ooerdve  measures  on 
the  part  of  the  Legislature.  In  this  view  your 
committee  cannot  recommend  the  passing  of 
the  Bill  referred  to  their  consideration,  and 
would  rather  trust  to  the  progressive  improve- 
ment discernible  under  the  present  law,  and 
to  the  further  development  of  those  moral  in- 
fluences to  which  they  have  already  referred. 
—Law  Timei. 


OF  THE  LIABILITIES  OF   DIRECTORS 
OP  PUBLIC  COUPAKIES. 

We  remarked  some  weeks  ago  *  upon  a  case 
which  seemed  to  us  to  be  an  illustration  of  the 
well-known  doctrine,  that  the  directors  of  pub- 
lic companies  stand,  for  most  purposes,  in  the 
Sine  relation  to  the  ordinary  shareholders  as 
trustees  do  to  their  eeituis  que  truBt,  and  in  that 
clttracter  have  an  equitable  right  to  have  re- 
€<»iped  tothem  moneys  which  they  have  bond 
fid€  taken  up  and  expended  for  the  purposes 
of  the  company.    The  case  of  Turquand  v, 
MmhaU,  16  W.  R.  719,  is  an  illustration  of 
the  same  doctrine  on  a  less  agreeable  side ;  the 
nnclosion  we  draw  frt>m  it  being  this,  that 
urectors  are  liable  to  account  as  trustees  for 
uts  done  by  them  in  their  capacity  of  direc- 
^  which  in  the  opinion  of  the  Comi,  amount 
*o  hreaches  of  trust 
Turqviand  v.  Mankall  arose  out  of  the 

nquidation  pf  the  Herefordshire  Banking  Com- 
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pany.  The  bank  was  established  in  1886, 
under  a  deed  of  settlement  The  concern 
never  prospered,  but  fell  from  bad  to  worse, 
and  was  nnaily  ordered  to  be  wound-up  in 
1868,  under  the  provisions  of  the  Companies 
Act,  1862.  We  refer  the  reader  for  a  fuller 
account  of  the  bank,  and  the  circumstances 
under  which  th^  catastrophe  occurred,  to  the 
report  of  the  case  in  the  Weekly  Reporter. 
Suffice  it  here  to  sa^,  that  the  concern  ought 
to  have  gone  into  liquidation  so  long  ago  as 
1846,  in  compliance  with  a  provision  to  that 
effect  in  the  deed  of  settlement,  more  than  one- 
fourth  of  the  paid-up  capital  having  been  lost. 
The  suit  was  instituted  by  the  official  liquida- 
tor, suing  on  behalf  of  the  company ;  and  the 
object  was  to  recover  from  the  surviving  direc- 
tors, and  the  personal  representatives  of 
deceased  directors,  damage  for  losses  occasion- 
ed to  the  eeneral  body  of  shareholders  by  the 
business  having  been  carried  on  after,  it 
ought  to  have  been  discontinued;  by  bad 
debts  being  allowed  to  remain  outstanding, 
and  accounts  to  be  overdrawn ;  by  the  publi- 
cation of  false  balance-sheets,  and  the  payment 
of  dividends  out  of  capital. 

An  objection  to  the  frame  of  the  suit,  that 
the  company  and  not  the  ofBcial  liquidator, 
suing  on  behalf  of  the  shareholders,  should  lie 
the  plaintiff  in  the  suit  for  the  recovery  of  cor- 
porate assets,  depended  on  the  somewhat  me- 
taphysical doctrine  that  the  abstract  term 
called  a  company  has  a  being  and  an  interest 
apart  from  the  persons  who  go  to  make  up  the 
company.  This  objection,  however,  was  dis- 
posed of  by  Lord  Romilly,  who  held  in  effect 
that,  by  the  winding-up  order  the  company 
gud  company  ceases  to  exist,  except  for  the 
purposes  of  winding-up,  and  has  no  longer  any 
mterest  apart  from  that,  of  all  the  persotis  who 
compose  it,  and  that  the  suit,  therefore,  was 
correttly  instituted  in  the  name  of  the  ofiScial 
liquidator  after  the  winding-up  order.  The 
object  was  common  to  all  the  shareholders 
alike.  In  a  suit  so  constituted  the  Court  could 
only  take  cognizance  of  breaches  of  trust 
affecting  the  whole  body  equally.  Many  mis- 
feasances charged  against  the  directors,  the 
**  cooking'*  of  accounts,  the  payment  of  divi- 
dends out  of  capital,  for  instuice,  unquestion- 
ably injured  particular  shareholders,  but  could 
not  be  said  to  be  uniformly  prejudicial  to  the 
body.  To  have  been  paid  a  dividend  out  of 
capital,  for  instance,  might  prejudice  a  con- 
tinuing shareholder,  but  would  actually  benefit 
a  retinnff  one,  who  would  get  a  better  price 
for  his  shares  in  consequence  of  the  dividend. 
There  was,  therefore,  no  remedy  for  these 
wrongs  in  a  suit  constituted  like  the  present 
It  would  be  open  to  any  shareholder  complain- 
ing of  a  particular  wrong  to  take  other  pro- 
ceedings against  the  directors,  in  which  he 
would  have  to  prove  special  damage ;  but  in  a 
suit  for  universal  relief,  no  individual  wrongs 
could  be  redressed.  We  come,  however,  to  a 
branch  of  the  case  against  the  directors,  in 
which  the  Master  of  the  Rolls  was  of  opinion, 
that  an  inquiry  might  show  that  the  share- 
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holders  uniyersallj  had  sustained  some  loss 
by  the  misfeasances  of  the  directors,  and  an 
inquiry  was  directed  accordingly.  In  this 
case,  therefore,  the  surviving  directors  and  the 
personal  representative  of  deceased  directors 
were  held  liable  to  make  good  the  losses  occa- 
sioned by  their  neglect  on  their  part.  The 
inquiry,  it  is  to  be  observed,  went  to  ascertain 
what  losses  bftd  been  so  incurred  since  1846, 
for  a  lapse  of  time  is  no  bar  in  cases  of  breach 
of  trust 

With  reference  to  another  of  the  charges  in 
respect  of  which  an  inquiry  was  also  directed, 
we  cannot  do  better  than  quote  the  words  of 
the  judgment: — *^Mr.  Higgins  was  elected  a 
director  in  1849.  He  ceased  to  be  a  director 
in  July,  1858.  During  the  nine  years  that  he 
was  a  director,  in  open  violation  to  the  clause 
I  have  just  read,  the  directors  advanced  to 
him,  or  allowed,  him  to  overdraw  his  account 
to  an  extent  amounting  to  an  unsecured  bal- 
ance of  £8,000,  and  he  died  in  1860  insolvent, 
owing  to  the  company  £8, 184  2s.  1 1  d.  In  my 
opinion  this  was  a  clear  breach  of  trust,  and 
one  which  the  persons  who  were  the  directors 
during  those  nine  years  are  bound  to  make 
good  if  alive,  and  which  the  estates  of  those 
who  have  died  are  liable  to  replace.  I  cannot 
look  upon  the  acts  of  the  directors  as  different 
in  this  respect  from  the  acts  of  ordinary  trus- 
tees. They  undertake  for  a  valuable  consider- 
ation— a  paid  salary — to  perform  a  duty  for 
certain  persons,  and  for  this  purpose  they 
undertake  to  hold  and  employ  the  money  of 
those  persons  who  trusted  them ;  one  of  the 
promises  they  make  is,  that  they  will  not  lend 
the  money  to  any  one  of  themselves  without 
taking  such  precautions  as  would  in  practice 
have  made  loss  impossible.  They  do  nothing 
of  the  sort ;  they  take  no  precaution,  no  secu- 
rity, tJ\d  throw  away  the  money  of  those  who 
trusted  them,  by  giving  it  to  one  of  their  own 
body.  Are  they  not  then  to  make  it  good  ?  I 
think  they  ara" 

The  case  will,  no  doubt,  remind  our  readers 
of  The  Charitable  Corporation  v.  Sir  Robert 
Sutton,  2  Atk.  400.  This  was  a  suit  by  the 
Charitable  Corporation,  which  was  a  mont  de 
piet^,  a  chartered  pawnbroking  establishment, 
against  the  directors  or  committeemen  as  they 
were  called,  and  others — fifty  in  number — to 
have  satisfaction  for  breaches  of  trust,  fraud, 
and  mismanagement  of  the  concern.  It  was 
a  similar  case  to  this,  but  grosser,  as  the  direc- 
tors in  the  present  case  seem  to  have  been 
guilty  of  little  more  than  erasea  negligentia. 
We  observe  the  following  dieta  of  Lord  Hard- 
wicke,  with  respect  to  the  duties  of  a  **  com- 
mitteeman," VI  hich  may  come  home  to  some 
directors  of  the  present  day,  when  to  be  a 
director  has  become  a  trade  or  pursuit,  irres- 
pective of  the  qualifications  of  the  director,  or 
any  special  knowledge  of  the  business  which 
he  is  to  conduct 

Gross  non-attendance  may  make  him  guilty 
of  the  breaches  of  trust  committed  by  others. 
Saying  that  he  had  no  benefit,  but  that  his 


place  was  merely  honorary,  is  no  excuse  for 
want  of  diligence. 

Where  there  is  supir.e  negligence  in  a  com- 
mittee, by  which  a  complicated  loss  has  oocor- 
red,  all  are  guilty. 

It  was  contented  on  behalf  of  the  directors 
of  the  bank  that,  as  direciors,  they  were  agents, 
and  not  trustees.  They  are  no  doobt  agents 
to  those  who  employ  them  in  the  trust  to 
superintend  the  corporations  affairs,  but  the 
fact  is  that  a  director  is  at  once  an  agent  and 
trustee.  He  is  the  agent  or  delegate  of  the 
shareholders,  to  manage  their  affairs;  he  is 
also  a  trustee,  with  r^ard  to  the  funds  en- 
trusted to  him,  and  the  confidence  reposed  in 
him  by  the  general  body.  It  is  a  hardship, 
no  doubt,  that,  as  directors  act  by  a  board, 
and  the  proceedings  of  a  quotum  are  binding, 
a  director  may  find  himself  unawares  involved 
in  all  the  consequences  of  trust  by  the  mi^ 
conduct  of  a  majority  of  his  colleagues.  It  is 
always  open  to  one  who  disapproves  of  the 
policy  of  the  rest  to  protest  against  it,  and  to 
warn  his  colleagues  against  the  danger  of  the 
course  they  are  pui^uing,  nnd,  in  extreme  cases 
to  warn  the  shareholders.  By  doing  so,  he 
would  probably  exempt  himself  from  the  lia- 
bility incurred  by  the  rest ;  but  few  positions 
can  be  harder  than  the  position  of  a  director  of 
a  company  in  embarrased  circumstances  who 
disapprovesrof  the  course  which  his  colleagues 
are  pursuing,  and  believes  it  to  be  unwarrant- 
ed by  their  fiduciary  position,  yet  knows  that 
if  he  warns  the  shareholders,  or  discloses  the 
state  of  things,  he  may  avoid  personal  liabilitv, 
but  must  ruin  the  company. 

The  following  are  our  own  conclusions  from 
this  case  which  we  venture  to  submit  to  the 
reader. 

After  the  winding-up  order  is  made  a  suit 
may  be  properly  instituted  in  the  name  of  the 
ofi&cial  liquidator  to  recover  from  the  directors 
the  amount  of  losses  incurred  by  reason  of 
misfeasances  on  their  part  which  have  injured 
all  the  shareholders  alike.  The  directors,  how- 
ever, cannot  be  made  liiible  in  such  a  suit  for 
distinct  acts  which  have  injured  pard'calar 
shareholders,  although  individual  shareholders 
who  have  been  damnified  thereby  would  be 
entitled  to  sue  the  directors  who  have  done  or 
sanctioned  those  acts. 

With  regard  to  obtaining  such  relief  the 
position  of  directors  is  similar  to  that  of  trus- 
tees, and  the  rule  actio  personalis  moritur 
eum  persond  is  inapplicable,  so  that  no  time  is 
a  bar  to  the  remedy,  which  extends  alike  to 
surviving  directors  and  the  estates  of  deceased 
directors.  If  this  were  otherwise;  if  in  fact 
these  cases  between  directors  and  the  company 
whose  affairs  they  administer,  or  between  di- 
rectors and  individual  shareholders,  were  to  be 
dealt  with  on  the  footing  of  questions  between 
principal  and  agent,  the  remedy  would  be, 
comparatively  speaking,  imperfect,  and  in  the 
case  before  us  obsolete :  the  wrongs  for  which 
the  remedy  was  sought  having  been  committed 
more  than  twenty  years  before  the  bill  was 
filed,  so  .that  action  on  the  case  would  not  lie, 
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Dor  action  oo  coyepant  for  not  stopping  the 
business  in  1846,  when  more  than  one-fourth 
of  the  capital  had  been  lost  The  rule  cietio 
ptnomdU  moritur  cumpenonA  does  not  apply 
in  cases  of  breach  of  trust  is  still  more  strongly 
shown  by  a  Scotch  case,  Danidtan  t.  Tulloc\ 
3  Macq.  788,  in  which  the  transaction  took 
place  in  1834^  and  the  action  was  commenced 
in  1860,  when  the  original  parties  to  the  trans- 
action were  all  dead.  And  where  a  fraud  had 
been  committed  by  partners  in  a  bank  upon  a 
person,  the  &ct  of  his  haying  brought  an  action 
against  the  suryiying  partner  does  not  preclude 
turn  from  proceeding  in  equity  against  the  per- 
sonal representatiye  of  the  deceased  partner 
{RawlifiB  y.  Wickham,  7  W.  R.  145).  Agents 
eyen  will  under  certain  circumstances  be  con- 
sidered as  trustees  for  their  principal,  and  where 
this  is  so,  lapse  of  time  is  no  bar  to  the  suit 
in  respect  to  frauds  upon  the  principal  com- 
mitted by  them  (  WaUktm  y.  StaiiUon  12  W. 
R.64). 

Sawlim  y.  Wiekhatn^  as  well  as  the  present 
cue,  are  authorities  for  the  principle,  that  in 
the  case  of  directors  or  partners  non-attendance 
and  neglect  of  duty  are  no  excuse ;  and  di- 
rectors who  haye  not  attended  the  board 
meetings,  and  neglected  their  duty,  are  equal- 
ly liable  with  the  rest  to  the  consequences  of 
their  misconduct 

We  haye  already  referred  to  the  distinction 
between*the  company  and  the  aggregate  of  the 
members  who  compose  it  It  may  seem  a 
trifling  one,  but  the  importance  of  it  will  be 
seen  by  referring  to  the  case  of  The  Society  of 
Ptactieal  Knowledge  y.  Abbott^  2  Beay.  559. 
The  bill  in  that  case  was  filed  by  the  corpora- 
tion of  that  name  against  the  four  promoters, 
or  projectors,  as  they  were  at  that  day  more 
properly  termed,  who  had  appropriate  certain 
shares  in  the  concern,  without  paying  the  full 
ooDsideration  for  them,  at  the  time  when  the 
four  projectors  where  the  only  members  of  the 
company.  The  bill  impeached  this  transaction, 
and  sought  to  make  them  account  to  the  cor- 
poration for  the  full  yalue  of  the  shares  so 
appropriated  by  them,  the  eauity  of  the  cor- 
poration to  this  relief,  which  was  granted, 
proceeding  entirely  upon  the  footing  of  the 
corporation  being  a  distinct  thing  from  the 
aggregate  of  the  members  composing  it 

It  only  remains  for  us  to  refer  to  the  com- 
promise entered  into  between  the  official  liquid- 
ator and  one  of  the  directors  of  his  liabilities 
^  a  contributory.    This  comprise  had  reference 
oqIj  to  his  liability  as  a  contributory,  and  had 
BO  reference  to  his  liability  as  a  director  to  the 
shareholders  of  the  company.  The  compromise 
was  in  fact  in  terms  restricted  to  his  liability 
^  a  contributor ;  but  eyen  if  it  had  extended 
^  his  acts  as  a  director,  the  Court  would  haye 
<lirected  an  inquiry,  notwithstandiug  the  com- 
promise, on  the  subsequent  discoyery  of  fraud- 
ulent actions,  unknown  at  the  time  of  the  com- 
promise. In  Staintan  y.  The  Ca/rron  C&mpany^ 
^2  W.  R.  1120,  and  the  House  of  Lords,  held, 
^r  a  compromise  in  a  suit  had  been  entered 
iQto,  with  the  sanction  of  the  Court,  between 


the  representatiyes  of  an  agent  of  a  company 
and  the  company,  in  respect  of  accounts  be- 
tween them,  that  on  the  subsequent  discoyery 
of  a  fraud  committed  by  the  agent,  the  com- 
pany ceased  to  be  bound  by  the  compromise. 
— Solidtari  JouniAl, 


A  BAILIFF  AND  A  JURY. 

At  the  Worcestershire  Summer  Assizes,  be- 
fore Mr.  Justice  Byles,  W.  Riley,  miner,  was 
indicted  for  maliciously  wounding  Alfred  Pot- 
ter. Mr.  H.  C.  James  and  Mr.  Godson  appear- 
ed for  the  prosecution,  and  Mr.  Harrington  for 
the  defendant  At  the  conclusion  of  the  case 
for  the  prosecution,  Mr  Harrington  was  about 
to  address  the  jury  on  behalf  of  the  prisoner, 
when  his  Lorciship  intimated  that  the  Court 
would  adjourn  for  20  minutes,  and  directed 
that  the  jury  should  be  gtyen  in  charge  of  a 
bailifif,  who  would  take  them  to  a  room  in  the 
building  where  they  would  be  refreshed.  Mr. 
Bennett,  the  sherifiTs  officer,  was  then  called 
upon,  and  after  being  sworn  in  the  usual  way 
to  preyent  the  jury  from  dispersing  and  to 
keep  them  from  being  communicated  with,  he 
directed  the  gentlemen  to  come  down  from 
the  box  and  to  follow  birn,  which  they  accord- 
ingly did  On  the  Court  re-assembling,  his 
Lonlship  took  his  seat  and  inquired  the  reason 
that  the  jurymen  were  not  in  their  places,  as 
the  time  expired.  As  no  one  appeared  to  be 
able  to  answer  the  question  after  it  had  been 
repeated  seyeral  times,  the  Judge  directed 
that  some  one  should  go  in  search  of  the  bailiff 
who  had  them  in  charge.  Whilst  the  messen- 
ger was  away  one  of  the  gentleman  composing 
the  jury  quietly  walked  into  the  box  by  him- 
self, and  after  complacently  wiping  his  perspi- 
ring forehead  and  depositing  his  hat  upon  the 
floor,  took  his  seat,  much  to  the  astonishment 
of  the  Judge  and  Court,  who  for  a  moment 
failed  to  realise  the  position  in  which  they 
were  placed. 

His  Lordship  then  said  to  him :  Haye  you 
been  with  the  other  jurymen  ? 

The  juryman:  No,  sir. 

His  Lordship :  Where  haye  you  been  then  f 

The  juryman :  To  the  Saracen's  Head,  sir. 

His  Lordship:  This  is  a  most  improper  thing, 
sir.  You  should  not  haye  separated,  and  you 
haye  rendered  yourself  liable  to  a  serious 
penalty. 

His  Lordship  also  said  that  it  appeared  to 
him  that  there  was  not  enough  attendance  to 
keep  order  in  the  Court,  and  again  inquired 
the  whereabouts  of  the  bailiff  and  the  other 
jurymen. 

Bennett  now  appeared  upon  the  scene,  when 

His  Lordship,  addressing  him,  said :  Were 
you  not  sworn,  sir,  to  keep  the  ju^  together? 

Bennett :  Yes,  my  Lord,  and  I  thought  I 
had  got  *em  all,  but  when  I  got  upstairs  into 
the  room  I  found  that  there  was  only  10. 

The  Judge :  It  was  your  duty  to  keep  them 
together,  and  you  should  haye  done  so.  How 
is  it  you  did  not  do  so  ? 
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BeDnett ,  I  tried  to,  my  Lord,  but  two  of 
'em  got  away  before  I  was  aware  of  it,  and  1 
could  not  find  the  other  two. 

The  Judge :  It  iji  a  Tery  serious  matter,  and 
I  don*t  know  what  the  result  will  be.  Ton 
should  have  got  the  assistance  of  the  police. 
Tou  will  see  presently  what  will  be  the  con- 
sequences of  thi&  Tou  were  sworn,  and 
should  not  hare  lost  sight  of  one  of  them. 

Bennett :  But,  my  Ix>rd,  they  ran  awar. 

The  Judge :  Is  there  any  policeman  to  help 
you. 

Bennett :  No,  my  Lord. 

The  other  jurymen  then  took  their  seats, 
when 

Mr.  Harrington  arose  to  address  them  for 
the  defence,  but 

His  Lordship  pointed  out  that  in  a  case  of 
felony  the  law  would  not  permit  a  jury  to  se> 
parate  until  a  verdict  was  returned.  The  only 
question  that  now  remained  for  them  to  con- 
sider was  as  to  whether  the  jury  would  return 
a  verdict  agamst  the  prisoner  for  felony  or 
misdemeanour.  If  the  learned  counsel  should 
raise  an  objeotion,  and  if  a  verdict  for  felony 
was  returned,  the  conviction  no  doubt  would 
be  quashed,  but  he  proposed  to  meet  the  di£3- 
culty  by  reserving  the  point 

Mr.  Goison  here  applied,  on  behalf  of  the 
prosecution,  that  the  jury  should  be  discharg- 
ed and  a  fresh  one  empanelled. 

His  Lordship  said  that  he  should  certainly 
not  accede  to  the  request,  but  let  the  case  go 
to  the  jury. 

The  Judge  then  summed  up,  and  in  so  doing 
observed  that  in  a  case  of  that  description  the 
bailiff  had  been  sworn  to  keep  them  together, 
and  without  that  was  done  a  charge  of  felony 
became  invalid,  therefore  a  very  serious  mat- 
ter might  arise  through  their  separating.  Some 
of  them  had  dispersed  and  left  the  others,  per- 
haps in  ignorance  of  the  law.  He  should  not, 
however,  undertake  to  stop  the  case  |^ut  should 
take  their  verdict  upon  the  evidence,  and  if 
they  should  return  a  verdict  adverse  to  the 
prisoner,  it  would  be  for  another  tribunal  to 
decide  upon  the  validity  of  it  He  then  direct- 
ed their  attention  to  the  law  bearing  upon  the 
case,  as  to  whether  it  was  one  of  misdemeanour 
or  felony,  which  they  must  mainly  judge  of 
from  the  state  of  mind  the  prisoner  was  in  at 
the  time,  and  also  by  his  acts. 

The  jury  then  considered  their  verdict,  but 
after  some  minutes,  one  of  them  jumped  up 
and,  beseechingly  addressing  the  Courts  said 
that  the  foreman  had  refused  to  stand  up  for 
them. 

The  foreman,  indignantly :  I  deny  it,  sir. 

The  Judge:  Have  you  agreed  upon  your 
verdict  ? 

The  foreman:  No,  my  Lord. 

The  Judge:  Then  you  will  not  separate 
until  you  have. 

The  foreman  and  the  dissentient  juryman, 
in  fitct  the  whole  of  them,  appeared  to  be  hav- 
ing a  warm  altercation,  which  was  quite  audi- 
ble to  the  whole  Court,  when  his  Lordship 
directed  that  they  should  be  locked  up. 


They  were  then  gven  in  charge,  and  Bennett, 
in  taking  possession  of  them,  and  lookinr  u 
an  injurad  man  only  can  look,  said,  ^  Now, 
gentlemoi,  this  way ;  FU  take  care  yon  d<»)H 
«'  slope  "  this  time." 

After  two  hour's  absence,  they  retomed 
into  Court  with  a  verdict  of  '  Guilty '  on  the 
misdemeanour  count 

The  Judge :  Tou  hare  just  returned  in  time 
to  prevent  yourselves  being  incarcerated  for 
the  night 

His  LorJship  directed  that  the  prisoner 
should  stand  back,  as  he  did  not  then  intend 
to  sentence  him.  Then,  addressing  Mr.  Har- 
rington, he  observed  that  in  this  case,  whether 
the  verdict  had  been  one  of  felony  or  misde- 
meanour, he  was  of  opinion  that  he  should 
not  be  doing  justice  to  all  parties  concerned  if 
he  did  not  reserve  the  point  He  should  there^ 
fore  give  Mr.  Harrington  leave  to  move  in  t 
superior  Court  that  Uie  conviction  was  invalid 
on  the  ground  that  the  Jury  separated  after 
being  given  into  the  charge  of  the  baili£ — Lav 
JifumaL 


SIMPLE  CONTRACTS  &  AFFAIBS 
OF  EVBBT  DAY  I.IPE. 


NOTES  OF  NEW  DECISIONS  AND  LEADUrG 

CASES. 

Nboliobsci — In  the  abtenee  of  evidence  to  the 
eoctrary,  trains  mnning  over  a  partiealar  Iio«  of 
railway  are  to  be  presumed  to  be  the  property  of, 
or  at  any  rate  voder  the  control  of,  the  eompanj 
to  whom  the  line  belongs,  although  other  com- 
panies have  ranmng  powers  over  the  part  of  the 
line  in  question. — AjfUt  v.  7%e  Souih-Ea^tern 
Railway  Co.,  87  Law  J.  Rep.  Exch.  104. 

FbAUDULSHT  CONVKTANOB — ^EviDRlTCB— CoSTS. 

—A  bill  was  filed  by  ereditors  impeachlDg  »  con- 
veytnoe  as  fraadnlent,  bat  the  fnots  proved  fail- 
ed to  establish  more  than  a  case  of  saspieioo 
against  the  bona  fiiet  of  the  traneaetioo ;  and 
the  same  relief  having  been  sought  in  a  bill  bj 
other  creditors  who  were  also  the  personal  repre- 
sentatives of  the  debtor  and  whioh  relief  was  re- 
fused, the  Court*  in  dismissing  the  present  bill 
did  BO  with  eoBts,  notwithstanding  the  reasoiu 
for  doubting  the  Aona,  fideM  of  the  transaetioo. 

The  widow  of  the  grantor  in  a  deed  impeached 
as  fraudulent  against  ereditors,  was  enUtled  to  a 
legacy  under  the  will  of  her  husband : 

Edd^  that,  notwithstanding  such  interest,  oo 
her  part,  she  was  a  competent  witness  to  pron 
uoticiB  as  against  the  purehasersfrom  the  grantee 
in  the  impeached  deed.    ' 

Where  a  deed  is  set  aside  as  Araudulent  against 
creditors,  a  purchaser  from,  the  grantee  in  the 
impeached  deed  will  not  be  allowed  for  iInp^}Te- 
meats  made  by  htm  on  the  property. — Scoti  t. 
Hunter,  14  U.  C.  Rep.  876. 
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Win— CoBBTBUcnoH  OF. — A  general  deyiae  of 
all  the  te»tiitor*8  real  and  personal  property  doei 
not  CArrj  after-acquired  real  estate. —  Whatdey 
T.  Whatdey.-^l^Aom^t,  Y.  G«,  dissenting.]  14 
U.  C.  Rep.  450. 

MA&sin>  WoMSH — SiPAKATi  EsTATi. — A  mar- 
ried  woman  who  has  separate  estate  which  is 
Tested  in  Trustees  eannot,  on  that  acooant,  be 
ined  for  a  legal  debt  contraoled  before  her  mar- 
riftge.  In  such  a  ease  a  creditor  has  no  ZoetM 
ttandi  in  Equity  until  he  has  obtained  Judgment 
St  Law. 

Quitre  — Whether  a  married  woman  has  any 
and  what^tftf  ditpontndi  in  respect  of  her  person- 
si  property,  under  the  Married  Woqieo's  Act 
(Coo.  Sut.  of  U.  C,  chap.  lZ)'~Ckamberlain  ▼. 
Mt Donald,  14  U.  C.  Rep  447. 


LvxAcr — To  aToid  a  transaction  on  the  ground 
of  lunacy  it  is  not  necessary  to  shew  that  the 
lanaey  was  connected  with  or  led  to  the  impeach- 
ed transaction. 

Bat  to  aroid  a  sale  for  Talne  by  a  lunatic,  it 
may  be  necesaory  to  establish  that  the  purchaser 
was  aware  or  had  notice  of  the  sellet's  mental 
condition 

Where,  amongst  other  delusions,  a  Tender  who 
vas  insane  iinagined  that  he  was  bewitched ; 
and  it  was  proved,  that  the  purchaser  learned 
Ihii  from  couTsrsation  with  the  vendor  daring 
the  negotiation  for  the  purchase,  and  that  the 
parchase  money  was  only  one-half  the  sum  which 
the  teller  had  previously  been  offered,  and  might 
Lave  obtained  from  another  person,  the  traosac- 
tion  was  set  aside. — McDonald  i.  McDonald,  14 
U.  C.  Rep.  545. 


BiPARTAM  Pkoi'biktobs  — A  ripsriao  proprie- 
tor has  the  same  right  to  forbid  others  from 
backing  wnter  on  his  land,  as  he  has  to  prevent 
tbem  from  tAkfng  possession  of  any  other  vacant 
property  be  has.  and  making  use  of  it  against 
bis  will. 

Where  it  appeared  that  the  defendants  had 
b^ked  wafer  on  the  plain tifTs  mills  and  over- 
flowed  their  land,  but  all  the  backwater  or  over- 
flow was  not  occasioned  by  the  defendants,  and 
it  was  not  clear  on  the  evidence  what  proportion 
was  attributable  to  them,  or  what  alterations  in 
their  works  were  necessary  to  prevent  the  injury 
occasioned  by  the  defendants,  the  Court  directed 
n  cnqoiry  by  an  engineer  named  by  the  Oonr^ 
snder  the  general  orders. 

The  works  of  a  riparian  proprietor  should  bo 
nSeient  to  prevent  damage  to  other  riparian 
prt^prietors,  not  in  eases  of  ordinary  floods  only, 
bat  also  of  the  periodical  or  occasional  freshets 
to  which  the  H?er  is  fubject ;  but  this  rale  does 


not  in  equity  apply  to  extraordinary  freshets 
which  cannot  be  guarded  against,  or  cannot  be 
so  by  means  consistent  with  tbe  reasonable  uso 
of  the  stream.— Z>tcA«ofi  v.  Burnham,  14  U.  C. 
Rep.  594. 


ONTABIO  BEFOBT8. 


CHANCBRT. 
Mills  t.  MoKat. 

PUadint—PartU»—Tca  mU. 

The  ceiiM»Fattoii  of  the  kxad  maaicipality  Li  not  a  proper 
party  to  a  bill  impeaching  a  tax  sale. 

[U  U.  C.  Chan.  Rep.  602.) 

This  was  a  suit  by  a  mortgagee  to  set  aside  a 
tax  sale  of  land  in  the  town  of  Woodstock.  The 
sale  was  impeached,  as  well  on  the  ground  that 
the  taxes  were  not  unpaid,  as  for  various  alleged 
irregularities  and  acts  of  misconduct  on  the  part 
of  the  County  Treasurer,  and  of  the  various  offi- 
cers of  the  town,  who  by  the  Statute  have  to  do 
with  the  taxation  of  land  and  the  sale  thereof  for 
unpaid  taxes.  One  of  the  defendants  was  the 
Corporation  of  the  town ;  and  the  Corporation 
demurred  on  the  ground  of  having  been  impro- 
perly made  a  party. 

Roaff  Q.  C,  for  the  demurrer. 

Barren,  contra. 

Mow  at,  V.  C— The  learned  counsel  who  ap- 
peared for  the  plaintiff  referred  to  Ford  v.  BouU 
ton,  9  Qr.  482 ;  as  an  express  authority  for  making 
tbe  Corporation  a  party.  My  brother  Spragge 
there  held  the  loeal  Corporation  to  be  a  necessary 
party,  on  the  groand  that  a  defendant  who  has 
a  remedy  over  against  another  person,  has  a  right 
to  insist  on  that  other  person  being  made  a  psrty, 
so  as  to  avoid  the  necessity  for  a  second  suit. 
But  the  learned  Vice-Chancellor  does  not  appear 
to  have  considered  the  question,  whether  there 
was  in  fact  a  remedy  over  against  the  Corpora- 
tion, all  parties,  it  appears,  having  assumed  that 
the  remedy  ever  existed.  It  was  afterwards  ex- 
pressly held,  however,  by  the  Court  of  Qaeen's 
Bench,  in  Austin  J.^Cofpora^ion  ofSimcot,  22  U.C. 
Q.  B.  78,  that  a  purchaser  had  no  right  to  recover 
back  his  purchase  money  from  the  county  ;  and 
the  same  view  was  taken  by  ray  brother  Spragge 
in  the  subsequent  case  of  Black  v.  HarringUm,  12 
Grant,  1 75.  If  the  purchaser  has  no  such  right  at 
law,  it  has  not  been  argued  that  he  had  the  right 
in  equity.  The  learned  counsel  for  the  plaintiff 
pointed  out,  that  the  case  in  the  Queen's  Bench 
was  against  the  county,  not  agsinst  the  looal 
municipality ;  but  the  grounds  of  tbe  judgment 
apply  to  both.  In  the  present  case  it  is  not  al- 
leged by  the  bill  that  the  money  has  been  paid 
Ofer  to  the  town. 

The  learned  oounsel  then  contended,  that  the 
Corporation  was  properly  made  a  defendant  in 
order  to  answer  costs,  though  no  other  relief 
could  be  obtained.  But  to  sustain  that  position 
a  case  of  fraud  must  be  charged  against  the  de- 
fendant. Here  no  fraud  is  charged  against  the 
Corporation.  The  acts  compained  of  are  not  the 
acts  of  the  Council  of  the  town ;  nor  is  the  Coun- 
cil alleged  to  have  been  privy  to  them  :  they  are 
the  wrongful  or  irregular  acts  of  officers  in  the 
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exercise  of  powera,  and  disobarge  of  daties,  fis- 
eifzned  to  them  by  Siatate.  see  Metcalfe  t.  Heth- 
trington.  U  Ex.  257;  S.  C.  6  H.  &  N.  719. 

I  think  the  demurrer  must  be  allowed ;  bat, 
baying  reference  to  the  state  of  the  aathorittes, 
without  costs. 


Stihson  t  Psmnock. 

Moriffagor—Mortgagu—Fire  insurance— Rt-1miUUiig. 

Wbere  a  mortgage  contain!  no  MTcnant  on  the  part  of  the 
mortgagor  to  inanre,  but  he  doea  inaare,  and  a  loss  by 
fire  occurs  whereby  the  insurance  money  becomes  pay- 
able, the  mortgagee  is  entitled,  under  the  Act  (14  Oeorjn 
III.  ch.  78,  sec  83),  to  have  the  insurance  money  laid  out 
in  re-buil<Ung. 

This  was  a  motion  by  a  mortgagee  to  restrain 
1he  defendant,  the  mortgagor,  from  reoeiying 
money  which  had  become  payable  under  a  policy 
of  insurance  effected  by  him  on  the  mortgaged 

premises. 

Roof,  Q.  C.,  io  support  of  the  application  re- 
lied  on  the  Statute  14  George  III.  ch.  78,  secs- 
^3  &  84, — Marriage  t.  The  Royal  Exchange  Ai" 
«tiranee  (7o.,  18  L,  J.  N.  S.  Cham.  216;  Exp. 
Oarrie,  10  Jur.  N.  8.  1085;  Garden  v.  Ingram 
lb.  478;  Bunyan  on  Life  Insurance,  151. 

Boyt^  contra. 

MowAT,  V.  C. — ^The  plaintiff  is  mortgagee  of 
certain  freehold  estate,  and  the  mortgagor.  The 
Mortgage  contains  no  ooTcnant  to  insure.  The 
mortgagor  after  executing  the  mortgage  took  out 
a  policy  ;  and  the  houses  on  the  property  have 
since  been  burnt  f  18th  March,  1868).  The  mort- 
gagee claims  that  he  is  entitled  to  have  the  in- 
surance money  laid  out  in  re-building.  The  de- 
fendant says  that  he  intends  to  lay  it  out  re-build- 
ing, but  contends  that  the  plaintiff  has  no  right 
to  compel  him  to  do  so. 

The  Statute  14  George  III.  ob.  78,  sec.  83, 
was  relied  on  upon  the  part  of  the  plaintiff,  and 
seems  to  sustain  his  claim.  The  object,of  that 
section  is  stated  in  the  preamble  to  be,  *'  to  de- 
ter and  hinder  ill-minded  persons  from  wilfully 
setting  their  house  or  houses  or  other  buildings 
on  fire,  with  a  yiew  of  gaining  for  themseWes  the 
insurance  money,  whereby  the  liyes  and  fortunes 
of  many  families  may  be  lost  and  endangered  ;'* 
and  the  section  proyides,  '*  that  it  shall  be  law- 
ful for  the  goyernors  and  directors  of  the  seyeral 
insurance  offices,  and  they  are  thereby  authorised 
and  required,  upon  the  request  of  any  person  or 
persons  interested  in,  or  entitled  to,  any  house 
or  houses  or  other  buildings,  which  may  there- 
after be  burnt,  demolished  or  damaged,  *  * 
to  cause  the  insurance  money  to  be  laid  out  and 
expended,  so  far  as  the  same  will  go,  towards 
re-building,  re-instating,  or  repairing  such  house 
or  houses  or  other  buildings,  unless  the  party 
claiming  the  insurance  money  shall,  within  sixty 
days,  next  after  his,  her,  or  Uieir  claim  is  adjust- 
ed, giye  a  sufficient  security  to  them  that  the 
money  shall  be  laid  out  as  aforesaid,  or  unless 
it  shall  be  in  that  time  settled  and  disposed  of 
amongst  all  the  contending  parties  to  the  satis- 
faction of  the  insurers."  The  title  to  this  Act 
would  indicate  that  it  refers  to  certain  localities 
only,  and  not  to  the  whole  kingdom ;  and  most 
of  its  proyisions  are  expressly  confined  to  certain 
limits  described  in  the  Act ;  by  Lord  Wetibury 
held  in  Re  Barker,  84  Law  J.,  Bankr.,  1.  ;  that 
the  section  I  have  quoted  is  general,  and  not 


local ;  and  if  aO,  it  became  part  of  the  Uv  of  this 
Proyince  when  the  body  of  English  Uw  was  in- 
troduced by  legist atiye  enactment. 

Then,  is  a  mortgagee  a  person  interested  with- 
in the  meaning  of  the  section  ?  I  do  not  nee  bow 
I  csn  hold  that  he  is  not  He  is  within  the 
words  of  the  enactment,  and  his  ca^e  b  witbio 
the  mtsohief  against  which  Parlinment  was  pro- 
yiding.  See  Brooke  y.  Stone.  S4  .  nw  Jour.  N.  S. 
Chancery,  261. 

The  mortgage  money  is  not  yet  due,  but  I  am 
clear  that  that  circumstance  makes  uo  difference; 
especially  as  it  appears  that  without  the  bnild- 
ings  the  property  is  not  worth  the  mortgage 
money. 

The  motion  was  to  restrain  the  defendant  from 
receiying  the  money  from  the  Insurance  Com- 
pany. The  more  proper  course  would  seem  to 
have  been  a  motion  to  restrain  the  Companj 
from  paying  the  money  except  as  provided  by 
the  Statute,  or  to  have  the  money  paid  into  Court, 
Marriage  y.  The  Royal  Exchange  Assurance  Co., 
18  Law  Jour.  N.  S.  Chancery,  216  (Wignm 
1849).  with  a  view  to  its  being  applied  as  the  Sta- 
tute directs,  if  the  Company  ware  going  orber- 
wise  to  pay  it  to  the  defeodunt.  No  objection, 
however,  was  made  to  the  form  of  the  motion, 
and  the  only  question  discussed  was  the  one  uq 
which  I  have  expressed  my  opinion. 


COMMON  LAW  CRAMBERS. 


Ex.  Parti  Giobqr  Hksbt  Mabtih. 

Extradition— Aakburton  Treaty— Con.  Stat.  Can.,  cftp.  S?- 
SUU.  n  Vie.  Mp.  €—f9  ^30  Vie.,  cap.  iS—Bt<gularit9  «/ 
Prooeedinga — AdmiteibUity  o/Eoidenee. 

Where  a  priaoner  in  custody  under  the  Aahburton  Treat; 
obtained  a  habeaa  corpus  and  certiorari  for  his  dischai^ 
it  was  held  that  the  argument  as  to  the  re^larit  j  or  ir- 
regularity of  the  initiatory  proceedings,  such  aa  iufbraa- 
tion,  warrant.  Aa,  was  a  matter  of  no  consequence ;  tbe 
material  question  being,  whether  —being  in  custody- 
there  was  a  sulficient  case  made  out  to  justify  the  com- 
mitment for  the  crime  charged. 

It  was  held  tiiat  certitled  copies  of  depositions  swon  in 
the  United  States,  after  proceedings  had  been  initistid 
in  Canada,  and  after  the  arrest  in  Canada,  were  admis- 
sible evidence  before  the  Police  Magistrate. 

[Chambers,  June  79, 1861] 

McBfiehad  obtained  a  habeas  corpus  directed  to 
the  Gaoler  of  the  Gaol  in  Hamilton,  where  the 
prisoner  was  confined,  to  haye  his  body  before  the 
presiding  judge  in  Chambers,  &c.,  and  at  the 
same  time  he  obtained  a  writ  of  certiorari  undt^r 
29-80  Vic.  cap.  45,  addressed  to  the  Police 
Magistrate  of  the  City  of  Hamilton,  foi  a  return 
of  the  informations,  examinations  and  depositions 
touching  the  prisoner's  commitment. 

It  appeared  by  the  return  to  the  habeas  corpus, 
that  the  prisoner  was  in  custody  under  a  w^rmnt 
of  commitment  issued  by  the  Police  Magistrate 
of  Hamilton,  upon  a  char;;e  of  robbery  cornmit- 
'ted  in  the  United  State.<4,  and  for  the  purpose  of 
extradition,  and  that  he  wsm  detained  nntil  sur- 
rendered according  to  the  stipulations  of  the 
Ashburton  Treaty,  &c. 

*  The  examinations  and  depositions  returned 
with  the  c^a'orart  shewed  that,  CHrlyon  the  morn- 
ing of  the  Ist  of  May,  two  pecsous  broke  into  ao 
express  car  on  the  Hudson  Riyer  Railway,  on  its 
way  to  New  York, — one  Browne,  an  express 
messenger  of  the  Merchanta*  Union  Express 
Company,  being  in  charge  of  a  safe  containing  a 
large  amount  of  moaey.  and  securities.     Droirue 
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tt  the  time  waa  asleep.  Thej  seised  him,  hand- 
eotTed  him,  threatened  his  life,  tied  bis  hands 
and  ]t%a  together,  and  himself  to  a  stofe  in  the 
car,  took  the  keys  from  his  pocket  and  rifled  the 
•afe  of  itu  contents,  and,  as  the  train  approached 
New  York,  having  gagged  htm,  they  leaped  fh>m 
the  ear.  taking  with  them,  with  other  property, 
orer  $100,000  in  Uoited  States  Bonds.  Browne  i 
swore  that  althnagh  they  had  dominoes  partly 
secreting  their  faces,  that  he  had  an  opportunity 
of  noticing  their  appearance,  so  as  to  be  able 
to  describe  them,  and  in  his  deposition  he  states 
their  sises,  complexion,  color  of  hair,  whiskers, 
fjes,  and  voice.  The  numbers  of  the  bonds 
sod  their  description  being  known  to  the  parties 
who  entrusted  them  to  the  care  of  the  company, 
they  were  described  in  a  printed  eirenlar,  which 
wu  sect  to  brokers  and  others,  and  some  of  these 
circulars  came  into  the  possession  of  a  Mr.  Wilson, 
a  broker  in  Hnmilton.  On  the  20th  of  May, 
the  prisoner  came  to  this  broker's  offios,  and 
offered  to  sell  $500  of  coupons  and  Atc  United 
States  five-twenty  Bonds.  Mr.  Wilson,  referring 
to  the  eirealar,  noticed  that  the  numbers  of  the 
hoods  corresponded  with  those  of  the  stolen  bonds, 
and  he  declined  to  purchase,  telling  the  prisoner 
why,  and  shewing  him  the  circular,  and,  at  pris- 
oner's request,  gave  him  one  of  the  circulars. 
The  prisoner  then  left  the  broker's  ofBce^his. 
iBOTements  were  watched,  and  he  was  seen  to 
pass  through  various  streets,  and  eventually  go 
into  an  aninhabited  house,  when  the  person 
watching  missed  him.  The  same  evening  he  was 
arrested  under  the  warrant  produced,  which  des- 
cribed him  AS  *'a  man,  name  unknown."  He 
denied  having  any  of  the  bonds  or  coupons,  or 
lUt  be  olfered  any  for  sale  to  the  broker ;  none 
were  foaod  on  his  pers>->n — the  circular  which  he 
received  from  the  broker  he  had  with  him.  Upon 
a  ae«rch  at  the  vacant  house  he  was  seen  to  en- 
ter the  Chief  of  Police  found  the  bonds  and  cou- 
pons secreted  between  the  siding  and  wall  of  the 
coach  house.  On  the  following  day  the  Assistant 
Secretary  of  the  Company  arrived  in  Hamilton, 
and  deposed  against  the  prisoner,  by  the  name 
of  Martin,  as  being  a  person  answering  to  the 
description  of  one  of  the  robbers.  On  bis  eza- 
miaation  a  good  deal  of  evidence  was  taken,  for 
the  purpose  of  establishing  that  bonds  bearing 
the  numbers,  &c.,  of  those  found  were  delivered 
to  the  Express  Company,  and  in  their  charge  in 
traosit  on  the  night  of  the  robbery. 

Upon  reading  the  return  to  the  writ  of  kmbeat 
corpus,  and  the  examinations,  depositiona,  &o., 
returned  with  the  certiorari^  M.  0,  Canuron,  Q.C.» 
Dr.  McMiehad  with  him,  moved  that  the  prisoner 
be  discharged. 

They  contended  that  the  prisoner  was  entitled 

to  his  discharge  on  various  grounds;    among 

others,  that  the  original  Information  and  war- 

raoc  isiueJ  by  the  Police  Magistrate,  and  upon 

whioh  the  prisoner  was  arrested  and  charged, 

W4a  ma'Je  agiinst  **  a  man.  n>ime  unknown,"  and 

that  as  the  'ind  sec.  of  24  Vic.  cap  6,  only  au- 

thorUed  the  P«ilioe  Magistrate  to  issue  his  war- 

fdot  upon  C'lmplaiot  ohargiag  any  periion  (that 

in.  by  name)  foun  1  within  the  limits  of  the  Pro- 

viuee,  &f>,  the  Police  Magistrate  had  no  Juris- 

diction  ani  the  pri>jeediag4  were   void.     That 

certain  deposiiitnf  >n-tJe  in  the  United  States 

after  the  arrest  of  the  prisoner  here,  were  not 

roeeivAbU  in  evidenoe  before  the  Police  .Magis- 


trate, and  without  these  there  was  no  evidence 
of  a  robbery  committed.  And  further,  that  if 
these  depositions  were  receivable,  still  there  wae 
no  evidence  of  the  identity  of  the  prisoner  as 
one  of  the  robbers,  and  no  eridenoe  to  shew  that 
the  property  seen  with  the  prisoner,  or  in  hie 
possession,  was  any  of  the  property  alleged  to 
have  been  stolen. 

The  depositions  to  which  exceptions  were  taken 
were  depositions  made  and  sworn  to  on  the 
80th  of  May,  in  New  York,  and  upon  which  » 
warrant  was  issued  on  the  1st  of  June,  by  the 
Recorder  of  that  city,  against  the  prisoner,  for 
robbery.  The  prisoner  having  been  arrested  on 
the  2 1  St  May,  in  Hamilton,  and  being  under  ex- 
amination for  commitment  under*the  Treaty  and 
onr  statute,  upon  the  same  charge  of  robbery, 
and  during  his  examination  these  depoaitious 
were  received  against  him  by  the  Magistrate  on 
the  4th  June,  under  the  prorisions  of  the  3rd 
sec.  of  24  Vic,  cap.  6,  aa  it  was  conceded  that 
unless  these  depositions  could  be  received,  the 
prisoner  was  entitled  to  be  discharged,  as  with- 
out them  there  was  no  evidence  of  the  robbery. 

Jffarriion,  Q  C,  appeared  on  behalf  of  the  Ex- 
press Company,  and 

JameB  Fatenon  on  behalf  of  the  Minister  of 
Justice  and  Attorney-Oeoeral  for  the  dominion, 
and  opposed  the  discharge. 

They  contended  that  the  only  question  for  deter- 
mination was,  whether  there  was  sufficient 
eridenoe  to  justify  the  committal  of  the  prisoner. 
They  submitted  that  the  depositions  taken  on 
the  80th  May,  were  properly  received  by  the 
Police  Magistrate,  and  after  receiving  the  evi- 
dence at  length,  they  argued  that  there  was 
evidenoe  of  identification  of  the  prisoner,  and 
that  property  alleged  to  have  been  stolen  was 
found  in  his  possession  shortly  after  the  robbery. 

Monmisoic,  J. — I  have  carefully  read  all  the 
testimony,  including  the  depositions  taken  in  the 
United  States,  and  I  am  of  opinion,  assuming 
that  they  were  all  receivable  on  the  hearing  be- 
fore the  Police  Magistrate,  that  he  was  warranted 
in  committing  the  prisoner  for  the  purpose  of  hia 
extradition,  and  that  a  sufllcient  case  was  made 
out  against  the  prisoner  to  Justify  his  apprehen. 
slon  and  oommitul  for  trial,  if  the  crime  of 
which  he  was  accused  had  been  committed  in 
this  Prorince ;  and  the  circumstances  proved  are 
so  snspicious  that  if  the  robbery  hai  taken  place 
here  the  magistrate  would  not  have  been  Justified 
In  discharging  the  accused.  It  is  not  the  pro- 
rince of  Ue  Police  Magistrate  to  determine  the 
questions  of  fact,  if  hs  finds  sufficient  eridence  to 
Justify  a  eommitment.  Whether  there  is  a  pro- 
bability of  the  prisoner  being  eventually  con- 
ricted  of  the  offence,  after  a  trial,  is  not  a  ques- 
tion for  his  or  for  my  consideration. 
Z^l  shall  now  oonsider  the  legal  objections  to 
these  prooeedings. 

As  to  the  first,  that  the  Police  Magistrate 
had  no  Jurisdiction,  by  reason  of  the  original 
arrest  and  warrant  being  irregular  and  de- 
fective, I  see  nothing  in  the  objection.  Assuming 
that  the  initiatory  prooeedings  were  irregular 
and  unjustifiable,  in  my  Judgment  it  1:^  a  mat- 
ter of  no  moment  and  beside  the  present  en- 
quiry, whether  the  prisoner  originally  was 
arrened  upon  a  void  warrant,  or  without  com- 
plaint or  warrant,  or  whether,  as  contended,  the 
warrant  was  for  a  charge  of  robbery  of  $i0,000 
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and  it  tamed  out  to  be  $20,000  in  United  States 
Bonds  ;  the  material  question  is, being  in  cnstody, 
whether  a  sufficient  case  was  made  out  to  justify 
his  commitment  fox  robbery,  with  a  view  to  his 
extradition.  It  is  obvious  that  offenders  flying 
from  the  United  States  into  this  ProTinoe  in 
order  to  elude  arrest,  would,  when  disooTered 
here,  in  many  cases,  escape  in  consequence  of  the 
impossibility  of  obtaining  the  necessary  proof  at 
the  moment,  to  authorise  a  warrant  for  their 
apprehension,  unless  some  peaee  officer,  satisfied 
of  the  guilt  of  a  party,  would  assume  the  re- 
sponsibility of  his  detention,  until  the  regular 
proof  was  forthcoming.  And  it  would  be  dis- 
creditable  to  our  laws  to  hold  that  because  in  a 
case  of  this  nature  the  original  arrest  was  tech- 
nically irregular  (after  the  ease  was  heard  and 
the  prisoner  committed)  the  whole  proceedings 
should  be  declared  to  be  coram  turn  fudiee,  and 
the  prisoner  discharged. 

Then,  as  to  the  objection  that  the  depositions 
taken  in  New  Tork.  on  the  30th  May,  were  not 
recei?able  in  cTidenoe  under  the  proTisions  of  the 
8rd  sec.  of  our  act,  I  had  on  the  argument  some 
doubts  as  to  their  admissibility,  bnt  upon  con- 
sideration have  come  to  the  conclusion  that  the 
objection  is  untenable.  The  question  resoWes 
irself  into  this,  whether  when  an  offender 'is 
arrested  in  this  ProTince  for  a  crime  committed 
in  the  United  States  for  the  purpose  of  extradi- 
tion, 'can  depositions  taken  in  the  United  States 
after  his  arrest  here  and  upon  which  a  warrant 
issued  against  him  in  the  United  States  upon  tl^e 
same  charge,  be  received  as  CTidenoe  against  the 
accused,  upon  the  hearing  of  the  pass  before  the 
Police  Magistrate. 

It  is  admitted  that  the  proceedings  agaiust  the 
prisoner,  may  be  originated  in  this  country.     It 
cannot  be  doubted  that  before  or  after  his  arrest 
here,  a  warrant  may  be  issued  in  the  Uniteid 
States  founded  upon  depositions  taken  there.    On 
the  argument  no  reason  or  authority  was  adduced 
against  using  depositions  taken  in  the  United 
States  during  the  pendency  of  the  proceedings 
against  the  prisoner  before  the  Poliee  Magistrate, 
e:9:cept  by  a  yery  critical  reading  of  the  8rd  see. 
of  our  statute,  to  shew  that  the  fhuner  of  that 
section  ioteuded  that  before  its  proTisions  should 
apply,    the  depositions  should    be    made,    and 
a  warrant  issue  in  the  United  States,  before  the 
arrest  of  the  accused  in  this  eountry ;  but  in 
construing  and  applying  that  seetion  we  must 
look  at  the  spirit  of  the  proTision,  not  the  mere 
letter,  and  in  the  language  of  our  Interpretation 
Act,  Con.  Stat,  of  Canada,  we  must  give  it  **  such 
iair,  large  and  liberal  construction  and  interpre- 
tation as  wUI  best  ensure  the  attainment  ol  the 
object  of  the  act  and  of  such  proTision  or  enaot- 
nent,  according  to  their  true  intent,  meaning  and 
flpirit."  What  the  section  CTidently  intended  was, 
that  any  depositions  made  in  the  United  States, 
before  proper  authority  and  upon  which  a  war- 
rant issued  for  the  arrest  of  the  accused,  should 
be  receiyed  as  evidence  of  his  criminality  in  the 
hearing  before  the  Police  Magistrate.     The  maiu 
ohjeot  contemplsted  by  the  enactment,  was  to 
sanction  the  use  of  depositions  and  to  avoid  \h^ 
necessity  of  bringing  the  deponents  here.     Th«i 
referring  to  or  connecting  the  depositiaus  ^ith 
the  warrant  in  this  section,  was,  in  n^y  opinion, 
for  the  purpose  of  ensuring  that  they  shoi]^ld  be 
such  depositions  as  would  be  \<^Jl  K^fof^  9P^^  ' 


petent  authority,  and  in  relation  to  the  partieoUr 
erime  and  the  offence  specifi^J  in  the  foreifn 
warrant,  and  that  the  time  when  the  wamot 
issued  was  immaterial.  The  value  of  the  oHjcc* 
tion  is  apparent,  when  we  consider  that  if  th« 
Police  Magistrate  had  given  effect  to  the  objec- 
tion, when  taken  before  him  by  the  prisoner's 
counsel,  all  that  wan  necessary  to  be  done  was  to 
issue  a  new  warrant  and  begin  the  proeeediogs 
all  new,  and  so  get  rid  of  the  technicaUty^aed 
if  I  were  now  to  discharge  the  prisoner  oa  this 
objection,  practically  I  should  do  so  upon  the 
ground  that  the  Police  Magistrate  did  not  go 
through  the  farce  of  abandoning  the  prooeediop 
pro  forma,  saying  to  the  prisoner,  I  release  joa 
for  the  purpose  of  re-arresting  you«  in  order  to 
read  the  depositions  taken  in  New  Tork  agsinst 
you.  To  discharge  the  prisoner  from  custody  m 
such  grounds,  while  it  would  be  contrary  to  the 
spirit  and  intention  of  tlie  Treaty  and  the  pro- 
visions of  our  statute,  would  be  a  scandal  sad 
reproach  to  the  administration  of  the  law. 

It  was  contended  very  strongly  and  zealoosly 

by  Dr.  MoMiohael,  that  the  case  was  one  of  grent 

hardship  against   the   prisoner :  that  the  troe 

object  of  his  extradition  was  for  some  purpose 

other  than  his  trial  for  the  robh«^ry.    I  see  Dp 

ground  for  apprehending  that  suqb  is  the  c«^ 

and  I  have  not  the  slightest  doubt  that  tbc 

prisoner  will  be  fairly  dealt  with  by  the  GoverQ-. 

ment  of  the  United  Statea,  as  well  as  the  courts 

of  law  there,   and  that  nothing  will  be  dene 

against  the  prisoner  contrary  to  the  spirit  an4 

ol^ect  of  the  Treaty-ruor  am  I  pressed  with  an; 

serious  doubts  as  to  the  propriety  of  the  viev 

taken  of  the  case  by  the  Police   Magistrate. 

The  prisoner's  conduct  from  the  time  he  offered 

the  securities  for  sale,  until  and  after  bis  arrest, 

without  explanation,  is  quite  inoonaistent  with 

innocence,  and  indicates  forcibly  guilty  knoi^- 

ledge.    It  may  turn  out,  as  suggest^  that  be  is 

only  a  receiver  of  the  stolen  property,  but  the 

facts  disclosed  would  be  evidence  to  some  extenti 

to  go  to  a  jury  against  the  prisoner,  for  a  taking 

by  him.     I  am  therefore  of  opinion  that  I  should 

not  discharge  the  prisoner,  but  that  he  should  hia 

remanded,  to  be  dealt  with  as  His  Exoeliency  UiQl 

Qovemor-General,  may  be  advised. 

Pruotur  rcsKf  ads(f. 

■ '  !■  '    '  ,'js; 

ENQLISH  RBPOBTS. 


J'.      Li. 


COMMQN  PLEA^, 


cm- 


JblM  impriiOHn^tHih-iKtfina  perwfi  <a  euito^  fbtaid 
mittimg  offkHee—il  4  26  r«c|.  e.  06, 1. 1^ 

A  person  tbimd  opn^itting  ui  ofl^uce  against  the  Larceny 


Act  im.  06  imnieaiateiv  ^ppreaenaea  i>y  any  wratm 
without  a  warrant,  pTovidea,  aooonUng  to  the  nue  laid 
down  in  Bermlan  v.  SautdHMli  and  adopted  in  JtoberU  t. 
OrcAanf^  the  peniOA  "o  apprehending  noneatly  bslie%-cs 
h\  the  ezkieoce  of  tafit^^  .wnfch,  ittbuy  had  existed,  would 
hav6  Juatitted  him  under  the  Statute. 
B^^  that  this  behef  muat  raat  ou  tome  ground,  and  that 
nj^ie  aoflpiclon  wilj  not  be  enough. 

(16  W.  R  676;  April  2, 1868-J 


lis  was  an  action  for  false  imprisonmenL 
-rNot  Gqilty  by  Statute,  24  &  '2o  Vic.'^ 
IS  61,  108,  10*,  and  113.  '   "     ^ 


This  was  an 
Blca 
96,  as 

Al  the  trial  before  Byles,  J.,  at  the  last  Qnildj 
hall  sittings,'  it,  appeared  tnat  the  d^J^dantj 
who  lived  ip'  a  suburban  villa,  had  been  (?n  Mvcral' 
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oecuioDfl  planned  by  attempts  made  to  break 
into  his  house  daring  the  night.  On  the  night 
of  the  5th  of  October  last,  abont  half-past  tweWe, 
he  was  in  a  back  room  on  the  ground  floor,  and 
and  on  looking  oot  of  the  window  he  saw  a  man 
St  his  back  door,  who,  he  oonolnded,  was  trying 
to  effect  an  entrance.  He  at  once  ran  np  stairs 
to  his  bedroom  to  fetch  a  sword  and  pistol,  and 
slsnned  his  wife,  who  had  already  gone  to  bed. 
She  ran  down  out  of  the  front  door  screaming 
police,  and  seeing  a  man  standing  at  the  garden 
gate  in  front  of  the  house,  gave  him  in  custody 
to  a  policeman  who  came  np  at  the  moment 
This  man  was  the  plaintiC  Shortly  afterwards 
the  defendant  came  down  with  his  sword  and 
pistoU  and  saw  his  wife  standing  with  the  police- 
mtn  St  the  gate.  The  wife, pointing  to  the  plaintiflT, 
Mid,  *  that  is  the  man,"  or  words  to  that  effect, 
and  the  defendant  thereupon  gave  him  into  custo- 
dj ;  bat  after  they  had  proceeded  some  fifty  yards 
on  the  way  to  the  police  station  the  defendant,  on 
the  plaintiff's  assurance  that  he  was  a  respectable 
DID  and  a  neighbour  of  his,  expressed  his  wish 
to  withdraw  the  charge;  they,  howcTer,  went 
00  to  the  police  station.  The  plaintiff  it  appeared 
lived  in  the  same  row  of  houses  as  the  defendant, 
and  was  walking  home  along  the  pateraent,  and 
was  within  a  stone's  throw  of  his  own  house, 
when  be  heard  the  defendant's  wife  screaming 
police,  and  stopped  at  the  garden  gate  to  learn 
what  was  the  matter,  and  was  then  given  in 
castftdy.  A  centre  bit  was  found  next  morning 
at  the  back  of  the  house.  On  these  facts,  no 
witcenes  being  called  for  the  defence,  the  jury 
foand  for  the  plaintiff;  with  £10  damages. 

Foard  now  moved,  pursuant  to  leaTC  reserfed, 
to  enter  the  werdict  for  the  defendant. 

The  plea  is  founded  on  sections  61,  108,  104, 
&  113.  of  the  Larceny  Act,  24  &  25  Vict.  o.  69. 
The  51  Ft  section  defines  the  crime  of  burglary ;  by 
the  108rd  section  "any  person  found  committing 
t&y  offence  punishable  either  upon  indictment 
or  npon  summary  couTiction  by  yirtue  of  this 
Aot  except  only  the  offence  of  angling  in  the 
day  time,  may  be  immediately  apprehended  with- 
a  warrant  by  any  person,"  fte.  By  the  104th  sec- 
tion "  any  constable  or  peace  officer  may  take 
i^to  eastody  without  warrant,  any  person  whom 
he  shall  find  lying  or  loitering  in  any  highway, 
yard,  or  other  place,  during  the  night,  and  whom 
he  shall  have  goed  cause  to  suspect  of  ha? ing 
committed,  or  being  about  to  commit,  any  felony 
tgaiDst  this  Act,"  Ac;  and  the  118th  section 
pTOYldes  that  in  an  action  for  anything  done  In 
persnance  of  the  Act,  notice  shall  be  gWen  to 
the  defendant,  and  that  he  may  plead  the  general 
issoe,  end  give  this  Act,  and  the  special  matter, 
in  evidence  thereunder. 

The  Act  was  intended  to  protect  those  who 
baTo  by  mistake  exceeded  their  duty ;  and  the 
defendant  here  bon&  fide  belicTed  that  an  attempt 
*t  burglary  had  been  committed:  Xobertt  t. 
Orchard,  12  W.  B.  263,  2  H.  A  C  7*i8;  Read  T, 
Cokir,  1  W.  R.  418,  18  0.  B.  860;  ffeath  t. 
Brnter,  16  C.  B.  N.  8. 808;  ffermann  t.  Senuehal. 
11  W.  R.  181,  18  0.  B.  N.  8.  892;  Downing  v. 
^«M  16  W.  R.  746.  L.  B.  2  C.  P.  461.  He 
was  misled  by  an  existing  state  of  facts,  over 
whieh  he  had  na  control. 

BoTiLL  C.  J. — I  am  of  opinion  that  this  rule 
ibonld  be  refused.  RoberU  t.  Orchard,  did  not 
mtrodnce  any  new  law  on  the  point,  bat  the 


case  must  be  decided  on  the  law  as  preyioaaly 
laid  down,  and  especially  in  Hermann  t.  Seneaehal. 
In  Roberte  t.  Orehard,  the  question  was  whether 
the  judge  should  hsTc  asked  the  jury  if  the  de- 
fendant honestly  belicTed  that  the  plaintiff  had 
taken  the  money,  and  that  In  giving  him  into 
custody,  he  was  exercising  a  legal  power ;  and 
it  was  decided  that  it  would  not  be  enough  to 
ask  them  that,  but  that  they  should  also  be  asked 
whether  the  defendant  honestly  belicTed  that  the> 
plaintiff  had  been  found  committing  the  offence. 
But  as  to  the  rule  of  law,  the  Exchequer  Chamber 
adopted  what  had  before  been  laid  down  by 
Williams,  J.,  in  nermann  t.  Seneechal,  yix.,  that 
the  defendant  has  the  protection  of  the  statute 
**  if  he  honestly  intended  to  pot  the  law  in  motion, 
and  really  belicTed  in  the  existence  of  the  state 
pf  facts,  which,  if  they  existed,  would  have 
justified  him  in  doing  as  he  did."  That  I  take 
to  have  been  the  rule  before  Roberta  t.  Orchard^ 
and  it  was  not  interfered  with  by  that  case,  and 
must  be  applied  here.  Bid  the  defendant  then 
in  this  case  to  adopt  the  words  of  Williams.  J  , 
in  Roberta  t.  Orchard,  **  honestly  believe  in  the 
existence  of  those  facts  which,  if  they  had  existed, 
would  have  afforded  a  justification  under  the 
statute?"  It  is  clear  that  it  is  not  necessary 
that  an  offence  should  have  been  committed 
under  the  statute  by  any  one ,  here  Jthere  was 
certainly  no  such  offence  committed  by  the  plain- 
tiff, and  there  is  nothing  to  satisfy  me  that  the 
defendant  did  believe  facts  which,  if  they  had 
existed,  would  have  justified  him.  or  that  the 
plaintiff  was  found  commit tiog  any  offence  under 
the  Act  There  was  no  entry,  no  robbery,  and 
no  attempt ;  and  further  an  attempt  at  robbery 
is  oot  within  the  statute.  The  case  is  not  brought 
either  within  the  61st  or  the  68th  section  ;  and 
there  is  no  CTldence  of  any  such  belief  as  is 
required  on  the  part  of  the  defendant,  or  of  any 
other  circumstance  to  bi  ing  the  case  within  the 
Aot 

Btlis,  J. — I  am  of  the  same  opinion,  and  will 
only  add  one  further  on  Roberta  ▼.  Orchard,  My 
brother  Wllles  there  says,  **  it  is  clear  to  my  mind, 
from  the  defendant's  evidenoe  in  answer,  that  he 
was  acting  on  mere  suspicion."  Mere  suspicion 
will  not  do  for  belief  is  a  state  of  mind  which 
rests  on  some  ground,  and  therefore  1  doubt 
whether  Roberts  t.  Orchards,  has  much  changed 
what  was  considered  to  be  the  law  on  the  subject 
before.  Hermann  t.  Seneaehal  was  a  case  in 
which  the  plaintiff  was  given  into  custody  on  the 
sospicion  of  passing  bad  money;  and  Erie,  C.J-, 
says,  **  the  jury  having  found  that  the  defendant 
did  really  believe  that  the  plaintiff  had  passed 
him  a  counterfeit  coin,  and  did  honestly  intend 
to  pot  the  law  in  foroe  against  him,  and  as  I 
am  clearly  of  opinion  that  the  facts  were  suffix 
cient  to  justify  that  ooocluHion,  I  do  not  think 
that  the  other  part  of  the  finding,  viz  ,  thu  the 
defendant  hod  no  reasonable  ground  for  such  his 
belief,  entitles  the  plaintiff  to  retain  the  verdict." 
Roberta  v.  Orchard,  therefore  reposes  on  the 
same  ground  as  that  case,  for  there  were  no 
facts  there  sufficient  to  justify  the  .belief 

KiATiNO.  J— I  am  of  the  same  opinion.  The 
rale  in  Roberta  ▼.  Orchard,  is  not  meant  to  be 
impinged  npon  by  any  judgment  of  ours.  Did 
the  defendant  honestly  believe  in  a  state  of  facts 
which,  if  trastirbnld  justify  him  T  That  is  the 
qnestion.    If  he  acted  npon  what  he  had  been 
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dreaming,  th&t  would  not  be  snffietent  I  eannot 
see  what  the  facts  are  which  he  belicTed  in,  and 
which  if  thej  had  existed  would  haye  justified 
him.  There  is  no  eTidenoe  that  any  offence  had 
been  committed  on  that  night  by  anyone ;  much 
less  that  any  one  had  been  found  committing  any 
offence.  How  could  the  defendant  honestly  be- 
liere  in  facts  which,  if  true,  would  justify  him  f 

Montagu  Smith,  J. — I  am  of  the  same  opinion. 
In  Read  y.  Coker,  Jerris,  C.  J.,  lays  it  down 
broadly  that  "  to  entitle  a  defendant  to  a  notice 
of  action  it  is  enough  to  show  that  he  bonA  fide 
believed  he  was  acting  in  pursuance  of  the  sta- 
tute for  the  protection  of  his  property."  Perhaps 
the  rule  stated  in  thoee  general  terms  may  be 
too  wide ;  but  the  rule  laid  down  by  Williams, 
J.,  in  RobtrU  y.  Orchard^  is  enough  for  us  in 
disposing  of  this  case,  and  the  defendant 
has  not  brought  himself  within  it;  and  the 
meaning  of  the  rule  is,  the  defendant  must  not 
only  belicTC  that  he  is  right  in  law  but  that  those 
facts  eiist,  which  if  they  had  existed,  would  jus- 
tify him ;  and  that  was  the  Tiew  of  Parke,  B.,  in 
Hughet  y.  Buekland^  15  M.  &  W.  846,  where  the 
plaintiff  was  apprehended  while  fishing,  for  he 
says,  **  The  defendants,  in  order  to  be  protected, 
must  haYC  ftond  fide  and  reasonably  belie Yed 
Colonel  Pennant  to  be  the  owner  of  the  place 
where  the  plaintiff  was  fishing,  and  that  the 
trespass  was  committed  within  Sic  limits  of  his 
property;"  and  so  it  was  held  in  Downing  y. 
Capel.  Here  I  am  not  satisfied  that  the  defendant 
belieyed,  indeed  I  think  that  he  did  not  belieYC, 
that  his  house  had  been  broken  into.  The  defen- 
dant himself  might  haYc  satisfied  the  jury  as  to 
the  state  of  his  mind,  but  he  did  not  choose  to 
undergo  the  ordeal. 

UuU  refiued, 

COBBE8PONDBNCB. 


To  THC  Editobs  or  thx  Cakada  Law  Jouenal. 

Gentlemen, — *'  Scarboro,"  in  the  Jane  num- 
ber of  the  Lav>  Journal^  answers  my  commu- 
nication in  the  the  March  number  of  the  Local 
Courts  Gazette^  and  detects  an  apparent  oon- 
tradiction,  as  to  whether  I  meant  that  the  dis- 
charge of  an  inMlvent  discbarges  debts  not 
included  in  tbe  schedule,  and  correctly  asserts 
that  tbe  cases  cited'  bj  im  proYe  that  such 
debts  are  not  barred  lofy  discharge.  At  first  I 
thought  it  best  not  to  adYert  to  the  matter 
again,  but,  on  reflection,  think  it  fiur  that  an 
error  either  firom  omission  in  engrossing  or 
printing  (probably  the  former)  should  be  cor- 
rected. 

In  quotii^  Stephenson  y.  Oreen^  1 1 U.  C.Q.B., 
deciding  **that  a  final  order  granted  under 
tbe  English  acts  similar  to  our  then  bankrupt 
and  insoWent  acts,  could  not  be  set  up  as  a 
defence  to  any  debt  not  included  in  the  Sche- 
dule,'* the  word  '^not'*  between,  the  words 
*'  could  *'  and  '*  be*'  was  accidentally  on^^ed,  ^ 
wiiich  made  me  appear,  in  .that  afiis\f^u^/;i^  ^ 


contend  that  debts  not  included  were  dis- 
charged. But  you  can  ^aaly  see  sudi  wu 
not  my  intention;  and  "Scarboro"  admits 
that  '*  at  the  end  of  my  letter  one  would  think 
I  actually  agreed  with  hiuL*;  In  this«  U 
is  so  far  right,  for  it  is  there  plainly  stated  I 
**  that  a  creditor  whose  claim  is  not  in  thai 
schedule,  would  not  be  barred  by  discharge' 

The  reason  of  referring  to  the  cases  wss  tofj 
clear  doubts  '*Scarboro**  expressed  in  th«| 
March  number  of  the  Local  Courts  Gautte. 
He  there  stated,  "it  should  be  enacted  dis^l 
tinctly  (there  is  now  some  doubt  on  the  suljecm 
that  the  insoWent  shall  be  discharged  oolyl 
from  the  debts  or  liabilities  mentioned  in  hiii] 
schedule  of  debts ;"  and  for  the  further 
that  I  fiuled  to  see  the  necessity  of  l^sktion  oii| 
that  subject,  owing  to  these  discussions, 
as  we  now  both  agree  in  this  respect,  perhai 
none  is  required  on  most,  if  not  all,  the  oth( 
points  to  which  he  alludes  in  his  March  letter, 
and,  if  a  fair  trial  is  giYcn  the  acts,  in  a  shor 
time  many  doubtful  and  difficult  points  msj 
be  decided. 

Whilst  agreeing  with  "Scarboro*'  that 
assignees  resort  to  the  practice  to  which 
alludes,  their  conduct  is  reprehensible,  as 
as  illegal,  I  assert  again,  that  it  is  due  to  tb< 
neglect  of  creditors  in  making  an  example  bj 
proof  of  such  practice,  before  the  judge. 
**Scarboro**  knew  of  any  such  practice,  wl 
did  he  not  try  the  experiment  before 
court?  I  think  such  an  assignee  woold 
dismissed.  Quiktb. 


The  Pall  Mall  Oasette  extracts  the  followiol 
remarkable  piece  of  news  flrom  a  French 
of  Wednesday  last: — "Interesting  speoimeQ 
the  manners  and  customs  of  the  E^lish.— A  fei 
days  since  a  tailor  was  tried  in  Loudon,  for  ihi 
murder  of  a  soldier.     The  judge  in  passing  ient^ 
enee,  seYcrely  reprimanded  the  prisoner, 
concluded  his  address  thus : — *  You  haYC  not  oslj 
murdered  a  feUow-oreature  with  an  filial 
pon ;  yon  haYC  done  more — ^you  hAve  dai 
and  rendered  worthless  with  that  same  wesp<n  I 
the  oYcralls  of  your  Queen.'    It  is  well  koofs 
that  in  England  CYerything  is  in  a  legal  tssN 
the  property  of  the  Queen."    The  foundation  of 
this  wonderful  paragraph  is  traceable  io  so  oM  | 
anecdote  told  of  Bsl^roYC,  a  Scotch  judge,  vbo. 
in  sentencing  a  tailor  who  had  stabbed  %  soldier, 
was  said  to  haYC  aggraYated  his  offence  in  tksj 
following  fashion : — **  And  not  only  did  yoo  jkox^\ 
der  him,  whereby  he  was  bereaYod  of  his  lit«i*J 
but  did  wilfully  thrust,  pierce,  push,  prejeet,  oi 
impel  tbe  lethal  weapon  through  the  belly*baD<' 
of  his  regimental  breeches,  whiek  were  kii  M^'tf 
-ty't."     The  concluding  dictum  as  to  Kngliok  Ui 
dil'P^bably  the  priYate  incubation  of  thepenBrj 
a-liner  who  hoaxed  the  French  editor. 
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2.  Wed . .  La<st  day  for  notice  of  re-be&Ting. 

6.  SUN.  .I3th  5«jMiay  after  THnUy. 

7.  UoD . .  Recorder's  Court  sits. 

S.  TuoL  .Qoarter  Sessions  and  County  Cooit  sits  in  each 

County. 
10.  Thtirs  R«-h«Ariag  Term  commences. 
1.1  SUN.  .14tA  Svnday  aJUr  TH%ity. 
S).  SUN.  .Ibtk  Sunday  ajier Trinity. 
r.  8UN.  .1«A  Sunday  after  TnnUy. 
a.  Toe*.  .St.  Michael. 
W.  Wed.. Appeals  from  Chanoeiy  Chambers. 


Ibe  Soal  (SimxW 


AND 

MUNICIPAL  GAZETTE, 


SEPTEMBER,  1863. 


AMENDMENT    TO    THE   DIVISION 
COURT  LAVT. 

We  are  informed  that  the  Attorney  General 
has  called  upon  the  County  Judges  for  sug- 
gestions in  reference  to  amendments  to  the 
DiTJsioQ  Court  law.  This  gi^es  clear  indica- 
tion of  intended  legislation,  and  under  the 
right  sanction,  that  of  the  Attorney  General 
of  the  Province. 

In  all  matters  relating  to  the  administration 
of  Justice  in  England  the  law  ofBcers  of  the 
Crown  assume  the  responsibility  of  measures 
introduced  in  the  House  of  Commons,  and  the 
hill,  if  not  actually  prepared  by  them,  has 
their  approyal  and  sanction,  and  is  submitted 
under  their  auspices.  So  it  has  been  with 
legislation  in  Canada,  and  from  the  course 
taken  last  session  by  the  Premier,  and  the 
iofbrmation  he  has  called  for,  we  doubt  not 
the  wholesome  rule  will  be  followed  in  the 
Illation  of  Ontario. 

It  is  only  those  who  are  familiar  with  the 
administration  of  justice  that  can  estimate  the 
evils  which  spring  from  <Srude  or  party  I^sla- 
tlon,  particularly  in  reference  to  the  inferior 
ooart»— how  extremely  difficult  it  is  in  these 
courts,  and  by  people  that  are  not  lawyers, 
tbat  is  to  say,  for  suitors  to  get  accustomed 
to  any  change  in  the  laws,  or  to  adapt  their 
Wness  transactions  to  it  And  we  are 
^ogly  of  opinion  that  the  sooner  it  is  under- 
stood that  legislation  on  such  subjects  is  to 
oe  under  the  sanction  of  the  Attorney  Gene- 
^  the  better  will  it  be  for  that  pot tion  of  the 
^nesg  community,  whose  outstanding  debts 
end  daims  must  be  collected  by  means  of  the 
^Tision  Courts. 


There  is,  of  course,  a  natural  desire  with 
members  of  the  legislature  to  have  their  names 
connected  with  statutes  for  the  improyement 
of  the  law,  but  a  little  reflection  will  shew 
that  it  would  be  unwise  and  unsafe  to  relieve 
the  law  officers  of  the  Crown  of  responsi- 
bilityon  this  head.     What  we  have  said  in 
reference  to  the  small  concerns  of  the  Divi- 
sion Courts  is  hut  a  branch  of  the  wise  rule 
which  covers  the  whole  ground  of  procedure 
in  all  the  courts  of  civil  jorisdiction,  as  to 
which  legislation  should  not  be  undertaken  on 
the  individual  responsibility  of  private  mem- 
bers— unless  indeed  they  have  lost  all  confi- 
dence in  the  government  for  the  time-being, 
and  have  become  antagonistic  to  them.   Upon 
this  subject,  the  amendment  of  the  Division 
Court  law,  there  will  be  a  peculiar  fitness  in 
the  present  Attorney  General,  Mr.  Macdonald, 
dealing  with  it,  for  he  materially  assisted  in 
developing  the  germ  of  the   Division  Courts 
into  the  present  form  and  shape  under  which 
they  have  for  many  years  worked  so  satis- 
factorily. 

There  is  not  in  our  judgment,  and  we  have 
excellent  means  of  collecting  the  opinions  of 
those  for  whose  benefit  the  courts  were  de- 
signed, any  necessity  whatever  for  oi^nic 
changes  in  the  present  system ;  changes  of  a 
radical  character  we  know  have  been  proposed, 
plausible  enough  in  theory,  but  which  would 
destroy  the  value  of  the  courts  for  debt  collect- 
ing purposes,  and  would  certainly  meet  no 
favor  at  the  hands  of  those  who  are  practically 
acquainted  with  the  working  of  the  Division 
Courts. 

The  amendments  required  are  somewhat 
nuffierous,  but  almost  wholly  refer  to  matters 
of  detail,  and  desirable,  with  a  view  to  im- 
part to  the  courts  greater  efficiency  in  secur- 
ing the  fruit  of  judgment  recovered,  the  les- 
sening of  expenses,  and  facilitating  remedies 
against  officers  who  fail  in  prompt  and  proper 
discharge  of  the  duties  incumbent  upon  them. 
Much  of  this  could  be  done  by  rules,  but 
there  are  points  that  require  legislation,  e.  g.^ 
in  reference  to  interpleaders — gamishmeni — 
testimony  of  witnesses  out  of  the  jurisdiction 
— ^the  relaxation  of  the  rule  requiring  strict 
personal  service— ^ving  a  jurisdiction  "by 
consent*' — the  just  remuneration  of  officers,  as 
well  as  legal  practitioners  in  certain  cases — 
the  renewal  of  process,  &c.  ^ 

No  doubt  the  judges  will  all  submit  th«r 
views  to  the  Attorney  General,  and  it  is^  t* 
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be  boped  with  terseness  and  precision,  seeing 
that  there  will  be  some  thirtj-five  communica- 
^tions  to  be  digested  and  considered. 

As  to  the  form  of  amendment  we  are  strong- 
ly in  favor  of  that  introduced  by  the  Hon. 
"Mr.  Baldwin,  and  since  Tery  generally  follow- 
ed in  Canada,   namely,   by  preserving   the 
structure  of  the  original  act,  and  every  clause 
of  it,  80  far  as  possible,  and  repealing  sections 
only  where  the  alteration  is  so  considerable 
that  the  interpolation  of  one  or  more  words 
would  not  embody  the  amendments  required. 
And  in  respect  to  new  provisions,  taking  care 
that  they  are  properly  adapted  to  the  system, 
and  are  so  framed  as  to  be^f  practical  ^alue 
to  the  suitors  in  the  courts.     We  are  speaking 
of  the  direct  pollers  of  the  court    The  powers 
Of  the  Division  Court  and  of  the  judges  there- 
of,  in  aid,   0.  ^4  f  under  the  Municipal  and 
Amendment  Act,  must  of  course  be  dealt  with 
and  retained  in  these  and  such  like  acta     If 
the  Attorney  General  should,  as  may  be  ex- 
pected, after  learning  the  views  of  the  County 
Judges,  prepare  a  measure  of  the  kind  we  have 
spoken  of,  and  if  our  professional  brethren  in 
the  House  of  Assembly  be  disposed^  as  we 
think  they  should,  to  give  him  the  cordial 
assistance  he  has  a  rigjbt  to  expect  in  }>a8sing 
such  a  measure,  vve  shall  have  what  th*  coun- 
try requires,  aiEul  what  will  be  aoeeptable  to 
the  business  cotnmunity.    But-if  there  be  any 
attempt  to  recast  the  whole — to  throw  **  into 
pi,"  as  the  printers  would  si^,  "and  re- set — ^it 
will  unsettle  all  the  Jaw  we  have  in  reference 
to  J>il1sion  Courts — will  embarras  suiitors  and 
lead  -is  litigation  and  delays.    Such  «  rwuli 
would  doubtless  put  some  money  into  tbs 
pockets  of  lawyers,  but  we  are  quite  sure 'do 
honorable  man  in  our  ranks  would  desire  to 
see  such  an  evil  state  of  things — ^that  courts 
which  were  and  ought  to  be  emphatteally 
«« the  people's  courts,"  should  beoomf  vsluo- 
Ifss  to  the  poor  man  and  a  trap  U>«tiiraa- 
leamed. 


THE  WHALEN  TRIAL. 

This  most  engrossing  osss  is  so  fimillsr  to 
every  one  in  the  Dominion  tbat  i^  would  be 
but  s  waste  of  time  to  t^fer  to  it  at  length. 
There  are,  however,  some  important  und  sug- 
gestive futures  in  ii  frtiloh  demand  attention. 

It  is  in  the  first  plysw^  jprood  tiuftg  Is  fMl 
ikat  the  relianoe  of  <eur  people  in  ik^  «treiigUi 
and  nu^esty  of  the  law  is  sack,  that  tihey  are 
eOBtsQt  to  leave  to  the  ersn  course  of  Ibp^t  law 


the  punishment  of  a  dastardly  crime  against  it ; 
and  not  only  a  crime  against  the  law  as  such,    ) 
but  a  crime  revolting  to  the  better  instincts  of   j 
our  nature,  and,  from  attendant  circumstanon, 
rousing  a  bitter  feeling  of  indignation  ud 
horror,  a  feeling  which  would  naturally  find 
vent  In  a  desire  for  speedy  punishment  or  p«r-   ■ 
haps  vengeance  on  the  perpetrator.    But  it 
was  not  thought  necessary  even  to  accelerste  \ 
the  sittings  of  the  ordinary  tribunals,  moch  { 
less  to  do  what  had  a  strong  shew  of  necessitT  * 
owing  to  the  peculiarities  of  the  case,— the  , 
appointment  of  a  special  commission  for  the 
trial  of  the  offender.    We  have  seen  under  ; 
somewhat  similar  circumstances  in  our  neaii  i 
neighbourhood  the  bad  policy  and  the  eii  < 
effects,  to  use  no  harsher  words,  of  allowing  * 
the  passions  of  the  hour,  just  and  righteoos  • 
enough  within  proper  limits,  to  influence  thi 
due  and  orderly  administration  of  the  law. 

It  is  of  less  importance  (excqpt  for  the  effect  • 
produced  in  justifying  the  confidence  of  the 
public,  and  so  sustaining  the  feeling  we  havft 
alluded  to]  tbat  the  result  has  been  to  dis- 
cover and  legally  fiuten  the  crime  upon  the 
real  criminal,  for  it  can  scarcely  be  question- 
ed by  any  sane  man,  nor  is  it  doubted  bj 
any  person,  that  we  have  secured   the  per. 
petrator  of  the  deed  in  the  individual  who  bu 
been  found  guilty  and  sentenced  to  suffer  tbt 
extreme  penalty  of  the  law  on  the  10th  day  or 
December  next    And  in  connection  with  tlus, 
we  may  remark,  that  one  of  the  stroiigest 
features  of  the  case  agamst  the  prisoner,  tboo^ 
one  to  which  we  have  only  seen  a  pas^nf 
allusitm,  is,  that  no  shadow  of  suspioon  sppetn 
to  have  fallen  upon  any  person  other  than  the 
convicted  prisoner.    From  first  to  last  ereiy 
circumstance  has  told  sgainsthim,  and  agaioi^t 
no  one  else,  nor  has  there  been  any  suggestion 
by  the  prisoner  or  any  one  else  that  any  other 
person  known  or  unknown  might  have  com- 
mitted the  murder. 

To  those  who  consider  that  the  guilt  €i  the 
prisoner  was  proved  on  the  trial  beyond  all 
reasonable  doubt,  it  may  seem  a  pity  that 
there  is  still  a  possibility  tiiat  he  may  yet  go 
unpunished,  for  it  cannot  be  denied  that  on  a 
new  trial  there  might  and  pinobably  would  be 
a  difQoulty  in  producing  all  the  evidenoe  that 
the  Crown  had  at  the  last  trial,  and  that  it 
would  give  the  unscrupulous  fiiends  of  the 
prisoner  an  opportunity  of  mano&cturin^ 
evidence  difilcult  to  rebut,  or  of  buying  op  or 
making  away  with  the  witnesses  on  whose 
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cridence  the  ▼erdict  lately  given  was  foanded. 
We  do  not  at  present  desire  to  discusA  the 
probabilities  of  a  new  trial,  the  Only  possiblo 
ground  for  which  is  of  course  tho  ruling,  that 
a  prisoner  must  exhaust  his  peremptory  chal- 
lenges before  he  challenges  for  cause,-^thoagh 
we  cannot  but  regret  that,  apparently  in  this 
single  matter,  the  counsel  for  the  Crown  failed 
in  that  tact  which,  with  this  exception,  he 
eTioced  in  the  conduct  of  the  case  through- 
oat  The  exigencies  of  the  prosecution  did 
cot  require  a  strict  enforcement  of  the  rule  of 
law  contended  for  by  the  Crown,  if  such  rule 
there  be,  for  ereo  an  indulgence  to  the  prisoner 
u  this  matter  would  not,  in  all  human 
probability,  have  afTected  the  result,  and  no 
doubtful  question  would  then  have  arisen. 

Bat  supposing  the  objection  to  be  sus- 
tained, and  the  claims  of  justice  delayed  or 
defeated,  though  we  may  regret  that  in  this 
particular  case  the  example  required  for  such 
evildoers  may  not  be  made  for  the  preyentaon 
of  similar  crimes,  we  must  not  forget  that  the 
objection  is  intimately  connected  with  one  of 
the  safeguards  provided  by  that  same  law 
th&t  overtook  the  criminal,  for  the  protection  of 
those  who  might  be  falsely  accused. 

The  very  strength  and  mr^esty  of  the  law 
implies  a  tenderness  to  the  accused  which  few 
would  wish  to  see  destroyed.  The  finite 
anderstanding  of  humanity  renders  it  neces- 
sarj  that  the  law  for  one  man  should  be  the 
Uw  for  another,  and  that  there  should  be  no 
distinction  of  persons. 

To  those  concerned  in  the  conduct  of  this 
remarkable  trial,  whether  we  speak  of  the  con- 
duct of  the  judge  on  the  bench,  the  patience 
Md  attention  of  the  jury,  or  the  unvarying 
fairness,  good  temper,  tact  and  zealous  devo- 
tion of  the  counsel  on  both  sides,  great  praise 
is  dne:  With  respect  to  the  counsel  for  the 
Crown,  his  able  management  of  the  case,  with 
the  one  exception  already  alluded  to,  was 
^^  equalled  by  his  fairness  to  the  accused* 
As  to  those  on  the  other  side,  we  need  not 
^  speak  of  the  conduct  of  Mr.  Fairell,  of 
vbom  the  less  said  the  better,  particularly  as 
be  is  not  a  meoiber  of  our  bar,  nor  amenable 
^  iQd  possibiy  ignorant  oi;  rules  which  are 
apposed  to  guide  professional  men,  at  least  in 
^  part  of  the  Bominioa 

Kor  is  it  necessary  to  discuss  whether  the 
^"^  eounsd,  who  so  ably  and  fSuthfulTy 
^^Qcted  the  defence,  was  right  or  wroo^  \n< 
^^  a  brief  for  the  prisonerl     Xveiir 


lawyer  knows  that  be  would  have  been  dis- 
graced if  he  had  refused  to  do  so.  For 
although  his  talents  are  supposed,  from  his 
position  as  Queen^s  Counsel,  to  be  peculiarly 
at  the  service  of  the  Crown,  that,  in  itself, 
does  not  debar  him  from  defending  a  prisoner  ;> 
and  it  is  not  the  practice  in  this  country^ 
as  we  believe  it  is  in  England,  to  obtain  for  a 
Queen^s  counsel  a  license  for  that  purpose. 
His  character  as  leader  of  the  Bar  of  Ontario, 
and  his  knowledge  of  his  responsibilities  in  that 
respect,  preclude  the  thought  that  he  would 
have  hesitated  for  a  moment  in  assuming  even 
a  much  more  odious  position  in  the  eyes  of 
the  public  if  his  duty  required  him  to  fill 
it.  It  is  only  because  some  few  p^song, 
who,  perhaps,  ought  to  know  better,  appear 
to  be  ignorant  of  these  matters,  that  it  is  worth 
while,  even  at  this  length,  to  refer  to  them. 

There  is  much  more  difference  of  opinion 
as  to  the  propriety  of  a  member  of  the  local 
Qovemment  accepting  a  retainer  in  a  case  of 
this  kind,  and  under  its  peculiar  circum- 
stances— circumstances  which  may  be  said  to 
have  imparted  to  the  crime  a  treasonable 
character,  and  made  the  trial  somewhat  of  a 
state  trial  The  crime  was,  partly  at  least, 
aimed  as  a  blow  against  the  state  by  some  one 
who  would  seem  to  have  been  in  some  way 
connected  with,  and  perhaps  the  chosen  agent 
of  an  organization  avowedly  desiring  the  over, 
throw  of  the  power  of  our  Sovereign.  If  the 
acceptance  of  office  in  a  government  is  a  tacit 
retainer  in  such  a  case  as  we  have  described, 
on  the  supposition  that  a  distinction  is  to  be 
drawn  between  such  a  case  and  an  ordinary 
trial  where  the  Queen  is  the  nominal  prose- 
cutor, and  if  his  duties  as  a  sworn  adviser  of 
the  Crown  oould^  by  any  possibility,  interfere 
with  his  duty  to  his  client  (and  this  really 
seems  the  principal  difficulty),  and  if  he  could 
not  take  to  the  consideration  of  any  point 
which  might  arise  in  the  case,  and  come  before 
him  as  a  member  of  the  Government,  a 
mind  perfectly  fi*ee  from  bias,  which  few 
human  beings  could  do,  he  might  well  have 
refused  to  aot  for  the  prisoner.  If  otherwise, 
the  duty  of  the  learned  ooonsel,  however 
anomalous  his  position  might  appear  on  the 
sar&ce,  was  dear,  and  he  acted  properly  in 
■ot  rsfiosing  to  defend  a  person  (innocent  by 
the  law  of  SngliMld  until  proved  guilty),  who 
ohose  to  call  up^^Khb  to  do  hls^aty  by  him 
^•M-t  ftarless  advotate  should.  The  question 
'wittMr.  Cameron,  probably,  was  not— caa  I 
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find  an  excuse  for  refusing  this  brief— but,  is 
there  any  conclusive  argument  or  absolute  rea- 
son whj  I  should  not  accept  it,  for  if  not,  I 
am  hound  by  my  barrister's  oath  to  do  so. 
Different  men  take  different  views  of  what 
their  duty  would  be  under  a  particular  sUte 
of  facts,  and  the  view  which  Mr.  Cameron 
took,  and  acted  upon,  though  some  may  think 
it  an  extreme  one,  must  be  respected  as  the 
conscientious  opinion  of  an  honorable  advo- 
cate, acting  on  his  own  view  of  the  principles 
involved.        

Anything  that  would  have  been  grateful  to 
the  feelings  of  our  late  revered  Chief  Justice, 
Sir  John  Beverley  Bobinson,  if  he  were  alive, 
cannot  but  be  of  interest  to  those  who  cherish 
his  memory.  The  thought  arises  from  hearing 
of  the  success  achieved  by  his  youngest  son, 
a  lieutenant  in  the  Rifle  Brigade,  in  obtaining 
the  appointment  of  Instructor  of  Military  His- 
tory at  Sandhurst  The  position,  in  itself  an 
honorable  and  lucrative  one,  was  purely  the 
reward  of  merit,  and  his  success  is  the  more 
marked,  as  the  competition  was  open  to  offi- 
cers of  the  army  in  general 


We  publish  in  other  columns  two  interest- 
ing decisions  by  his  Honor  Judge  Logie.  The 
case  of  Wdugh  v.  Conway  may  be  said  to 
conflict  with'  the  case  of  Miron  v.  McCah^^ 
decided  in  Chambers  by  Mr,  Justice  Adam 
Wilson,  4  U.  C.  L.  J.,  N.  S.,  74),  though  the 
learned  judge  of  the  County  Court  did  not 
seem  to  consider  it  directly  in  point  There 
is  much  sound  sense  in  the  argumente  he 
adduces,  although  other  County  Judges  take 
his  view  of  the  law,  or  perhaps  fe#l  themselves 
bound  by  the  judgment  of  the  Superior  Court 
Judge  sitting  in  Chambers^ 


RECENT    DECISIONS. 

An  application  was  lately  made  in  England, 
in  a  case  of  Beauman  v.  Jatnes^  on  a  bill 
filed  for  the  specific  performance  of  an  agree- 
ment by  the  defendant  to  give  a  lease  to  the 
plainUff!  The  plaintiff  applied  to  the  land- 
lord's solicitors  as  to  the  renewal  of  his  lease* 
The  solicitors  sent  him  a  report  by  a  surveyor, 
who  recommended  the  granting  a  lease  for 
fourteen  years,  at  a  given  rent  if  certein  repairs 
were  done  by  the  tenant  The  tenant  wrote 
back  assenting  to  the  repairs  and  rent,  but 
asking  for  a  term  of  twenty-one  years.  No 
final  agreement  was  come  to,  bat  some  months 
afterwards  a  negotiation  having  proceeded  be- 
tween the  tenant  and  landlord  without  the 
intervention  of  the  solicitors,  the  landlord 
wrote  a  letter  promising  the  tenant  a  lease  for 


fourteen  years  *^at  the  rent  and  terms  agreed 
upon,"  to  which  the  tenant  wrote  back  aa 
unqualified  accepUnce.  It  was  held,  tbtt 
parol  evidence  was  admissible  to  connect  the 
report  and  the  tenant's  previous  letter  with 
the  subsequent  letters ;  and  that  it  being  goo* 
dusively  established  that  there  had  never 
been  any  other  rent  or  terms  agreed  upon  than 
those  mentioned  in  the  report,  there  was  a 
sufficient  memorandum  in  writing  to  satisfj 
the  Stetute  of  Frauds. 

It  was  lately  held  in  England,  in  the  case  of 
Betty  V.  WiUony  that  the  specification  of  a 
patent  may  describe  the  process  to  be  adopted 
so  insufficiently  as  to  invalidate  the  pateot, 
and  yet  disclose  enough  to  show  that  what  is 
claimed  by  a  subsequent  patent  is  not  oeir. 
Whether  a  specification  contains  a  sufficieai 
description  can  only  be  ascertained  by  experi- 
ment ;  and  in  making  the  experiment  know- 
ledge and  means  may  be  employed  which  hare 
been  acquired  since  the  date  of  the  patent  i 
prior  publication  will  not  invalidate  a  patenii 
unless  it  has  imparted  information  so  as  to 
enable  any  one  working  upon  it  to  reckon 
with  confidence  upon  the  result  In  order  to 
establish  the  prior  public  use  of  a  patented 
article  so  as  to  invalidate  the  patent,  it  is  not 
necessary  to  show  that  the  article  had  been 
manufactured  for  sale.  Where  the  subject  of 
a  patent  In  England  is  made  in  a  foreign  coun- 
try, and  applied  to  the  purpose  for  which  it 
was  made,  and  under  these  circumstances  is 
sent  to  this  country  for  transmission  to  another 
foreign  country,  this  is  a  sufficent  user  of  the  pa- 
tent in  England  to  constitute  an  infringemeot 


SELECTIONS. 


BREACH  OF  PROMISE  ACTIONS. 

The  Daily  Newi  owns  there  is  a  good  deal 
to  be  raid  against  actions  for  breach  of  promise 
of  marriage.  There  is  something  very  repul- 
sive in  the  view  of  marriage  as  a  matter  of 
business  instead  of  affection,  and  in  apprais- ' 
ing  the  value  of  the  settlement  to  which  affairs 
of  the  heart  legitimately  lead.  Nor  i  s  it 
altogether  fair  that  a  man  should  not  be 
allowed  to  alter  his  mind.  He 'had  better 
leave  a  woman  in  single  blessedness  than 
marry  her  to  make  her  miserable.  There  is, 
however,  another  side  to  this  question.  The 
law  is  bound  to  take  cognisance  of  any  wilful 
injury  inflicted  by  one  person  on  another;  , 
and  what  injury  is  more  wilful  than  that  of 
engaging  the  ufections  of  a  woman,  exciting 
her  expectations  and  hopes,  and  then  disap* 
pointing  them  T  If  the  law  took  no  oc^isance  , 
of  engagemente  to  marry,  then  of  course  male  , 
relatives,  &ther8,  brothers,  and  cousins,  would  < 
have  to  do  so,  and  the  defaulting  swain  would 
be  made  to  smart  in  his  body  instead  of  in  his 
pocket.  Young  men  cannot  be  too  deeply 
impressed  with  the  serious  nature  of  the  step 
they  take  in  making  a  marriage  engagement ; 
and  anything  which  would  induce  greater 
levity  in  such  matters  would  be  a  danger  to 


September,  1868.]        LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


LVol.  IV.— 133 


the  public  morals.  Necessity  18*  a  great 
teacher  of  tolerance.  People  who  must  live 
tether  soon  make  the  best  of  it,  and  the 
Morarians,  who  marry  by  lot,  make  just  as 
happy  marriages  as  other  people.  On  the 
whole,  perhaps^  our  law  on  the  subject  is  not 
open  to  Tery  much  animadyersion.  It  makes 
an  engagement  what  it  ought  to  be,  a  serious 
&fiair.  It  takes  the  only  cognisance  it  can 
take  of  the  infraction  of  such  an  engagement, 
and,  inflicting  a  pecuniary  fine,  does,  not  by 
vay  of  solatium  to  the  woman,  but  of  punish- 
ment to  the  man.  Such  a  law,  equally  with 
the  abtience  of  any  law,  is  much  open  to 
abase. 

The  Pall'Mall  Oatette^  in  an  article  upon 
the  subject,  remarks : — "  An  action  fbr  breach 
of  promise  of  marriage  appears  to  be  a  less 
certain  way  of  making  money  than  it  used  to 
he.     Mr.  Baron  Bramwell  lately  remarked, 
vhOe  dealing  with  one  case  of  the  kind,  that 
when  a  man  or  a  woman  found  out  they  could 
not  agree  it  was  better  for  them  to  break  the 
eigagement  than  to  keep  it    Perhaps  the  sum 
of  human  happiness  would  not  be  materially 
diminished  if  many  persons  now  married  had 
acted  upon    this    conclusion.      Juries,   like 
judges,  are  becoming  submissive  to  the  argu- 
nent  that  the  sort  of  persons  upon  whom 
hardship  is  really  inflicted  by  this  breach  of 
&ith  are  not  those  who  estimate  their  suffer- 
rags    in    pounds     sterling.       Yesterday    an 
apparently  hard  case  of  this  kind  was  tried  at 
Leeiis,      The  young    lady,   of  course,    had 
'considerable   personal   attractions,'  and  the 
damages  were  laid  at  £5,000.       The  wedding- 
.  daj  wa.s  fixed,  the  friends  were  invited,  and 
the  whole  party  met    at  church— with   the 
trifling  exception    of  the  bridegroom.       He 
wrote  two  days    afterwards   expres.<iing    his 
regret  that  *  things  had  occurred  differently' 
to  the  young  lady's  expectation,  and  hoped 
this  explanation  would   meet  with  her  ap- 
proTal.    It  did  not     The  action  was  brought, 
and  the  jury  gave  only  a  tenth  part  of  the 
amount  asked.       If  a  case  of  this  kind,  where 
some  cruelty  appears  to  have  been  shown,  is 
M  treated,   the  chances  of  other  spinsters 
lin'ling  a  solace  for  wounded  affection  in  a 
court  of  law  are  decidedly  bad." — Law  Times, 


LIABILITY  OF  PURCHASERS  AT 
AUCTIONS. 

Another  decision  has  been  given  which  ma- 
terially affects  the  interests  of  auctioneers. 
An  action  was  brought  in  the  Waltham  Abbey 
County  Court,  before  Mr.  W.  Gurdon,  judge, 
«>7  Wr.  Cbetwood,  an  auctioneer,  to  recover 
<b«  sum  of  hi  24.  from  Mr.  Moore,  under 
iomewhat  peculiar  crcumstances.  The  plain- 
tsff  is  also  a  cattle  salesman,  and  conducts  a 
'tekly  sale  of  stock  in  the  Waltham  market 
k  appears  that  the  defendant  attended  at  one 
cf  these  sales,  and  became  the  purchaser  of 
ten  lambs  which  were  *put  up'  and  sold  ia 
P»'rs.  The  purchase-money  amounted  Ko\bL 
\  of  which  it  was  afterwards  discovered, 


when  he  sent  for  the  lambs,  that  the  defen- 
dant paid  only  half.  Whereupon  the  plaintiff 
refused  to  allow  them  to  be  removed  without 
the  whole  of  the  money ;  and  Mr.  Moore's 
servant  then  paid  H.  as  a  further  deposit,  and 
left  to  see  his  master  upon  the  subject  The 
defendant  took  no  further  notice  of  the  matter. 
A  few  days  afterwards  the  lambs  were  sent 
by  the  Auctioneer  to  Bishop's  Stortford  mar- 
ket, where  they  were  sold  for  the  sum  of  9^. 
15<.,  and  it  was  for  the  balance  of  the  loss  upon 
the  sale  and  expenses  incurred  that  he  now 
sued  the  defendant.  To  a  question  from  the 
judge  the  plaintiff  stated  that  there  were  con- 
ditions of  sale  in  existence,  but  that  he  did 
not  read  them  every  week.  His  Honor  then 
ruled,  that  where  a  sale  takes  place  under  con- 
ditions, the  purchaser  is  bound  by  those  con- 
ditions ;  and  if  a  provision  is  made  in  them 
for  the  sale  of  any  lots  not  cleared,  the  auc- 
tioneer can  claim  the  deficiency,  if  any,  of  the 
first  purchaser ;  but  in  this  case,  as  no  condi- 
tions were  produced,  the  purchaser  was  not 
liable.  The  defendant,  however,  by  paying  a 
deposit,  had  made  himself  liable  for  the  amount 
of  the  purchase-money ;  but  the  plaintiff  was 
bocmd  to  keep  the  lambs.  If  he  had  done  so, 
although  he  might,  if  he  thought  proper,  have 
allowed  the  animals  to  die  for  want  of  food, 
yet  he  could  have  recovered  the  purchase- 
money  from  the  defendant;  but  as  he  had 
disposed  of  the  lambs,  he  could  not  claim  the 
balance.  The  judge,  therefore,  nonsuited  the 
plaintiff;  at  the  same  time  declining  to  make 
any  order  as  to  the  1 1,  which  the  defendant's 
servant  paid  as  a  deposit,  intimating  that  Mr. 
Moore  could  take  other  steps  for  its  recovery. 
The  costs  of  defendant  and  one  witness  were 
allowed.  — Law' Journal, 


NATURALISATION. 

The  Congress  of  the  United  States  has  pass- 
ed a  Bill  nominally  for  the  protection  of  its 
own  naturalised  subjects,  but,  in  fact  dictating 
to  Other  countries  how  they  shall  deal  with 
their  own  citizens. 

The  alleigancc  of  every  man  is  due  to  the 
country  of  his  birth.  Of  that  allegiance  he 
cannot  divest  himself,  save  in  the  manner  pre- 
scribed by  the  laws  of  hU  own  country.  Ma- 
nifestly no  other  country  has  a  right  to  deter- 
mine on  what  conditions  the  subjects  of  another 
State  shall  be  released  from  their  allegiance. 

For  instance,  the  Legislature  of  the  Domi- 
nion would  have  no  right«to  make  a  law  declar- 
ing that  a  citizen  of  the  United  States  by  cross- 
ing the  frontier  into  Canada  shall  be  discharged 
from  his  allegiance  to  the  United  States.  But 
they  could,  and  it  is  all  they  could,  enact  that 
a  stranger  should  become  naturalised  in  Canada 
by  residing  there  for  a  week  or  a  day,  that  a 
residence  under  such  a  law  should  make  the 
visitor  a  Canadian  subject,  but  it  would  not 
unmake  him  a  subject  of  the  United  States. 

This  is,  however,  the  form  which  the  new 
law  has  taken  in  America.  It  does  not  say 
iQ  m.  many  words  that  a  British  subject  shall 
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cease  to  be  such  by  complying  with  the  con- 
ditions of  nataralisation  in  the  States,  for  eren 
more  than  Yankee  audacity  would  be  required 
for  such  a  clause.  But  it  does  the  same  thing 
in  effect,  for  it  says  that,  the  law  of  his 'own 
country  notwithstanding,  any  foreigner,  be- 
coming naturalised  according  to  the  law  of 
America,  is  to  enjoy  all  the  priveleges  of  Ame- 
ricans by  birth,  and  one  of  these  privileges  is 
that  in  his  own  native  country  that  man  is  not 
to  be  amenable  to  the  law  from  whose  obliga- 
tions he  has  not  been  discharged. 

We  may  endeavour  to  disguise  what  it  is 
inconvenient  to  acknowledge,  but  the  truth  is 
that  this  law  is  levelled  at  England,  and  is  de- 
signed to  assist  the  Fenian  conspiracy.  It 
recognises  as  American  subjects  many  thou- 
sands of  traitors  whom  'the  British  law  still 
recognises  as  British  subjects,  and  it  can  scarce- 
ly fail  to  cause  some  dangerous  complications. 
There  can  be  no  desire  on  the  part  of  this 
country  to  ke^  the  allegiance  of  the  Fenians; 
England  would  willingly  make  a  present  of 
them  to  America,  and  would  consent  to  the 
shortest  possible  residence  in  the  States  as  the 
condition  of  being  quit  of  them.  But  then 
many  other  consequences  follow.  If  they 
choose  to  leave  us,  we  must  alter  the  terms  on 
which  they  are  to  be  allowed  to  return.  With 
their  allegiance,  they  must  forfeit  all  right  of 
succession  to  property,  or  to  hold  property — 
in  short  they  must  cease  to  be  British  subjects 
for  all  purposes.  Moreover,  we  shall  be  com- 
pelled for  our  own  security  to  place  them 
under  a  very  strict  surveillance  when  they 
choose  to  pay  a  visit  to  Ireland,  and  the  prac- 
tice of  the  mixed  jury  must  be  abolished. 
Even  America  cannot  dispute  oCtr  right  to  pre- 
scribe our  own  terms  for  the  admission  of 
for^gners  into  our  territories,  and  perhaps  it 
will  be  found  that  those  terms  may  make 
speedy  naturalisation  in  the  States  by  British 
subjects,  not  quite  so  desirable  as  it  may  have 
appeared.  Mr.  Reverdy  Johnson  should  take 
for  the  first  essay  in  his  new  oflBce  of  minister 
in  London  an  honourable  settlement  of  this 
difficult  question,  before  quarrels  have  grown 
out  of  the  hasty  Act  of  Congress. — Lav>  Timet. 


DEBT  COLLECTORS  AND  COUNTY 
.  COURT  AGENTS. 

Mr.  F.  J.  Smith,  Deputy-Judgeof  the  White- 
chapel  County-Court,  last  week  administered 
a  sharp  rebuke  to  those  invaders  of  the  Pro- 
fession of  whom  such  a  swarm  has  been  called 
into  ezistencee  by  the  County  Courts.  One 
of  these  agents,  Ooodey  by  name,  had  brought 
an  action  against  a  Mr.  Owen  for  2^  12<.  being 
37f.  for  snthtHons  and  hearing  fees  in  a  case  of 
Owen  V.  Thofiiton,  and  16«.  for  wbtii  iundlla- 
bour  therein.  It  appeared  iVom  .ti|u^«Viden|e 
of  the  plaintifiTs  son  that  .ba  had'^^eiiwd  ao 
positive  instruction  from  the  defendant  to  take 
proceedings. 

The  deputy-judge  said  that  the  claim  was 
an  infringement  not  only  of  the  County  Courts 


Acta,  but  of  the  9  A;  7  Vict  a  7S.  s.  85,  which 
enacts  that  if  any  person  sues  out  any  process 
or  commences  any  proceedings  in  any  cooit 
of  law  or  ezuity,  without  being  admitted  &n 
attorney  or  solicitor,  he  shall  be  incapable  to 
maintain  or  prosecute  any  action  or  soit  in 
any  court  of  law  or  equity,  for  any  fees,  rewtrd, 
or.  disbursement,  &c,  and  and  such  offence  is 
a  contempt  of  court     Mr.  Smith  said  that  the 
various  County  Court  Acts  had  been  framed 
with  a  special  view  to  protect  the  honest  pnc- 
titioner,  who  paid  an  annua)  tax  for  the  prri- 
leges  of  practising  in  the  law  courts.    The 
public  were  equally  interested  in  the  strict 
enforcement  of  these  rules,  for  it  protecteii 
them  against  unqualified  pretenders  to  pro- 
fessional knowledge,  and  secured  to  them  com- 
petent advisers,  who  were  officers  of  the  court 
and  under  its  control,  who  could  be  punished 
for  any  mol practice,  and  whose  bills  could  be 
taxed.     Debt  collectors  had  sprung  up  everj- 
where  since  the  establishments  of  ftie  CouDtj 
Courts,  but  their  practice  was  wholly  illegal, 
and  should  not  be  encouraged.     Thereupon 
Mr.  Smith  gave  judgement  for  the  defendaot, 
and,  on  the  authority  of  Wilton  v.  Chamhm, 
7  A.  &  E.,  ordered  the  plaint  not  and  the  1  0  U 
in  the  action  of  Owen  v.  TkomUm  tabe  handed 
to  Mr.  Owen,  as  ^'the  agent*'  had  no  right  to 
retain  a  security  for  an  illegal  demand.— £r- 
change. 

The  case  of  Perry  v.  Taylor  has  attracted 
general  attention,  both  firom  the  public  and  the 
legal  profession.  The  defendant,  the  Rev.  Dr. 
Taylor,  is  a  minister  of  the  Canada  Presbyterian 
Church,  who  had  married  the  son  of  the  plain- 
tiff, a  lad  of  16,  to  a  widow,  aged  49  The 
parties  presented  themselves  before  Dr.  Taylor 
with  a  license,  and  the  boy  being  asked  his 
age  by  the  clergyman,  declared  himself  to  be 
22  years  of  age.  This  marriage  was  annulled 
by  the  Superior  Court  in  a  previous  suit 
brought  by  the  plaintiff  for  that  purpose,  the 
ground  of  nullity  being  the  want  of  consent 
on  the  part  of  the  parents  of  the  minor.  The 
action.  Perry  v.  Taylor^  was  instituted  for 
the  recovery  of  damages  for  the  illegal  mar- 
riage. Mr.  Justice  Monk,  on  the  9th  of  July, 
after  reviewing  the  facts  appearing  in  evidence, 
expressed  the  opinion  that  the  reverend  gentle- 
man should  have  done  more  than  merely  ask 
the  age  of  the  minor,  the  disparity  of  i^  and 
other  circumstances  being  such  as  to  awaken 
suspicion.  He  considered  that  a  want  of 
proper  care  had  been  manifested  by  the  de- 
fendant, and  on  this  ground  he  condemned 
the  defendant  to  pay  $100  damages,  and  the 
costs  of  the  action  as  brought 

This  decision  seems  to  have  been  pretty 
geDerally  approved  by  the  public,  as  far  as  we 
have  observed.  It  is  certainly  desirable  tSat 
clergymen  should  not  be  in  any  uncertainty 
as  to  their  responsibility  in  respect  to  the  par- 
ties whom  they  marry. — X.  C.  Law  Journal, 
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SIMPIiE  CONTRACTS  ft  AFFAIBS 
OF  BVBBY  DAY  LIFE. 

XOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

BuiLDlXa     SOCIITT'FOBVSITIXO    Sharm. — 

Where  after  the  death  of  a'memher  of  a  Baild- 
ing  Societj  hia  shares  var«  pemiitted  to  r«D 
into  arrear : 

Eeld,  that  in  the  abeeoee  of  a  personal  repre- 
sentatlTS,  the  Societj  conld  not  take  any  steps 
to  forfeit  the  shares  any  more  than  tbej  could 
baTe  enforced  their  claim  by  action  of  debt  as 
provided  by  the  Statute.  —  Glau  t.  ffope^  1 4 
Chan.  Rep.  484. 


CoPTBioHT. — A  domiciled  subject  of  the  Unit- 
ed States  took  up  her  temporary  residence  in 
Cso&da,  while  a  book  of  which  she  waa  the 
authoress  was  being  published  in  England  by 
He«rs.  S.  L.  &  Co.,  the  respondents.  The  ap- 
pellants, Messrs.  R.  &  Co.,  having  subsequently 
printed  and  sold  copies  of  the  same  work,  a  bill 
was  filed  against  them  to  restrain  the  publica- 
tion, to  which  defendants  demurred : 

Held  (confirming  the  decision  of  the  court 
l^elow),  oTerruliog  the  demurrer,  that  under  the 
5  &  6  Vict.  c.  45,  an  alien  friend  who  first  pub- 
lishes in  the  United  Kingdom  a  work,  of  which 
he  ia  the  aathor,  if  at  the  time  of  publication  he 
is  resident  in  the  British  dominions,  even  though 
each  residence  should  be  only  temporary ;  and 
tbe  fact  that  the  temporary  residence  is  in  a 
colony  with  an  independent  legislature,  under 
the  laws  of  which  he  would  not  be  entitled  to 
copyright,  does  not  preTent  his  acquiring  this 
privilege. 

Per  the  Lord  Chancellor  (Cairns)  and  Lord 
Weetbnry,  Lords  Cranworth  and  Chelmsford  dis- 
iestiDg :  The  protection  of  copyright  is  given  to 
every  author  who  first  published  in  the  United 
Kiogdom,  where^oeyer  he  may  be  resident,  or  of 
whatever  state  he  may  be  the  subject.  Jefferya 
T.  Booiey,  commented  on. — Routltdge  et  aL  ▼. 
L<w  et  al.  18  L.  T.,  N.  8.  874. 


Lirs    ASSURAKCB — IXTCRUT    OH    AMOUXT    IN- 

BruD.>-Tbe  assignee  of  a  person  upon  whose 
life  a  policy  of  insurance  has  been  effected  is  not 
enticed  to  claim  interest  on  the  amount  of  the 
poiiej  until  he  is  in  a  position  to  give  to  the  as- 
inrers  a  full  legal  discharge  upon  payment  of 
the  claim.— TAs  Toronto  Savmgi  Bank  t.  The 
Canada  Lift  Ataurance  Co.,  14  Chan.  Rep.  509. 


Mareibo  Womak*b  Act — Sepabats  EstATC. — 
&  married  woman  who  was  equitably  entitled,  as 
c»rw  fue  truit,  to  a  life-estate  ia  certain  lands, 
joined  with  her  husband  in  making  a  promissory 


note  upon  whioh  judgment  was  recoYered  against 
them.  Thereupon  the  plaintiff  in  the  action  filed 
a  hilt  in  this  Court  seeking  to  enforce  his  claim 
ogainst  the  title  of  the  wife. 

Held,  that  the  provisions  of  the  Married 
Woman's  Act  had  not  the  effect  of  increasing 
the  interest  of  the  wife  so  as  to  render  her 
estate  liable  for  this  'debt.—- i^osraZ  Canadian 
Bank  t.  Mitchell,  14  Chan;  Rep.  412. 


MoRTQAQi  —  Registration  —  Release.  -^  A 
mortgage  at  the  date  of  its  execution,  the  same 
baring  been  registered,  was  ineffectual  to  pass 
the  wife's  estate,  by  reason  of  her  not  haying 
been  examined  apart  from  her  husband ;  and 
subsequently  such  mortgage  was  re-executed  by 
the  husband  and  wife,  and  the  fact  of  the  wife 
baring  been  duly  examined  iudursed  thereon,  so 
that  the  deed  was  made  effectual  to  pass  her 
estate,  but  no  registration  took  place. 

Htld,  that  the  registration  was  Huffioient  under 
tbe  Statute;  but,  that  the  examination  of  the 
wife  upon  the  re-execution  of  the  mortgage 
ooald  not  relate  baek  to  the  first  execution 
thereof,  so  as  thereby  to  gain  for  it  priority  of 
an  instrument  which  had  been  subsequently 
executed  by  the  husband  and  wife,  and  duly 
registered. 

The  title  acquired  by  a  purchaser  at  Sheriff's 
sale  of  the  husband's  interest  in  his  wife's  lands, 
is  sufllcient  for  a  release  from  the  husband  and 
wife  to  operate  upon.  —  Beattie  t.  Mutton,  14 
Chan.  Rep.  686. 


Ejectment — Title. — Evidence  that  plaintiff 
had  been  in  possession  of  tbe  land  and  had  been 
intruded  upon  by  defendant.  Held,  insufficient 
to  entitle  plaintiff  to  succeed  in  ejectment,  it 
appearing  that  the  fee  was  still  in  the  Crown, 
the  plaintiff  being  in  possession  as  a  free  grant 
settler,  but  without  patent  or  license  of  ocoupa- 
tion. — Henderton  t.  Morrieon,  18  Com.  Pleas,  220, 


Patent — Settirq  Aside.— A  bill  by  a  squat- 
ter to  set  aside  a  patent,  on  the  ground  of  fraud 
or  error  must  allege  the  custom  of  the  Crown  in 
farour  of  equatters,  and  such  other  facts  as  may 
shew  his  interest  in  obtainiog  the  recission  of 
the  patent. 

Possession  of  Crown  lands  by  a  person  who 
entered  upon  an  agreement  with  another,  to 
clear  and  improre  for  tbe  latter,  on  stipulated 
terms,  is  not  such  a  possession  as  entitles  the 
occupant  to  maintain  a  bill  to  set  aside  a  patent 
to  the  latter,  on  grounds  of  fraud  or  error  un- 
connected with  his  own  interQsk.— «Cos^rQv#  t, 
I  Corbett,  14  Chan.  Rep.  617, 
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Railway  Coxpavt — Nbgugvnok. — In  an  action 
against  a  railroad  company  for  injary  caused  by 
an  accident,  evidence  that  the  conductor  was 
intemperate  or  otherwise  incompetent  is  admiflsi- 
ble  to  raise  a  presumption  of  negligence. 

Admissions  or  declarationa  of  the  company, 
made  subsequently  to  the  accident,  are  not  com- 
petent as  part  of  the  re»  gMta. 

The  declarations  of  an  officer  of  the  company 
stand  upon  the  same  footing. 

In  an  action  for  damages  by  a  person  injured  by 
negligence,  evidence  of  the  number  of  plaintiff's 
family  or  of  his  habits  and  industry  is  not  admissi- 
ble unless  special  damage  is  averred. 

It  is  no  justification  for  the  employment  of  an 
incompetent  servant  that  competent  ones  were 
difficult  to  obtain. 

Where  a  person  injured  by  a  railroad  accident 
had  accepted  a  ticket  or  pass  describing  him  as 
"  route  agent,  an  employee  of  the  Railroad  Co.," 
this  pass  is  competent  evidence  for  the  company, 
but  it  does  not  estop  the  plaintiff  from  showing  that 
he  was  not,  in  fact,  an  employee  of  the  company. 

In  an  action  for  injury  by  negligence  the 
damages  should  be  compensation  for  the  actual 
injury,  and  it  is  error  to  leave  the  measure  and 
amount  of  damages,  as  well  as  the  rules  by  which 
they  are  to  be  estimated,  entirely  to  the  jury. — 
The  Pennsylvania  Railroad  Co.  v.  JBookt  Am.  L. 
Reg.,  624. 

2.  A  person  receiving  a  printed  notice  on  his 
ticket  or  check  at  the  time  of  delivering  his  goods 
to  a  carrier  is  to  be  charged  with  actual  know- 
ledge of  the  contents  of  the  printed  notice. 

Where  such  a  notice  stated  that  the  carrier 
would  not  be  responsible  "for  merchandise  or 
jewelry  contained  in  baggage,  received  upon  bag- 
gage checks,  nor  for  loss  by  fire,  nor  /or  an  amount 
exceeding  $100  upon  any  article,  unless  specially 
agreed  for,"  <&c.,  the  words  "  any  article"  mean 
any  separate  article,  not  a  trunk  with  its  contents. 
The  language  bears  that  construction,  and  must 
be  taken  strictly  against  tht*  carrier. 

Therefore,  a  traveller  who  gave  a  single  trunk 
to  a  carrier  and  received  such  a  notice,  was  allow- 
ed to  recover  the  value  of  separate  articles  in  the 
trunk  amounting  to  $700. 

Baggage  includes  such  articles  as  are  usually 
carried  by  travellers.  Books  and  even  manu- 
scripts may  be  baggage,  according  to  the  circum- 
stances and  the  business  of  the  traveller. 

In  this  case  a  student  going  to  college  was 
allowed  to  recover  the  value  of  manuscripts  which 
were  necessary  to  the  prosecution  of  his  studies. — 
Hppkin*  V.  WeeicoU  et  at.,  1  Am.  Law  Reg.  N.S.  684. 

8.  It  is  negligence  for  a  passenger  in  a  railroad 
car  to  allow  his  arm  to  project  out  of  the  window, 
and  if  he  receive  injury  from  such  position  he 
cannot  recover. 


The  railroad  company  is  not  bound  to  put  ban 
across  its  windows  to  prevent  passengers  from 
putting  their  limbs  out — Indianapoli*  and  Ciucin^ 
noH  Railroad  Co,  t.  Rutherford, 


TBB8PA88— Ck&TITIOATI  OV  MaBBIBD  WoVAS's 

Dkbd. — The  certificate  on  a  married  woman's 
de^d  was  in  these  words,  I,  A.,  ^ndge  of  the 
*  *  do  hereby  certify  that  on  this  IStk 
day  of  January,  1849,  at  *  in  the  said  *  * 
the  within  deed  was  duly  executed  in  the  pre- 
senee  of  M.,  of  *  merchant,  and  D.,  of  *  * 
merchant,  by  the  within  named  Margaret,  wife 
of  L.,  within  named,  and  that  the  said  Mirgaret, 
at  the  said  time  and  place,  being  examined  bj 
me  apart  from  her  husband,  did  appear  to  give 
her  consent,  &g.,  &o. 

Held,  that  as  the  Judge  could  not  have  certi- 
fied that  the  deed  was  executed  in  the  presence 
of  the  witnesses,  who  subscribed  it«  wit  hoot 
being  himself  present,  and  as,  when  he  certified 
to  her  consent  to  depart  with  her  estate  at  the 
time  of  the  execution  of  the  deed,  he  was  un- 
questionably certifying  to  a  fact  of  which  be 
had  been  a  witness,  and  on  the  presomptlon 
that  he  knew  the  law  and  did  his  duty,  the  ia- 
ference  was  that  the  certificate  was  executed  in 
his  presence,  as  required  by  1  Wm.  IV.,  ch.  8, 
and  2  Vio.  ch.  6,  under  which  it  was  given ;  hot 
if  the  certificate  was  defeotiye  in  form,  effeet 
must  be  given  to  it  under  G.  8.  U.  C.  ch.  8-5,  see. 
18,  as  it  had  been  made  before  4th  May,  1849.— 
The  Commercial  Rank  of  Canada  v.  Smith  et  al 
18  Com.  Pleas,  214. 


Undub  Invluinoi^Fathbb  abd  Sob — In  the 
case  of  a  deed  of  gift  fh>m  a  father  to  a  son, 
there  is  no  presumption  of  undue  inflaenoe  in 
obtaining  it. 

Where  a  father  made  a'  deed  of  gift  of  all  his 
property  to  his  son  and  there  was  no  evtdeoee  of 
undue  influence  on  the  part  of  the  son,  or  of  bis 
having  taken  an  unconscientious  advantage  of 
his  father,  and  the  Court  was  satisfied  that  tbe 
deed  had  been  duly  executed,  the  son  was  not 
required  to  prove  that  the  father  in  making  the 
deed  was  aware  of  its  nature  and  consequences ; 
and  the  deed  was  upheld  — Armetrong  v.  Arm- 
etronfff  14  Chan.  Rep.  628. 


Will — Impbbfbct  bbumbbatiob — A  testator 
commenced  his  will  by  saying  he  disposed  of  tbe 
whole  of  his  estate,  and  then  gave  $2000  to  one 
person  and  $500  to  another  person ;  his  estate 
in  fact,  being  greatly  in  excess  of  these  two 
amounts. 

Held,  [affirming  the  decree  of  VanKonghnet, 
C.]  that  as  to  such  excess  there  was  an  inrestaey; 
the  rule  as  to  cases  of  imperfect  enumeration  not 
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tpplyisg  to  cases  vbere  a  sum  of  money  is  named 
in  the  mU.—MLennan  ▼.  WUhart^In  re  NtUon. 
14  U.  C.  Rep.  430. 


MAGISTRATES,  MTTNICIPAL, 
INSOLVENCY,  &  SCHOOL   LAW. 


SOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

MVIICIPA  L      CORPOBATIOM — Dl8QUALI»ICATI0» 

GF  lows  Councillor. — At  an  election  for  four 
town  conocillon  in  a  borough  baTing  no  warda^ 
fire  candidates  were  nominated,  of  whom  one 
was  miiyor,  and  acted  aa  returning  officer  at  the 
election.  Another  of  the  candidates,  who  in  the 
erent  proTed  to  be  in  the  minority,  on  the 
Borniog  of  the  election  caused  printed  copies 
cf  a  notice  that  the  mayor  was  diequalified  for 
tketion,  and  that  votes  given  for  him  would  be 
thrown  away,  to  be  posted  on  the  town  hall  and 
in  other  conspicuous  places  in  the  borough,  and 
ctber  copies  to  be  distributed  generally;  but 
copies  were  not  served  on,  nor  was  any  verbal 
notice  given  to,  the  voters  at  the  time  of 
tfodering  their  votes,  and  some  votes  had  been 
recorded  before  the  printed  notice  was  made 
public  as  aforesaid  :  Beld,  that  the  mere  know- 
\i^^  on  the  part  of  voters  in  order  to  have  that 
eflfect,  must  be  not  only  of  the  fact  constituting 
the  disqualification,  but  ^Iso  of  the  law  tbat 
ftuch  fact  does  disqualify : — Reg  v.  The  Mayor^ 
ic,  0/  Tewkesburjf,  18  L.  T.  Rep.  N.  S.  851. 
QB. 


Stsect  Railway — I^iroBHATioN — Parties. — 
An  Act  having  been  passed  authorizing  the  con- 
Kmction  of  a  street  railway,  eoiifirming  a 
coTen^nt  entered  into  for  the  purpose  with  the 
mooicipat  corporation,  and  providing  that  the 
nuls  sboald  be  laid  flush  with  the  street,  &c.;  it 
was  hfli. 

(1.)  That  the  rails  must  not  only  be  flush 
vhen  lat<J,  but  must  be  kept  flush. 

(2.)  That  to  enforce  the  contract  against  the 
«>mpaDy,  a  suit  by  the  municipal  corporation, 
tbe  other  party  to  the  contract,  was  necessary. 

(3.)  That  an  information  by  the  Attorney- 
General  to  enforce  the  Statutory  restrictionB 
vu  proper;  and  that  unless  the  parties  con- 
cerned chose,  by  proper  alterations  and  repairs, 
to  comply  with  the  requirements  of  the  Statute, 
tbe  Attorney-General  was  entitled  to  a  decree 
for  the  removal  of  the  rails  as  of  a  nuisance. — 
Bat, 

(4 )  That  the  municipal  corporation  was  a 
BecesMry  party  to  the  information.— jTAe  At- 
torney Oaieral  v.    The   Toronto   Street  Railway 

Company,  13  Chan.  Rep. 


Tax  Titles — Quiktikq  Titles'  Act — Prao- 
TiOB  Umdbr. — The  County  Treasurer  is  not  at 
liberty  to  become  a  purchaser  at  a  tax  sale. 

Under  the  Act  for  Quieting  Titles,  where  a 
contestant  sets  up  a  tax  sale,  which  is  found 
invalidi  he  is  entitled  to  a  lien  for  the  tAxes 
paid  by  his  purchase  money,  with  the  proper 
per  centage  to  which  the  owner  would  have 
been  liable  if  no  sale  had  taken  place. — In  re 
Cameron.    14  Chan.  Rep.  612. 


Tax  Sales — Fraud— Relie?  agaihst  For- 
eeiturx — In  case  of  a  tax  sale,  if  the  owner, 
instead  of  paying  tho  redemption  money  to  the 
County  Treasurer  for  the  Sheriff's  vendee,  pays 
it  to  the  latter  personally,  and  he  accepts  it,  the 
payment  is,  in  equity,  as  effectual  to  save  the 
property  as  payment  to  the  Treasurer  would 
have  been. 

So,  if  the  Sheriff's  vendee  verbally  agrees  to 
accept  payment  personally  at  a  distance  from 
the  County  Town,  in  lieu  of  its  being  made  to 
the  Treasurer  for  him,  and  the  owner  acts  on 
this  agreement,  the  other  cannot  afterwards,  fo 
the  owner's  prejudice,  require  the  money  to  be 
paid  for  him  to  the  Treasurer ;  refuse  to  receive 
it  himself,  and  when  it  is  too  late  to  pay  the 
Treasurer,  and  insist  on  holding  the  land  as 
forfeited. 

Where  such  an  agreement  was  proved  by  a 
credible  witness,  but  there  was  contradictory 
evidence  as  to  whether  what  took  place  amount- 
ed to  an  agreement,  the  Court,  holding  that  the 
presumption  in  a  case  of  doubt  must  be  in  favor 
of  fair  dealing  and  not  of  forfeiture,  gave  the 
owner  relief — Cameron  v.  Barnhart,  14  Chan. 
Rep   661. 

Tbkspass — Land  Convbtid  to  Corporatioit 

AS  A  MaBKBT — USBB  BT  PUBLIO  AS  A  HiGHWAT — 

iMErvBoruAL  Dedication. — A  block  of  land  in 
the  City  of  Hamilton,  extending  from  John 
Street  to  Hugbson  Street,  was  conveyed  to  the 
Corporation  for  the  purposes  of  a  public  mar- 
ket, a  strip  across  the  entire  northerly  side  of 
which  had  ..een  used  for  over  twenty  years  as  a 
passage  way  or  sidewalk ;  but  this  strip  was  not 
separated  from  the  rest  of  the  block  except 
by  a  kind  of  ditch,  the  earth  from  which  mainly 
formed  the  sidewalk  and  raised  it  above  the 
level  of  the  rest  of  the  block.  This  sidewalk 
had  been  recently  narrowed  and  planked  like 
the  ordinary  sidewalks  of  the  city.  A  public 
market  building  had  been  erected  on  the  south- 
eriy  part  of  the  block  and  used  as  such  for 
about  thirty  years.  The  defendant  and  others, 
who  owned  the  land  adjoining  to  the  sidewaUc 
on  the  north,  had  erected  buildings  thereon 
fronting  or  facing  on  the  sidewalk  and  nearest 
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block*,  which  buUdioga  were  generally  occupied 
as  taveros,  and  to  some  of  which  there  was  no 
access  except  across  the  sidewalks.  The  citj 
authorities,  for  some  unexplained  reasons,  had 
recently  erected  a  close  board  fence  on  the  ex- 
treme northerly  boundary  of  the  sidewalk  from 
street  to  street,  thus  effectually  obstructing  the 
doors  and  windows  of  said  buildings,  and  cutting 
off  all  access  to  one  or  more  of  them.  The  de- 
fendant, being  one  of  those  injuriously  affected 
by  the  board  fence,  cut  it  away,  contending  that 
he  had  a  right  to  enter  upon  the  sidewalk  from 
any  part  of  his  land  adjoining  to  it,  as  long,  at 
any  rate,  as  it  was  permitted  to  be  used  as  a 
public  way  either  for  carriages  or  foot  passen- 
gers, and  in  trespass  for  cutting  away  the  fence 
he  pleaded  several  pleas,  alleging  the  loeu9  tn 
quo  in  some  to  be  a  carriage  way  and  in  othersa 
footway,  relying  on  the  public  user  for  o?er 
twenty  years : 

ffeld,  that  the  city  authorities,  being  in  the 
position  of  trustees,  were  incapable  of  dedicat- 
ing any  part  of  land  to  the  purposes  of  a  high- 
way, or  of  divertiog  it  in  any  respect  from  its 
original  purpose  of  a  public  market,  and  there- 
fore no  such  dedication  could  be  presumed  from 
any  length  of  user  they  might  permit  or  had 
permitted;  and  that,  acting  on  behalf  of  the 
public,  from  the  nature  of  their  trust,  they 
necessarily  retained  such  a  power  of  control  as 
would  justify  the  erection  of  the  fence  in  ques- 
tion.— The  City  of  Hamilton  t.  Morrison,  18  Com. 
Pleas,  228. 


ONTABIO  BEFOBTS. 


PRACTICE  COURT. 

tBtpwrted  by  Hekry  O'Briek,  Esq.,  BarrUter-at-Uw, 
Reporter  to  the  Court.) 


■    In  rb  Soulbs  v.  Mobton. 

ArbitnUion— Right  of  parties  to  go  into  ca$€  afireth  h^fi>r* 

an  umpire. 

Where  a  case  is  referred  to  the  award  of  two  persons,  at&d, 
in  case  of  disagreement,  to  the  decision  of  a  third  person, 
either  as  an  umpire  or  as  a  third  arbitrator,  the  parties 
have  the  right  to  insist  tnat  such  third  arbitrator  or 
umpire  shall  have  before  him  the  evidence  and  witnesses 
produced  before  the  two  arbitrators,  as  well  as  the  right 
to  appear  and  state  their  case  to  suoh  third  arbitrator  or 
umpire,  before  a  binding  award  can  be  made. 

[P.  C,  Easter  Term,  1868.] 
Dx  McMichael  obtained,  on  behalf  of  Soules, 
a  rule  ni«i,  to  set  aside  the  award  herein,  on 
seTeral  grounds,  one  6f  which  was  that  one  of 
the  arbitrators  was  not  appointed  until  after 
evidence  taken,  and  gave  his  award  without 
having  heard  the  parties  or  the  evidence ;  also, 
that  the  arbitrator  heard  evidence  on  behalf  of 
Morton,  in  the  absence  of  Soules  or  any  one  on 
his  behalf. 

The  submission  was  by  deed  dated  the  17th 
April,  1868,  and  after  reciting  that  disputes, 
&o.»  were  pending  between  the  parties,  in  refer- 


ence to  the  annual  sum  of  money  to  be  paid  to 
Mrs.  Morton  in  lieu  of  dower,  <&c.,  and  in  order 
to  settle  the  amount,  &c.,  the  parties  agreed  to 
refer  the  same  to  the  award  of  two  named 
arbitrators,  and  in  the  event  of  these  two  not 
being  able  to  agree  within  two  days  from  the 
date  of  the  deed,  then  they  could  appoint  a  fit 
and  proper  person  as  third  arbitrator  by  a 
memorandum  to  be  endorsed  on  the  deed,  and 
the  award  of  any  two  of  them  should  be  fioal 
and  conclusive.  The  award  was  to  be  made  in 
writing,  on  or  before  the  23rd  April,  with  power 
to  the  arbitrators  to  extend  the  time,  &c.  On 
the  17th  April  the  two  arbitrators  appointed  the 
third  arbitrator,  and  on  the  23rd  April  the  three 
arbitrators  made  the  award  now  moved  against, 
awarding  an  annual  payment  of  $82  50,  Ae. 

It  appeared  Arom  Soules'  affidavit  that  the  two 
arbitrators  proceeded  with  the  arbitration  on  the 
17th  April:  that  both  parties  attended  before 
them  with  their  evidence,  and  were  heard  by  the 
arbitrators,  and  although  thoy  had  appointed  the 
third  arbitrator  he  was  not  present,  nor  did  be 
hear  the  partiea.  The  two  arbitrators  beiog 
unable  to  agree,  they  called  in  the  third  arbi- 
trator, and  the  three  arbitrators  considered  the 
matter  among  themselves  and  made  their  aw&rl 
and  did  so  without  notifying  Soules,  and  without 
his  being  heard  by  the  third  arbitrator,  and  be 
swore  that  if  he  had  been  allowed  to  place  his 
C'ise  before  the  third  arbitrator  he  would  fasTe 
convinced  him  that  the  annual  amount  was  un- 
usually large.  Smith,  one  of  the  arbitrators, 
also  made  an  affidavit  stating  that  they  named 
the  third  arbitrator  to  meet  the  event  of  the  two 
not  agreeing :  that  having  considered  the  subject 
with  his  co-arbitrator  they  were  unable  tu  agree, 
and  they  then  called  in  the  third :  that  Sooles 
and  his  evidence  was  not  beard,  nor  was  he 
ofifered  an  opportunity  to  be  heard  bv  the  third 
arbitrator :  that  the  son  of  Soules  asked  if  they 
did  not  require  his  father,  but  he  was  told  thej 
did  not,  and  Smith  also  swore  that  he  was  not 
aware  that  it  was  necessary  or  proper  for  the 
third  arbitrator  to  hear  Soules. 

Onthepartof  Mrs.  Morton  several  affidavits 
were  filed,  going  principally  to  show  that  the 
award  was  a  reasonable  one. 

ffarriton,  Q  C,  shewed  cause. 
MeMichail  supported  his  rule. 

MoBBisoN,  J. — ^There  is  no  dispute  about  the 
fact  that  the  two  named  arbitrators  first  heard 
the  parties  ;  that  being  unable  to  agree  upon  the 
amount  to  be  annually  paid  to  Mrs.  Morton  they 
called  in  the  third  arbitrator,  to  whom,  we  may 
assume,  they  related  the  case  made  by  the 
respective  parties,  and  without  the  third 
arbitrator  hearing  the  case  except  as  stated ; 
they  conferred  among  themselves,  and  they  tbea 
came  to  the  conclusion  of  awarding  as  they  did. 
It  is  to  i)e  regretted  that  the  parties  were  not 
heard  by  the  three  arbitrators,  as  from  the  affi- 
davits filed  it  is,  I  think,  clear  that  the  award  is 
a  fair  and  proper  one,  and  if  it  were  possible 
to  uphold  it  I  would  do  so,  for  it  is  just  one  of 
those  cases  in  wbich  the  arbitrators,  neighbours 
residing  in  the  immediate  vicinity  of  the  land  in 
question,  could  determine  upon  the  statement  of 
the  parties  alone,  what  was  fair  and  reasonable, 
but  on  principle  the  award  cannot  be  upheld. 
The  third  arbitrator  was  either  intended  to  be  an 
umpire  or  a  third  arbitrator.    In  either  case  the 
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parties  had  a  right,  personally  or  by  counsel,  to 
place  their  case  before  him,  as  well  as  the  other 
two  arbitrators.  The  award  is  a  joint  jadioial 
act.  The  jadgment  of  the  three  arbitrators  was 
not  the  result  of  hearing  the  parties,  for  that  of 
the  third  arbitrator  was  based  on  what  the  other 
two  told  him,  in  the  absence  of  the  applicant, 
and  without  his  being  notified  that  the  third 
arbitrator  was  called  in  to  deliberate  on  the 
rabjeet.  It  is  impossible  to  say  what  the  parties 
woaM  have  done,  or  what  coarse  they  might 
adopt  to  bring  their  ease  before  the  third  arbi- 
trator. If  the  case  had  been  reheard  they  might 
hare  saggested  a  new  Tiew  of  the  case,  as  said 
by  Littledale,  J.,  in  Salkeldr,  Slater,  12  A.  ^  £. 
767. 

The  general  rule  is,  that  an  umpire  to  whom 
a  ease  ia  referred  by  arbitrators  must  hear  the 
evidence  orer  again,  and  in  the  case  cited  Lord 
Denman  says — ■*  It  is  important  to  ba^e  it  under- 
stood that  the  umpire,  as  well  as  the  arbitrators, 
ought  to  hear  and  see  the  witnesses."  And  so 
in  this  case,  the  third  arbltratdV  should  have 
KtD  and  heard  the  statement  of  the  case  from 
ilie 'parties  tbemseWes,  or  any  witnesses  they 
might  produce.  The  parties  are  entitled  to  have 
their  case,  as  made  by  themseWes,  put  directly 
to  the  arbitrators,  and  are  entitled  to  the  benefit 
of  the  jadgment  of  all  three  on  the  case,  as 
made.  Two  of  the  arbitrators  heard  the  case. 
apart  from  the  third  arbitrator,  and  the  third 
heard  it  at  second-hand  and  apart  and  in  the 
absence  of  the  parties,  (as  said  by  Coleridge,  J., 
in  PUvi  T.  MiddUton,  6  Q.  B.  845)—"  whereas 
it  ongbt  to  have  been  considered  by  the  arbitra- 
tors and  umpire  jointly,  in  presence  of  the  par- 
ties" There  is  no  imputation  on  the  motives 
or  conduct  of  the  arbitrators;  it  is  only  the 
irregalarity  of  the  proceedings,  that  invalidates 
the  award;  and  the  Court,  in  such  a  case,  sends 
back  an  award  to  the  same  arbitrators,  where 
there  is  no  reason  to  believe  that  they  are  not 
to  be  trusted.  I  think  that  this  is  a  case  in 
which  I  ought  to  exercise  that  power,  and  that 
it  thoold  go  back  with  an  intimation  that  the 
third  arbitrator  should  have  an  opportunity  of 
hearing  the  parties  and  considering  the  evidence 
with  the  other  two  arbitrators. 


CHANCERT. 


In  El  Nblsov. 

WUneaJtes. 

A  public  offloer  who  baa  charge  of  docaments  for  which 
he  it  responsible,  and  attenoa  as  a  witness  In  his  pubUc 
capacity  and  in  relation  to  matters  connected  with  his 
omoe.  will  be  allowed  professional  witness  fees  of  |4  a 

dav, 

VasKoughmkt,  C. — >£r.  Cayley,  Registrar  of 
the  Surrogate  Court,  declined  to  produce  the 
criginal  will  of  the  testator,  unless  he  should  be 
}  ai<i  a  larger  fee  than  the  8s.  9d.  given  to  ordinary 
wttoesses.  Looking  at  the  responsibility  with 
which  a  person  in  Mr.  Cayley *s  position  is 
charged,  in  keephig,  searching  for,  and  produo- 
iog  original  docaments,  which  it  is  of  the 
greatest  moment  should  be  in  proper  custody : 
>t  the  trouble  and  loss  of  time,  in  addition, 
which  often  occur  in  Boarefaing  for  and  produo- 
'^^%  anch  documents:  that  Mr.  Cayley  is  an 
officer  and  paid  by  fees,  and  that  in  the  progress 
<if  a  ease  he  may  be  kept  waiting  in  court  for 


hours  before  be  is  called  as  a  witness  I  think, 
$4  a  day  a  reasonable  allowance  to  him.  T  am 
told  by  the  Clerk  of  the  Crown  that  in  a  case  of 
Bentut  V.  Adamt,  in  1859,  Richards,  C.  J., 
ordered  $4  to  be  taxed  to  a  Clerk  of  Assise, 
who  attended  to  give  evidence,  in  that  capacity, 
as  a  witness. 


HoTTOK  V.  Towir  ot  Whitby. 

Purchaae  by  Municipal  Corporation. 

The  name  of  the  seller  or  his  agent  must  appear  in  a 
contract  of  purchase  by  a  municipal  corporation. 

Where  a  municipal  corporation  contracted  for  the  par- 
chase  of  some  land  for  a  market  site,  and  afterwards  a 
by-law  was  passed  with  the  sanction  of  the  ratepayers, 
which  recited  the  purchase  but  did  not  name  the  seller, 
and  there  was  no  other  evidence  under  the  corporate 
aeal,  and  possession  had  not  been  talcen,  it  was  held 
that  the  contract  could  not  be  enforced  by  the  vendor 
against  the  coriK>ration. 

[14  Chan.  Rep.,  71. J 

Hearing  at  Whitby,  at  the  Spring  sittings, 
1868. 

S.  Blake,  for  the  plaintiff. 

Roa/^  Q.C.,  for  the  defendants. 

MoWAT,  y.  C. — This  is  a  bill  for  payment  of 
the  p>irchase  money  of  certain  land,  which  the 
plaintiff  alleges  that  he  sold  and  conveyed  to  the 
corporation  of  the  town  of  Whitby  for  a  market 
site. 

There  is  no  doubt  that  a  contract  was  deliber- 
ately  entered  into  to  the  effect  allefl^ed  by  the 
plaintiff;  that  in  August,  1867,  it  duly  received 
the  sanction  of  the  ratepayers  in  the  manner  re- 
quired by  the  Statute  ;  that,  in  pur8uanoeof  the 
contract,  the  plaintiff,  on  the  18th  of  November, 
1867,  in  good  faith,  executed  a  conveyance, 
which  was  prepared  by  a  Solicitor  employed  by 
the  Council  for  this  purpose  ;  and  that  he  left 
this  conveyance  witb  the  Solicitor  to  be  given 
up  to  the  corporation  on  the  purchase  money 
being  paid  to  certain  incumbrancers  on  the  pro- 
perty. 

It  seems  that  the  ratepayers  have,  since 
August  last,  changed  their  minds  in  regard  to 
the  policy  of  the  purchase,  and  do  not  wish  to 
take  the  property.  The  plaintiff*s  bill  was  filed 
on  the  27th  of  February,  1868,  and  the  cor- 
poration resist  the  relief  prayed.  They  allege, 
amongst  other  things,  that  the  Solicitor  had  no 
authority  under  seal;  that  the  authority  he  had, 
besides  not  being  under  seal,  did  not  in  terms 
authorise  him  to  accept  a  conveyance,  but  only 
to  prepare  one ;  that  the  corporation  had  never 
become  bound  to  the  plaintiff,  by  any  act  under 
seal ;  and  that  they  never  accepted  the  convey- 
ance, or  authorized  any  one  to  accept  it  for 
for  them.  It  appears  also,  that  they  never 
entered  into  possession  of  the  property.  The 
objection  which  seems  to  me  to  be  fatal  to  the 
plaintiff's  case  is  the  want  of  the  corporate  seal. 

It  was  not  contended  on  behalf  of  the  plain- 
tiff, that,  in  a  case  of  this  kind,  the  rule  which 
requires  a  corporation  to  contract  under  seal 
was  not  as  obligatory  on  this  Court  as  on  a 
Court  of  Law.  I  hate  looked  at  the  cases  cited, 
some  of  which  were  oasea  at  Law,  and  some 
were  cases  in  Equity,  and  I  am  clear  that  a  seal 
was  necessary  to  bind  the  corporation.  Now, 
while  sevesal  important  resolutions  of  the  Coun- 
cil were  put  in  evidence,  the  only  document  ill 
evi'ience  to  which  the  corpor.ite  seal  was 
attached,  Is  the  by-law  which  was  submitted  to 
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the  ratepayers.  The  insnffiolency  of  this  bj-Iaw 
to  meet  the  reqairements  of  the  rule  was  urged 
OD  Tarions  grounds  ;  but,  apart  from  erery  other 
difficulty,  the  circumstaoce  that  the  name  of  the 
seller  does  not  appear  in  the  by-law  is  fatal. 
That  the  mention  of  the  seller  (or  bis  agent)  is 
essential  to  make  out  a  contract  has  been  clearly 
settled.  I  refer  to  Champion  t.  Plummer,  6  Bsp. 
240 ;  Warner  y.  Willington,  8  Drew.  628 ;  and 
Witliamt  v.  Lake,  6  Jur.  NS.  45. 

Though,  therefore,  if  the  plaintiff,  had  con- 
tracted with  a  private  inditidual,  or  with  an 
unincorporated  company,  what  occurred  would 
have  entitled  the  plaintiff  to  the  relief  which  he 
prays ;  yet,  as  the  defendants  are  a  corporate 
body,  I  am  obliged  to  hold  that  as  against  them 
the  contract  was  not  binding;  and  that  the  plain- 
tiff's bill  must  be  dismissed.  It  is  not  a  case 
for  costs :  The  Leomimier  Canal  and  Navigation 
Co.  T.  The  Shrewtbury  and  Hertford  Railway  Oo, 
8  K.  &  J.  674. 


DIVISION  COURTS. 


(In  the  Fourth  Division  Court  County  of  Wentworth, 
before  His  Honor  Judge  Looie.) 

WaUOH   ▼.    CONWAT. 

DivisUm  CourU—Jwrisdietion—Rtduction  o/daim  b$ 

paynujU. 

An  action  on  an  unsettled  account  exceeding  $210,  which 
was  reduced  by  payTtunt  to  $100,  held,  not  to  be  within 
the  Division  Court  Jurisdiction. 

Uiron  V.  McCaJbty  4  Prac  &  171,  considered. 

[Hamilton,  7th  Sept  ]8«8.] 

In  this  action  the  plaintiff  claimed  $104  17, 
gave  credit  for  $3  60,  and  abandoned  670.,  re- 
ducing the  claim  to  $100. 

The  claim  was  for  the  amount  of  an  account, 
one  item  being  **  balance  of  account  due  on  build- 
ing, $55  17;  "  the  other  items  being  for  hay, 
wheat  and  lumber  sold  by  plaintiff  to  defendant 
There  had  been  no  settlement  of  the  building 
account,  and  no  admitted  balance,  on  the  con- 
trary, erery  item  of  that  account  as  well  as  the 
account  in  suit  was  disputed.  The  building  ac- 
count was  produced,  and  consisted  of  a  number 
of  items  for  building  materials,  teaming  and 
labour,  exceeding  $200,  but  reduced  by  pay- 
ments to  the  balance  claimed  of  $55  17.  It 
became  necessary,  therefore,  to  prore  all  the 
items  of  the  building  account,  as  well  as  of  the 
other;  the  two  accounts  amounting  to  about 
$800,  when 

Wardell  for  the  defendant,  contended  that  the 
court  had  no  jurisdiction  to  try  the  case. 

Durand  for  the  plaintiff,  cited  Miron  t.  MeCabe, 
4  Pr.  Rep.  171. 

LoaiB,  Co.  J. — The  59th  section  of  the  DiTision 
Courts  Act,  contains  a  proviso,  that  no  action 
shall  be  sustained  for  the  balance  of  an  unsettled 
account,  where  the  unsettled  account  in  the  whole 
exceeds  $200.  Under  that  proyiso  I  haTC  always 
held  that  I  had  no  jurisdiction  to  try  an  unliqui- 
dated account  exceeding  $200,  though  reduced 
by  payment  to  a  sum  below  $100 ;  the  intention 
of  the  Legislature  apparently  being  to  prevent 
these  small  debt  courts. from  investigating  large 
and  important  transactions.  Miron  t.  McCabe, 
4  Pr.  Rep.  171,  however,  seems  to  be  an.authority 
for  the  position  urged  on  behalf  of  the  plaintiff, 
that  this  court  has  jurisdiction  to  try  a  disputed 
claim  exeeeding  |200,  where  it  has  been  redaced 


to  $100  by  payment.    The  point  certainly  wu 
raised  in  that  case,  but  it  does  not  seem  expressly 
decided  in  the  judgment ;  on  the  other  hand  in 
Higginbotham  ▼.  Moore,  21  U.  C.  Q.  B.  826,  tlie 
court  assume  as  a  matter  qf  course,  that  in  sach 
a  case  the  Division  Court  has  no  jurisdiction.    It 
was  an  action  to  recover  the  amount  of  an  aocoant 
and,  as  amended,  the  balance  due  upon  two  notes, 
the  amount  of  the  notes  being  reduced  by  pmf- 
ment  to  the  balance  claimed ;  and  there  the  coort 
held  that  the  notes  being  settled  or  liquidated 
amounts,  the  proviso  in  the  statute  did  notapplj, 
the  balance  due  on  the  notes  and  the  account  not 
exceeding  the  jurisdiction  of  the  Division  Court. 
Robinson,  C.  J.,  in  giving  judgment  says : — '*tbe 
plaintiff*s  claim  as  first  delivered  in  stating  as 
account  of  which  the  debit  side  exceeded  X73, 
stated  a  case  not  within  the  jurisdiction  of  the 
court,  according  to  the  59th  section,  although  the 
balance  claimed  was  only  £25 — that  is  if  the 
whole  account  is  to  be  taken  as  unsettled,  notwith- 
standing there  were  among  the  items  two  notes. 
which  in  themsdves  were  liquidated  demanda" 
I  have  known  cases  to  be  brought  in  the  Division 
Courts  for  the  balance  of  an  unsettled  acount  ex- 
ceeding $1000,  but  reduced  by  payment  to  $106; 
if  the  Court  had  jurisdiction  in  such  a  case,  there 
would  be  this  anomaly,  that  a  case  could  be  tried 
in  a  Division  Court  which  would  be  above  the 
jurisdiction  of  a  higher  court,  the  County  Conrt 
The  intention  of  the  Legislature  to  give  jurisdic- 
tion to  the  Division  Court  in  such  a  case  as  this, 
must  be  very  clear  and  decisive  of  the  point, 
more  express  thnn  in  Miron  t.  MeCabe^  before  1 
would  assume  the  jurisdiction  claimed  on  behalf 
of  the  plaintiff. 


GiLBBBT  T.  GiLBVRT  EXKCYTTBIX  OP  W.  GfLBCET. 

SplitHng  cause  of  action. 

Claims,  such  as  promissory  notes,  which  wonld  each  con- 
stitute a  distinct  canse  of  action  if  sued  upon  diret*tly, 
become  within  the  rale  as  to  splitting  of  causes  of  silioo 
In  Division  Courts,  when  the  nature  of  the  actinn  uiHiO 
thorn  is  changed  to  an  indirect  action  aa  for  money  pud 
by  an  endorser  to  the  use  of  the  maker. 

(Hamilton,  7th  Sept,  ISOij 

At  the  June  sittings  of  the  Court,  an  action 
was  brought  to  recover  the  amount  of  two  pro- 
missory notes,  made  by  the  deceased  Wm.  Gilbert 
to,other  parties;  the  plaintiff  claiming  that  be 
hsd  signed  the  notes  as  security  for  Wm.  Gilbert, 
and  had  to  pay  them.  The  claim  was  allowed  to 
bo  amended,  to  one  for  money  paid  for  the  use 
of  the  defendant  as  administratrix,  <fec  A  set- 
off was  put  in  and  proved,  and  the  plaintiff  bad 
judgment  for  a  small  balance.  At  the  trial  the 
plaintiff  produced  another  note  made  in  the  same 
way,  which  he  said  he  had  paid,  but  did  not  give 
it  in  evidence.  At  the  last  sittings  of  the  court, 
he  brought  another  action  for  money  paid  on 
that  note,  and  objection  was  made  that  he  conld 
not  recover,  on  the  ground  that  it  wa^  a  nplittiog 
of  a  cause  of  action.  For  the  plaintiff  it  was 
contended,  that  the  three  notes  being  all  payable 
to  different  persons,*  formed  different  oaui^es  of 
action,  and  therefore  the  plaintiff  was  entitled  to 
recover. 

LooiB,  Co.  J. — In  Wickham  t.  Lee^  12  A.  ft  E. 
N.  S  626,  Erie,  J.  says:—**  It  is  not  a  splitting 
of  actions  to  bring  distinct  plaints,  where  in  a 
Superior  Court  there  would  have  been  two  conntd. 
I  am  not  sure  that  the  Court  of  Rxcbt^quor  .mifs 
itso,  but  that  is  the  true  const  ructi-tu  or  the  iut" 
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All  the  cases  on  the  sabject,  illustrate  the  cor- 
rectness of  the  rale  laid  down  bj  Mr.  Jastioa 
Erie,  and  I  hare  always  acted  upon  that  rale  in 
deciding  upon  what  constitates  a  splitting  of  ft 
canse  of  action. 

In  this  case  the  actions  are  not  brought  upon 
the  notes  directly,  for  then  they  would  form  dis« 
tinct  csnses  of  action,  but  for  money  paid  by  the 
plaintiff  for  the  use  of  the  defendant  in  taking  up 
the  notes.  In  a  Superior  Court  there  would  have 
been  one  count  for  money  psid,  under  which  the 
smoants  of  the  three  notes  could  hafe  been  re- 
covered, making  one  cause  of  action  though  the 
notes  were  payable  to  different  persons;  as  in 
Gtimtby  t.  Aykrot/d,  1  Ex.  479,  where  the  orders 
vere  given  to  different  persons,  but  were  held  to 
give  only  one  cause  of  action.  The  plaintiff 
»hflu1d  have  sued  for  the  whole  at  once,  and  not 
having  done  so,  he  cannot  now  recover  the  amount 
ciumed  in  this  action. 


ENGLISH  BEPORTS. 

CROWN  CASES  RESERVED. 
Reo    t.  Gltds 

LoiTceuy— Finding   loU  property — Belii/  thai  otener    will 

come  forward. 

VThen.  a  mxa  found  a  sovereign  on  the  highway,  and,  with 
t  knovle4g8  that  he  was  doing  wrong,  at  once  determin- 
ed to  appropriate  it,  whether  the  owner  cane  forward  or 
not,  and  did  so ;  but,  also,  at  the  time  of  finding, 
believed  the  aovereign  to  have  been  acudentaUy  lust, 
tad  had  no  reason  to  suppose  or  believe  that  the  owner 
would  become  known  to  him,  it  was 

Beld,  on  the  authority  of  R  r.  Tkurborn,  I  Den.  887,  that 
he  was  not  guilty  of  larceny. 

[le  W.  R  May  30, 1174.] 

Csse  reserved  by  Cockbum,  C.  J. : 

William  Qlyde  was  couTiotcd  before  me  at  the 
Isst  assizes  for  the  county  of  Sussex  on  an  indict* 
ment  for  larceny,  in  which  he  was  charged  with 
having  stolen  a  soTereig^,  the  property  of  Jane 
Austin. 

It  appeared  that,  on  the  evening  of  the  16th 
Jsooary  last,  the  prosecutrix,  being  on  her  way 
home  from  Robertsbridge,  where  she  had  been 
to  pay  some  bills,  to  her  home  at  Brtghtling,  and 
having  some  money  loose  in  her  hand,  had  ooca- 
lion,  owing  to  the  dirty  state  of  a  part  of  tbe 
road,  to  hold  up  her  dress,  and  in  doing  so  let 
fall  a  soTereigu.  It  being  then  dark,  she  did  not 
stop  to  look  for  the  sovereign,  but  on  tbe  follow- 
ing moraijog  she  started  to  go  to  the  spot  in  the 
hope  of  finding  the  lost  coin.  In  the  meantime 
the  prisoner,  coming  from  Robertsbridge  towards 
Brig htling,  in  company  with  a  man  named  HUder 
sndhis  son,  and  seeing,  at  the  spot  where  the 
prosecutrix  had  dropped  her  sovereign,  a  sove- 
reign lying  in  the  road,  picked  it  up  and  put  it 
in  his  pocket,  observing  that  it  was  a  good  sove- 
reign and  would  just  make  his  week  up. 

Proceeding  onwards  the  men  soon  afterwards 
met  the  proseeutrix,  then  on  her  way  to  the  spot 
▼here  the  sovereign  had  been  dropped.  Accord- 
ing to  her  statement,  on  meeting  the  men,  she 
juMreesed  Hilder,  whom  she  knew,  and  asked 
ia  the  hearing  of  the  prisoner,  **  if  he  had  stum- 
bled on  a  sovereign,"  stating  that  she  had  lost 
one  and  was  going  to  look  for  it,  to  which  in- 
qoiry  Hilder  answered  in  the  negative.  She  was 
however,  oontradioted  by  Hilder,  and  his  son, 
vho  were  called  aa  witnesses  for  theproseontion, 


as  to  any  such  conversation  having  taken  p1a?e. 
But  it  was  clear  that  the  fact  of  the  sovereign 
thus  picked  up  by  the  prisoner  being  one  which 
had  been  lost  by  the  prosecutrix  was  speedily 
brought  to  the  prisoner's  knowledge.  The  fact 
of  the  prosecntrix  having  lost  a  sovereign  and  of 
the  prisoner  having  found  one  having  come  to 
his  master's  ears — the  master  asked  him  if  he 
had  found  a  sovereign,  to  which  he  answered  that 
he  **  was  not  bound  to  say."  The  master  further 
iisked  if  he  had  not  heard  that  Mrs.  Austin  bad 
lost  one,  to  which  the  prisoner  made  the  same 
reply.  On  the  master  asking  whether  it  would 
not  l>e  more  honest  to  give  tbe  sovereign  up  to 
her,  he  answered  that  **  he  could  just  manage  to 
live  without  honesty. " 

Being  asked  by  a  police  constable  whether  he 
remembered  going  up  the  Bright liog  road,  and 
picking  up  a  sovereign,  he  answered,  **  I  do 
not  know  that  I  did."  On  the  officer  saying 
**  I  have  been  informed  by  witnesses  that  you 
did  so,  and  if  you  did  it  did  not  belong  to  you 
— more  particularly  as  you  know  to  whom  it 
belonged,"  the  prisoner  said  he  did  not  wnnt  to 
have  anything  more  to  say  to  tbe  officer,  and 
went  into  his  bouse.  Oo  a  (nobsequent  occasion, 
however,  he  admitted  to  the  same  witness  that 
he  had  picked  up  the  sovereigo. 

The  witness  Hilder  also  stated  that  the  prisoner 
afterwards  came  to  him  and  asked  him  if  he 
could  say  that  he  (prisooer)  had  picked  up  a 
sovereign,  and  on  receiving  an  answer  in  tbe 
affirmative,  said  that  if  that  was  so  he  must  go 
and  see  the  prosecutrix,  who  had  applied  to  him 
several  times,  about  it. 

In  summing  up  to  the  jury  on  this  state  of 
facts,  I  told  them  that  where  property  was  cast 
away  or  abandoned,  any  one  finding  and  taking 
it  acquired  a  right  to  it,  which  would  be  good 
even  as  against  tbe  former  owner,  if  the  latter 
should  be  minded  to  resume  it.  But  that  when 
a  thing  was  accidentally  lost,  the  property  was 
not  divested  but  remained  in  the  owner  who  had 
lost  it,  atid  that  such  owner  might  recover  it  in 
an  action  against  the  finder.  As  to  how  far 
larceny  might  be  committed  by  a  person  finding 
a  thing  accidentally  lost,  it  depended  on  how  far 
the  party  finding  believed  that  the  thing  found 
had  been  abandoned  by  its  owner  or  not.  That 
where  the  thing  found  was  of  no  value,  or  of  so 
small  value  that  the  finder  was  warranted  in  as- 
sumiag  that  tbe  owner  had  abandoned  it,  he 
would  not  be  guilty  of  larceny  in  appropriating 
it ;  or  if,  not  knowing  or  not  having  the  means 
of  discovering  the  owner,  the  finder,  from  the 
inferior  value  of  the  thing  found,  might  fairly 
infer  that  that  the  owner  would  not  take  the 
trouble  to  come  forward  and  assert  his  right,  so 
that  practically  there  would  be  an  abandonment, 
and  so  believing  appropriated  the  thing  found  as 
virtually  abandoned  by  the  owner,  he  would  not 
be  guilty  of  larceny.  So,  although  the  yalue  of 
the  article  might  render  it  impossible  in  the  first 
instance  to  presume  abandonment  by  the  owner, 
yet  if,  from  the  fact  of  no  owner  coming  forward 
within  a  sufficient  time,  the  finder  might  reason- 
ably infer  that  the  owner  had  abandoiied  and 
given  up  the  thing  as  lost,  there  would  be  no 
criminality  in  an  appropriation  of  it  by  the  latter. 

On  the  other  hand,  I  pointed  out  that  there 
were  things  as  to  which  it  oonld  not  be  supposed 
th»t  they  had  been  intentionally  abandoned,  or 
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the  owner  be  supposed  to  have  giyea  up  his  pro* 
perty :  thus,  e.g.,  a  parse  of  gold,  or  a  pocket- 
book  containiDg  bank  notes,  found  in  the  road, 
oould  not  possibly  be  supposed  to  haTO  been 
intentionally  placed  there ;  or  a  diamond  orna- 
ment, found  outside  the  door  of  an  assembly 
room,  to  have  been  intentionally  dropped  by  the 
lady  who  bad  worn  it,  or  a  box  or  parcel  left  in 
a  public  conveyance  or  a  hack  cabriolet,  to  have 
been  left  with  the  intention  of  abandoning  the 
property.  That  in  all  these  cases  as  the  pro- 
perty remained  in  the  owner,  and  the  presump- 
tion of  abandonment  was  plainly  negatived  by 
the  circumstances,  a  person  finding  such  an 
article  and  appropriating  it  to  himself  with  an 
intention  of  wronging  the  owner,  if  he  knew  who 
the  owner  was,  or  had  the  means  of  finding  the 
owner — as  where  the  name  of  and  address  of  the 
owner  were  on  the  thing  found — or  had  the 
means  of  ascertaining  the  owner,  as  in  the  case 
of  a  cabman  who  knew  the  house  at  which  he 
had  taken  up  or  set  down  a  person  by  whom  an 
article  must  have  been  left  in  the  carriage — 
would  clearly  be  guilty  of  laroeny.  And  even 
where  the  finder  did  not  know  the  owner,  if  the 
nature  of  the  thing  found  precluded  the  pre- 
sumption of  abandonment,  and  gave  every  rea- 
son to  suppose  that  the  owner  would  come 
/orward  and  assert  his  claim,  and  the  finder 
nevertheless  determined  to  appropriate  the 
chattel,  and  to  keep  it  though  he  should  after- 
wards become  aware  who  the  owner  was,  this 
too,  if  done  with  the  intention  of  wrongfully  de- 
priving the  unknown  own^  of  property,  which 
the  finder  knew  still  to  belong  to  him,  would  be 
larceoy,  provided  such  intention  was  contem- 
poraneous with  the  original  taking  of  possession. 

I  told  the  jury  that  while,  to  constitute  laroeny 
in  appropriating  an  article  thus  found,  there 
must  be  a  guilty  intention  of  taking  that  which 
was  known  to  belong  to  some  one  else,  and 
which  the  party  appropriating  knew  he  had  no 
right  to  treat  as  his  own,  this  intention  may  be 
gathered  from  the  value  of  the  article  and  the 
other  circumstances  of  the  case,  especially  the 
conduct  of  the  party  accused,  as  to  concealment 
or  otherwise. 

In  this  respect,  I  told  them  they  might  pro- 
perly take  into  account  the  conduct  of  the 
prisoner  Qlyde  in  maintaining  silence  when  he 
beard  the  question  put  by  the  prosecutrLi  to 
Hilder,  if  they  believed  that  portion  of  her  evi- 
dence ;  or,  at  all  events,  in  refusing  to  say 
whether  he  had  found  a  sovereign  or  not,  and 
only  acknowledging  it  when  Hilder  had  told  him 
he  was  prepared  to  speak  to  the  fact. 

As  the  result  of  this  reasoningr  I  left  it  to  the 
jury  to  say  whether  the  prisoner,  on  finding  the 
sovereign,  believed  it  to  have  been  aooidentally 
lost,  and  nevertheless  with  a  knowledge  that  As 
toaa  doing  wrong,  at  onoe  determined  to  appro- 
priate it  to  himself,  and  to  keep  it,  notwith- 
standing it  should  afterwards  become  known  to 
him  who  the  owner  was.  I  told  the  jury,  if  they 
were  of  that  opinion,  to  find  the  prisoner  guilty. 
But  inasmuch  as  there  was  nothing  to  show  that 
the  prisoner,  on  appropriating  the  sovereign  on 
finding  it,  had  any  reason  to  suppose  that  the 
owner  would  afterwards  become  known  to  him 
(or  any  belief  that  he  would),  I  doubted  whether 
an  intention  on  his  part  of  keeping  it  even  if  (he 
owner  should  become  known  to  him — he  not  be- 


lieving that  the  latter  event  would  come  to  pass 
— would  amount  to  laroeny.  I  therefore  thongbt 
it  right  to  take  the  opinion  of  this  Court  whether 
the  conviction  can  be  sustained  on  the  facta  I 
have  stated. 

The  jury  having  found  the  prisoner  guilry,  I 
admitted  him  to  bail,  on  his  own  recognizances 
to  come  up  for  judgment  at  the  next  assizea,  if 
required  so  to  do.  Had  I  passed  seoteoee  at  the 
time,  I  should  have  condemned  him  to  imprison- 
ment and  hard  labour  for  one  calender  month. 

No  counsel  appeared  for  the  prisoner. 

Lumley  Smith  for  the  prosecution. — In  R.  t. 
Moore,  9  W.  R.  276.  1  L.  &  C.  I,  30  L  J  M  C 
77,  where  a  shopkeeper  appropriated  a  note 
dropped  in  his  shop,  he  was  oonvicte<l.  and  that 
oaee  differs  from  the  present  mainly  in  the  fact 
that  there  the  jury  found  specifically  that  whta 
he  picked  up  the  note  he  believed  the  owner 
could  be  found.  [BLAOKBUBif.  J — In  that  esse. 
Wightman,  J.,  referring  to  R.  t.  Thorbum,  16 
L.  J.  M  C.  140,  1  Den.  387,  asks  if  there  is  any 
ease  of  a  conviction  being  quashed  where  the 
three  ingredients  concur — first  that  the  prisoner 
intended  to  appropriate  the  property  from  the 
first ;  second,  that  he  believed  at  the  time  he 
took  it  that  the  owner  could  be  found ;  third, 
that  he  acquired  the  knowledge  of  who  the 
owner  was  before  the  oonyersion.  It,  therefore, 
comes  to  this,  whether  a  conviction  can  be  sap- 
ported  where  the  first  and  third  ingredient 
concur,  but  not  the  second.  ]  R.  t.  Preston,  21 
L.  J.   M.  C.  41 ;  i2  t.  Peter»,   1  C  &  K.  245. 

[WiLLBS,  J. — Ton  are  going  back  to  the  deluge  ] 
Makttn,  B. — How  can  you  make  a  man's  miod 
worse  than  it  is  here  ?]  [Cogkbfbm,  C  J  — 
This  is  not  the  case  of  a  man  finding  a  thing, 
and,  without  either  supposing  the  owner  will 
turn  up,  or  believing  lie  will  not  turn  up,  ap- 
propriating it ;  but  where  the  finder  appropri- 
ates, not  supposing  the  owner  will  turn  up,  hot 
from  the  first  determining  to  appropriate  the 
lost  property  whether  he  does  or  not  ]  The  law 
upon  the  subject  as  laid  down  in  ThurburWt  eon, 
aupra,  is  unsatisfactory,  as  is  pointed  out  ia 
Russell  on  Crimes,  Tol.  2,  p.  180,  4th  ed.,  by 
Greaves.  It  is  not  to  be  supposed  here  that 
there  was  any  abandonment,  and,  unless  there 
was,  this  was  larceny  within  the  definition  is 
Bracton,  book  8,  o.  82,  f.  160. 

CocKBuaH,  C.  J. — We  are  of  opinion  that  this  is 
not  larceny.  The  question  seems  to  turn  upon 
whether  the  finder  of  the  lost  property  supposes 
at  the  time  that  it  ia  abandoned  by  the  owner. 
Where  the  lost  property  is  such  as  it  was  in  the 
present  case,  it  may  be  doubtful  whether  the 
owner  will  come  forward  or  not.  .  Suppose  a  case 
where  it  is  doubtful  whether  the  owner  will  come 
forward,  as  where,  having  regard  to  the  Tslue  of 
the  property,  it  is  to  be  supposed  that  a  poor 
man  would  make  searoh  for  it,  but  that  a  rich 
one  would  not,  and  a  person  finding  it  doobts 
whether  the  owner  will  come  forward,  but  yet 
knows  that  the  property  is  not  abandoned,  and 
resolves,  nevertheless,  even  if  he  does  so,  to 
deny  that  he  has  it  in  his  possession,  and  to  ap- 
propriate it,  and  does  convert  it  with  that  inten- 
tion, that  might  be  laroeny.  But  the  rale  in 
ThurbunC*  eau  does  not  go  to  that  length. 
Here  there  is  nothing  to  show  that  the  prisoner 
had  reason  to  beUeTe  the  trne  owner  would  come 
forward.    I  think,  therefore^  that  it  ia  not  within 
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Thurlmm's  case.  If  the  mfttter  was  ooe  of 
greater  magnitude,  it  might  be  worth  while  to 
recoosider  tbat  case. 

AIarti!!,  B. — I  Agree;  bot,  eicept  for  the 
aathoritjr,  I  should  have  said  ttiat  this  was 
larceny — where  a  man  takes  the  property,  re- 
fiolring  to  appropriate  it  whether  the  owner 
came  forwnrd  or  n(»t.  I  think,  however,  we 
ought  not  tu  overrale  Thitrbum*t  case. 

WiLLEs,  J  — I  concur,  and  think  that  Thur- 
hurn'i  ca*e  is  in  poiut,  and  should  govern  this, 
and  I  have  too  roach  respect  for  the  learned 
jadge  who  delivered  the  judgment  in  that  case 
to  suppose  that  it  was  not  well  decided. 

Beam  WILL,  B.,  concurred. 

Blackbubn.  J  ~I  ahonld  wish  the  law  to  be 
as  mj  brother  Ma*-tin  would  have  it,  but  doubt 
vbeiber  the  imerventioo  of  the  Legislature 
would  not  be  required  to  alter  the  law  as  it 
itands  tit  pr(*i>rnt  Until  reversed,  the  ease  is 
goveroeil  by  Tiiuiburu**. 

Conviction  quashed. 


QUEEN'S  BENCH. 


Rkad  v.  Qrbat  £a6Tkbh  Railway  Conpabt. 

Xtgligmet— Action  by  exeeiUor—Lord  CampbelTi  Act  (^  h, 
10  Vizt.  c.  VS}— Accord  and  taHtfiuMon  vfitk  deeeaaed. 

To  an  actioa  by  an  executor  under  Lord  Campbell's  Act 
for  Dc^ligeDi^  of  the  defendants,  whereby  the  deceased 
lost  hw  life,  the  defendants  pleaded  on  accord  and  satia- 
Action  with  the  deceased  in  his  liletima. 

Eildt  on  demarrer,  a  good  plea. 

(Com.  Law»  W.  R,  June  26, 1868.) 

Declsmtion  by  the  plaintiff,  as  widow  and  ex- 
ccutor  of  D  Read,  deceased,  for  negKgence,  by 
leison  of  which  the  deceased  lost  his  life. 

FUa — That  in  the  lifptioie  of  D.  Bead  the  de- 
fcfidants  paid  to  him  and  he  accepted  a  sum  of 
money  in  fuU  watisfaetioo  and  discharge  of  all 
claims  and  oau:<es  of  action  he  had  against  the 
defendants. 
I>«murrer  and  joinder  in  demurrer. 
By  9  &  10  Vict  0  9:i  (Lord  Campbell's  Act). 
1. 1,  it  is  enacted  that  **  whensoever  the  death  of 
a  person  shall  be  caused  by  wrongful  act,  neg- 
lect, or  default,  and  the  act,  neglect,  or  defaolt, 
if  such  aa  wouUl  (if  death  had  not  ensued)  have 
entitled  the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  then, 
and  in  every  euch  ease,  the  person  who  wonld ' 
have  been  liable  if  death  had  not  ensued  shall  be 
liable  to  an  action  for  daotages  notwithstanding 
the  death  of  the  person  injured,  and  although 
the  death  shall  have  been  eaosed  under  snob  eir- 
oemstaneea  aa  amount  In  law  to  felony." 

Codd  in  support  of  the  plea. — This  notion  ii  a 
ntw  remedy,   and  not  the  aame  as  that  which 
Mcraed  to  the  deceased ;  Blake  t.  Midland  Rail* 
*«jf  Company,    18  Q.    B.   98 ;    Pym  t.    Oreat 
ifvrihem  Railway  Company,  in  error,  1 1  W.  R. 
922,  82  L  J.  Q  B.  877.     [LuiH,  J  —If  the  de- 
<*esed  had   brought  an  action   and  reoovered, 
could  the  executor  snbaeqaently  reeorerf)    I 
nest  go  as  far  as  that:     Aooordingly,  satlsfao- 
tion  with  deceased  is  no  bar  to  the  fresh  cause 
of  aetlon  in  the  representatlTea,  and  the  lan- 
guage of  the  Act  seema  to  show  that  on  death  a 
Mw  right  springs  vp. 

PhiAriek,  contra — ^The  plea  it  In  respect  of 
ill  claims  for  and  In  respeet  of  all  oaasea  of 


action.  There  are  no  words  in  the  statute  gW* 
ing  the  new  right ;  all  they  giye  is  an  extended 
right  of  action  to  the  executor  in  consequence  of 
the  death  and  the  damage  therefrom,  for  which 
the  deceased  himself  could  not  recover.  The  as- 
sessment of  damages  on  a  different  principle  in 
the  two  actions  does  not  show  any  right  to  bring 
both.  There  is  no  new  cause  of  action  arising 
from  the  original  wrong.  The  words  **  pereong 
who  would  have  been  liable  if  death  had  not  en- 
sued "  point  to  a  continuing  liability. 

Codd  in  reply. — This  case  fits  in  with  every 
word  of  the  section. 

Blackbubb,  J. — I  think  this  plea  is  good. 
Before  Lord  Campbeirs  Act  the  maxim  **  actio 
personalii  moritur  cum  persona  "  applied  to  such 
a  case,  and  the  preamble  to  that  Act  points  to 
the  cases  in  which  the  wrong-doer  escaped  from 
liability.  But  here,  taking  the  plea  to  be  true, 
the  Act  would  not  have  enabled  the  party  in- 
jured to  maintain  an  action  because  he  had  ac- 
cepted an  accord  and  satisfaction.  In  the  second 
section  the  principle  upon  which  the  jury  may 
give  damages,  and  the  persons  to  whom  they 
are  to  go,  are  new ;  but  there  is  not  otherwise  a 
new  cause  of  action.  It  would  be  straining  the 
statute  to  hold  that  after  the  injured  party  baa 
re  covered  the  executor  nay  recover  also. 

Lush,  J. — The  structure  of  the  Ist  section 
shows  that  it  was  not  the  object  of  the  statute  to 
make  the  wrong  doer  pay  twice  over,  but  only 
to  give  to  the  executor  a  right  to  sue  where  there 
was  a  cause  of  action  existing  at  the  time  of 
death,  which  was  prevented  from,  taking  effect 
by  the  maxim  actio  personalis  moritur  cum  per^ 
sona.  It  is  true  that  the  measure  of  damages  ia 
different,  and  in  that  sense  the  action  is  new, 
but  not  otherwise. 

Judgment  for  dtfendanf. 


Babklbt  v.  Fobdbb. 

liiabiUty  of  husbaad  fur  neoceaaariea  supplied  to  child 
on  order  of  wife. 

[Q  B.  July  3rd,  IMS.] 

In  this  oaae  it  appe.ared  that  the  plaintiff  by 
order  of  the  defendant's  wife  supplied  clothes 
for  the  defendant's  child.  The  wife  was  living 
separate  from  the  defendant,  and  the  child,  who 
was  under  aeven  years  of  age,  was  residing  with 
her  against  the  defendant's  will,  the  Master  of 
the  Rolls  haTlog,  in  exercise  of  the  powers  con- 
ferred by  2  &  8  Vict.  e.  64,  made  an  order  that 
the  infant  ihonld  be  In  her  custody.  There  was 
aome  eTidenoe  that  the  defendant's  wife  had  been 
drlTcn  fh>in  him  by  his  misconduct.  The  wife 
had  some  separate  property,  which  the  jury  found 
was  inadequate  for  her  snpporl  according  to 
the  hvaband'i  degree.  The  question  now  aroift 
whether  the  defendant  was  liable  for  the  price 
of  the  articles  snpplied  to  the  defendant's  child. 

B.  Lloyd  for  the  plaintiff. 

JSTeofie  and  £•  Campbell  for  the  defendant. 

The  Conrt,  after  taking  time  to  consider,  now 
delivered  judgment:  Blackburn  J,  Mellor  J., 
and  Lash,  J.  thinking  that  the  defendant  was 
liable,  on  the  ground  that,  while  the  infiint  was 
lawfully  in  the  wife's  enatody,  the  cost  of  pro- 
▼Idiog  for  it  waa  part  of  the  reasonable  expem^ca 
for  which  she  waa  entitled  to  pledge  her  hus- 
band'a  eredit ;  Cockbnro,  C.  J.  dissenting,  uud 
holding  that  the  Legislature  had  made  lo  { to- 
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▼ision  for  the  support  of  the  infant  while  it  was 
in  the  castody  of  her  mother,  and  had  never 
intended  to  create  a  new  liabiliy  in  the  father 
for  necessaries  suppHed  to  his  children. 


COBBESPONDENCE. 


The  Statute  of  Limitation  as  applied  to 
Division  Court  Process, 

To  THE  Editors  of  thb  Local  Courts*  Gazette. 

Messrs  Editors, — ^You  would  oblige  me  and 
many  of  your  readers  by  giving  your  opinion 
on  a  question  relating  to  the  application  of  the 
Statute  of  Limitations  to  Division  Court  suits 
under  certain  circumstances.  The  question 
is  one  that  has  arisen  recently  in  Recorder 
Duggan's  Court  in  Toronto  and  has  doubtless 
arisen  in  many  other  Courts.  It  is  this :-  • 
A  has  a  claim  against  B,  due  in  1861.  He 
sues  it  in  18i>2,  but  the  summons  is  not 
served.  lie  takes  out  another  summons  in 
1R63  and  tries  to  serve  it,  but  cannot  do 
so.  B  leaves  Canada  in  1863,  and  goes  to 
the  United  States — but  returns  in  1867.  A 
then  goes  to  the  clerk  and  continues  his  efforts 
«to  serve  him,  taking  out  another  summons,  in 
the  same  miit,  and  gets  B  served  for  trial  in 
1867.  Now  you  will  perceive  that  there  is  a 
hiatus  or  gap  of  say  four  years,  when  A  did 
nothing  in  the  suit  because  B  was  in  foreign 
parts.  It  would  have  been  useless  for  him  to 
have  done  so  until  BVs  return. 

The  question  is,  can  A  avail  himself  of  his 
summonses  issued  in  1862  and  in  1863  to  stop 
— or  to  defeat  a  plea  of  the  Statute  of  Limita- 
tions, pleaded  in  1867,  by  B  to  A*s  claim  ?  In 
Toronto  the  Division  Courts  are  held  twenty- 
four  times  in  the  year,  and  in  other  places 
they  are  held,  sometimes  monthly,  sometimes 
every  two  months.  Again  is  there  any  reason 
why  the  old  doctrine  of  continuances,  that  is, 
a  constant  issue  of  process,  the  one  linked  into 
the  other  down  to  the  last  summons  issued, 
and  reaching  back  to  the  first  summons  issued 
before  tiie  claim  was  barred  by  the  Statute, 
should  be  applied  to  Division  Court  suits? 
My  opinion  is  that  it  should  not  Suppose 
summonses  were  issued  in  this  way  in  Toronto 
from  Court  to  Court,  for  four  years  on  a  daim 
of  $100.  We  would  have  ninety-six  sum- 
monses issued  to  connect  that  of  1868  with 
that  of  1867 :  or,  if  the  Court  were  held  six 
times  in  a  year  we  would  have  24  summonses. 
In  the  first  case  the  costs  could  not  be  less 
than  $200 — in  the  last  over  $50.  My  idea  is 
that  if  the  plaintiff  makes  use  of  reasonable 


efforts  to  serve  the  defendant — sues  biro— 
enters  his  suit,  but  fails  to  serve  him — that  is 
a  commencement  of  the  suit,  which  if  pursued 
within  six  years  ought  to  stop  the  effect  of  the 
SUtute. 

The  old  doctrine  of  continuances  applied  to 
Courts  of  Record  I  think  docs  not  apply  to 
Courts  not  of  Record. 

Then,  process  issued  from  term  to  term- 
now  it  issues  every  six  months.  Continu- 
ances arc  abolished  in  Canada  in  Courts  of 
Record,  but  the  summons  should  no  doubt  in 
Courts  of  Record  be  issued  and  reissued  or 
continued  regularly  every  six  months.  I  can- 
not see  any  necessity  for  this  in  Division 
Courts,  where  the  action  is  once  honestly  com* 
menced,  and  not  abandoned,  but  only  left  in 
abeyance  because  the  defendant  has  left  the 
country,  provided  it  is  acted  on  within  six 
years.    What  is  your  opinion  Messrs.  Editors! 

The  late  Judge  Harrison,  I  know,  acted  on 
the  yiew  I  have  taken. 


*'SCARB0R0." 


Toronto,  12th  Sept.  1868. 


[We  shall  endeavour  to  discuss  the  subject 
of  this  letter  next  number.  The  view  taken 
by  our  correspondent  seems  a  reasonable  one. 
—Eds.  L.  C.  G.] 


A  Ma8tbr*8  Right  to  obdsr  a  Sekvahtto 
00  TO  Bid  — A  Bingular  ease  came  before  tbe 
County  Court  Judge  at  Guildford  (Mr.  StoDor.) 
Wheatly  v.  WhUe,  was  a  claim  of  IBs.  Sd.  in  lieo 
t  of  Dotioe.  The  defendant  is  the  landlord  of  tiie 
Talbot  Inn  at  Ripely.  Tbe  plaintiff  said  she  was 
in  the  service  of  the  defendant,  who  had  dismiss- 
ed her  without  giving  her  any  notice.  Tbe  eautfe 
of  her  dismissal  was  that  tbe  defendant  came 
down  into  the  kiteben  one  night  and  told  her  to 
go  to  bed  at  a  quarter  to  10  o'clock.  She  re- 
fused to  do  so,  as  they  nerer  went  to  bed  t\\\ 
half-past  10.  On  the  following  morning  he  threat- 
ened to  kick  her  oat  of  tbe  house  if  she  did  not 
go.  The  Judge. — I  think  year  master  was  quite 
justified  in  dismissing  yon.  When  your  master 
told  you  to  go  to  bed  it  was  your  doty  to  do  eo, 
and  as  you  did  not  obey  his  reasonable  commaods 
he  was  qaite  Justified  in  dismissing  yon;  I  ^iball 
find  a  verdiot  for  defendant — Law  TirMs. 

One  of  the  best  'Megal"  puns  on  record  is  nnsni- 
monsly  tribnted  by  the  gossipers  of  Westminster 
Hall  to  Lord  Chelmsford.  As  Sir  Frederick 
Theaiger  he  was  engaged  in  the  conduct  of  a  e«uM, 
and  objected  to  the  irregularity  of  a  learnd  Ser- 
jeant who  in  examining  his  witnesses  repentedl; 
put  leading  questions.  **  I  have  a  right,  main- 
tained the  seijeant,  doggedly,  '*  to  deal  with  my 
witnesses  as  I  please.  "To  that  I  offer  no  objec- 
tion," retorted  Sir  Frederick;  ♦*yoa  may  deal 
as  you  like,  but  you  vhau't  UadV^Jertf^ton. 
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DIARY    FOa    OCTOBER. 


1  SUN'.  .ITtt  5«nAiy  after  Trinity. 

5.  Moa.. County  Court  and  Suirogote Court  Terra  begins. 
H  >it  ..C«mntv  C<»urt  and  Surrogate  Court  Term  enda. 
11.  8rX..lSfA  Sunday  after  Trinity. 
h'.  Thurs  Law  of  Engl&nd  Introilueed  Into  U.  C.  1792. 
l).  SL'X.  .I9th  Sundity  after  Trinitj/. 
r>.  i^l'S.  .2WA  Sundaif  after  Trinity. 
•i\  \\'txL..St.  Simm  and  St.  Jude.    Appeal  ft-ora  Chancery 

Chain  ben. 
31.  SiL  ..AU  HnUow  Eve.    Articles,  Ac,  to  be  left  with 
Secretary  of  Law  Society. 


0^1  ^0nvti5i' 


AND 
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TAX  SALES. 

A  yery  lengthy  judgment  has  lately  been 
giTen,  in  a  case  of  Cotter  v.  Sutherland^  by 
the  Court  of  Common  Pleas,  as  to  the  validity 
of  tax  sales  under  certain  circumstances.  We 
shall  give  hereafter  a  full  note  of  all  the  points 
decided  in  the  case  referred. to.  The  judg- 
iBent  is  itself  of  such  great  length  that  we 
cannot  find  room  to  publish  it  in  full.  In 
ihe  course  of  the  judgment,  the  learned  judge 
vho  delivered  the  judgment  of  the  court  had 
occasion  to  refer  to  the  cases  decided  in  this 
coantry  bearing  on  tax  sales  in  general,  col- 
lecting them  under  several  heads,  as  more 
easy  of  reference.  We  now  propose  to  give 
our  readers  the  benefit  of  his  industry  in  this 
rt^pect,  as  it  will  be  of  great  value  to  our 
municipal  readers  throughout  the  country. 

The  points  which  have  been  decided  are 
given  in  a  condensed  shape,  and  under  a  num- 
ber of  appropriate  headings. 

I.—The  Subtetob-Gekebal's,  ob  the  Coh- 
MissioxEB  OP  Cbown  Lands'  List. 
The  Surveyor-General* s  Schedule  is  made 
tj  the  Act  the  very  foundation  of  the  whole 
proceeding:  Doe  d.  Upper  v.  Bdicards^  6  U 
C.  508. 

The  land  to  be  sold  by  the  Sheriff  should 
^  stated  in  the  list  to  have  been  described  as 
granted  or  let  to  lease:  Doe  d.  Bell  v.  £eau- 
^^re,  3  0.  S.  248 ;  Doe  d.  Bell  v.  Orr,  6  0. 

Land  returned  in  June,  1820,  for  assess- 
Bient,  liable  for  the  taxes  for  the  whole  of  that 
calendar  year:  Doe  d.  Slater  y.  Smit\  9  Q. 

C.658.   , 


Land  not  contained  in  the  list  is  not  liable 
to  assessment  or  sale :  Peck  v.  Munro,  4  C. 
P.  363. 

The  list  may  be  shewn  to  be  erroneous: 
Ferry  v.  Fowell,  8  U.  C.  251;  Street  v. 
County  of  Kent,  11  C.  P.  255. 

Land  held  by  the  Crown  Land  Agent's  re- 
ceipt, and  not  by  patent,  lease,  or  license  of 
occupation,  and  not  occupied,  is  not  liable  to 
assessment,  though  returned  by  the  Commis- 
sioner of  Crown  Lands  as  land  to  be  assessed 
under  the  16  Vic,  ch.  182,  sec.  48:  Street  v. 
County  of  Kent,  11  0.  P.  255 ;  Street  v. 
County  of  Simcoe,  12  C.  P.  284;  Street  v. 
County  of  Lamhton,  12  C.  P.  294. 

2. — Assessment  or  Lands. 

A  whole  lot,  returned  by  the  Surveyor- 
General  as  a  single  lot,  must  be  assessed  as 
one  lot,  though  half  of  it  may  be  in  one  con- 
cession and  half  of  it  in  another:  Doe  d.  Up- 
per V.  Edwarde^  6  U.  C.  674. 

On  a  grant  of  three  several  lots,  each  lot 
must  be  separately  assessed,  and  a  sale  of  part 
of  the  whole  block  for  arrears  of  taxes  due  on 
one  lot  is  void ;  so  also  is  the  sale  of  part  of 
one  lot  for  the  arrears  due  upon  two :  Munro 
V.  Grey,  12  U.  C.  647;  McDonald  v.  Bohih 
lard,  23  U.  C.  105 ;  Laughtenborough  v.  Mc- 
Lean, 14  C.  P.  175 ;  Ridout  v.  Ketchum,  5 
C.  P.  60;  Black  v.  Harrington,  12  Grant, 
195;  Christie  v.  Johnston,  12  Grant,  634; 
Morgan  v.  Quesnel,  26  U.  0.  544. 

If  the  Treasurer  can  take  notice  of  land  as 
liable  to  assessment,  though  not  contained  in 
the  Surveyor-General's  list,  he  must  take  no- 
tice of  the  particular  part  of  the  lot  so  granted, 
and  apply  the  payments  made  to  him  on  such 
part:  Peck  v.  Munro,  4  C.  P.  803. 

A  non-resident  can  be  rated  in  his  own 
name  only  at  his  own  request :  The  Munici" 
polity  of  Berlin  v.  Grange,  5  C.  P.  211, 
affirmed  in  appeal. 

The  ten  per  cent  on  arrearages  is  to  be 
added  to  the  whole  amount  due  on  the  land, 
and  not  merely  on  the  amount  of  each  year's 
assessment :  Gillespie  v.  The  City  of  Hamil- 
ton, 12  0.  P.  426. 

QuoBve — ^Whether  land  erroneously  assessed 
as  nonresident  land,  when  it  was  in  fact  occu- 
pied land,  can  be  properly  assessed  as  non- 
resident land,  or  can  be  l^ally  sold:  Allan  y. 
FUher,  18  0.  P.  68. 

On  a  grant  of  the  whole  lot,  where  the  east 
half  had  been  assessed  separately,  it  might  be 
assumed  the  taxes  on  the  west  half  had  been 
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paid,  and  that  the  east  half  had  been  properly 
assessed  by  itself:  Allan  v.  Fisher^  18  0. 
P.  63. 

An  assessment  of  so  much  per  acre,  in 
place  of  on  the  assessed  value,  is  illegal  under 
the  4  &  5  Vic.  ch.  10:  Doe  d.  Me  Gill  ▼. 
Langton,  9  U.  C.  91 ;  WilliamB  v.  Taylor^ 
13  C.  P.  219. 

8. — The  Treasurer's  Return  of  Lands  in 
Arrear  for  Taxes. 

Proof  must  be  given  of  a  return  having 
been  made  under  6  Geo.  IV.  ch.  7,  sec.  6,  and 
the  9  Geo.  IV.  ch.  8,  sea  9,  of  the  land  in 
question  having  been  the  proper  time  in  ar- 
rear for  taxes:  Doe  d.  Bell  v.  Eeaumore^  3 
O.  S.  243. 

The  books  of  the 'Treasurer  shewing  land 
to  be  in  arrear  are  sufficient  proof  of  the  fact 
of  arrear. 

Quaere^  if  warrant  alone  would  not  be  suffi- 
cient: Eall  V.  Eill,  22  U.  0.  578.  See  2 
Error  and  Appeal,  569. 

And  that  the  taxes  were  in  fact  in  arrear, 
and  for  the  proper  time:  Hid;  Doe  d.  Upper 
▼.  Edwards,  5  U.  C.  594 ;  Doe  d,  Sherwood  v. 
JUattheson^  9  U.  C.  821 ;  Earbourn  v.  Bou^ 
9hey,  7  0.  P.  464 ;  Errington  v.  Dumble,  8 
0.  P.  66;  Allan  v.  FUher,  13  0.  P.  63; 
Meyers  v.  BrowUj  17  C.  P.  807;  Jones  v. 
BanJc  of  Upper  Canada,  18  Grant,  74. 

An  extract  from  the  Treasurer's  book, 
shewing  the  taxes  to  be  unpaid,  is  not  suffi- 
cient evidence  of  that  fact :  Munro  v.  Grey, 
12  U.  0.  647. 

4. — ^WRrr  TO  sell. 

Must  be  under  the  seal,  as  well  as  the  sig- 
nature, of  the  proper  officer,  and  if  not  sealed 
all  sales  made  under  it  are  void :  Morgan  v. 
Quemel,  26  U.  C.  589. 

It  must  be  founded  on  the  Treasurer's  re- 
turn, when  the  return  was  required :  Doe  d. 
Bell  V.  Reaumore,  8  0.  S.  248 ;  Errington  v. 
Dumhte,  8  0.  P.  65. 

A  mistake  in  representing  the  taxes  as  due 
from.  1st  of  July,  1820,  to  the  1st  of  July, 
1828,  in  place  of  from  the  1st  of  January  to 
the  1st  of  January  of  these  years,  is  not  im. 
portant,  the  taxes  being  in  fact  due  for  the 
full  period  of  eight  years:  Doe  d,  Stata  y. 
Smith,  9  U.  C.  658. 

A  writ  issued  in  1887,  and  postponed  by 
the  1  Vic.  ch.  20,  was  properly  acted  on  in 
1839,  and  did  not  lapse :  Todd  v.  Werry,  15 
U.  0.  614 ;  Samilton  v.  McDonald,  22  U.  0. 
X36. 


The  omission  to  distinguish  in  the  writ 
whether  the  lands  were  patented,  or  under 
lease  or  license  of  occupation,  is  fatal  to  it 
and  to  the  sale :  Eall  v.  Eill,  22  U.  C.  57S> 
affirmed  by  Er.  &  App.  569. 

Describing  the  lands  in  the  writ  as  *^&11 
patented "  is  sufficient :  Brooke  v.  Camphll^ 
12  Grant.  626. 

Describing  the  lands  to  be  sold  in  a  schedule 
which  is  incorporated  with  the  warrant,  so  as 
to  be  a  part  of  it,  is  sufficient :  Eall  v.  Hill, 
22  U.  C.  578. 

The  writ  should  shew  the  particular  Und 
that  is  to  be  sold :  there  being  confusion  and 
doubt  in  this  respect  will  avoid  the  sale: 
Townsend  v.  Elliott,  12  C.  P.  217. 

If  the  identity  can  be  established  it  will  an- 
swer: McDonell  v.  Macdonald,  24  U.  C.  74. 

The  writ  can  issue  only  after  the  full  period 
is  past  for  which  the  land  can  be  sold :  Kcll^ 
V.  MacJclem,  14  Grant,  29. 

When  new  county  erected,  and  taxes  be- 
come due  to  it,  and  taxes  are  also  and  were 
due  before  the  separation,  the  writ  to  sell 
goes  to  the  Sheriff  of  the  new  district  to  sell 
for  the  arrears  due  both  counties :  Dot  d. 
Mountcashel  v.  Grover,  4  U.  C.  23. 

5. — Distress. 

It  must  be  shewn  in  sales  under  the  earlier 
acts  that  there  was  no  sufficient  distress  on 
the  premises :  Doe  d.  Bell  v.  Reaumore^  3  0. 
S.  243 ;  Doe  d.  Upper  v.  Edwards,  5  U.  C. 
594. 

The  Sheriff  was  not  obliged  to  look  for  a 
distress  on  the  land  between  the  time  he  first 
offered  the  land  for  sale  and  the  time  when 
the  adjourned  sale  was  held,  and  a  distress 
in  fact  being  on  the  land  between  those  two 
periods  did  not  defeat  the  sale:  Eamilton  t. 
McDonald,  22  U.  C.  136. 

The  13  &  14  Vic,  ch.  67,  did  not  require 

the  Sheriff  to  search  for  goods  and  chattels, 

as  a  distress,  before  selling  the  land,  the  doty 

of  distraining,  if  there  be  a  distress,  being 

thrown  on  the  collector :  the  warrant  simply 

requires  the  Sheriff  to  sell :  McDonell  v.  Mac- 

donald,  24  U.  C.  74 ;  Allan  v.  Fisher,  13  C. 

P.  63. 

(To  he  continued,) 


PROFESSIONAL  COSTUME. 

We  have  contended  for  a  proper  regard  for 

the  dignity  of  the  Local  Courts  in  the  matter 

of  the  proper  and  seemly  dress  of  the  Judges. 

In  England  they  go  much  further,  aif  appears 
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from  the  report  of  a  late  case  in  the  Mold 
County  Court 

Id  the  course  of  the  hearing  of  one  of  the 
cases^  his  Honour  suddenly  interrupted  the 
proceedings  by  saying,  that  the  rule  in  these 
courts  was,  that  advocates  should  appear  in 
that  costume  which  is  proper  to  them.  He  said 
it  was  unbecoming  for  gentlemen  belonging  to 
the  profession  of  the  law  to  appear,  as  did  the 
gentlemen  who  were  conducting  the  case  before 
him,  one  in  a  velveteen  coat,  and  another  in  a 
shooting  jacket,  and  hoped  the  rule  would  be 
complied  with  in  future. 

The  gentleman  who  unluckily  figured  in  theV 
velveteen  coat  pleaded  ignorance  of  the  rule, 
SDtl  his  opponent  in  the  shooting  jacket  fol- 
loned  suit 

His  Honour  then  said  he  had  been  indulgent 
in  these  matters  for  some  time,  but  his  indul- 
gence had  been  taken  advantage  of,  and  that 
he  should  not  have  been  so  exacting,  but  his 
attention  had  been  called  to  the  remissness  of 
advocates  generally.  He  must  insist  more 
regularly  upon  the  observance.  Subsequently 
bis  Honour  refused  an  attorney's  fee  to  one  of 
these  gentlemen  in  a  case  where  the  defendant 
bad  paid  the  money  to  the  registrar  on  his  way 
to  the  court,  becau.He  he  was  not  habited  in  a 


conduct  of  suits  in  Courts,  whether  of  sup- 
erior or  inferior  jurisdiction,  for  which  they  are 
necessarily  better  fitted  than  those  who  have 
received  no  training  or  knowledge  of  the  laws, 
and  who  have  paid  a  heavy  sum  (to  put  it 
simply  upon  the  footing  of  a  mercantile  trans- 
action,) as  a  license  for  the  rights  they  should 
be  privileged  exclusively  to  enjoy. 


gown. 


The  following  rules  of  court  were  then  re- 
ferred to  by  the  Judge  as  applicable  to  his 
County  Court  Circuit : — 

"  The  registrar  of  the  court  will  appear  in 
the  proper  costume  of  a  chief  officer  of  a  court 

of  record. 

"The  high  bailiff  will  wear  a  gown  of  office. 

"It  is  expected  that  every  professional 
gentleman  (not  of  the  Bar)  who  practises  in 
the  courts,  should,  in  order  to  distinguish  him 
from  a  class  of  persons  who  in  various  in- 
stances improperly  intrude  upon  the  court, 
wear  the  usual  professional  costume  of  a  black 
^s  with  a  white  neckerchief  and  a  plain 
g'ovn  without  bands. 

"Should  any  professional  gentleman  appear 
from  a  foreign  district,  he  will  of  course  be 
beard,  but  it  will  be  clearly  intimated  to  him 
that  should  he  have  an  occasion  to  appear 
^ain  he  must  accord  with  the  foregoing 
regaUtion." 

We  contend,  as  we  have  always  done,  that 

tbe  more  the  dignity  and  respectability  of 

thtse  Courts  are  kept  up,  the  better  it  will  be 

for  the  public,  and  for  the  better  observance 

of  laws  in  general.     The  third  rule  refers 

iQcidentally  to  the  rights  which  members  of 

tbe  legal  profession  may  with  much  justice 

«l^m  for  a  more  especial  recognition  in  the 


THE  PRESIDENT  OF  COURT  OF  APPEAL 

The  Hon.  W.  H.  Draper,  C.B.,  having  re- 
signed his  seat,  as  Chief  Justice  of  Upper 
Canada,  has  been  gazetted  President  of  the 
Court  of  Error  and  Appeal. 

It  is  understood  that  the  Chief  Justice  of 
the  Common  Pleas  takes  his  place. 


SELECTIONS. 


CONSTRUCTIVE  NOTICE. 


We  take  it  to  be  a  principle  of  English  law, 
that  the  purchaser  of  an  estate  is  put  upon 
inquiry  into  the  existence  of  obligations  on  his 
part  necessarily  arising  from  the  nature  or 
situation  of  property  irrespective  of  actual 
notice  of  those  obligations.  This  principle 
was  fully  considered  and  elucidated  by  Lord 
Romilly,  M.R.,  in  the  recent  case  of  Morland 
V.  Cook,  16  W.  R,  777.  The  case  also  in- 
volves the  consideration  of  the  doctrine  of 
Spencer^ 9  ease,  5  Rep.  16,  as  to  covenants  run- 
ning with  the  land ;  but  our  chief  object  at 
present  is  to  address  ourselves  to  the  considera- 
tion of  the  foregoing  principle. 

The  facts  before  the  Court  in  Morland  v. 
Cook  stated  as  follows : — The  owners  in  fee 
simple,  under  a  deed  of  partition,  of  five  ad- 
joining estates  in  Romney  Marsh,  covenanted 
with  each  other  upon  the  partition  in  1792, 
that  a  sea-wall,  which  was  for  the  common 
benefit  of  aU  should  be  maintained  and  kept 
in  repair  at  the  expense  of  the  owners  of  the 
time  being  of  the  estates,  that  the  expenses  of 
repairing  the  sea-wall  should  be  borne  ratably, 
and  that  the  expense  of  each  owner  should  be 
a  charge  on  his  estate.  The  lands  in  question 
have  been  reclaimed,  and  lie  several  feet  be- 
low the  level  of  ordinary  high-tides;  they 
would,  in  fact,  but  for  the  protection  the  wall 
affords,  be  covered  every  day  by  the  sea. 
People  who  live  above  the  level  of  high- water 
mark,  as  a  rule,  concern  themselves  little 
with  the  rights  and  interests  of  those  who  live 
in  levels  and  marshes  under  the  protection  of 
of  sea-walls,  and  are  little  acquainted  with  the 
law  of  sewers  so  quaintly  dealt  with  by  Callis 
in  his  readings  on  sewers.  That  author  te  Is 
us  (p.  114)  that  there  are  nine  ways  where'  y 
the  duty  of  repairing  a  sea-wall  arises — name)  ^ 
by  frontage,  ownership,  prescription,  custon^, 
tenure,  covenant,  per  usum  rei,  assessment  f 
township,  and,  finally,  by  the  law  of  sewe    . 
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We  return,  however,  to  the  case  before  us. 
The  property — the  liability  of  which  under 
the  covenant  to  maintain  the  sea-wall  was  the 
question  in  tlisptite — formed  part  of  one  of 
these  estates,  having  been  conveyed  by  the 
,  grantee  under  the  deed  of  partition  to  a  pur- 
chaser in  1829,  and  by  him,  in  18G2,  to  the 
present  defendant.  This  gentleman  contended 
'that  he  was  a  purchaser  for  value  without  no- 
tice of  the  liability  under  the  covenant  to  re- 
pair, and  therefore  exempt  from  the  obligation, 
because  the  contract  under  which  he  purchased 

*  contained  a  clause  prohibiting  him  from  in- 
quiring into  the  title  previous  to  the  (?onvey- 
ance  of.  1 829.  Tlure  is  no  doubt  that  a  special 
condition  of  sale  limiting  the  extent  of  title  is 
no  excuse  for  a  ]»»ncliaser  not  insisting  on  the 
pro<hiction  of  a  deed   beyond  those  limits,  of 

'which  he  had  notice:  1* t to  \.  Hammond^  ZO 
Beav.  495.  Jiut  in  this  instance  the  defendant 
put  in  evidence  to  show  that  neither  he  nor 
his  .solicitor,  had  any  knowledge  or  belief  that 
such  an  obligation  existed.  The  main  question 
therefore,  before  the  Court  was  this,  whether, 
in  the  absence  of  actual  notice  of  the  obliga- 
tion, the  defendants  were  bound  to  repair,  upon 
the  obligation  of  making  enquiry  arising  from 
the  nature  of  the  property  so  as  to  amount  to 

•  constructive  notice. 

It  is  hard  to  imagine  a  case  to  which  the 
doctrine  of  implied  or  constructive  notice  ap- 
plies uiore  nearly  than  the  situation  of  an 
owner  of  marsh  or  fen  land  lying  below  high 
water  mark.  It  must  be  obvious  to  any  per- 
son of  ordinary  discernment  holding  land  in 
such  a  district  to  what  he  owes  his  protection 
from  the  rising  tide.  No  person,  indeed,  pur- 
chasing property  of  this  kind  could  shut  his 
eyes  to  the  fact  ihat  the  very  existence  of  his 
estate  is  due  to  the  bank  which  protects  it 
being  properly  maintained.  Nor,  as  we  think, 
can  a  man  be  heard  to  say  that  he  is  exempted 
from  liability,  and  which  a  reasonable  person 
would  be  bound  to  make. 

The  case  of  Rex  v.  The  Commissioners  of 
Seicers  of  the  Covnty  of  Essex^  1  B.  &  C.  477, 
where  the  duty  of  maintaining  a  sea-wall  was 
cast  on  a  proprietor  by  reason  of  frontage, 
seems  to  decide  merely  this,  that  where  an 
owner  of  land  in  a  level  is  bound  to  repair  a 
sea-wall  abutting  on  his  land,  the  other  owners 
in  the  same  level  cannot  be  called  upon  to 
contribute  to  the  repairs  of  the  wall,  although 
it  has  been  injured  by  an  extraordinary  tide 
and  tempest,  unless  the  damage  has  been  sus- 
tained without  the  default  of  the  party  who 
was  bound  to  repair.  The  case  is  shortly 
reported,  at  least  shortly  for  such  laborious 
reporters  as  Messrs.  Barnewall  and  Cresswell, 
and  does  not  appear  to  us  to  do  much  more 
than  explain  the  circumstances  under  which 
one  who  repairs  by  reason  of  frontage  is  en- 
titled to  contributions  from  bis  neighbours. 
The  Master  of  the  Rolls,  however,  treats  the 
judgment  of  Abbot,  C.  J.,  in  that  case  as  laying 
it  down  as  a  proposition  of  unquestionable  law, 
that  all  persons  enjoying  the  benefit  of  a  sea- 
wall are  bound,  and  are  liable  at  common 


law,  to  repair  and  maintain  it  in  the  absence  of 
any  special  custom  to  the  contrary,  or  some 
special  contract  exempting  them.  **That,  in 
my  opinion,  establishes  this  proposition  as  a 
necessary  consequence,"  the  Master  of  the 
Kolls  is  reported  to  have  said,  *Uhat  where  a 
man  buys  land  below  the  level  of  high  water, 
and  which  would  be  daily  covered  by  the 
overflow  of  sea  water  were  it  not  prevented  by 
the  obstacle  of  a  sea-wall,  the  purchaser  has 
notice,  and  is  already  made  aware,  that  by  law 
he  is  liable  to  contribute  to  its  repair.** 

It  is  plain,  however,  that  this  is  a  doctrine, 
which,  unless  guarded  in  its  application,  ac- 
cording to  the  view  of  it  taken  by  his  Lordship, 
may  readily  be  carried  too  far.     To  allow  lia- 
bilities not  mentioned  or  referred  to  in  the 
deed  of  grant  to  be  implied  against  the  pur- 
chaser would,  in  our  judgment,   be  against 
public  policy  as  tending  to  affect  the  security 
of  possessions.     The  only  exception  that  ought 
to  be  allowed  is  in  cases  where  liability  i^,  as 
it  were,  necessarily  appendant  to  the  estate, 
as  in  the  case  of  an  estate  having  a  sea-wall 
for  its  frontage,  where  if  a  person  took  it  with- 
out notice  of  the  obligation  to  repair,   the 
inference  would  be  irresistible  that  it  was 
incumbent  on  the  owner  for  the  time  being  to 
repair  the  sea-wall  to  the  extent  of  his  frontage 
for  the  benefit,  not  of  himself  merely,  but  of 
all  the  owners  of  land  in  the  same  level.     AVe 
think  that  no  stronger  case  can  be  concciTed 
than  thi&     The  principle,  in  the  opinion  of 
Lord  Westbury,  C.,  and  of  the  Master  of  the 
Rolls,  was  carried  too  far  in  Pyer  v.  Carter^ 
1   H.  &  N.  916,  5  W.  R  371.     The  Court  of 
Exchequer  held,  in  that  case,  that  even  in  the 
absence  of  any  reservation  in  the  deed  of  grant 
the  right  to  drain  is  reserved  by  implication 
of  law  over  the  part  granted  in  favour  of  the 
part  maintained,  inasmuch  as  the  grantee  must 
have  known  that  the  water  from  the  house 
must  drain  somewhere,  and  was  therefore  put 
upon  enquiry     Now,  an  implication  of  this 
kind,  in  our  humble  judgment,  is  by  no  means 
so  strong  as  the  implication  in  the  former  case. 
Drains  are  under  ground,  and  do  not  meet  the 
eye  of  an  intending  purchaser  in  the  same  way 
as  a  sea-wall.  And  it  is  by  no  means  a  necessity 
that  a  house  should  be  drained  in  any  particu- 
lar direction,  or  should  be  drained  otherwise 
than  into  a  cesspool  situate  on  the  premises ; 
and  the  exact  state  of  things  could  perhaps 
only  be  asceatained  after  a  more  careful  in- 
quiry than  an  intending  purchaser  is  usually 
able  to  make.    But  when  a  piece  of  land  is 
below  the  level  of  the  sea,  which  is  excluded 
from  it  by  a  sea-wall,  the  truth  of  the  matter 
is  obvious  to  the  capacity.     Lord  AVestbury, 
C,  evidently  thought  that  the  doctrine  of  in- 
ferential notice  had  been  carried  too  far  when 
he  so  pointedly  disapproved  of  Pyer  v.  Carter^ 
in  his  judgment  in  Suffield  v.  Urowti^  12  W. 
R.  856.     \Ve  hope  we  shall  not  be  thought 
presumptuous  if  we  submit  that  Svjffi^l^i  v. 
Breton  goes  a  little  too  far  upon  the  other 
side  of  the  true  principle  of  equity.     It  trill 
be  seen,  if  we  mistake  not,  that  Lord  Westbury 
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held  that  if  a  grantor  intends  to  reserve  any 
right  possessed   by  him    over  the   property 
granted,  it  is  his  duty  to  reserve  it  expressly 
in  the  grant,  rather  than  to  limit  and  cut 
down  the  operation  of  a  plain  grant  by  the 
fiction  of  an  implied  reservation.     Where  the 
existence  of  the  right  is  so  obvious  that  it  is 
inconceivable  that  its  existence  should  be  dis- 
puted, the  omission  to  reserve  it  will  some- 
times occur,  and  when  this  is  so  it  must  surely 
be  unrca-sonable  that  the  vendor  should  lose  a 
right  which  he  would  doubtless  have  reserved 
bad  its  existence  been  less  obvious.     The  doc- 
trine of  the  American  Courts  on  this  subject 
will  be  found  in  Mr.  Kerr*s  recent  work  on 
injunctions,  p.  365,  from  which  we  make  the 
fi»llovring  extract: — **The  doctrine  of  Pyer  v. 
Carter  was  also  disapproved  of  by  the  Supreme 
Court  of  Massachusetts  in  Carhrey  v.   Willis^ 
7  Alien  (Amer. ),  354,  and  the  true  rule  was 
there  laiii  down  to  be  in  accordance  with  an 
earlier  decision  of  the  same  Court  in  Johnson 
T.  Jifrdan,  2  Mete  (Amer.),  234— that  if  the 
owner  of  two  adjoining  messuages  or  lots  of 
Und  sells  one  of  them,  retaining  the  other,  no 
rk>^e^Tation  of  the  right  of  drain  will  be  taken 
15  reserved  by  implication  of  law  over  the  part 
irrantetl  in  favour  of  the  part  retained,  unless 
it  is  df  fiicto  annexed,  and  is  in  use  at  the 
time  of  the  grant,  and  is  necessary  to  the  enjoy- 
ment of  the  part  retained.     The  principle  laid 
duwn  in  Pyer  y.  Carter  may  be  stated  thus : 
—tluLt  if  an  easement  be  apparent  and  continu- 
ous, no  express  reservation  is  necessary  in  a 
?rant  of  the  servient  by  the  owner  of  the  domi- 
nant tenement.     That  the  easement  should  be 
apparent  and  continuous  is  treated  by  Lord 
Ciielmsford,  C,  in  CroMley  <6  Sons  v,  Lightow- 
hr,  L.  R.  2  Ch.  478,  as  an  immaterial  circum- 
sunce :  for  non  constat  that  the  vendor  does 
Dot  intend  to  relinquish  it  unless  he  shows 
the  contrary  by  reserving  it.     His  Lordship 
grounded  his  decision  on  the  rule  that  the  law 
^ill  not  reserve  anything  out  of  a  grant  in 
f«Tour  of  the  grantor  except  in  cases  of  neces- 
sity, which  we  take  to  be  the  case  here.     It 
^'^im  that  Grossley  A  Sons  v.  Lighiowler  wjis 
riot  referred  to  in  argument     Had  it  been  so 
we  think  that  Lord  Komilly  would  have  con- 
si  Jered  it  to  express  his  own  views  of  the  law. 

The  case  was  in  part  argued  upon  the  theory 

tbal  the  covenant  of  1792  bound  the  land  in 

the  hands  of  the  purchaser,  being  a  covenant 

nirining  with  the  land  according  to  the  first 

*«>olution  in  Spencer's  case.     And  the  Court 

'i-;  of  opinion  that  the  covenant  which  we 

Jiive  state<i  above  was  a  covenant  which  ex- 

j-nilfi  to  a  thing  in  esse^  the  thing  to  be  done 

^-ijig  annexed  and  appurtenant  to  the  land 

conveyed,  which  goes  with  the  land  and  binds 

we  assignee,  although  he  be  not  mentioned  in 

^V^r^^  terms ;  and  even  if  this  were  not  so, 

^«  Court  was  of  opinion  that  it  being  manifest 

to  the  defendant  when  he  bought  his  land 

^t  it  was  protected  by  the  sea-wall  in  ques- 

^•%  he  was  bound  to  enquire  by  whom  that 

^4  wall  was  maintained,  and  must,  therefore, 

f-c  held  bound  to  have  had  notice  of  all  that 


he  would  have  learned  had  he  made  such 
inquiry ;  and  that,  as  by  so  inquiring  he  would 
have  ascertained  the  existence  of  the  covenant, 
he  could  not  then  repudiate  that  covenant,  or 
refuse  to  perform  the  condition  subject  to 
which,  virtually,  he  took  the  land.  \\  hcther 
or  not  the  other  parties  to  the  covenant  could 
enforce  it  at  law,  there  is  a  class  of  cases  of 
which  Tulk  v.  Ifoxhay,  2  Ph.  774,  is  one, 
which  establishes  the  principle  that  the  right 
in  equity  to  enforce  performance  of  such  a 
covenant  does  not  depend  upon  whether  the 
right  can  be  enforced  at  law.  The  Court,  in 
Tulk  V.  Moxhny^  held  that  a  covenant  between 
vendor  and  purchaser  on  the  sale  of  land  that 
the  purchaser  and  his  assigns  shall  use,  or 
abstain  from  using,  the  land  in  a  particular 
way,  will  be  enforced  in  equity  against  all 
subsequent  purchasers  with  notice,  indepen- 
dently of  the  question  whether  it  be  one  which 
runs  with  the  land.  The  recent  case  of  Wilson 
V.  Hart,  14  W.  R.  748,  L.  R.  1  Ch.  403, 
where  the  covenant  was  that  the  buildinp;  was 
not  to  be  used  as  a  beer.-shop,  may  be  referred 
to  on  this  point — Solicitors^  Journal, 


THE  ACTION  FOR  BREACH  OF 
PROMISE  OF  MARRIAGE. 

Baron  Bramwell  has  ventured  to  talk  com- 
mon sense  to  a  jury  on  this  subject,  and  we 
rather  hope  than  expect  that  other  Judges 
will  follow  his  example.  He  has  told  a  jury 
that  when  a  man  and  a  woman  have  found  out 
that  they  could  not  agree,  it  was  better  for 
them  to  break  the  engagement  than  to  keep  it. 
This  seems  sufficiently  obvious  when  put  into 
print ;  nevertheless,  it  has  rarely  found  ex- 
pression in  a  Nisi  Prius  Court,  Judge  and 
jury  and  counsel  usually,  as  by  one  consent, 
laying  aside  their  good  sense,  and  talking  and 
acting  upon  sentimentalities  which  they  would 
be  as  unanimously  ashamed  to  acknowledge 
upon  any  other  occasion.  From  the  opening 
of  the  counsel  for  the  plaintilT  to  the  final  ver- 
dict, it  is  always  assumed  that  the  woman  is 
an  injured  innocent,  the  man  a  sneaking  cow- 
ard, and  heavy  damages  are  awarded  to  the 
plaintiff,  for  what? — for  having  escaped  from 
a  bad  husband  and  a  life  of  misery.  - 

We  were  surprised  to  see  our  usually  sen- 
sible and  sober-minded  contemporary,  the 
Daily  Xews^  yielding  to  the  sentimental  mood, 
and  commending  this  action  as  an  alternative 
for  the  personal  chastisement  which  irate 
fathers  and  brothers  would  otherwise  inflict 
upon  the  ofiender.  In  putting  forward  this 
argument,  the  Xeurs  falls  into  the  fallacy  that 
lurks  at  the  bottom  of  all  the  arguments  that 
are  urged  by  the  supporters  of  this  action — 
that  it  is  a  protection  to  good  and  modest  wo- 
men. Now  that  is  precisely  what  it  is  not. 
The  really  injured  wo;nan  never  seeks  pecuni- 
ary damages  for  wounded  alfections.  The  very 
fact  that  a  woman  will  go  into  a  court  and. 
permit  her  heart's  secrets  to  be  exposed  to 
public  gaze,  and  her  love  passages  made  the 
(est  of  counsel  and  the  provocation  to  ^^  shouts 
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of  laughter,"  is  of  itself  proof  that  she  is  not  a 
woman  \\  horn  any  man  ought  to  be  compelled 
to  marry.  The  action,  in  fact,  answers  itself. 
It  should  be  said,  "Your  presence  here  is  proof 
positive  that  you  had  no  true  womanly  feelings 
to  be  outraged,  and  therefore  you  have  incur- 
red no  damage." 

There  is,  of  course,  one  shape  which  this 
action  may  assume  that  would  entitle  the 
plaintiff  to  compensation  :  where  advantage 
has  been  taken  of  the  engagement  for  the  pur- 
pose of  seduction.  But  even  in  such  cases  the 
wrong  is  the  seduction,  and  that  is  the  proper 
form  of  the  action,  the  engagement  being  an 
aggravation  of  the  damages. 

As  a  matter  of  fact,  nine-tenths  of  the  ac- 
tions for  breach  of  promise  of  marriage  are 
purely  mercenary.  The  woman  has  first  deli- 
berately set  a  trap  for  the  man,  and  caught 
him,  as  designing  mothers  and  clever  daughters 
know  so  well  how ;  and  it  is  a  matter  of  calcu- 
lation that  the  victim  must  be  bled  somehow. 
If  he  marries,  his  whole  fortune  is  captured ; 
if  he  recovers  his  senses  and  escapes,  then  a 
good  slice  of  it :  this  latter  is  the  event  most 
desired,  and  (not  un frequently)  the  woman 
would  herself  have  broken  it  off,  if  the  man 
had  proved  more  faithful  than  she  had  hoped. 

How  juries  having  a  knowledge  of  the  world 
can  award  the  outrageous  damages  they  so 
often  give  in  cases  where  forty  shillings  would 
exceed  the  plaintiff^s  deserts,  is  one  of  those 
mysteries  of  the  jury-box  which  the  lawyers, 
who  are  excluded  from  that  sage  tribunal,  are 
wholly  unable  to  explain.  Perhaps  if  the  hint 
we  published  recently  from  one  of  the  briefless, 
that  he  and  his  brethren  might  do  useful  duty 
as  special  jurymen,  should  be  hereafter  adopt- 
ed, wo  may  hope  to  learn  something  of  the' 
manner  in  which  jurymen  argue  and  form  their 
judgments  and  arrive  at  verdicts.  As  it  is,  we 
can  only  urge  upon  the  counsel  for  the  defence 
in  these  cases,  to  substitute  for  feeble  jests  an 
earnest  appeal  to  the  common  sense  of  the 
jury,  and  upon  the  Judge  to  give  it  effect, after 
the  manner  of  Baron  Bramwell,  and  perhaps 
some  of  us  may  yet  live  to  see  a  rational  view 
of  this  action  accepted  and  adopted  by  juries. 
— Law  Times. 


TELEGRAMS. 


Vice-ChancellorGiffard  has  held  in  Coupland 
V.  Arrowsmith,  18  L.  T.  Rep.  N.  S.  765  that 
a  telegram  is  admissable  in  evidence  as  a  letter, 
if  it  be  properly  authenticated.  It  was  object- 
ed that,  as  an  advertisement  was  inadmissible 
as  not  being  under  the  signature  or  in  the 
hand- writing  of  the  party,  so  also  should  be  a 
telegram,  which  is  neither  written  nor  signed 
by  the  sender.  But  it  was  answered  that  a 
telegram  is  a  message  by  A.  to  B.;  unlike  an 
advertisement,  which  is  a  general  notice,  it 
differs  from  a  letter  only  in  this,  that  the  send- 
er writes  it  by  the  hand  of  the  telegraph  clerk, 
as  he  might  write  a  letter  by  his  secretary. 
But  it  must  be  authenticated,  of  course. 


The  question,  therefore,  arises,  what  is  a 
sufficient  authentication  of  a  telegram  ? 

To  answer  this,  let  us  see  what  is  required 
to  be  proved.  It  is  that  the  message  came 
from  B.  the  alleged  sender  of  it  The  written 
instructions  for  messages  are,  we  believe  pre- 
served at  the  telegraph  offices.  The  first  step 
will  be  to  procure  this  document,  and  ascertain 
by  whom  it  was  written.  If  by  B.  himself 
the  production  of  it,  with  proof  of  handwriting, 
will  suffice;  but  if  written  by  another,  that 
other  must  be  found,  and  his  authority,  and  so 
backward  until  it  is  traced  to  B.  But  if,  as 
must  frequently  happen,  it  is  impossible  to 
ascertain  whose  hand  wrote  the  message,  or 
who  brought  it,  there  remain  only  two  cour^^es; 
either  to  call  B.  himself  to  prove  it,  and  when 
in  the  box  he  is  so  for  all  purposes — or  to  con- 
nect him  with  the  telegram  by  other  evidence; 
as  the  recognition  of  its  contents  by  answers 
and  replies,  or  by  acts  done  in  pursuance  of, 
or  in  connection  with,  it  Manifestly,  a  tele- 
gram could  not  be  proved  merely  by  its  pro- 
duction; but  then  it  may  and  ought  to  be 
proposed  for  admission  by  the  other  party, 
refusing  which,  he  would  be  charged  with  the 
costs  of  proof. 

K  the  telegram  instruction  paper  cannot  be 
found,  its  loss  should  be  proved  by  the  clerk 
at  the  office  who  had  the  custody  of  it  &nd 
has  made  search  for  it,  and  then  secondary 
evidence  of  it  may  be  given  by  the  telegraph 
clerk  by  whom  the  message  was  transmitted, 
who  must  prove  that  the  message  delivered 
was  that  sent  . 

As  telegrams  come  more  into  use,  this  ques- 
tion of  their  admissibility  in  evidence,  and  the 
manner  of  proving  them,  becomes  more  impor- 
tant; therefore  we  have  invited  attention  to  it 
in  the  hope  that  some  ingenious  reader  waj 
suggest  some  means  by  which  evidence  of  so 
much  value  may  be  better  preserved  and  proved 
that  it  can  be  by  the  present  arrangements.— 
Law  Times, 


The    connection    between    "  cheap ''    and 
"nasty,"  from  the  legal  point  of  view,  was 
illustrated  in  a  case,  Anthhny  v.  Bentlcy  ani 
another^  at  the  Lambeth  County  Court  on 
Wednesday.     It  appears  that  the  defendants, 
a  couple  of  spinster  ladies,  had  a  brother  in 
the  last  stage  of  consumption.     He  was  pos- 
sessed of  a  little  property,  including  a  lease  or 
two,  which  he  wished  to  make  over  in  some 
way  or  other,  he  did  not  know  how,  to  his 
sisters.    A  solicitor  to  whom  he  applied  advis- 
ed him  to  make  a  will  in  their  favour.    On 
being  asked  what  the  costs  would   be,   the 
solicitor  said,  about  £4.    The  brother  thought 
that  a  large  sum  and  declined  to  do  anything 
then ;  he  would  think  about  it     He  thought 
a  deed  of  gift  would  be  done  cheaper ;  it  would 
save  probate  and  other  duties,  and  charges, 
which  he  had  a  great  dislike  to  paying.    After 
a  time  he  sent  for  a  neighbour,  who  found  him 
in  extremis.     He  wished  then  to  make  the 
long  delayed  disposition  of  his  property.    The 
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neighbour  knew  the  plaintiff  as  a  man  oflen 
about  county  courts,  and  asked  him  if  he  knew 
a  lawyer  who  could  be  brought  immediately 
to  the  dying  man  to  make  a  deed  of  gi(l  for  a 
trifling  sum.  The  plaintiff  introduced  some 
person  not  to  the  profession,  who  drew  a  deed 
of  gift,  which  was  only  just  executed  when  the 
man  died.  The  plaintiff  charged  £2  for  what 
be  and  his  friend  had  done,  and  the  present 
action  was  to  recover  £1  of  that  money  still 
alleged  to  be  due.  It  came  out  in  evidence 
that  the  deed  was  so  unsatisfactorily  drawn 
that  neither  head  nor  tail  could  be  made  of  it 
Three  counsel  had  been  consulted,  two  of  whom 
gave  opinions  in  favour  of  the  validity  of  the 
deed,  and  the  third  against  it  Alrcidy  the 
precious  document  had  caused  expense  to  the 
defendants  to  the  amount  of  nearly  £40,  and 
was  likely  to  cost  still  mora  The  judgment 
was,  of  course,  for  the  defendants  with  costs, 
on  the  ground  of  the  incompetence  o(  the 
plaintiff  and  his  friend  to  do  what  they  had 
undertaken. — Solicitor^  Journal. 


SIMPLE  CONTRACTS  As  AFFAIRS 
OF  EVERY  DAY  LIFE. 

^'OTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Ratlwats  ahd  Railway  Cos. —  Aooidbnt — 
NiGLiQiKci^EviDBNCB. — The  pIuDtiff  saed  as 
sdminiBtrator  of  his  wife,  charging  in  his  declara- 
tion that  by  and  through  the  carelessness  and  neg- 
ligence of  defendants,  and  for  want  of  sufficient 
fences,  d^c.,  the  locomotiTe  and  train  of  defend- 
ants were  driven  against  a  carriage  in  which 
plaintiff's  wife  was  driTing  along  the  highway, 
from  the  effects  of  which  collision  she  died. 

It  appeared  that  plaintiff  with  his  wife  and 

ehlld  and  a  coaple  of  others,  was  returniog  from 

&pic-Dic  party,  in  a  oab,  along  the  highway, 

Thich  at  a  certain  place  crossed  defendants'  line 

cf  railway.    This  crossing  was  not  fenced,  as 

re'^uired  by  law,  and  at  the  same  time  in  question 

a  nrj  long  excursion  train,  no  mention  of  which 

vaa  contained  in  the  Company's  time-tables,  was 

ftpproachiog  at  a  rapid  rate  and  came  in  collision 

^ib  the  cab,  injuring  plaintiff,  his  wife  and  child 

ui«l  nltimately  causing  the  death  of  his  wife. 

The  eTideoce  shewed  that  the  cab  was  being 

driven  at  a  slow  pace  and  up  an  inclined  plane 

towards  the  railway  track,  which  was  consider- 

tblj  eleTated  above  the  highway  :  that  though 

tliere  were  some  slight  obstructions  in  the  way, 

^e  train  could  be  seen  for  some  fire  hundred 

y&rds  from  the  crossing,  but  that  neither  the 

<inTer  nor  any  of  the  party  was  looking  out  for 

^^  approach  of  trains,  and  in  fact  that  the  for- 

B«r  did  not  see  the  train  in  question  until  his 

Worses  feet  were  upon  the  track,  when  it  was 

oaly  some  scTenty    yards  distant  from   him  ; 

'tereaa  a  witness,  who  was  one  of  plaintiff's 


party,  stated  that  had  he  (cabman)  been  on  the 
alert,  they  would  all  have  been  saved.  It  was 
further  shewn  that  the  driver  knew  the  locality, 
having  in  fact  driven  plaintiff  and  party  over  it 
on  their  way  to  the  pic-nio,  and  the  preponder- 
ance of  evidence  was  to  the  effect  that  the  railway 
whistle  was  heard  at  a  distance  of  three  or  four 
hundred  yards  from  the  crossing.  The  jury 
having  on  this  evidence  found  for  the  plaintiff, 

Held,  that  he  was  not  entitled  to  recover ;  for 
though  the  not  fencing  of  the  crossing  by  defen- 
dants was  negligenoe  on  their  part  and  a  disregard 
in  that  respect  of  their  statutory  duty,  still  it 
did  not  constitute  such  negligenoe  per  te  that 
plaintiff  must  recover  against  them,  however 
culpable  he  may  himself  have  been,  and  though 
such  want  of  fencing  was  not  the  cause  or 
occasion  of  the  accident:  that  to  justify  a  re- 
covery for  such  a  cause,  it  must  appear  that  the 
damage  to  plaintiff  resulted  from  the  omission  to 
fence  as  the  proximate,  if  not  the  direot,  cause 
of  the  accident,  which  the  evidence  did  not  war- 
rant in  this  case,  but  rather  that  such  damage 
arose  from  his  own  gross  negligence,  or  that  of 
his  driver,  in  not  keeping  a  proper  look-out  for 
the  train,  which,  with  this  precaution,  it  clearly 
appeared,  could  easily  have  been  avoided. 

In  an  action  by  plaintiff  against  the  same  de- 
fendants, in  his  own  individual  right,  for  injury 
sustained  from  the  same  accident,  the  Judge  at 
the  trial  at  first  directed  the  jury  that,  assuming 
defandants  to  have  been  guilty  of  neglect  in  not 
fencing,  they  must  determine  whether  plaintiff 
did  or  did  not  so  far  oontribute  to  the  accident 
by  his  own  negligence  or  want  of  ordinary  care 
and  caution,  that  but  for  such  negligence  or  want 
of  care,  the  accident  would  not  have  happened : 

Beld,  that  this  direction  was  right.  But  after- 
wards, at  the  request  of  plaintiff's  counsel,  who 
did  not  wish  the  question  of  contributory  negli- 
gence to  be  left  to  the  jury,  the  Judge,  as  he 
took  the  same  view,  did  not  charge  them  to  find 
specially  on  the  question  of  negligence  generally, 
as  applicable  to  the  state  of  the  road,  when 
defendant's  counsel  objected ;  so  that  in  the  con- 
fusion which  arose  the  question  of  community  of 
default  being  understood  to  be  withdrawn  from 
the  jury,  they  were  led  to  believe  that  because 
defendants  were  in  default,  plaintiff  must  recover : 
on  this  ground  therefore,  the  Court,  Richards, 
C.  J.,  dmentiente,  granted  a  new  trial  without 
costs. — Wlnckler  (Administrator)  ▼.  Tht  Qnat 
Western  Railway,  C.  P.  II.  T.  31  Vic.  260. 


Salb  of  ooons  by  SHiRirr  —  Statutb  of 
Frauds — Mbmosaiidith  in  writi.vo — DcLrvBRT. 
— A  sale  of  goods  by  a  Sheriff  or  his  bailiff  under 
execution   is   within    the    17th   section  of   the 
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Statute  of  Frauds,  and  either  of  tbetn  may  sign 
for  the  purchaser  the  memorandam  in  writing  in 
the  same  manner  as  an  anotioneer  or  his  clerk. 

The  entrj  of  defendant's  agent  as  the  pur- 
chaser is  sufficient,  if  the  defendant  afterwards 
acknowledge  the  agent's  authority,  as  was  done 
in  this  case. 

In  this  case  a  person,  requested  by  the  bailiff 
to  act  as  his  clerk,  noted  in  pencil  on  the  back  of 
a  letter  the  name  of  each  purchaser,  the  article 
sold,  and  the  amount  bid ;  and  after  the  sale  was 
over,  but  on  the  same  day,  the  bailiff  made  out 
a  more  extended  memorandum,  headed  "  List  of 
goods  sold  and  by  whom  bought,  17th  October, 
1866,"  and  containing  the  article,  the  purchaser's 
name  and  the  price.  This  he  signed  **  D.  Howard, 
bailiff:" 

Held,  insufficient,  for  it  did  not  appear  who  the 
seller  was,  or  terms  of  sale,  and  the  second 
memorandum  could  not  bind,  for  the  bailiff's 
authority  continued  only  during  the  sale. 

Defendant  after  the  sale  wrote  to  the  Deputy 
Sheriff  speaking  of  the  engine,  one  of  the  articles 
claimed  for,  as  being  on  his  lot,  which  belonged 
to  him,  and  haTing  been  bid  in  for  him  by  Mr.  T. 
(the  agent  who  had  purchased  at  the  sale)  anl 
sayiog  that  he  had  heard  the  Sheriff 's  fees  had 
not  been  paid  and  that  he  intended  to  sell  again. 

Beldf  insufficient,  for  it  did  not  shew  the  terms 
of  sale,  and  it  was  not  evidence  of  a  delivery  to 
satisfy  the  Statute,  which  the  other  eyidence 
tended  strongly  to  disprove. — Flintofl  v.  Elmore, 
C.  P.  H.  T.  81  Vic,  274. 


Tenant  to  rkpair — Iessbb  aoatnst  lessoe — 
Continuing  coysnant — Measure  of  damages. — 
In  an  action  by  lessor  against  lessee  for  breach 
of  a  covenant  to  repair  fences,  on  or  before  a 
certain  day.  Held,  1st.  That  such  a  covenant  is 
not  a  continuing  covenant,  and  damages  must 
therefore  be  assessed  once  for  all.  2nd.  The 
proper  measure  of  damages  in  such  a  case  is  the 
amount  by  which  the  beneficial  occupation  of  the 
premises  during  the  term  is  lessened. 

IfYhether  the  cost  of  repairing  would  also  be  a 
correct  method  of  estimating  the  damages  must 
depend  upon  the  circumstances  of  each  case. 

Semble,  if  the  cost  of  repairing  would  be  so 
large  as  to  be  out  of  proportion  to  the  tenant's 
interest  in  the  premises,  he  would  not  be  justified 
in  repairing  and  treating  the  costs  of  such  repair 
as  his  damages. — Cole  v.  Buckle,  C.  P.  II.  T.  SI 
Vic,  286. 

Action  on  bills  of  exchange — Mortgage  as 

COLLATERAL    SECURITY  —  MeROER — PLEADING. — 

To  an  action  on  bills  of  exchange  defendant 
pleaded  that  £.,  another  party  to  the  bills,  had 
giyen  plaintiffs  a  mortgage  coo taiDiog  a  covenant 


to  pay  the  amount  of  the  bills,  and  that  the 
remedy  on  the  bills  was  merged  in  the  higher 
security. 

Held,  that  the  mortgage  being  expressed  to 
haTO  been  given,  as  '*  further  security,'*  and  there 
being  a  provision  that  it  should  stand  as  seearitj 
for  any  renewal  of  the  bills,  the  mortgage  was 
collateral  and  did  not  merge  the  remedy  on  the 
simple  contract 

Held,  also,  that  the  remedy  on  the  specif] tj 
and  on  the  simple  contract,  not  being  coezffmitt 
or  between  the  same  parties,  the  doctrine  of 
merger  did  not  apply. — Oore  Bank  t.  McWhirter, 
C.  P.  H.  T.  81  Vic,  293. 


Carriage  op  goods— Want  of  notice  op  se- 
obssitt  for  prohpt  delivbrt — breach  op  cos- 
TRACT — Measure  of  damages. — In  an  action  bj 
plaintiffs  against  defendants  for  damages  occa- 
sioned by  non-delivery  of  a  certain  article  of 
machinery  contracted  to  be  delivered  for  plaiutiSi:^, 
it  appeared  that  no  notice  had  been  given  at  the 
time  of  the  contract  to  the  defendants  of  the 
necessity  for  a  prompt  delivery  of  the  machinerj, 
nor  of  the  use  it  was  to  be  pat  to  : 

Held^  on  the  authority  of  Cory  ▼.  TTie  Thami 
Iron  Works  Co.,  L,  R,  8  Q.  B.  181,  re-affinniDg 
Hadlcy  t.  Bazendale,  9  Ex.  841,  that  the  plaintiff 
could  only  recover  the  value  of  the  mi««iQg 
article,  and  were  not  entitled  to  the  loss  of  profits 
arising  from  its  non-delivery,  or  the  wages  of 
certain  workmen  employed  upon  the  boildiof  in 
which  the  machinery  was  to  be  used. — The  Ruth- 
ven  Woollen  Manufacturing  Company  v.  The  Great 
Western  RaUway  Company,  CP.H.T.  41  Vic  816. 


Landlord  and  tenant — Assignment  of  lkasi 

UNDER  SEAL — TaXES — DISTRESS — BbaSTS  OP  THE 

Plough — Acquiescence  of  tenant. — The  defen- 
dant owner  in  fee,  conveyed  to  E.  D.  and  took 
back  mortgage.  £.  D.  then  leased  to  plaintif, 
and  afterwards  by  writing,  without  deed,  assigoel 
lease  to  defendant.  A  dispute  having  arisen 
whether  tenant  or  landlord  should  pay  taxes,  the 
lease  being  silent  as  to  this,  defendant  distralneJ 
and  plaintiff  replevied.  The  Judge  left  it  to  the 
jury  to  say  whether  the  plaintiff  bad  attoroed  to 
defendant,  and  they  found  in  the  negative.  On 
motion  for  a  new  trial,  Held,  that  there  could  be 
no  assignment  without  deed,  and  as  the  question 
of  tenancy  was  raised  by  the  pleadings,  plaintiff 
must  succeed,  for  he  was  not  tenant  by  assign- 
ment, nor,  as  the  jury  had  found,  by  attornment 
Held,  also,  that  the  landlord  should  pay  the 
taxes,  as  the  lease  contained  no  proTision  as  to 
them  ;  and  thfit  as  to  the  issue  raised  respecting 
beasts  of  the  plough  distrained,  the  tenant  baJ 
acquiesced. — Dove  v.  Dove,  C.  P.  H.  T.  424. 
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Admixistratiox. — ^A.  was  appointed  executor, 
and  "  in  case  of  bis  absence  on  foreign  duty,"  B. 
Wis  made  executrix.  A.  was  in  England  at  the 
death  of  testator,  but  was  absent  on  foreign  ser- 
Tice  in  the  royal  navy  when  the  probate  was 
applied  for,  and  was  likely  to  be  absent  for  some 
years.  Probate  was  granted  to  B. — In  the  Oood$ 
of  Lansford,  Law  Rep.  1  P.  dc  D.  458. 


Affxopbution  or  Patmexts.  —  New  trustees 
proTed  against  the  estate  of  a  defaulting  trustee 
for  the  aggregate  amount  of  the  principal  trust 
fund  and  arrears  of  interest,  but  recovered  a  sum 
le!»  than  the  principaL  Held,  that  said  sum  must 
be  treated  as  capital.  But  one  having  a  life  estate 
therein  was  entitled  to  the  future  interest  of  the 
same. — In  re  GralfOwtkVi  Settlement,  Law  Rep.  6 
Eq.12. 

Bills  and  Kotks. —  In  an  action  against  the 
indorser,  **  Pay  J.  S.,  or  order,  value  in  account 
with  IL  C.  D. ;"  held,  not  a  restrictive  indorse- 
ment.— Buckley  y.  Jackton,  Law  Rep.  8  Exch.  185. 


Cacse  of  Actios. — A  contract  was  made  abroad, 
hot  broken  in  England.  Held,  that  the  "  cause 
of  action"  did  not  arise  within  the  jurisdiction 
within  the  meaning  of  the  Common  Law  Proce- 
dure Act,  1852,  §§  18,  l9,^AUhusenY.MaIffareJo^ 
Uw  Rep.  3  Q.  B.  840. 


CoxTBACT  —  Accident.  —  Defendant  agreed  to 
load  plaintiff's  ship  with  coal  in  regular  turn, 
"  except  in  cases  of  riots,  strikes,  or  any  other 
accidents  beyond  his  control,"  which  might  pre- 
Tcnt  a  delay  in  loading.  A  snow-storm  prevented 
the  loading.  Held,  not  an  "  accident"  within  the 
above  exception. — Fenwick  v.  SchmaU,  Law  Rep. 
3C.  P.  313. 


Collision. — In  cross  suits  between  a  sailing 
T(*9scl  and  a  steamer,  the  Court  of  Admiralty 
held  both  vessels  to  blame,  and  decreed  the 
damages  to  be  equally  divided  between  them.  As 
the  ^ailing  vessel  was  sunk,  this  was,  in  effect,  a 
6eTere  judgment  against  the  steamer,  which  ap- 
[jealed.  Nothing  appeared  in  the  sailing  vessel's 
CA*e  why,  if  she  acted  wrongly,  the  steamer 
should  have  been  held  to  have  been  in  the  wrong 
il>o,  and,  on  th^  evidence,  the  steamer  seemed 
to  have  acted  rightly.  The  decree  was  reversed. 
Ihat  the  sailing  vessel  did  not  make  out  her  case 
was  rei  Judicata,  she  not  having  appealed. — Inman 
v.  Hark,  The  City  of  Antwerp,  and  The  Friedrich, 
Law  Rep.  2  P.  C.  25. 

■ 

CcsTODT  OT  CmLDEEN. — ^Thc  court  gave  the  cus- 
tody of  two  infant  children — the  one  being  three 
f>r  four  years,  the  other  eighteen  months  old — to 


the  mother,  pending  a  suit  for  dissolution  of  mar- 
riage by  the  father,  on  the  ground  that  her  health 
was  suffering  from  beinf^  deprived  of  their  socie- 
ty, and  that  they  were  living  with  a  stranger,  not 
the  father. — Barnes  v,  Barnes  and  Beaumont,  Law 
Rep.  1  P.  A  D.  463. 

Factor  —  Pledging  Goods — Agent.  —  By  the 
Factors'  Act,  5  <b  6  Vict.  c.  39,  §  1,  "Any  agent 
who  shall  thereafter  be  intrusted  with  the  pos- 
session of  goods"  may  make  a  valid  pledge  of 
the  same,  although  the  pledgee  know  of  the  agency. 
A  party,  to  whom  the  plaintiffs  had  sent  wine 
for  sale,  pledged  the  same  to  the  defendants  after 
I  his  authority  had  been  revoked  and  the  wine 
demanded  of  him  by  the  plaintiffs,  but  wrongfully 
detained  by  him.  The  bona  fides  of  the  defend- 
ants was  not  questioned.  Held,  that  the  pledgor 
was  not  "  an  agent,  nor  intrusted,  within  the  moan- 
ing of  the  act." — Fuentes  v.  Montis,  Law  Rep.  3 
C.  P.  268. 


False  Iuprisonmej^t. — Defendant,  upon  whose 
premises  a  felony  had  been  committed,  acting 
on  information  given  him  by  his  own  coachman, 
the  most  material  part  of  which  was  derived  from 
R.,  a  neighbor's  coachman,  gave  the  plaintiff  into 
custody  on  the  charge,  without  making  any 
personal  inquiry  of  R.  The  plaintiff  was  living 
openly  in  the  neighborhood,  and  it  was  not  sug. 
gested  that  he  was  likely  to  run  away.  In  an 
action  of  false  imprisonment,  the  judge  instructed 
the  jury,  that,  under  the  circumstances,  there 
was  no  probable  cause ;  and  the  verdict  being 
for  the  plaintiff,  the  Court  of  Exchequer  Cham- 
ber refused  to  disturb  it. —  Ferryman  v.*  Lister 
(Exch,  Ch.),  Law  Rep.  8  Exch.  197. 


MAGISTBATES,  MUNICIPAL, 
INSOLVENCY,  &  SCHOOL    LAW. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 
Assault. — The  prisoner  assaulted  a  constable 
in  the  execution  of  his  duty.  The  constable  went 
for  aid,  and  after  an  hour  returned  with  three 
others,  but  found  the  prisoner  had  locked  himself 
up  in  his  house.  Fifteen  minutes  later  the  con. 
stables  forced  the  door,  entered,  and  arrested  the 
prisoner,  who  wounded  one  of  them  in  resisting 
the  arrest.  Held,  that  the  arrest  was  illegal — 
The  Queen  v.  Marsden,  Law  Rep.  1  C.  C.  131. 


Insolvenct. — R.,  having  a  contract  to  supply 
meat  to  a  lunatic  asylum  for  six  months  from 
April  1,  assigned  it  on  that  day  to  II.,  who  de- 
livered his  own  meat  in  R.'s  name,  without  the 
knowledge  of  the  asylum.  R.  became  bankrupt, 
and  his  assignee  claimed  the  sum  then  due  for 
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meat  as  "  goods  and  chattela"  in  the  "  poesession, 
order,  or  disposition"  of  R,  as  reputed  owner 
with  the  consent  of  H.,  the  true  owner,  within 
the  Bankrupt  Act  12  A  13*  Vict.  c.  106,  §  125. 
Held,  that  the  debt  passed  to  the  assignee. 

(Per  Willis,  J.,  dmentienle).  The  meat  never 
having  been  in  R.*8  possession,  the  debt  arising 
thence  was  not  within  his  possession,  order,  or 
disposition. — Cooke  v.  Ilaninfff  Law  Rep.  3  C.  P. 
334. 


IIiGiiwAT  — Dedicatiox. — The  defendant  com- 
pany, by  the  Railways  Clauses  Act,  1846,  §  16, 
were  empowered  to  divert  ways,  subject  to  the 
Lands  Clauses  Act.  Section  84  of  the  latter  pro- 
hibits entry  upon  lands  to  be  permanently  used 
for  the  purposes  of  the  act,  until  the  same  had 
been  paid  for.  Held,  that  the  former  section  did 
not  authorize  the  company  to  divert  a  public 
footpath  on  to  land  of  which  the  company  had  not 
obtained  the  ownership.  (Per  Lord  Cairns,  L.J.) 
A  highway  is  not  an  easement,  but  the  dedica- 
tion to  the  public  of  the  occupation  of  the  surface 
of  the  land  for  the  purpose  of  passing  and  repas- 
sing ;  the  public  generally  assuming  the  obligation 
of  repairing  it.  This  is  a  permanent  user  of  the 
land,  within  sec.  84. — RangeUy  v.  Midland  Hail- 
way  Co.,  Law  Rep.  3  Ch.  806. 


ONTARIO  BEFOBT8. 


COMMON  PLEAS. 


Bell  y.  McLbax. 

Sale  for  tarfs—Non-re.^idtnt  l/jnd— Tares  not  dwr  fi>T  fire 
yefir-t- -TkM  by  SheriJTg  tntccfjutor — C.  S.  U.  C.  ch.  55,  etc. 
97~J7  ii-  J>>  Ttc.  ch.  jiH,  sec.  Ui. 

The  collector's  mil  was  delivere*!  to  him  on  2<5th  AnRxist, 
1S5--',  iixid  the  Treasurer's  warrant  under  which  the  8h«rilf 
sold  the  Lind,  which  was  non-resident  land,  for  unpaid 
taxt^s,  was  issuetl  on  11th  August,  1857 : 

Held,  thiit,  as  under  sec.  42  of  the  Assessment  Act  of  1853 
(C.  S.  U.  C.  ch.  55,  sec.  97),  the  tuxes  could  not  be  con- 
8i*lerod  due  until  one  month  after  the  Collector  had 
reccivctl  his  roll,  the  taxes  for  that  year  were  not  due  at 
the  tinu*  tli«»  roll  was  delivered  to  him,  and  that  therefore 
no  ]Kirtion  being  due  for  five  years  ou  llth  August,  lb57, 
th»>  sale  was  vt)id. 

Semhl'',  per  A.  Wilson,  J.,  that  the  taxes  of  the  preceding 
year,  for  the  purposes  of  sale  for  arrears,  are  not  to  be 
coii.sideriHl  as  in  arrear  till  after  the  expiration  of  the 
year  in  they  are  im^Ktsed. 

5cni'//«%  that  a  deed  made  by  the  successor  of  the  Sheriff 
who  made  the  sale  for  taxes,  is  good  under  27  &  28  Vic. 
ch.  28,  sec.  43. 

[C.  P.  H.  T.  81  Vic,  1868.J 

Ejectment. 

Tlie  titles  of  both  parties  were  admitted. 

The  defendant  claimed  under  a  tax  title,  and 
it  was  admitted  he  was  entitled  to  reoover  if  the 
tax  title  was  p^ood  in  law. 

The  plaintiff  took  the  following  exceptions  to  it : 

1.  Taxes  were  not  in  arrear  for  five  years  when 
the  warrant  issued  to  sell  the  land. 

2.  The  warrant  described  the  land  to  be  sold 
as  patented  without  speoifying  for  what  kind  of 
estate. 

3.  The  notices  of  sale  described  the  laad  in 
same  manner. 


4.  Pablication  not  made  a  snffieient  time.  Tlk« 
first  advertisement  was  in  the  Gazette  on  tht 
22nd  of  Augaet,  1857,  and  the  last  on  the  14th 
of  November,  1857.  Sutate  of  1853,  see  57 
(C.  S.  U.  C.  ch.  55,  sec.  128)  reqaired  throe 
months'  pablication.  The  first  advertisement  in 
the  local  paper  [a  weekly]  was  on  the  2Gth  of 
August,  1857,  and  the  last  on  the  25th  November, 
1867. 

5.  The  notices  advertised  a  sale  for  the  1st 
December,  and  no  adjumment  appeared  to  b&ve 
taken  place,  and  the  sale  was  matie,  not  oa  the 
1st,  but  the  8rd  of  December. 

6.  The  Sheriff's  deed  did  not  describe  the  luid 
bj  boundaries,  but  simply  as  the  west-half  of  the 
lot. 

7.  fThe  whole  west-half  should  have  been  u- 
sessed  together,  as  three  acres  of  it  had  beei 
sold  separately  from  it 

8.  The  land  was  sold  by  Sheriff  Moodie,  aod 
the  deed  should  have  been  made  by  him,  whereas 
it  was  made  by  his  successor,  Sheriff  Tajlor, 
who  had  no  authority  to  make  it 

9  The  sale  was  in  1857,  yet  no  deed  was  given 
till  1865,  and  no  registration  of  such  sale  was 
made,  while  the  plaintiff  claimed  by  a  connected 
registered  title  traceable  from  the  Crown,  one  of 
which  registrations  was  since  1867,  that  is.  oa 
the  27th  of  February,  1865,  while  the  Sheriff's 
deed  was  not  made  till  the  14th,  and  registered 
on  the  15th,  of  March,  1865;  and  the  plaintiff 
had  no  notice  of  such  Sheriff's  deed. 

The  verdict  was  entered  in  the  plaintiff 's  favour 
with  leave  to  the  defendant  to  move  to  enter  the 
verdict  for  him,  in  case  the  Court  should  be  of 
opinion  that  the  objections  so  taken  were  not  en- 
titled to  prevail. 

In  Easter  Term  last,  Wallbridffe,  Q  C,  obtained 
a  rule  to  set  aside  the  verdict,  and  enter  a  non- 
suit for  the  defendant,  because  the  objections 
taken  at  the  trial  were  not  valid  objections  to  the 
defendant's  title. 

Bell,  Q.C.  (of  Belleville),  shewed  cause :~ 

As  to  the  first  objection,  the  evidence  of  the 
County  Treasurer  was,  that  the  Collector's  roll 
for  Township  of  Elzevir,  in  which  the  land  lies, 
was  not  completed  and  sent  to  him  before  the  ::6th 
of  August,  1852,  while  the  warrant  to  sell  w;a 
made  and  delivered  to  the  Sheriff  on  the  llth  of 
August,  1857,  several  days  less  than  five  years 
from  the  time  the  Collector's  roll  was  complete. 

By  the  13  &  14  Vic.  ch.  67,  sec.  10,  the  assess- 
ments for  a  year  are  not  to  be  held  as  due,  for  the 
purposes  of  a  sale  of  land,  until  the  Slst  Decem- 
ber of  that  year,  and  perhaps  not  until  the  Col- 
lector's roll  is  returned,  if  after  that  day.  Here 
the  roll  never  was  retarned.  Under  sec.  33  the 
Collector  must  first  demand  payment  before  he 
can  enforce  payment  By  sec.  46  the  Treasurer 
was  required  to  make  a  list  of  lands  on  which 
taxes  remained  due  at  the  time  the  Collector 
made  his  return.  By  sec.  41  the  Collector's  roll 
was  returnable  on  the  14th  of  December.  The 
taxes,  so  as  to  charge  lands  by  way  of  sale,  were 
not  dutf  till  that  time. 

By  the  Act  of  1853,  sec.  65,  the  sale  coald 
only  be  made  "  whenever  a  portion  of  the  tax  on 
any  land  has  been  due  for  five  years"  The 
Treasurer  is  then  to  issue  his  warrant  for  that 
purpose. 

The  warrant  issued  before  any  portion  of  the 
taxes  had  been  due  for  five  years :  the  sale  was 
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therefore  Toid  :  CorbeU  t.  Taylor,  23  U.  C.  454; 
F-jrd^  Prowffooiy  9  Grant,  479;  Kelly  t.  Macklem, 
H  Grant,  28. 

As  to  the  eigbtb  object ioD,  be  cited  RUfy  t. 
ne  Siagara  District  Bank,  26  U.  C  21  ;  McKee 
T  Wi^odruff,  13  C.  P.  683 ;  27  &  28  Vic.  ch.  28. 
sec  43;  aod  as  to  the  ninth ^objectioD,  Bruyere 
T.  Knvx,  8  C.  P.  620. 

WaUbridge,  Q  C,  contra.  The  taxes  for  1852 
mn?t  bare  been  due  before  the  end  of  that  year, 
aod  before  the  return  of  the  Collector's  roll,  be- 
caase  be  could  enforce  payment  of  them  before 
tbat  time. 

The  taxes  for  a  jear  are  imposed  for  that  year, 
beginning  on  the  let  of  January,  and  ending  on 
the  31st  of  December,  being  the  taxes  for  that 
year ;  they  are  the  taxes  for  the  whole  of  it,  and 
may  be  claimed  as  due  for  the  whole  year. 

As  to  the  eighth  objection,  the  Statute  speaks 
of  the  Sheriff  making  the  deed  ;  that  is,  the  per- 
BOD  who  fills  the  office  of  Sheriff  at  the  time  when 
the  deM  is  made.  The  inditidnal  himself  filling 
that  office  has  no  title,  personally,  in  the  land  to 
ecQTey :  the  transfer  is  just  as  well,  and  better 
inmost  respectj),  made  by  the  official  for  the  time 
being  who  is  Sheriff  when  the  deed  is  executed, 
thsQ  if  made  by  a  person  not  Sheriff  in  fact, 
though  he  happened  to  be  so  when  the  sale  was 
made.  A  person  who  is  not  Sheriff  cannot  make 
the  deed  at  all :  if  made  by  any  one,  it  must  be 
made  by  the  person  who  is  Sheriff. 

Ab  to  the  ninth  objection,  he  referred  to  Burn- 
Urn  i.  Daty,  11  U.  C.  211  ;  29  Vic.  ch.  24,  sec. 
57,  Mitchell  T.  Greenwood,  3  C.  P.  465 ;  Doe  d. 
Spaford  t.  Broum,  8  O.  S.  90. 

As  to  the  seventh  objection,  the  three  acres 
were  not  in  fact  separated  from  the  west-half  lot 
t<ll  Ocwber.  1864,  so  that  the  whole  half  lot  was 
riglttlj  ajisessed  for  1852.  1853,  and  1854,  which 
tre  ihe  only  years  for  which  the  sale  was  made. 

A.  Wilson,  J.,  delivered  the  judgment  of  the 
Coort. 

I  do  not  consider  the  second,  third,  fourth,  fifth 
&nd  sixth  ubjections,  nor,  I  may  add,  the  seventh 
Tbe  secoud  and  third  objections  are  answered  by 
the  case  of  Brooke  v.  Campbell  (12  Orant,  5-'7). 
The  foarth  and  fifth  objections  have  been  disposed 
of  already  in  the  case  of  Cotter  v.  Sutherland. 

The  sixth  objeotion  is  not  good,  because  the 
west-half  lot  is  a  good  and  lull  description  of 
itself;  and  the  seventh  objection  bos  been  re- 
moTed  altitgether. 

The  objections  to  be  considered  are  those  upon 
which  the  case  has  been  argued. 

The  tHse  of  CoH>eU  v  Taylor  (28  U.  C.  464) 
ihewi>  that  the  taxes  imposed  for  a  year  are  not 
to  be  considered  as  due  from  the  first  of  that 
jear;  tfaut  they  cannot  be  due  before  they  are 
imposed. 

The  deed  in  that  case  was  made  on  the  18th  of 
^pril,  18Q3,  and  the  by-law  fixing  the  rate  was 
pused  on  the  21st  of  July  of  that  year.  The 
question  was  whether  the  defendant's  covenant, 
t&>it  no  taxes  were  in  arrear,  was  broken  by  the 
Bobsequeot  impobition  of  uxes  in  that  same  year. 
It  was  not  necessary  to  determine  that  the  taxes 
for  that  year  became  due  by  the  mere  imposition 
of  them  ;  or  that  the  computation  of  time  from 
which  lands  became  liable  to  be  sold  for  arrears 
cf  Uxes  is  to  be  reeckoned  from  the  time  the 
lues  are  impose^?. 


In  Ford  v.  Proudfoot  (9  Qrant,  479)  Sprapge, 
V.  C,  was  of  opinion  no  t:txes  could  be  due 
before  they  had  been  imposed  by  the  Council, 
and  that  the  time  for  selling  for  arrears  must 
begin  to  count  from  that  time  at  the  Boone^t. 
He  does  not  say  that  this  is  so:  it  wai  only 
necessary  for  him  to  determine  that  it  could  not 
be  from  a  time  so  early  in  the  year  as  the  25th 
of  February.  Ills  opinion  was  further  stated  as 
follows:  **  It  is  clear  from  the  sections  to  which 
I  have  referred,  that  no  taxes  for  a  year  or  part 
of  a  year  are  made  payable  until  the  Collector's 
roll  is  placed  in  the  Collector's  hands,  because, 
until  that  is  done,  there  is  no  hand  to  receive 
them." 

In  Kelly  v.  Macklem  (14  Grant,  29)  it  was  de- 
termined there  must  be  the  full  period  of  arr«^ar 
of  taxes  due,  for  which  lands  can  bo  sold,  before 
the  warrant  to  sell  issues. 

The  time  in  the  present  case  is  more  circum- 
scribed than  in  any  of  those  referred  to ;  for 
here,  no  doubt,  the  taxes  had  been  imposed  by 
the  Council  more  than  five  years  before  the  war- 
rant  to  sell  issued,  though  that  fact  was  not 
proved  affirmatively,  for  the  parties  rested  on 
the  fact  of  the  Collector's  roll  not  having  been 
completed  and  delivered  to  the  Collector  until 
the  26th  of  August,  1852,  from  which  it  appeared 
the  warrant  to  sell  was  issued  within  the  five 
years,  and  therefore  too  soon,  according  to  the 
Act  of  1853,  under  which  the  sale  was  made. 

The  passage  quoted  from  the  judgment  of  the 
learned  Vice  Chancellor,  in  Ford  v.  Proudfoot, 
shews  that,  in  his  opinion,  the  five  years  should 
not  begin  to  count  before  the  delivery  of  the  roll 
to  the  Collector,  for  until  then  there  is  no  hand 
to  receive  them. 

In  Corbett  v.  Taylor,  Draper,  C.  J.,  said : 
"  We  take  arrears  to  mean  something  which  is 
behind  in  payment,  or  which  remains  unpaid ; 
as,  for  instance,  arrears  of  rent,  meaning  rent 
not  paid  at  the  time  agreed  upon  by  the  tenant : 
it  implies  a  duty  nnd  a  default." 

The  section  of  the  Statute,  which  was  in  force 
and  affected  the  sale,  declared  **  that  the  taxes 
levied  or  assessed  for  any  year  shall  in  all  cases 
be  considered  and  taken  to  have  been  imposed 
for  the  then  current  year,  commencing  with  the 
firftt  day  of  January,  and  ending  with  the  thirty, 
first  day  of  December,  unless  otherwise  expressly 
provided  for  by  the  enactment  or  by-law  under 
which  the  same  are  imposed,  or  authorised  or 
directed  to  be  levied." 

This  provision  has  been  continued  down  to  the 
present  time;  it  was  first  enacted  in  1850,  oh. 
67,  sec.  10. 

A  person  who  pays  the  taxes  imposed  on  him 
for  a  particular  year  before  the  end  of  that  year, 
pays  the  amount  in  advance:  he  pays  it  up  to  a 
day  which  has  not  yet  arrived :  the  time  for  its 
payment  has  gone  by,  but  the  time  for  its  com* 
plete  accrual  has  still  to  come. 

In  one  sense  the  tax  may  be  said  to  be  due 
when  it  is  imposed  by  the  passage  of  a  by-law 
for  that  purpose ;  but  it  cannot  strictly  be  said 
to  be  due  until  the  Collector  has  got  his  roll ; 
nor  even  then,  for  he  cannot  distrain  or  take 
any  compulsory  proceeding  to  enforce  payment 
until  he  has  called  at  least  once  on  the  party 
taxed,  and  demanded  payment,  or  transmitted  a 
statement  by  post  demanding  payment,  if  the 
party  be  not  resident  within  the  municipality. 
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If  pAjment  be  refased  or  neglected  for  fonrteen 
days  after  sach  demand,  the  Collector  mfty  en- 
force payment.  Until  this  proceeding  has  been 
adopted  and  the  Collector  is  in  a  position  to  en- 
force payment,  how  can  it  be  said  the  taxes  are 
dae? 

Why  cannot  the  Collector  enforce  payment 
befure  demand,  or  before  the  expiration  of  four- 
teen  days  from  demand  ?  The  answer  is,  be- 
cause the  taxes  are  not  dae ;  they  are  not  in 
arrcar. 

And  as  to  taxes  against  lands  of  non-residents 
[the  land  in  question  having  been  so  assessed], 
the  Collector  by  sec.  42  of  the  Act  of  1853  could 
not  proceed  by  distress  against  any  goods  found 
thereon  till  after  one  month  from  the  date  of  the 
delivery  of  the  roll  to  him  :  until  the  lapse  of 
that  month  the  taxes  therefore  should  not  be 
coriMidered  a«  due  and  in  arrear. 

By  see.  46  the  Collector  was  to  return  his  roll 
to  the  Treasurer  of  the  township,  unless  the 
time  were  extended. 

By  sec.  47  the  Collector  was  also  to  deliver  to 
the  Treasurer  of  the  township  an  account  of  all 
taxes  remaining  due  on  the  roll.  # 

By  sec.  49  the  Treasurer  of  the  township  was, 
within  fonrteen  days  after  the  time  for  the  return 
of  the  Collector's  roll,  to  furnidh  to  the  Treasurer 
of  the  county  a  correct  copy  of  the  roll,  so  far 
as  the  same  related  to  all  lands  in  the  municip- 
ality, distinguishing  the  rates  with  which  they 
may  be  chargeable,  &o. 

By  sec.  60,  after  the  roll  has  been  returned  to 
the  Township  Treasurer,  no  more  money  shall 
be  received  by  any  officer  of  the  municipality  to 
which  the  roll  relates ;  but  the  collection  of  such 
arrears  shall  belong  to  the  Treasurer  of  the 
county  alone.  Now,  if  the  roll  were  reiurned 
by  the  Collector  to  the  Township  Treasurer  on 
the  1 4th  of  December,  the  person  liable  for  non- 
resident land  tax  might  pay  the  County  Treasurer 
on  'the  15th  of  December,  and  if  he  did,  he  would 
be  paying  his  taxes  in  advance  for  the  remaining 
period  of  that  year.  If  so,  the  same  rule  will 
hold  till  the  end  of  that  year,  and  then  his  taxes 
would  not  be  in  arrear  till  after  the  expiration 
of  that  year,  for  no  demand  would  have  been 
made  on  him  to  have  made  them  due  at  an  earlier 
day. 

By  see.  51  the  County  Treasurer  is  then  to 
enter  the  taxes  unpaid  on  lands  in  a  book,  and 
on  the  first  of  May  in  each  year  is  to  balance  his 
books,  by  entering  against  each  parcel  of  land 
the  arrears  due  at  the  last  settlement  **  and  the 
taxes  of  the  preceding  year  which  may  remain 
unpaid ;  and  he  shall  ascertain  and  enter  therein 
the  total  amount  of  arrears,  if  any,  chargeable 
on  the  land  at  that  date.'' 

The  first  intimation  the  County  Treasurer  has 
that  there  are  any  arrears  of  taxes  due  on  land 
in  any  township  within  his  county  is  by  the 
copy  of  the  Collector's  roll  sent  to  him  by  the 
Township  Treasurer. 

He  is  alone  to  receive  payment  of  such  arrears, 
and  he  is  to  enter  in  a  book,  on  the  first  of  Maj 
after  getting  the  roll,  the  lands  on  which  the 
taxes  of  the  preceding  year  are  unpaid ;  and  then 
by  sec.  55,  whenever  a  portion  of  the  tax  on  any 
land  has  been  due  for  five  years,  he  is  to  issue 
his  warrant  to  levy  on  the  lands  therefor. 

I  incline  to  think  very  strongly  that  the  taxes 
of  the  preceding  year,  for  the  purposes  of  sa^e 


for  arrears,  are  not  to  be  considered  as  in  arrear 
till  after  the  expiry  of  the  year  in  which  they 
were  imposed. 

It  IS  only  after  that  time  the  County  Tre»arer 
has  anything  to  do  with  them  :  the  fi^cil  year  is 
clearly  correspondent  with  the  calendar  year  ia 
this  respect,  and  ^he  preceding  yearns  taxes  are 
those  unpaid  at  the  end  of  the  year. 

By  fixing  this  definite  period  the  computation 
of  time  is  made  easy  for  all  parties,  and  there  is 
nothing  inconsistent  in  holding  that  taxes  may 
be  due,  to  enable  a  distress  or  suit  to  be  main- 
tained for.  them  at  one  period,  and  that  they  may 
be  considered  as  due  at  another  period  for  tie 
purposes  of  a  sale  of  the  land  itself 

The  Treasurer's  books  will  certainly  not  sb^ir 
five  years'  arrears,  if  any  warrant  for  sale  be 
issued  by  him,  unless  the  time  be  computed  from 
the  first  of  the  year  after  the  preceding  years 
taxes  have  been  imposed. 

It  is  not  absolutely  necessary  to  go  so  fir  &i 
this:  it  is  sufficient  for  this  case  that  at  the 
time  the  Collector  got  bis  roll,  on  the  20 tb  of 
August,  1852,  the  taxes  for  that  year  against  the 
non-resident  land  were  not  due,  and  if  not  due 
then,  no  portion  of  the  tax  on  this  land  was  due 
for  five  years  on  the  11th  of  August,  18!>7,  wben 
the  County  Treasurer  issued  his  warrant  to  sell 
the  land. 

The  plaintiff  is  entitled  to  succeed  on  the  first 
objection. 

As  to  the  eighth  objection,  the  deed  made  ta 
the  defendant  by  Sheriff  Taylor,  who  succeeded 
the  Sheriff  who  made  the  sale,  may  be  good 
under  the  27  &  28  Vic.  ch.  28,  sec  43:  the 
Statute  seems  expressly  to  authorize  it. 

And  as  to  the  ninth  objection,  it  will  be  better 
not  to  express  an  opinion  upon  It :  the  29  Via 
ch.  24,  sec.  57,  seems  to  give  a  sanction  to  the 
due  registration  of  the  deed  ;  but  as  the  case  is 
disposed  of  on  the  first  ground,  there  is  no 
object  in  discussing  the  last  ground  See  also 
Statutes  of  Ontario,  ch.  20,  sees.  58-59.  The 
rule  will  be  discharged. 

RuU  ditcharged. 


COMMON  LAW  CHAMBERS. 

(Report€dbyB.ESRr  O'BniZii,  Esq.,  Barrister^'lax, 

Rt'portcr  to  the  Court.) 


CaRSLEY  y.    FiSEEN  BT  AL. 

Division.  Courts — Jurisdiction — Prohibition. 

The  defemlanta  at  Toronto  agreed  to  sell  ^^  jilaintiff  at 
Kiiii^ston  eertaiu  l»arrels  of  oil,  Uix>u  the  the  oil  U'iii» 
delivered  at  Kinj^ston,  it  was  found  to  run  shi^rt,  and  an 
action  was  brought  for  the  shorto^o  in  tb«»  IMvlsioa 
Court  at  Kingston.  It  was  objected  by  defendants  that 
the  action  coulii  not  be  brought  in  Kingston,  but  tht 
Judge  overruled  the  objection,  whereupon  a  prohibition 
was  aske«l  for,  and  it  was 

Held,  that  the  ac^tion  should  have  been  brought  where  the 
defendants  resided. 

[Clxambers,  July  21, 1S6S.] 

This  was  an  application  for  a  writ  of  prohibi- 
tion to  prevent  the  County  Judge  of  Fronteaac 
from  further  proceeding  in  an  action  in  the  6rvt 
Division  Court  of  that  County,  between  the  above 
parties,  on  the  ground  that  said  Judge  had  no 
jurisdiction  to  hear  the  case. 

The  facts  of  the  case  were  that  the  defend- 
ants, who  resided  and  carried  on  business  at 
Toronto,  offered  by  letter  written  at  Toronto,  to 
sell  to  the  plaintiff,  who  resided  and  carried  on 
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basines:)  at  Klogston.  a  qauntity  of  coal  oil  at  a 
certain  price.  The  plaiotiff  at  Kiugston  ac- 
cepted the  offer  of  the  d«fendaot9  by  telegraph 
to  ibem  fit  Toronto,  aod  they  thereupon  shipped 
the  oil  to  him  at  Eiug«toD.  Upon  its  arrival, 
lowt^ver.  the  plnintifT  found,  aa  he  alleged,  that 
tie  qnaiititj  of  oil  stiUed  to  have  been  contained 
in  the  barrels  rnn  ehort,  owing,  a^  was  supposed, 
\i)  I«'akn|r<-*,  which  it  was  sworn  mus>t  have  taken 
p'ace  before  it  rrnched  Kirjg<4ton.  The  plaintiff 
th(n  sued  dofftiMJunts  in  the  Division  Court  at 
KingHtnii  fur  the  hhurtxge. 

It  Wii.>  objfctpd  At  the  trial  that  the  action 
C'  aid  cot  K<?  brought  nt  Kingston,  on  the  ground 
tluiT  the  CAo^e  of  action  did  not  arise  there  with- 
Iq  the  ropaoing  of  the  statute,  and  that  it  could 
tlienfcire  only  properly  be  brought  where  the 
dt'fetiiiaiit.s  reMded,  under  the  further  provieion 
of  the  ftntutp. 

The  I<^iiriied  judjte  overruled  the  objection, 
and  piTi>  jiidpmeiit  for  the  plaintiff  for  the  full 
inioniit  of  the  claim 

The  'irtVndnntH  then  applied  for  a  prohibition. 

MtKaze,  Q  C  ^heMrt-il  cau.'-e 

The  following  case-  were  cited:  Watt  ▼.  Fan- 
AVrri/,  23  U.  C.  Q  IJ.  196;  Kemp  j.  Owen,  14 
I  C.  C.  P.  43:i.  10  U  C.  L.  J.  209;  Aris 
T.  Orchard,  6  II.  &  N.  169. 

MoBBi^os,  J. — In  the  case  of  the  Judge  of  the 
CouDt^  Court  of  Brant,  in  Watt  t.  VanEvery^ 
the  Chief  Justice  of  Upper  Canada,  in  giving 
judgment,  held  that  the  cause  of  action  within 
tli^r  7it>t  section  of  the  Division  Court  Act,  is  not 
iLe  contract  only,  but  the  contract  and  breach 
fur  which  the  plaintiff  claim:)  damages.  The 
Mle  (»f  the  oil  in  the  preneut  case  took  place 
^fiHie  the  defendants  re>*ide,  at  Toronto,  to  be 
'•iiAe-ed  to  the  pUtiniiff  at  Kingston  and  the 
•  Na  b  18  that  the  full  quantity  of  oil  was  not 
•li'.i^eteil  to  the  pluifitiff  xt  Kingston,  the  barrels 
I'-^n;:  thuri  of  m'a>ure.  On  the  authority  of 
r  »•  rrtM'N  cittu.  the  rause  of  ncMoo  aros-e  partly 
at  Ttrouto  and  pmtiy  iit  Ktngf*toiJ,  and  the 
i-5iiiiifi  mu-t  \j»*Tefuie  ^ue  the  defcndantH  in 
li^i  l)ivi>ioii  Ccurt  of  the  dtvisiun  in  which  they 
re*iiie.  viz..  at  Toronto. 

The  rule  will  go  f.r  the  pr<ihibition,  but  un- 
der the  circuoibtanc'S  detailed  in  the  affidavits 
there  will  be  no  co^ts. 

Prohibition  granted. 


Thb  Qubbm  ▼.  Patrick  Botlk 

31  Vk.  mp.  16~  Warrant  under— S9,  SO  V.  c.  SI,  tec.  S57 
~il  V.  fi>tU.)  c.  80,  JKC.  SS—Whtn  aiderman  qualijied  as 
•/•  P.  —Habeas  Corpus — Return  to. 

Ha'fJ,  I.  That  tinder  the  Municipal  Acts  an  alderman  is  not 
u  ij^ciu  legally  authorized  to  act  as  a  J.  P.  until  ho  has 
iik^n  the  oath  of  qoaliflcatiou  required  for  such. 

1  That  a  warrant  of  commitment  under  81  Vic.  c.  16, 
«i;aied  hj  one  qoalifled  J.  P.  and  by  an  alderman  who 
hao  nut  taken  Uie  neceMary  oath,  is  invalid  to  uphold 
the  drteution  of  a  prisoner  confined  under  it,  though  it 
loigiit  be  a  jnstifleation  to  a  person  acting  under  it>  on 

^  ut  action  against  him. 

^  T\usLt  the  mere  fact  of  the  warrant  having  been  counter- 
Ji^t'i  under  the  statute^  by  the  Clerk  of  the  Privy 
Omucil  does  not  withdraw*  the  case  from  the  jurisdiction 
of  a  Judge  on  a  habeas  corpus. 

4-  That  the  prifsoner  may  coDtr&diet  the  return  to  the  writ 
of  A'fAwM  corpus  by  showing  that  one  of  the  )M?rsou8  who 
si^i£d  the  warrant  was  not  a  legally  qualifled  J.  P. 

(Chambers,  July  27, 18<JS.] 

Tl'e  prisoner,  Patrick  Boyle,  wascomujitted  to 

the  Gaol  of  the  City  of  Toronto  on  the  4tb  May 

1^  under  the  provisions  of  31  Vic  ,  cap.  16,  on 


a  charge  of  being  a  member  of  a  treasonable 
society,  called  the  Fenian  Brotherhood. 

An  order  was  obtained  on  behalf  of  the  pri.«oner 
from  Mr.  Justice  Adam  Wilson,  upon  which  a 
writ  of  haheai  corpus  was  issued,  by  viitueof 
which  the  Gaoler,  on  the  2'.^nd  July,  brought  up 
the  prisoner,  and  returned  to  the  writ  that  the 
prisoner  was  detained  by  virtue  of  a  warrant  of 
commitment  of  George  l)*Arcy  BouUon  and  Geo. 
McMicken,  Esqrs.,  two  of  Her  Majesty's  Justices 
of  the  Peace  in  and  for  the  County  of  the  City 
of  Toronto,  and  which  warrant  was  to  the  writ 
annexed. 

The  warrant,  as  ptated  on  its  fnce,  was  issued 
under  the  authority  of  the  Act  31  Vic.  chap.  16, 
and  was  in  the  following  words : — 

**  To  all  or  any  of  the  Constables,  &c. 
•'Whereas  Patrick  Boyle  was  this  day  charged 
before  us,  two  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  County  of  the  City  of 
Toronto,  on  the  oath  of  Charles  Follis,  for  that 
he,  the  said  Patrick  Boyle,  is  a  member  of  and 
hath  joined  a  certain  unlawful,  illegal  and  ^rea- 
sonable association,  in  the  said  City  of  Toronto, 
called  the  Hibernian  Benevolent  Society,  which 
Society  is  connected  with  and  is  part  of  an  asso- 
ciation in  the  said  City  of  Toronto  by  the  name 
of  the  Fenian  Brotherhood ;  the  said  aitsociation 
being  unlawfully  composed  of  and  connected  with 
certain  other  lawless  persons,  citizens  of  the 
United  States  of  America,  being  a  foreign  State, 
at  peace  with  Her  Miijesty,  for  the  purpose  of 
making  hostile  incursions  into  Canada,  and  with 
the  intent  of  levying  war  against  her  said  Majesty, 
the  Queen,  therein,  and  that  he,  the  said  Patrick 
Boyle,  hath  joined  himself  to  divers  per^fions  who 
have  entered  Canada  with  design  and  intent  to 
commit  felony  within  the  same,  and  faath  been 
guilty  of  treasonable  practices  in  the  city  of 
Toronto,  in  said  Province,  contrary  to  the  laws 
of  the  said  Province  and  Dominion,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  Crown 
and  dignity: 

••  These  are,  tlierefore,  to  command  you.  the 
said  constables.  &c.,  to  take  the  siiid  Patrick 
Boyle,  and  him  snTely  convey  to  the  common 
gnol  of  the  county  of  the  city  of  Toronto,  and 
there  deliver  him  to  the  keeper  thereof,  t'gothcr 
with  this  precept. 

"  And  we  hereby  command  you,  the  said 
Keeper  of  the  said  common  gaol,  to  receive  the 
said  Patrick  Boyle  into  your  custody,  in  the  naid 
common  gaol,  and  there  safely  keep  him  until  he 
shall  thence  be  delivered  by  due  course  of  law  ; 
be  being  committed  by  us,  as  aforesaid,  under 
and  by  virtue  of  a  certain  Act  of  the  Legislature 
of  the  Dominion  of  Canada,  known  as  **  An  Act 
to  authorize  the  apprehension  of  such  persons  as 
shall  be  suspected  of  committing  acts  of  hostility 
or  conspiracy  against  her  Majesty's  person  or 
Government." 

**  Given  under  onr  bands  and  seals,  this  fourth 
day  of  May,  A.  D.,  1868,  at  the  city  of  Toronto, 
aforesaid. 

••  (Signed). 

•*G.  D'Arct  Boulton.     [l.  s.] 

"O.    MoMlOKlH.   J.   P."    [L.  s.] 

The  prisoner  denied,  on  affidavit,  that  he  was 
or  ever  bad  been  a  member  of  ttie  said  Fenian 
society,   or  connected    therewith,    or  with  any 
secret  society  whatever. 
1       The  warrant  and  return  being  read  and  filt'% 
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O'Donohoe  moTed  for  (he  discharge  of  the 
prisoner,  upon  the  ground  that  the  warrant  was 
invalid,  as  Mr.  Boulton,  who  assumed  to  act  as  a 
Justice,  was  not  authorized  or  entitled  to  act  as 
such,  or  to  join  in  the  warrant  of  commitment, 
he  (Mr.  Boulton)  being  an  alderman  of  the  city 
of  Toronto,  and  not  haying  taken  the  oath 
required  by  sec.  857  of  the  Municipal  Act  of 
1806,  as  amended  by  the  38th  see.  of  chap.  80  of 
the  Acts  of  last  session  of  this  Prorince;  the  Act 
under  which  the  prisoner  was  committed  requir- 
ing that  the  warrant  should  be  signed  by  two 
Justices  of  the  Peace.  He  also  moved  that  the 
prisoner  should  be  admitted  to  bail,  if  the  learned 
judge  should  bold  the  warrant  good,  as  it  had 
not  been  countersigned  by  a  clerk  of  the  Queen's 
Priyy  Council,  as  provided  by  the  1st  sec.  of  the 
81  Vic.  chap.  16,  above  referred  to. 

Jamei  PattertoUy  for  the  Crown,  took  a  preli- 
minary objection  that  the  affidavit  filed  could  not 
be  read,  being  irregulaily  sworn;  and  be  also 
stated  that  he  had  been  instructed  by  the  Minis- 
ter of  Justice  that  the  warrant  was  duly  counter- 
signed within  the  30  days  by  the  Clerk  of  the 
Privy  Council,  and, by  inadvertence  of  the  gaoler, 
the  proper  and  true  return  to  the  writ  of  habeas 
corpus  had  not  been  made. 

It  was  then  agreed  that  the  prisoner  should  be 
remanded  until  the  24th  July,  when  the  prisoner 
was  again  brought  up.  The  gnoler  then  stated 
that  he  desired  to  amend  his  return,  and  filed  an 
affidarit,  shewing  that  about  the  Ist  of  June  he 
received  from  the  sheriff  of  the  county  of  York  a 
certified  copy  of  the  warrant  of  commitment, 
duly  certified  by  the  clerk  of  the  Qieeu's  Privy 
Council,  which  certified  copy  he  produced ;  and 
he  further  swore  that  when  he  made  his  return 
to  the  habeas  corpus,  such  certified  and  counter- 
signed warrant  had  escaped  his  memory,  and 
that  since  he  made  his  return  he  discovered  that 
be  had  it  in  his  possession.  Affidavits  were  also 
filed  shewing  that  such  countersigning  was  done 
within  the  80  days  prescribed,  and  Mr. Patterson 
moved  that  the  gaoler  be  allowed  to  amend  his 
return  ;  and,  after  hearing  the  parties,  the 
learned  judge  ordered  the  return  to  be  amended, 
and  upon  the  same  being  read, 

Patterson,  for  the  Crown,  now  objected,  and 
contended : 

1.  That  as  it  appeafed  th%t  the  warrant 
had  been  duly  countersigned,  the  provisions  of 
theSlstVic,  chap.  16,  deprived  the  judge  of 
authority  and  jurisdiction  to  entertain  the  motion 
made  on  the  part  of  the  prisoner,  either  with  a 
view  to  his  discharge  or  to  his  being  bailed. 

2.  That  if  a  judge  had  authority  to  examine 
into  the  validity'  of  the  warrant  or  detention  of 
the  prisoner,  Mr.  Boulton,  being  an  alderman  of 
the  city  of  Toronto,  was  also  a  Justice  of  the 
Peace,  ex-officio^  and  that  the  Act  of  the  Province 
of  Ontario  amending  the  Municipal  Act  did  not 
apply  to  Mr.  Boulton,  and  that  if  it  did,  his  acts, 
nevertheless,  as  a  Justice  of  the  Peace,  were  not 
void,  although  he  himself  might  be  liable  to  a 
penalty,  or  perhaps  to  a  criminal  informiition, 
but  the  acts  of  a  Justice  of  the  Peace  who  is  not 
duly  qualified  are  not  absolutely  void,  as  he  con- 
tended :  Margate  Pier  Co.  v.  Hannam,  3  B.  &  A. 
267. 

8.  That  it  was  not  competent  f  jr  the  prisoner 
to  contradict  the  return  made  by  the  gaoler, 


which  return  set  out  tb it  the  wirrant  was figoel 
by  two  Justices  of  the  Peace,  &c 

In  reply  it  was  alleged,   that  neither  he  n'>r 
his   counsel   were   aware   or  could   obtain  the 
particulars  of  the   charge  agaiu'^t  him,  or  Qp3a 
what  information  he  was  arreste*!:  that  no  state- 
ment was  made  or  taken  in  hi^  presence,  on  oath 
or  otherwise,  of  the  facts  or  cireum<itance<>  of  the 
case  before  his  commitment,  as  require  1  by  the 
80th  sec.  of  the  Statute  relating  to  the  duties  of 
Justices  out  of  Sessions,  in  relation  to  persons 
charged  with  indictable  offences ;  and,  in  order 
to  ascertain  what  evidence,  depositions  or  pro- 
ceedings were  had  touching  the  restraint  of  the 
prisoner's  liberty,  and  to  the  end  that  the  jadge 
might  consider  the  same,   and  the  suffioieney 
thereof  to  warrant  such  restraint,  should  heboli 
that  the  warrant  was  not  one  within  the  operi- 
tioo  of  the  81st  Vic,  a  writ  of  certiorari  hnl 
been  issued,  requiring  a  return  of  the  dep<i«i lions, 
&c.,  under  the  2th  sec.  of  the  Act  of  29<&30  Vie. 
"for  more  effectually  securiag  the  liberty  of  the 
subject  "     Such  writ  was  served  on  the  commit- 
ting justice,  Mr.  B)ult>n,  a'i>t  on   the  Clerk  of 
the  Peace  for  the  city  of  T<»ront'>;   and  h*  file! 
affidavits  shewing  that  neither  Mr.  Bo'ilton  xi-iT 
the  Clerk  of  the  Peace  had  in  their   pot$i?9sion 
any  proceedings  whatsoever  touching  the  com- 
mitment of  the  prisoner;  and  that  upon  search 
at  the  office  of  the   County   Attorney  for  th<* 
county  of  York,  and  at  the  office  of  the  clerk  of 
the  Police  Court  of  the  city  of  Toronto,  no  papers 
or  documents  were  to  be  found. 

Under  the  39th  seo  of  ohap.  102,  the  informv 
tion,  depositions,  &c.,  should  have  been  delivered 
by  the  Justice,  without  delay,  to  the  County  At- 
torney, or  the  Clerk  of  the  Peace  for  the  citj 
No  depositions  were  produced  on  the  part  of  the 
Crown. 

Morrison.  J  —  Vfter  cirefully  considering  the 
whole  case,  I  am  of  opinixi  thit  the  pris<>n«fr  \^ 
entitled  to  be  dl^ichargel  It  appears,  as  aires ij 
stated,  that  he  was  arrested  on  the  4th  May  la<t 
under  the  warrant  referre  1  to,  ptirporting  to  be 
signed  by  two  Justices  of  the  Peace  for  tiie  eitr 
of  Toronto.  It  is  clear  that  Mr.  Boulton  (one  of 
them)  was  not  acting  under  any  commission  as  s 
justice,  but  that  he  was  an  alderman  of  the  cltj 
of  Toronto,  and  it  is  manifest  that  he.  as  sacb 
alderman,  did  not  take  the  oath  of  quattfijatioo, 
as  provided  by  the  3di  h  seo.  of  the  statute  of  the 
Province  of  Ontario.  These  are  the  most  impor- 
tant facts  appearing  and  bearing  on  the  case. 

Several  objections  in  point  of  law  were  tak^n  bj 
the  Crown.  First,  ai  before  stated,  that  the  war- 
rant being  duly  conatersigned  by  the  Clerk  of 
the  Privy  Council  that  the  subject  matter  was 
wholly  withdrawn  from  my  jurisdiction.  I  see 
nothing  in  the  statute  to  warrant  such  a  concla- 
sion.  The  object  of  the  Legislature  an*!  th.i  w<)rd$ 
of  the  statute  indicate  that,  as  some  protection 
to  persons  who  might  be  charged  with  anv  of  the 
offences  mentioned  in  the  Act  of  Canada  (81  Vic 
chap.  16),  they  could  only  bs  committed  upon  a 
warrant  signed  by  two  Justices,  and  such  w  irrant, 
being  countersigned  within  80  days,  as  provide<i, 
then,  in  such  case,  no  Judge  should  bail  or  try  any 
such  prisoner  without  an  or  ier  from  the  Queen's 
Privy  Council  of  Canada.  The  object  of  the  sta- 
tute, BO  far  as  any  of  the  offences  mentioned 
therein,  was  to  suspend  the  operation  of  the  writ 
of  habeas  corpus,  and  to  deprive  the  subject  res- 
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trained  of  his  liberty  of  one  of  the  most  inestima- 
bleof  prtTileges ;  aod  it  is  my  dutj  to  see,  in  fayor 
of  libercj,  that  the  provisions  of  the  statute  are 
scrapalooslj  obserred.  If  it  appears  that  the 
provisions  of  the  statute  have  been  observed,  and 
tb&t  the  warrant  is  in  accordance  therewith,  in 
^uchcase  the  prisoner's  liberty  is  entirely  in  the 
baoJd  of  the  Privy  Coancil. 

It  was  not  attempted  to  be  argned  that  if  the 
Clerk  of  the  Privy  Council  countersigned  a  war* 
r&nt  signed  by  only  one  Justice,  that  such  a  war- 
not  woald  justify  the  detention  of  a  prisoner 
UQ-Ier  the  statute,  without  bail  or  trial.  So  here, 
if  Mr.  Bottlton  was  not  authorised  to  act,  or  could 
Dot  lawfully  sign  a  warrant  as  a  Justice,  the 
prisoner's  case  would  not  be  within  the  operation 
of  the  statute.  Then,  as  to  the  second  objection, 
that  the  affidavit  cannot  be  received  to  contra- 
dict the  return,  the  gaoler  returning  that  the 
prisoner  was  detained  under  a  warrant  signed  by 
t«d  Justices  of  the  Peace,  naming  them.  The 
retoFD  just  amounts  to  this—the  cause  of  the  de* 
t«ation  was  the  warrant  annexed.  It  would  be 
ibsard  to  hold  that  because  the  gaoler  in  his  re* 
tini  de!*igoaMd  the  parties  who  signed  the  war- 
rant M  two  Justices,  an  ivestigation  into  the 
f»ct  was  {Precluded.  In  Baily't  case,  8  £.  &  D. 
614.  Lord  Canipl>ell  allowed  the  prisoner  to  use 
if&iarits  to  shew  that  the  Justices  bad  no  juris- 
diction. So  here,  I  am  of  opinion,  that  it  is  com- 
petent to  the  prisoner  to  shew  that  the  persons 
siiniiog  the  warrant  have  no  authority  to  act  as 
JiLstices.  But  the  point  is  disposed  of  by  the  8rd 
sec.  of  chap.  45  of  29  &  30  Vic,  which  was  not 
referre<i  to  in  the  argument  That  section  pro* 
Ti<ie8  that  although  the  return  to  any  writ  of 
kibfji  corpus  shall  be  good  and  sufficient  in  law, 
it  shsll  be  lawful  for  any  Judge  before  whom 
such  writ  shall  be  returnable  to  proceed  to  ex- 
amine into  the  truth  of  the  facts  set  forth  in 
^Dch  return,  by  affidavit,  and  to  do  therein  as  to 
jastiee  shall  appertain,  dso. 

The  only  question  that  remains  upon  the  pre- 
KDt  return  is,  whether  the.  further  detention  of 
the  prisoner  can  be  sustained  by  this  warrant, 
spoD  which  two  points  arise:  1st.,  whether  Mr. 
Bonlton  was  lawfully  authorised  to  act  as  a  Jus- 
tice of  the  Peace  for  the  city  of  Toronto.  2nd. 
If  be  was  acting  unlawfully,  by  reason  of  his  not 
first  uking  the  oath  of  qualification,  was  the  act 
cfhis  jwning  the  warrant  invalid,  so  far  as  the 
deteotnn  of  the  prisoner  is  concerned  ? 

Bj  the  867th  section  of  our  Municipal  Act, 
u  ameeded  by  the  88th  sec.  of  81  Vic.  cap. 
SO  of  the  statutes  of  Ontario,  passed  on  the  4th 
>Urch  last,  it  is  enacted  that  the  Reeve  of  every 
town,  <tc ,  shall  be,  ex-offleiot  a  Justice  of  the 
Peace  for  the  whole  county,  ftc,  and  aldermen 
in  cities  shall  be  Justices  of  the  Peace  in  and  for 
B^eh  cities:  Provided  alwaps,   that  before  any 
^Merman  or  Reeve  shall  act  in  the  capacity  of  a 
Justice  of  the  Peace  for  the  city  or  county,  he 
tball  uke  the  same  oath  of  qualification,  and  in 
the  same  manner  as  is  l^  law  required  by  Justi- 
ces of  the  Peace."    And  the  amending  Act  re- 
plied all  Acts  or  parts  of  Acts  inconsistent  with 
lU  provisions  relating  to  the  Municipal  Insti- 
tQtions  of  Upper  Canada.     So  that,  whatever 
authority  Mr.  Bonlton,  being  an  alderman,  had 
u  a  Justice  of  the  Peace,  previous  to  the  4th 
^un^b,  was  gone,  and  after  that  date,  the  date 
of  the  pasmng  of  the  amending  Act,  his  autho- 


rity to  act  as  a  Justice  of  the  Peace  depended 
upon  the  867th  sec.  as  emended.  And  ns  it 
is  in  fact  admitted  that  Mr.  Boulton  did  not 
take  the  oath  of  qualification,  and  did  not  com- 
ply with  the  867th  section  referred  to,  he  wns 
acting  unlawfully  and  in  contravention  of  the 
statute.  I  do  not  mean  to  say  that  Mr.  Boul- 
ton was  acting  wilfully  in  the  matter,  becftU8e, 
from  the  affidavits  filed,  he  appears  to  have 
acted  in  ignonnce  of  the  then  state  of  the 
law.  Then,  did  the  neglect  of  Mr.  Boulton  to 
take  the  oath  required,  and  which  the  btatute 
makes  a  condition  precedent  to  his  acting  ns  a 
Justice  of  the  Peace,  render  bis  act  invalid  for 
the  purpose  of  the  imprisonment  of  the  pris- 
oner ?  It  is  contended  by  the  Crown  that  the 
proviso  added  to  the  867th  section  did  not  pre- 
vent an  alderman  from  acting  as  a  Justice  of  the 
Peace  without  taking  the  oath  ;  that  by  his  do- 
ing so  it  only  subjected  him  to  be  prosecuted ; 
and  the  case  of  the  Margate  Pier  Co.  v.  JIannan 
et  al ,  d  B.  k  A.  267,  was  relied  on  as  an  au- 
thority. I  perfectly  concur  in  that  decision  and 
the  grounds  upon  which  the  judgment  is  rented, 
viz.,  that  the  acts  of  a  .Tostice  of  the  Pence  who 
has  not  duly  qualified  him$*elf  are  not  absolutely 
void,  so  that  a  seizure  under  a  warrant  signed 
by  him  would  not  make  the  parties  who  executed 
it  trespassers.  And  so  in  the  case  of  the  warrant 
now  before  me,  as  in  the  case  alluded  to;  it  might 
form  a  good  justification  to  an  action  brought 
against  any  person  or  officer  who  acted  under  it, 
and  that  any  act  done  under  it,  such  as  the  de- 
tention of  the  prisoner  in  custodj,  would  very 
properly  be  sustained.  But  there,  I  think,  its 
validity  ends;  that  while  it  is  not  absolutely 
void,  yet,  upon  an  application  of  this  nature,  it 
is  so  far  defective  that  a  person  detained  in  cus- 
tody under  it  may  be  discharged.  It  seems  to  roe 
it  would  not  be  quite  consistent  to  hold  that  while 
a  magistrate  would  be  liable  to  be  indicted  and 
punished  for  the  act  of  signing  a  wan  ant,  a  per- 
son arrested  under  it  would  nevertheless  be  lia- 
ble to  be  detained  in  custody.  On  grounds 
of  public  policy,  I  can  see  good  reason  why  acts 
done  under  such  a  warrant  should  be  justified 
and  sustained,  but  I  cannot  bring  myself  to  the 
conclusion  that  it  is  a  sufficient  warrant  for  the 
detention  of  the  prisoner.  In  doubtful  cases  the 
Courts  always  lean  in  favor  of  liberty,  and  upon 
this  point  the  prisoner  is  entitled  to  my  judg- 
ment in  his  favor. 

The  only  other  matter  for  consideration  is, 
whether  the  warrant,  being  signed  by  Mr.  Mc- 
Micken,  whose  authority  as  a  Justice  of  the  Pence 
is  not  objected  to,  the  prisoner  should  not  be  held 
to  bail,  but  in  that  view  of  the  case  I  have  no- 
thing before  me  to  shew  that  any  charge  was  made 
against  the  prisoner,  or  that  proceedings  were 
had  to  authorize  any  such  commitment,  such  as 
the  examination  of  the  prisoner,  &c.  The  pris- 
oner positifcly  denies  under  oath  that  he  is 
guilty  of  any  such  charge  as  is  mentioned  in  the 
warrant.  He  has  taken,  as  already  stated,  the 
usual  steps  to  ascertain  and  bring  before  me,  by 
writ  of  certiorari,  the  grounds  of  the  charge  and 
the  proceedings  taken  against  him  without  effect, 
and  on  the  part  of  the  Crown  nothing  is  shewn. 
I  therefore  see  no  grounds  for  the  further  deten- 
tion of  the  prisoner,  and  he  must  be  discharged. 

Priamer  diicharged* 
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REVIEWS. 


The  American  Law  Review.  Boston  :  Little, 
Brown  &  Co.,  110  Washington  St,  Boston. 
$5  00. 

The  October  number  commences  with  an 
interesting  sketch  of  the  life  and  times  of 
Lord  Brougham,  which  may  be  usefully  read 
in  connection  with  the  notices  of  that  eminent 
man,  to  be  found  in  the  English  periodicals. 

A  largo  space  is  devoted  to  the  discussion 
of  the  "Erie  Railroad  Row;"  certainly  a 
curious  name  for  a  legal  article,  but  probably 
a  correct  one,  if  the  reviewer  is  to  bo  credited ; 
of  this  wo  may  hereafler  speak  more  at  length. 

This  number  contains,  in  addition,  the 
Digest  of  English  Law  Reports  for  May,  June, 
and  July,  which  we  continue  to  extract  for  the 
benefit  of  our  readers — A  Selected  Digest  of 
State  reports,  which  must  be  invaluable  to 
Americans,  and,  considering  our  near  prox- 
imity, often  useful  to  us — Book  Notices — A 
list  of  new  law  books  published  in  England 
and  America  since  July,  1868,  excellent  as  an 
easy  and  reliable  reference;  and,  lastly,  a 
summary  of  events  of  professional  and  legal 
interest  We  most  heartily  commend  this 
magazine  to  our  readers  in  Canada.  The  price 
is  merely  nominal,  and  the  contents  excellent 


A  RoMANTio  Law  Cask. — The  courts  of  law 
will  iu  all  probability  be  occupied  early  in  the 
ensuing  session  with  one  of  those  remarkable 
Otises  which  bo  often  occur  in  romances,  and  so 
seldom  in  real  life.  It  appears  that  about  a  hun- 
dred aud  twenty  years  ago  a  large  estate  close 
to  one  of  the  most  important  of  English  manu- 
facturing towns,  was  in  the  possession  of  the 
great-grandfather  of  the  parties  to  the  present 
litigation.  Since  that  time  the  land  has  been 
built  upon  to  a  great  extent,  and  now  forms  the 
most  wealthy  suburb  of  the  town  in  question. 
At  the  death  of  the  owner,  his  eldest  son,  finding 
that  there  was  no  will,  naturally  claimed  the  es- 
tate. The  children  of  a  second  marriage,  how- 
ever, who  bad  never  lived  on  good  terms  with 
their  half-brother,  protested  against  his  title  on 
the  ground  that  his  parents  had  never  married, 
and  that  he  was  consequently  illegitimate.  It 
seemed  at  first  that  there  was  no  ground  for  this 
statement  The  parents  had  always  been  re- 
ceived in  society,  and  no  one  bad  over  heard  of 
any  scandal  in  connection  with  them.  On  mak- 
ing inquiry  it  was,  however,  found  impossible  to 
discover  any  trace  of  the  marriage,  and  the  eldest 
son  was  forced  to  submit,  and  leave  the  home  he 
had  always  considered  his  own,  without  a  shil- 
ling. He  went  into  town  and  embarked  in  trade, 
apparently  without  much  success,  for  his  grand- 
son is  at  the  present  time  a  shoemaker  in  a  back 
street,  and  in  a  very  smnll  way  of  business.  The 
triiditioo  of  the  lost  estate  has,  however,  always 


been  preserved,  and  some  time  since  this  descen- 
dant of  the  elder  son  recommenced  the  sesreh 
for  proof  of  the  marriage  In  question.    Afttr 
much  trouble  he  succeeded  in  getting  at  the  co- 
pies of  the  registers  which  are  preserved  in  the 
Chancery  at  Chester,  and  there,  in  the  index,  be 
discovered,  somewhat  easier  than  was  expected, 
the  names  of  the  original  possessor  of  the  estate 
and  his  first  wife.     There  was,  however,  no  sQch 
entry  in  the  body  of  the  book.     At  last,  howerer, 
in  going  through  it  for  the  last  time,  it  wet  dis. 
covered  that  two  leaves  had  been  fastened  Uy- 
gether,  and  on  their  being  separated  a  copj  of 
the  entry  of  the  marriage  from  the  books  of  a 
Manchester  church  was  duly  found.     On  refer- 
ring back  to  the  church  itself,  the  book  wa^  pro- 
duced,  but  the  entry  was  not  there.     Farther 
examination  showed,  however,  that  this  bock 
had  been  tampered  with,  but  in  a  different  war 
— a  leaf  had  been  cut  out  with  scissors,  and  the 
marks  were  even  then   distinctly   visible.    Oa 
these  facts  the  action  will  be  brought,  and  when 
it  is  remembered  that  the  present  family  bare 
been  in  possession  for  nearly  a  century,  and  that 
they  are  highly  respected,  and  their  members 
married  •amongst  the  wealthiest  people  in  the 
county,  it  may  readily  be  imagined  that  the  mat- 
ter is  creating  a  good  deal  of  interest.     The  value 
of  the  property  at  stake  is  between  one  and  two 
hundred    thousand    pounds. —  Wettem    Morning 
NevjB  {Englith), 

A  few  days  si  nee  a  wag  wrote  and  placed  the 
following  pretended  rule  of  court  in  the  court- 
room of  one  of  our  courts  of  record,  where  the 
rules  of  practice  were  wont  to  be  ported: 
**  Whenever  any  attorney  shall  frequent  saloons 
as  a  habit,  and  cannot  be  found  at  hia  office,  if 
he  has  any  office,  it  shall  be  necessary  for  sach 
attorney  to  file  with  the  clerk  of  the  court  a  list 
of  the  saloons  so  frequented  by  him ;  and  notice, 
of  any  motion  left  at  such  saloon  or  saloons  shall 
be  considered  as  sufficient  notice  to  such  attorney 
of  any  motion  in  a  case  pending  in  this  court." 
A  certain  attorney  who  loved  a  social  glass,  and 
was  in  the  habit  of  frequenting  a  certain  »aloon 
in  the  city  more  than  his  office,  seeing  this  notice 
and  supposing  it  to  be  genuine,  left  word  with 
the  olerk  that  he  could  be  found  at  the  saloon  of 
'.  Judge  of  the  surprise  of  the  aforesaid  at- 
torney on  the  following  day,  when  he  moved  the 
court,  under  the  above  rule,  to  reinstate  an  im- 
portant oase  of  his  that  had  been  dismissed  in  bis 
absence,  on  the  ground  that  no  notice  had  been 
left  at  the  saloon  where  he  had  been  waiting  the 
whole  of  the  day  before,  and  was  informed  by 
the  good-natured  judge,  with  a  smile,  and  amid 
roars  of  laughter  from  the  entire  Bar,  that  the 
rule  was  a  hoax. — Chicago  Ltgal  Ntw9. 

Lord  Campbell  tells  how,  at  the  opening  period 
of  hia  professional  career,  soon  after  the  publi- 
cation of  his  **  Nisi  Prius  RepoHa,*'  he  on  circuit 
Buooessfully  defended  a  prisoner  charged  with  a 
criminal  offence ;  and  how,  whilst  the  success  of 
his  advocacy  was  still  qnickening  his  pulses,  he 
discovered  that  his  late  client,  with  whom  he 
held  a  confidental  conversation,  had  contrived  to 
relieve  him  of  his  pocket-book,  full  of  bank-notes. 
As  soon  as  the  presiding  judge,  Lord  Chief  Baron 
Maodonald,  heard  of  the  mishap  of  the  reporting 
barrister,  he  exclaimed,  **  What !  does  Mr. 
Campbell  think  that  no  one  is  entitled  to  take 
notu  in  eonrt  except  himself!'* — Jeaffreton, 
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21.  SaL. 


r- 


21«(  Sunday  e\/2rr  TVinify. 
22j«<i  5»n(2ay  <^/!<r  Trinity. 

Wed.. Last  day  for  semce  for  County  Court 

SUN.  .23r«f  Sunday  after  Trinity, 

Mod.. Michaelmas  Temi  begins. 

Fri  ..Paper  Day,  Queen's  Bench,     Now  Trial  Day, 
Commun  Pleas. 
Paper  Day,  Common  Pleas.     New  Trial  Day, 
Queen's  Bench.     Def^lare  for  County  Court. 

SUN.  .3«*  Sunday  after  Trinity. 

Mod.. Paper  Day,  Queen's  Bench,  New  Term  Day, 
Common  Pleas.  Last  day  to  set  down  for 
re-hearing. 

Tues.  .Paper  Day,  Common  Pleas,  New  Term  Day, 
Queen's  Bench. 

Wed.. Paper  Day,  Queen's  Bench.  New  Term  Day, 
Common  Pleas.  Appeal  from  Chancery  Cham- 
bers,   Last  day  fur  notice  of  re-bearing. 

Thura  Paper  Day,  Common  Pleas. 

Fri.  ..New  Trial  Day,  Queen's  Bench. 

m\V.  .Itl  Sunday  in  Adtrnt. 

lIoa..S(.  Jlndrev.  Paper  Day,  Queen's  Bench.  New 
Trial  Day,  Commun  Pleas.  IjhsX  day  fur 
Notice  of  Trial  for  County  Court 
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TAX  SALES. 

We  continae  the  synopsis  of  the  case  bear- 
ing on  this  subject,  which  was  commenced  in 
oar  last  number. 

6. — A  D  VERTISEMBNT, 

The  omission  to  advertise  the  intended  sale 
of  hnds  in  the  county  local  paper,  the  adyer- 
tiiement  being  regularly  published  in  the  offi- 
cial Gazette,  does  not  invalidate  the  sale :  it 
does  not  on  common  law  principles  avoid 
a  sale  of  lands  under  execution:  Jarvia  v. 
BrooU,  11  U.  C.  299. 

The  omission  to  advertise  lands  in  the  local 
paper,  for  the  purpose  of  giving  effect  to  the 
sale  under  the  special  provisions  of  16  Vic  ch. 
1^-3,  sees.  7,  8,  which  required  the  advertise- 
ments to  be  in  the  official  Gagetts,  and  in  a 
kewspaper  of  tlie  county,  was  held  to  avoid 
the  sale. 

''  The  omission  of  either  of  these  advertise- 
iBeDts  interposes  an  insuperable  obstacle  to 
ibe  application  of  the  remedial  portion  of  the 
Act  in  favour  of  purchasers  at  such  sales :" 
William  V.  Taylor,  18  C.  P.  219. 

The  case  of  ffall  v.  mil,  22  U.  C.  678,  is 
opposed  to  the  decision  of  that  Court  in  11 
I'  C.  299  in  this  respect ;  and  in  Hall  v.  Bill 


the  Court  said  the  decision  of  Williams  v. 
Taylor,  "though  under  a  different  Statute, 
was  upon  a  case  very  analogous  in  principle ; 
and  if  it  were  necessary  for  the  decision  of 
this  case,  we  should,  as  at  present  advised, 
arrive  at  the  same  conclusion." 

The  publication  in  the  Canada  Oazette  for 
thirteen  weeks,  from  and  including  the  1st  of 
August  to  and  including  the  24th  of  October, 
1857,  though  not  an  advertisement  for  three 
months,  which  would  have  required  the  adver- 
tisement to  be  continued  till  and  to  include 
the  81st  of  October,  did  not  render  the  sale 
invalid:  the  Statute  was  directory  in  this 
respect,  and  the  partial  omission  was  an  irre- 
gularity. 

This  was  the  decision  of  the  Chancellor  in 
Connor  v.  Doughu,  overruling  the  opinion  of 
the  Referee  of  titles.  The  matter  is  now  in 
appeal  from  the  Chancellor's  judgment. 

7.— Sale. 

The  sale  of  part  of  a  whole  lot,  which  lay 
in  two  concessions,  for  arrears  alleged  to  be 
due  upon  one-half,  was  illegal,  because  there 
was  no  such  distinct  half  to  be  assessed :  the 
assessment  should  have  been  on  the  whole 
lot:  Doe  d.  Upper  v.  Edwa/rds  6  U.  C.  694 ; 
Munro  v.  Orey,  12  U.  C.  647.  See  also 
MeDonaldY.Rohillard,  23  U.C.  105;  Laugh- 
tenhorough  v.  McLean,  14  U.  C.  175 ;  Ridout 
V,  Ketchum,  6  C.  P.  55  ;  Black  v.  Harrington, 
12  Grant,  175 ;  Christie  v.  Johnston,  12 
Grant,  534. 

A  sale  for  a  total  charge  of  £5  lis.  8d.,  of 
which  only  £1  8s.  had  been  legally  imposed, 
was  held  to  be  void  in  toto:  Doe  d.  McGill  v. 
Langton,  9  U.  C.  91 ;  Irvoin  v.  Harrington 
12  Grant,  179. 

The  good  rates  being  separable  from  the  bad 
rates,  held,  not  to  defeat  a  distress  in  toto  : 
Corlett  V.  Johnston,  11  C.  P.  317. 

See  the  observations  of  Draper,  C.  J.,  in 
Tovonsend  v.  Elliott,  12  C.  P.  224,  and  Allcm 
V.  Fisher,  18  C.  P.  72,  doubting  whether  the 
sale  of  lands  would  be  wholly  defeated,  but 
conceiving  he  was  bound  by  the  decisions  he 
mentioned. 

A  sale  of  land  described  as  granted,  will 
prevail  against  the  subsequent  patentee : 
CharUi  v.  Dulmage,  14  U.  0. 685 ;  Byehman 
V.  Van  Voltenhurgh,  6  C.  P.  886. 

A  purchase  made  in  April,  1889,  but  not 
carried  out  by  the  purchaser,  would  have 


162— Vol.  rV.]  LOCAL  COURTS'  &  MUNICIPAL  GAZETTE.  [November,  1868J 


authorized  the  Sheriff  to  adjourn  the  sale : 
Todd  T.  Wtrry,  15  U.  C.  614. 

At  an  adjourned  sale  the  whole  lot  should 
not  be  offered  for  sale,  but  only  as  much  of  it 
as  is  sufficient  to  cover  the  taxes :  Ibid, 

The  Sheriff  must  be  presumed  to  know 
whether  a  whole  lot  of  land  of  200  acres  was 
worth  £500  or  only  £2  12s. :  Henry  v.  But- 
ne»»f  8  Grant,  845. 

A  purchaser  procuring  the  whole  lot  to  be 
knocked  down  to  him,  by  requesting  the  by- 
standers not  to  bid  against  him,  as  he 
wanted  to  confirm  his  title  by  purchasing  it  in, 
acted  improperly,  and  the  sale  so  conducted 
was  held  void :  Todd  v.  Werry,  16  U.  C.  614. 

A  combination  to  defeat  fair  bidding  will 
vacate  the  sale :  Henry  v.  Bumes9^  8  Grant, 
346. 

The  writ  to  sell  was  delivered  to  the  Sheriff 
when  in  office :  he  did  not  sell  till  he  was  out 
of  office :  the  sale  was  held  invalid,  as  it  was 
not  shewn  that  the  Sheriff,  while  in  office,  had 
begun  to  act  on  it,  and  qucere,  if  the  same  rule 
applied  to  such  writs  as  to  writs  of  execution : 
McMillan  v.  McDonald,  26  U.  C.  454. 

Whether  land,  improperly  assessed  as  non- 
resident land,  when  it  is  in  fact  occupied  land, 
can  be  legally  sold  for  arrears.  See  Allan  v. 
FUher,  13  C.  P.  68. 

Sale  by  the  Sheriff  good,  though  there  is  a 
distress  on  the  land:  Ibid;  McDonald  v. 
McDonald,  24  U.  C.  74. 

When,  taxes  are  due  to  an  old  district,  and 
taxes  become  due  to  the  new  district  after 
separation,,  the  sale  for  both  arrears  is  to  be 
made  by  the  Sheriff  of  the  new  district  where 
the  land  lies :  Doe  d,  Mounteaehel  v.  Grover, 
4  U.  C.  28. 

8. — Payments. 

A  payment  of  taxes  to  the  Sheriff^  while  he 
had  the  warrant  to  sell,  is  good:  Doe  d, 
Sherwood  v.  Matheson,  9  U.  C.  321 ;  Jarvia 
V.  Cayley,  11  U.  C.  282;  Jarvu  v.  BrooTce, 
11  U.  C.  299. 

After  the  sale  of  a  whole  lot  for  taxes,  the 
Treasurer  may  receive  payment  of  the  taxes 
in  redemption  of  a  part  of  it,  if  the  lot  had 
been  in  fact  sub-divided,  and  the  Treasurer 
determined  in  good  faith  that  such  part  was  a 
distinct  sub-division  :  Payne  r.  Ooodyear, 
26  U.  C.  448 ;  Sroohe  v.  Campbell^  12 
Grant,  626. 

If  the  Treasurer  can  take  notice  of  land 
granted,  though  not  returned  as  such,  he  must 


take  notice  of  the  particular  part  of  the  lot 
granted,  and  he  must  apply  the  payment 
made  to  him  on  the  part  so  granted :  Peck  r» 
Munro,  4  C.  P.  363. 

See  also  as  to  payment,  Allan r,  Hamilton,' 
23  U.  C.  109. 

9, — Descriptton  of  Lakds. 

The  Sheriff's  deed  described  the  land  sold 
as  **  eighty-nine  acres  of  the  south  part  of'| 
twenty  five  in  the  second  concession  of  the 
Township  Carlo ttenburgh :"  it  was  held  io- 
sufflcient,  for  want  of  the  proper  boundaries: 
defining  the  precise  locality :  McDoneU  r. 
McDonald,  24  U.  C.  74.    See  also  Cayley  t. 
Foeter,  26  U.  C.  405 ;  Knagge  v.  Ledyard,  12; 
Grant,  320;  Fraser  v.  Mattice,  19  U.  C.  150; 
Catley  v.  Foeter,  25  U.  C.  405. 

A  description  of  thirty  acres  of  lot  15,  in 
the  seventh  concession  of  Osiiabruck,  U  h(\ 
measured  according  to  Statute,  **  is  sufficient 
under  the  6  Geo.  lY.  ch.  7,  sec  13,  the  Sheriff  | 
not  having  exercised  the  option  under  7 
Wm.  lY.  ch.  19,  sea  6,  to  sell  otherwise  than 
according  to  the  first  Statute :  I^zer  v.  Mat- 
tice,  19  U.  C.  150;  Mclntyre  v.  The  Great 
Western  Railway  Company,  17  U.  C.  118. 

10.— The  Deeo. 
Lands  were  sold  under  the  6  Geo.  lY.  ch.  7, 
but  no  deed  was  made  of  them  while  the  act 
was  in  force ;  it  was  held  a  deed  could  not  be 
made  after  the  repeal  of  the  Act,  as  no  pro- 
vision was  made  for  such  a  case ;  Bryant  ?. 
Hill,  23  U.  C.  69. 

The  like  decision  was  pronounced  as  to  sales 
made  under  the  Idth  &  14th  Yic.  ch.  67; 
McDonald  v.  McDonell,  24  U.  C.  424. 
{^Tobt  continued.) 


JUDICIAL  CHANGES. 

The  vacancy  caused  by  the  retirement  of 
the  President  of  the  Court  of  Appeal  from  the 
position  which  he  had  sq  worthily  held  as 
Chief  Justice  of  Upper  Canada  (of  which  more 
hereafter),  has  been  filled  by  the  appointment 
of  the  Hon.  William  Buell  Richards,  formerly 
Chief  Justice  of  the  Common  Pleas.  Mr.  Jus- 
tice Adam  Wilson  goes  with  him  as  Junior 
Puisne,  and  Mr.  Justice  Morrison,  now  becomes 
the  Senior  Puisne  Judge  in  the  same  court, 
as  he  is  also  on  the  Common  Law  Bench. 
Mr.  Justice  Hagarty  is  transferred  from  the 
Queen^s  Bench  to  the  Common  Pleas,  sod 
becomes  Chief  Justice  of  the  latter  Court, 
while  Mr.  Justice  John  WUson  takes  the 
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seat  to  bis  right ;  John  W.  Gwynne,  Esquire, 
Queens  Counsel,  being  appointed  the  new 
Judge,  and  sitting  as  Junior  Puisne  Judge  of 

that  court 

It  was  at  one  time  thought  that  the  Chan- 
cellor would  have  accepted  the  Chief  Justice- 
ship, which  was  offered  to  him  in  contempla- 
tion of  Mr.  Draper's  retirement,  and  it  was 
hoped  bj  manj  that  he  would  have  accepted 
the  office,  as  it  was  very  generally  thought 
that  he  was  admirably  suited  for  that  position, 
but  difficulties  that  could  not  easily  be  sur- 
mounted in  the  choice  of  some  one  to  succeed 
him  in  the  Court  of  Chancery  are  said  to  have 
prevented  his  making  the  change. 

These  appointments  will  produce  a  thorough 
change  in  the  ptnonel  of  the  two  courts, 
the  majority  of  the  judges  formerly  in  the  Court 
of  Comnaon  Pleas  being  transferred  to 
the  Queen's  Bench,  and  Mr,  Justice  John 
Wilson  being  the  only  representative  of  the 
Court  of  Common  Pleas  as  lately  constituted. 
One  result  of  this  will  be  that  the  cases  still 
standing  for  judgment  are  to  be  re-argued 
before  the  present  bench. 

As  to  the  appointments  in  themselves,  the 
Chief  Justice  has  already  presided  as  the 
Chief  of  a  court,  and  the  duties  now  devolving 
upon  him  will  not  be  materially  different  from 
those  to  which  he  has  lately  been  accustomed, 
and  will,  doubtless,  be  as  faithfully  performed. 
Of  the  learning  and  ability  of  the  new  Chief  of 
the  Pleas  it  is  unnecessary  to  speak,  it  is  ad- 
Diitted  on  all  sides.  We  congratulate  Mr. 
Gw)'nne  upon  his  appointment,  which  is  ac- 
cepted by  the  profession  as  likely  to  give 
general  satisfaction. 

But  while  glancing  at  these  changes  we,  in 
common  with  the  profession  at  large,  do  so 
*ith  a  sense  of  sorrow  and  regret,  not  un- 
ningled  with  certain  undefined  feelings  of 
doobt  as  to  the  future,  when  we  think  that 
be  who  has  of  late  years  been  the  master-mind 
oCoor  courts  is  no  longer  at  the  helm,  though 
^  in  a  position  where  he  can  be  of  signal 
^ce  to  his  country.  We  trust  it  may  not 
^  pr^amptuous  in  us  to  express  a  hope  that 
wt  example  of  his  dignity,  patience,  courtesy 
^  attentive  industry  will  be  followed  by 
ftose  who  occupy  seats  he  formerly  filled. 

The  new  Chief  Justices  were  sworn  in  before 
fc  Excellency  the  Governor-General  at  Que- 
^  on  the  12th  inst  It  cerUinly  seems 
'"^  bard  that  their  newly  acquired  dignity 


should  subject  them  to  such  an  arduous  under- 
taking as  a  hurried  journey  to  the  extreme 
end  of  the  Dominion.  It  would  be  bad  enough 
to  have  to  go  to  the  Capital,  where  one  might 
expect  to  find  His  Excellency,  instead  of  travel- 
ling day  and  night  by  rail,  a  distance  of  a 
thousand  miles  or  so.  There  being  some  doubt 
as  to  whether  the  Governor-General  or  the 
Lieutenant-Govenor  was  the  proper  person  to 
administer  the  oaths  to  the  Chief  Justices, 
they  were  also  sworn  in  by  the  latter  function - 
aryon  their  return  from  Quebec. 

The  Chief  Justices  of  the  respective  courts 
on  the  first  day  of  Term,  in  open  court,  admin- 
istered the  required  oaths  to  Mr.  Adam  Wilson 
and  Mr.  Gwynne. 

After  this  form  had  been  completed,  the 
Hon.  J.  H.  Cameron,  the  Treasurer  of  the  Law 
Society,  in  the  absence  of  the  Attorney-Genera), 
first,  in  the  Queen's  Bench,  and  afterwards  in 
the  Common  Pleas,  congratulated  the  new 
Chiefs  upon  their  promotion,  and  Mr.  Gwynne 
upon  his  appointment 

Both  Chiefs    when    assuming    their    new 
positions  in  answer  to  the  address  of  the 
Treasurer  of  the  Law  Society,  referred  to  the- 
good  feeling,  which  at  present  exists  between, 
the  Bench  and  the  Bar,  and  promised  to  do* 
their  best  to  maintain  it 


The  appeal  of  the  convict  Whelan  to  the 
Court  of  Queen's  Bench  is  ripe  for  argument^ 
and  will  be  disposed  of  without  delay.  It  ia 
thought  that  if  the  decision  of  that  Court  i& 
adverse  that  he  has  the  right  to  go  to  the 
Court  of  Error  and  Appeal,  and  finally,  if 
necessary,  to  the  House  of  Lords. 

SELECTIONS. 


THE  FALLACY  OP  LOCAL  TRIBUNALS. 

If  the  wisdom  of  the  Social  Science  Associ- 
ation were  to  be  measured  by  its  discussion 
on  *  the  reorganisation  of  our  Courts,  superior 
and  local,*  the  interest  in  its  proceedings 
would  speedily  be  limited  to  those  who  are 
charmed  with  the  sound  of  their  own  voices. 
To  say  nothing  new,  and  to 'say  that  little 
badly,  is  less  than  could  be  expected  even 
from  the  boldest  usurpers  of  the  title  of  savant. 
Yet  the  only  sense  on  perusing  the  speeches 
delivered  at  Birmingham  on  the  condition  of 
our  judicature  is  one  of  entire  disappointmer it. 
To  plead  as  they  do  in  Chancery,  to  fuse  law 
and  equity,  and  to  substitue  local  for  central 
jurisdiction,  are  the  specifics  discovered  by 
the  doctrinaires  of  the  Association.  The  first 
two  propositions  are  good  enough,  but  the/ 


1164— Vol.  I  V.J  LOCAL  COURTS'  &  MUNICIPAL  GAZETTE.  [November,  1869. 


.  are  not  new ;  the  last  is  neither  good  nor  new. 
It  is,  as  \vc  believe,  an  idea  thoroughly  con- 
sidered and  conjpletely  discarded  by  the  Judi- 

'  cature  Commission,  scarcely  at  this  date  to  be 

•  galvanised  into  a  post-mortem  activity  by  the 
'  most  ardent  and  juvenile  of  advocates.     Yet, 

as  it  has  been  seriously  and  elaborately  recom- 
>'  mended  in  Section  B,  and  not  combated  by 
.  any  subsequent  debater  at  the  meetings  of  the 

Association,  it  behoves  us  to  say  a  few  words 

•  on  this  proposition. 

It  is  advanced,  hist,  that  the  plaintiff  should 
be  allowed  to  btgin  his  action  in  any  local 
court,  whatever  may  be  the  nature  or  amount 

•  of  his  claim.  Second,  that  if  the  claim  be  be- 
low fjOO/.,  then  the  plaintifl  should  be  compel- 
led l«)  begin  in  some  local  Court  On  the 
other  hand,  the  defendant  may  post  an  affida- 
vit to  the  registrar  of  the  local  Court  stating 
that  he  has  a  good  defence  and  a  good  cause 
for  removal.  The  plaintiff  may  reply,  oppos- 
ing the  removal,  by  a  counter  affidavit  This 
is  certainly  u  pleasant  prospect  to  start  with. 
A.,  living  in  Northumberland,  receives  a  sum- 
mons  from  the  County  Court  of  Cornwall  for 
a  demand  amounting  to  some  hundreds  of 
pounds.  Being  a  prudent  man,  he  necessarily 
would  not  be  content  with  posting  an  affidavit 
-to  the  registrar  stating  an  inclination  to  have 
his  cause  tried  in  London  or  at  Newcastle,  but 
would  be  driven  to  employ  an  attorney  at 
Bodmin  to  watch  the  proceedings.  The  sum- 
mons is  also  to  contain  in  all  cases  a  clear 
warning  that,  unless  the  defendant,  within  six 

'  clear  days  of  the  hearing,  gives  notice  to  the 
registrar  of  his  intention  to  defend,  with  a 
statement  of  the  grounds  on  which  he  rests 
his  defence,  the  plaintiff  shall  be  at  liberty  to 
have  judgment  entered  up  against  the  defend- 
ant At  present  a  summons  must  be  served 
ten  clear  days  before  the  day  of  hearing.  The 
-consequence  is  that,  according  to  this  plan, 
within  the  space  of  four  days  A.  would  have 
to  find  an  attorney — his  own  resident  in  Lon- 
don, for  example— and,  through  that  attorney, 
to  take  counsel's  opinion  as  to  the  grounds  of 
his  defence,  to  get  an  affiSavit  drawn  and  sworn, 
and  to  transmit  all  these  documents  in  due 
form  to  Bodmin,  under  pain  of  having  judgment 
-entered  up  against  him.  The  post  would 
take  two  days,  so  that  this  marvellous  feat 
would  demand  accomplishment  in  about  48 
hours. 

Such  a  scheme  is  so  monstrous,  that,  if  the 
language  was  not  explicit,  it  would  be  only 
fair  to  suppose  that  grave  misapprehension 

•  existed  as  to  the  meaning  of  the  speaker.     At 
.  present,  if  the  proceedings  are  in  the  County 

Court,  the  defendant  has  this  advantage,  that 
the  plaintiff  must  come  into  the  defendant's 
own  district ;  but  here  the  words  are.:  *  The 
plaintiff  should  have  the  option  of  suing  in 
whatever  local  Court  he  thought  fit,  not  being 
compelled  to  follow  his  debtor  to  any  distance ;' 
just  as  though  to  *snap'  a  judgment  was 
altogether  about  the  most  just  and  delightful 
thing  known  to  all  the  legal  world.      If   a 


man  is  sued  now  in  the  superior  Courts,  he 
has  eight  days  to  appear ;  then  he  has  the 
breathing  time  afforded  before  delivery  of  the 
declaration ;  then  eight  days  to  plead,  with 
further  time  as  a  matter  of  course.  In  moAt 
cases  a  defendant  gets  some  three  or  four  weeks 
io  which  he  may  prepare  to  meet  the  demand 
made  against  him.  But  that  sort  of  dtlaj 
is  no  longer  to  be  allowed,  and  the  defendants 
are  to  be  tomahawked  and  scalped  within  four 
days  from  the  service  of  the  summons.  V!t 
can  almost  discern  in  the  gloom  the  twinkle  of 
the  eye  of  the  tallyman  at  this  charming  pro- 
position. But  it  goes  beyond  petty  debts  ard 
the  petty  oppression  of  petty  creditors,  aod 
defendants  are  to  be  fixed  with  judgments 
and  executions,  we  suppose  with  proportionata 
rapidity,  for  amounts  not  exceeding  5001  In- 
deed, that  seems  to  be  the  limit  only  of  ccm- 
pulsory  jurisdiction,  so  that  it  may  be  that  the 
judgment  may  run  up  to  thousands  or  even 
millions,  unless  the  local  judge  of  his  own 
mere  motion  interfere  for  the  purpose  of  tran# 
ferring  the  cause  to  a  superior  Court 

We  have  criticised  these  items  of  the  gen- 
eral proposition  to  localise  the  administratioQ 
of  justice,  not  so  much  because  they  go  in  anr 
way  to  the  root  or  principle  of  the  thing,  but 
rather  to  show  how  crude,  unpractical,  and 
absurd  are  the  views  which  have  been  thus 
put  forward.  It  is  impossible  for  an  associar 
tion  to  repress  persons  who  insist  on  reailing 
papers  in  the  several  sections,  but  the  mis- 
chief is  that  a  fictitious  importance  is  lent  to 
such  documents  by  the  prestigi^  of  the  socetr. 
The  public,  naturally  unable  to  form  as  sound 
a  judgment  on  the  reform  of  the  adminstntion 
of  law  as  on  broad  questions  of  policy,  is  apt 
to  imagine  that  there  is  a  virtue  in  the  le^l 
quackery  which  loudly  asserts  its  own  excel- 
lence, and  that  the  real  authorities,  the  staff  of 
judges  and  heads  of  the  profession,  are  mere 
adherents  of  a  species  of  priestcraft.  But  the 
principle  of  localising  justice  in  this  country  is 
unsound,  the  moment  that  it  is  carried  bevond 
the  speedy  means  of  recovering  petty  del>ts 
remedying  small  grievances,  and  resolving 
rights  of  trifling  import  In  the  present  day 
communication  with  London  is  a  matter  of  the 
utmost  facility,  and  procedure  by  writ  or  other 
notification  issued  out  of  offices  in  the  metro- 
polis is  at  once  the  most  inexpensive  and  most 
rapid  method  of  getting  the  litigant  parties 
together.  Every  day  that  diminishes  the  use  of 
writs  brings  home  to  the  attorneys  a  stronger 
sense  of  the  convenience  attached  to  that 
ancient  system  of  commencing  actions.  The 
main  point  as  against  the  localisation  of  Courts 
is  that  in  proportion  as  you  localise  the  adrain- 
istration  of  law,  youlessen  justice.  Local  law 
and  bad  law  are  convertible  terms.  Law  is  a 
thing  not  acquired  once  for  all,  as  if  it  were  an 
instrument  warranted  never  to  get  out  of  order, 
but  it  is  a  science  of  unceasing  developeroeot 
Let  the  most  learned  and  most  acute  of  jud^^ 
be  taken  from  Westminster  Hall  and  planted 
in  a  County  Court,  and  in  ten  years  he  will 
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sink  Mow  the  least  able  of  the  brethren  over 
whom  he  once  towered.     The  reason  why  a 
rnan  elevated  to  the  Bench  in  Westminster 
ilall  docs  noi  decline  in  knowledge,  energy, 
Aiui  power  is  because  the  endless  attrition  of 
other  intellects  keeps  his  mind  bright     Take 
away  that  instrument,  and  he  rusts.      The 
County  Court  judge  has  no  chance.     He  has 
no  Bar  before  him  to  keep  up  his  education ; 
be  has  no  means,  except  through  reports  which 
be  has  little  leisure  and  less  inclination  to 
mister,  of  keeping  himself  au  courant  with  the 
historical  changes  of  the  law,  which  are  hourly 
elTected  by  judicial  decisions.     It  is  difficult 
to  measure  the  extent  to  which  the  tendencies 
of  public  opinion,  the  march  of  scientific,  theo- 
retical and  moral  inquiry,  operate  on  the  minds 
of  judges  and  lawyers,  and  so  by  an  imper- 
ceptible but  steady  process  influence  the  law. 
All  this  is  lost  upon  the  local  judge.     By  no 
baman  possibility  can  he  get  beyond  the  point 
of  excellence  which  he  hadT  reached  at  the 
moment  of  his  appointment     But  by  the  great 
law  of  nature,  which  compels  movement  in 
one  direction  or  another,  he  as  surely  retro- 
grades.   As  a  rule,  too,  unless  he  is  a  remark- 
able man,  not  only  his  legal  power  but  his 
moral  nature  suffers,  as  does  the  nature  of  all 
men  whom  circumstances  have  placed  in  isola- 
ted superiority  to  those  with  whom  they  have 
it  deal.    These  are  the  common  causes  which 
go  to  create  the  complaints,  neither  indistmct 
nor  unintelligible,  as  to  the  conduct  of  County 
Court  judges.     The  system  is  at  fault,  not  the 
men,  who  work  well  for  nine- tenths  of  the  ob- 
jects for  which  they  were  appointed,  but  fail 
in  the  tenth,  and  so  rise  against  themselves  a 
clamour  disproportionate  to  the  real  greivance. 
But  now  it  is  demanded  that  their  jurisdiction 
shall  be  extended  immeasurably,  with  the  cer- 
tain result  that  the  outcry  against  them  will  find 
substantial  justification,  and  that  a  formidable 
reaction  wiU  set  in,  so  soon  as  the  wealthier 
classes  begin  to  feel  where  the  shoe  pinches. 

The  moment  that  men  of  landed  estate,  of 
Urge  commercial  interests,  and  of  great  social 
standing,  experience  in  their  own  affairs  what 
ii  is  to  have  important  issues  of  law  and  fact 
decided  by  the  local  tribunals,  it  will  go  hard 
with  the  whole  institution.  It  is  precisely  be- 
caui^  it  is  flesirable  to  preserve  what  is  of  real 
value  in  the  County  Courts  that  it  is  a  duty 
to  save  them  firom  their  friends. 

These  objections,  we  are  glad  to  perceive, 

had  occurred,  though  in  a  very  slender  degree, 

t>j  the  mind  that  advanced  the  great  theory  of 

local  Courts.     Therefore  it  was  proposed  that 

the  judicial  staff  should  be  increased,  and  that 

four  times  in  the  year  a  sort  of  County  Courts 

Quarter  Sessions  should  be  held,  at  which 

some  three  or  four  judges  of  the  adjoining  dis- 

tricU  might  m«$et,  and  hold  sittings  in  banco, 

and  also  try  issues  in  fact  reserved  specially 

forthese  meetings.    This  scheme  is  fair  enough, 

&nd  might  be  adopted  in  some  form  or  other 

with  advantage  at  the  present  moment     It  is 

certainly  rather  rain  labour  to  move  a  judge 

to  rescind  his  own  ruling  on  a  point  of  law, 


and  his  own  finding  on  an  issue  of  fact,  and 
some  plan  of  making  such  motions  before  a 
Court  composed  of  three  or  four  judges  might 
well  be  adopted.  So  also  there  would  be  a 
chance  of  getting  a  few  counsel  to  attend  on 
such  occasions,  to  the  benefit  of  the  Bench 
and  of  the  suitors.  But  it  is  impossibe  to  sup- 
pose that  this  balm  of  Gilead  will  suffice  to 
heal  all  the  diseases  existing  or  to  be  engen- 
dered in  the  local  tribunals. 

Another  argument  which  has  found  weight 
in  some  quarters  apparently  offers  considerable 
attractions  to  the  gentleman  whose  views,  as 
expressed  at  Birmingham,  we  have  endeav- 
oured to  explain  and  to  combat.  It  is  .<^id 
that  County  Courts  and  these  new  quarterly 
Courts  would  be  a  sort  of  training  ground  for 
young  advocates.  Possibly  persons  whose 
breath  would  be  taken  away  by  confrontation 
with  a  Middlesex  jury  and  a  judge  of  the  Court 
of  Queen^B  Bench  may  control  their  nerves 
before  a  County  Court  judge.  But  how  an 
arena  in  which  bad  law  and  indifferent  manners 
are  not  absolutely  unknown  is  to  fit  an  advo- 
cate  for  more  exalted  struggles  it  is  hard  to 
see.  The  way  to  learn  law  and  advocacy  is 
to  listen  to  the  ablest  counsel,  and  to  note 
what  falls  from  the  ablest  judges,  and  little  or 
nothing  is  gained  by  acquiring  a  confi(l<*nce 
which  only  makes  a  man  rush  in  where  :u)*::cms 
fear  to  tread.  There  is  another  point  not  to  . 
be  lightly  dismissed.  It  is  now  pretty  well 
admitted,  and  was  very  strongly  put  am  id  loud 
cheering  at  the  meeting  of  the  Bar  last  spring, 
that  the  petty  rules  and  restrictions  appertain- 
ing to  practice  on  circuit  might  well  be  thrown 
overboard  as  useless  cargo. 

How  did  the  ship  of  the  profession  ever  come 
to  be  freighted  with  the  burden  ?      Because 
each  circuit  assumed  to  itself  the  airs  of  a 
petty  corporation,  in  which  the  members  acted 
on  the  grand  principle  of  mutual  jealousy  and 
suspicion.      Just  as  though  all  were  rogues 
eager  to  circumvent  their  neighbours,  and  so 
had  to  be  checked  by  a  code  of  stringent  regu- 
lations.    So  sprang  up  the  notion  of  protect- 
ing one  circuit  as  against  another,  of  protecting 
elder  members  as  against  the  juniors,  and  of 
protecting  all  from  the  contamination  of  attor- 
neys.    All  this  system  is  now  decaying  with 
such  rapidity  that  it  is  wholly  unnecessary  to 
employ  active.means  for  its  rapid  annihilation. 
But  the  notice  of  local  Bars  attending  local 
Courts  is  not  only  a  child  of  the  same  family 
with  the  aged  monster,   but  is  infected   by 
graver  vices.      What  was  formerly  only  felt 
twice  a  year  and  alleviated  by  tbe  purer  air  of 
London  practice,  is  now  sought  to  be  made 
perpetual  without  the  means  of  finding  any 
alternative.     Multiplicity  of  practice,  of  tradi- 
tions, even  of  law,  would  be  hard  to  endure, 
but  their  mischief  would  be  small  in  compari- 
son with  the  gigantic  evil  of  local  Bars  with  a 
variety  of  rules  of  miscalled  etiquette,  and  a 
host  of  precedents  of  conduct  of  questionable 
propriety. 

There  is  yet  a  stand-point  for  our  adversaries 
They  may  point  to  France  and  to  America. 
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In  the  United  States  the  Constitution  rendered 
localisation  of  justice  necessary,  but  not  in  the 
sense  used  in  this  country.  Every  State  of 
the  Union  is  sovereign — is,  so  to  speak,  for  all 
(purposes  ef  internal  economy,  an  Empire,  and 
enjoys  its  own  particular  system  of  jurispru- 
dence. Each  State,  therefore,  must  of  neces- 
sity have  its  own  judges  and  its  own  lawyers. 
The  example  of  France  serves  the  turn  no  better. 
Considering  the  very  great  ability  and  eloquence 
of  the  French  Bar,  an/  man  must  be  struck 
with  its  want  of  power  and  position  in  the 
State.  The  first  Emperor  could  afford  to  des- 
pise and  insult  the  profession,  and  the  exist- 
ing Government  takes  no  heed  whatever  of  it 
in  calculating  the  forces  of  friends  and  foes. 
I'he  French  Bar  cannot  furnish  a  member  to 
the  Bench ;  it  even  occupies  a  position  of  weak 
antagonism  both  to  the  Bench  and  the  Execu- 
tive. There  may  be  many  reasons  for  this 
state  of  things.  But  the  great  reason  is  that 
the  Bar  is  not  one  homogeneous  and  consolida- 
ted body,  able  to  concentrate  its  power  in  a 
given  direction,  but  is  split  up  by  a  system  of 
local  centres  of  justice  into  a  number  of  associ- 
tions.  In  England  the  Bar  is  an  united  body, 
and  this  fact  is  the  chief  element  of  its  great 
and  growing  strength. — Law  Journal. 


STATISTICS  OF  THE  DIVORCE  COURT. 

If  the  Frenchman  who  believes  that  one  of 
the  eccentric  peculiarities  of  Englishmen  is  the 
sale  of  their  wives  at  Smithfield  Market  when 
they  prove  intractable  were  to  air  his  curiosity 
in  the  Divorce  Court  at  Westminster,  he  would 
probably  after  a  few  hours  of  attentive  listen- 
ing to  the  proceedings  of  the  Court  be  satis6ed 
that  a  much  better  mode  had  been  discovered 
of  settling  matrimonial  disputes  in  England. 
It  might  also  dawn  upon  him  that  English 
wives  are  not  wholly  passive  in  the  transaction, 
though  how  far  they  are  active  as  petitioners 
to  the  Court  the  Blue-book  renders  no  infor- 
mation. Of  the  whole  of  the  official  returns 
these  are  the  most  meagre — indeed  they  are 
so  defective  as  to  be  wholly  valueless  for  the 
ordinary  objects  of  statistics.  The  total  num- 
ber of  petitions  for  judicial  separation  and  for 
dissolution  of  marrirge  is  given,  but  whether 
the  petitioners  were  the  husbands  or  the  wives 
it  has  not  been  thought  proper  lo  state.  How- 
ever, we  must  bear  these  omissions  and  also 
many  discrepancies  philosophically,  and  accept 
what  we  can  get  The  number  of  proceedings 
for  1867  and  lor  the  previous  year,  as  well  as 
an  average  fbr  the  Seven  prececding  years, 
1859-65  inclusive,  have  been  given.  A  certain 
though  slight  improvemeut  is  perceivable  in 
the  business  of  the  Court  from  year  to  year. 
In  1867,  there  were  821  petitions  filed  against 
806  in  the  previous  year,  which  shows  an  in- 
crease of  6  when  compared  with  the  average 
for  the  seven  years.  We  will,  before  going 
further,  proceed  to  analyse,  as  far  as  possible, 
the  total  for  the  former  year.  It  will  be  need- 
less to  refer  to  the  others,  as  each  particular 
item  of  one  year  is  merely  an  echo  of  the  pre- 


vious year.     The  petitions  for  dissolution  of 
marriage  in  1867,  then,  were  224,  on  which 
119  decrees  were  made ;  for  j  udicial  separatioa 
70,  on  which  II  decrees  were  made;  and  for 
the  restitution  of  conjugal  rights  only  15. 
Entire  dissolution  of  the  Gordian  knot,  as  re- 
vealed by  these  figures,  is  preferable  to  the 
mockery  of  a  judicial  separation.     Innam(>r- 
able  private  reasons  of  course  may  exist  m 
many  instances  to  urge  the  latter  form  of  dis- 
union, but  it  is  well  known  that  some  of  those 
who  pursue  the  former  plan,  immediately  on 
being  cured  thrust  their  fingers  again  into  the 
fire,  and  not  unfrequently  discover  that  they 
have  once  more  been  burnt     There  were  9 
petitions  filed  for  nullity  of  marriage,  1  for  de- 
claratory act,  and  2  in/ormd  pauper U,  ^hich 
make  up  the  total  of  321.     The  remainder  of 
the  business  of  the  Court  shows  a  proportion- 
ate increase ;  for  example,  the  number  of  peti- 
tions for  alimony  was  in  1867,  95  ;  in  the  pro- 
ceeding year  86 ;  and  77  was  the  average  for 
the  seven  years.    In  the  former  year  466  cita- 
tions were  issued,  and  676  summonses.     The 
number  of  causes  actually  tried  was  159  in 
1867,  of  which  number  127  were  tried  before 
the  Judge-Ordinary  on  oral  evidence,  and  the 
remainder  before  him  and  juries ;  1 83  in  1867 ; 
and  281  is  given  as  the  usual  average.    Judg- 
ment was  delivered  by  the  Judge-Ordinary  in 
the  whole  of  the  159  cases  brought  to  trial 
during  last  year,  from  which  only  4  appeals 
were  made  to  the  full  Court,  and  the  absence 
of  any  to  the  House  of  Lords  is  remarkable. 
The  revenue  of  the  Court,  like  its  business, 
experiences  a  small  variation,  but  there  is  a 
decrease  in  that  for  1867  on  every  year.    The 
statements  stand  thus : — In  1867  the  sum  of 
2,5122.  16a.  was  the  amount  of  fees  actually 
received,  against  2,596/.  13».  in  the  previous 
year,  and  2,582Z.  is  given  as  the  average  of  the 
amounts  for  the  seven  preceding  years. — La^t 
Journal, 


RIGHTS  OP  WOMEN  UNDER  THE 
REFORM  ACT. 

The  Hon.  George  Denman,  Q.  C.  has  ad- 
dressed to  a  lady  his  views  upon  this  vexed 
question  He  says : 

I  think  it  a  very  doubtful  point  As  the 
Bill  was  originally  drawn,  I  have  a  strong  opin- 
ion that  it  would  have  given  the  franchise  to 
women  (not  married).  It  contained  a  clau«c 
saying  that  certain  classes  of  ^*  men  '*  should 
be  enfranchised,  and  in  enumerating  those 
classes,  enumerated  one  of  them  as  "every 
man  who  (being  a  male  person)  shall  be  ,**  but 
that  clause  (the  fancy  finnchise  clause)  was 
struck  out  The  matter  now  stands  as  fol- 
lows :  The  Act  gives  the  vote  to  '*  every  roan" 
who,  &C.,  not  being  under  any  legal  incapacity. 
The  word  **man"  was  not  used  in  the  Act  of 
1882  (2  &  3  Will.  4).  but  the  words  "male 
person."  By  13  &  14  Vict  c.  21,  s  4,  it  is 
provided  that  "  words  importing  the  masculine 
gender  shall  be  deemed  to  include  females  (in 
all  future  Acts  of  Parliament^  unless  there  is 
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something  to  the  contrary  in  the  Act  itself." 
It  is  argued,  on  the  ono  hand,  that  the  words 
"  not  being  under  any  legal  capacity  "  are  words 
to  the  contrary  of  ^^man  "  being  held  to  include 
''woman;*'  on  the  other,  that  those  words 
merely  refer  to  •* minority,"  "marriage,"  and 
sach-iike  incapacities.  There  is  this  in  favour 
of  your  Tiew  (and  it  may  have  been  intended 
in  high  quarters),  viz.,  that  when  I  put  the 
qaestion  to  Mr.  Disraeil,  whether  it  was  inten- 
ded, he  gave  me  an  evasive  answer;  and  when 
Mr.  Mill  proposed  the  word  "person"  instead 
of ''man,"  he  (Mr.  Disraeil)  absUined  from 
voting:  but  that  the  House  did  not  mean  it  is 
clear,  from  the  foet  that  we  who  voted  for  it 
were  in  a  considerable  minority.  With  this, 
however,  no  judge  has  any  thing  to  do.  It  is 
a  pare  question  of  law,  and  I  think,  a  very  ar- 
guable one  as  it  stands. — Exehaiigs. 


SIMPLE  CONTBACTS  ft  AFFAIRS 
OF  EVEBY  DAY  LIFE. 

SOTES  OP  NEW  DECISIONS  AND  LEADING 

CASES. 

McTGAL  Ihsubaboi  Compahtis. — A.  inaured 
with  a  motaal  inBurance  compaay,  by  a  policy 
expiriog  on  the  26th  June,  1863.  The  29  Vic- 
cap.  37,  passed  on  the  18th  September,  1865, 
eoicted  that  no  salt  should  be  brought  on  any 
poliej  after  one  year  from  the  loss,  or  one  year 
from  passing  the  act,  if  the  loss  had  happened 
before,  taping  the  rights  of  parties  under  Ugal  diS' 
AbUiiy. 

Tu  a  plea  that  the  loss  happened  before  the 
ut,  and  that  the  action  was  not  commenced 
▼ithin  one  year  from  its  pas&iog,  defejdant 
replied  that  when  the  act  was  passed,  A.  was  in 
prison  (not  saying  for  felony),  and  continued 
there  aatil  bis  death  on  the  2 1st  February,  1867, 
and  that  the  action  was  commenced  within  a  rea- 
sonable time  after  his  death. 

Heldf  that  the  replication  was  no  answer  to  the 
plea.— rci/fiaa/i  el  al.,  Ezeeuton  of  Tallman,  v. 
Tki  Mutual  Fare  Insurance  Company  oj  Clinton, 

7  U.  C.  Q  B.  100. 


o? 


DOWKR  ~  OSBTiriOATI    Of    EZAMINATIOH.  —  A 

certificate  on  a  deed  ezeented  in  1816,  to  which 
the  wife  of  the  grantor  was  not  a  party,  stated 
that  "on  the  80th  May,  1829,  personally  came 
Wore  me,  A.  F.,  Jndge  of  the  Midland  District 
Coort,  Mary,  wife  of  the  within  named  Robert 
KeNally,"  and  being  examined,  &o  ,  consented 
to  be  barred  of  her  dower.  The  grantor  was 
bribed  in  the  deed  as  of  the  town  of  Kingston, 
i&  the  ooQBty  of  Frootenao. 

It  was  objected  that  the  wife  did  not  appear  to 

luve  been  resident  in  the  oonnty  when  the  oerti- 

.  fieate  was  gi? en ;  bnt,  held  otherwise,  for  the 

presomption  was  that  she  resided  with  her  hnt- 

band,  and  that  his  residence  continued  the  same. 


Beld,  that  the  2  Vic.  cap.  G,  sec.  4,  clearly 
removed  any  objeotioo,  on  the  ground  that  she 
was  not  a  partj  to  the  deed. — McNally  y.  Church 
27  U.  C.  Q.  B.  108. 


TiMAMT — Action  or  TaiiiPASs  bt. — In  action 
of  trespass  to  land,  where  the  plaintiff  is  a  tenant 
only,  the  duration  of  his  term  must  be  shown, 
the  measure  of  damages  being  the  diminished 
▼alue  of  his  interest. 

The  trespass  complained  of  was  remoTing  a 
fence,  in  May,  1866.  The  plaintiff's  landlady 
swore  that  she  leased  ihe  place  to  the  plaintiff  in 
November,  1865,  and  added,  "  Plaintiff  was  my 
tenant  when  the  raits  were  taken  away,  paying 
so  much  a  year,  taxes  and  statute  labour.*' 
There  was  no  further  evidence  as  to  the  nature 
of  the  lease  or  duration  of  the  term. 

Held,  that  the  damages  should  not  as  a  matter 
of  law,  hare  been  nominal  only,  but  estimated 
on  the  injury  the  loss  of  the  fence  would  cause 
to  the  plaintiff  during  the  Ato  or  six  months  for 
which  he  then  had  a  right  to  possession. — Fisher 
T.  Or  ace,  27  U.  C  Q.  B.  168. 


Juaoas — New  Trial. — Conversations  bad  with 
jurors  about  the  case  on  trial  by  the  friends  of  the 
prevailing  party,  intended  and  calculated  to  influ- 
ence the  verdict,  constitute  a  sufficient  cause  to  war- 
rant the  court  in  granting  a  new  trial,  even  thougb 
not  shown  to  have  influenced  the  verdict  in  point 
of  fact,  and  though  they  were  had  without  the  pro- 
curement or  knowledge  of  the  prevailing  party  and 
listened  to  by  the  jurors  without  understanding 
that  they  were  guilty  of  misconduct  in  so  doing, 

A  motion  for  a  new  trial,  upon  the  ground  of 
misconduct  by  jarors  during  the  trial,  need  not 
contain  an  averment  that  the  misconduct  was  un- 
known to  the  moving  party  before  the  jury  re- 
tired. It  would  seem  to  be  otherwise  when  the 
objection  to  the  juror  is  some  matter  which  ex  . 
isted  before  the  trial  commenced,  and  which 
might  have  been  a  cause  for  challenge. 

Th^  fact  that  the  moving  party  neglected  to 
inform  the  court,  before  the  jury  retired,  of  mis- 
conduct on  the  part  of  jurors  during  the  trial 
which  came  to  his  knowledge,  would  not,  if 
proved,  necessarily,  as  a  matter  of  law,  defeat  the 
motion  for  a  new  trial,  but  would  be  one  circum- 
stance to  be  considered  with  others  by  the  court 
In  determining  whetlier,  in  their  discretion,  to 
set  aside  the  verdict — McDanieU,  Executor,  dse, 
V.  McDaniels,  Am.  Law.  Beg.  729. 


JiTDOfe— Slaitoxr. — ^Plea  to  a  declaration  for  slan- 
der, that  the  defendant  was  a  county  court  judge, 
and  the  words  complained  of  were  spoken  by  him 
in  his  capacity  as  such  judge,  while  sitting  in  his 
court,  trying  a  cause  in  which  the  present  plaintiff 


168— VoL  IV.]  LOCAL  COURTS'  &  MUNICIPAL  GAZETTE.  [Norcmber,  1861 


was  defendant.  Replication,  that  the  said  words 
were  spoken  falsely  and  malicionslj,  and  without 
any  reasonable,  probable  or  justifiable  cause,  and 
without  any  foundation  whatever,  and  not  bcna 
Jide  in  the  discharge  of  the  defendant's  duty  as 
judge,  and  were  wholly  irreleTant  in  reference 
to  the  matter  before  him.  Ifeld,  that  the  action 
could  not  be  maintained. — Scott  y.  Stannjieldt  I^w 
Rep.  8  Ezch.  220. 


LiMiTATioyB,  Statute  of: — A  cheque  is  not  an 
advance  until  it  has  been  paid,  and  the  Statute  of 
Limitations  only  runs  from  that  time. — Garden 
y.  Bruce,  Law  Rep.  S  C.  P.  800. 

The  analogy  of  the  Statute  of  Limitations  cannot 
be  set  up  by  an  executor,  in  answer  to  a  claim 
founded  on  a  breach  of  trust  by  his  testator. — 
BritUebank  v.  Goodwin,  Law  Rep.  ft  £q.  G46. 


Master  and  Servant. — W.,  the  defendants* 
servant,  was  killed  in  consequence  of  the  negligent 
construction  of  a  platform  by  N.,  also  in  their 
employ.  K.'s  fitness  for  his  plaee  was  not  denied. 
The  jury  were  instructed,  that,  if  the  platform 
was  completed  before  W.  was  engaged,  and  if  the 
defendants  had  delegated  to  N.  their  whole  power 
and  duty,  without  control  on  their  part,  W.  and  K. 
were  not  fellow- workmen,  and  the  defendants  would 
not  be  discharged  on  that  ground.  Held,  erroneous. 
K.'s  duty  was  a  continuing  one.  A  master  is  not 
made  liable  to  a  servant  for  an  injury  caused  by 
the  negligence  of  a  fellowservant,  by  the  simple 
fact  that  the  latter  is  of  a  higher  grade,  as  a 
superintendent. —  WU»on  v.  Merry,  Law  Rep.  1 
H.  L.  Sc.  326. 


Railway. — A  train  of  the  defendants,  while 
stationary  on  their  railway,  was  run  into  by,  and 
by  the  fault  of,  another  train.  Several  companies 
had  running  powers  over  that  part  of  the  defen- 
dants' line,  and  no  evidence  was  g^ven  whether 
the  moving  train  belonged  to  or  was  under  the 
control  of  the  defendants.  Held,  that  prima  fade 
defendants  were  liable. — Aylee  v.  South-Eaatem 
Railway  Co.,  Law  Rep.  8  Ex.  146. 

A  rulway  carriage  on  which  the  plaintiffs 
(husband  and  wife)  were  passengers  to  R.,  on 
*  reaching  R.  overshot  the  platform  on  account  of 
the  length  of  the  train.  The  passengers  were 
not  warned  to  keep  their  seats,  nor  was  any 
offer  made  to  back  the  train  to  the  platform,  nor 
was  it  so  backed.  After  several  persons  had  got 
out  of  the  carriage  the  husband  did  so,  and  the 
wife  then  took  his  hands  and  jumped  from  the 
step,  and  in  so  doing  strained  her  knee.  There 
was  no  request  made  to  the  company's  servants 
to  back  the  train,  or  any  communication  with 
them.  It  was  daylight.  Held  {per  Martin,  Bram- 
well  and  Pigott,  BB. ;  Kelly.  C.  B.,  diuentienle), 


that  there  was  no  evidence  for  the  jury  of  ne^ 
gence  in  the  defendants. — Foy  v.  ZmuImi  B.  k 
a.  C.  R.  Co.  (18  C.  B.  ».8.  226).  diatingmshed.- 
Siner  v.  Great  Weetem  RaUuay  Co,,  lAw  Rep.  8 
Exch.  160. 


UifpUE  Inpluencb. — Persuasion  is  not  unlawM; 
but  pressure,  of  whatever  character,  if  so  exerted 
as  to  over  power  the  volition,  without  convincing 
the  judgment,  of  a  testator,  will  constitute  undce 
influence,  though  no  force  is  either  used  or 
threatened.—Zra«  v.  Hall,  Law  Rep.  1 PAD46I. 


MAGISTBATES,  KaNICIPAL, 
INSOLVENCY,  &  SCHOOL   LAW 


NOTES  OF  NEW  DECISIONS  AND  LE  ADIXQ 

CASES. 

Dbbenturk. — Debentures  issued  by  a  compaov, 
under  a  general  power  of  borrowing,  in  port  d»- 
charge  of  existing  debts,  are  valid. — In  re  Innt  nf 
Court  Hotel  Co.,  Law  Rep.  6  Eq.  82. 

The  N.  I.  Co.  gave  debentures,  in  which,  after 
reciting  a  debt  due  from  said  company  to  C.  thej 
covenanted  to  pay  to  *'  C,  or  to  bis  execntorSy 
administrators,  or  transferees,  or  to  the  holder  for 
the  time  being  of  this  debenture  bond,"  a  cerUio 
sum ;  provided,  that  payment  to  the  bolder  of  the 
bond  should  discharge  the  company  from  any 
claim  in  respect  thereof.  Held,  that  holders  of 
these  bonds  could  prove  in  their  own  names,  lot 
(contrary  to  the  decision  of  the  Master  of  ibe 
Rolls)  subject  to  all  the  equities  between  the  com- 
pany and  C. — In  re  Katal  Investment  Comfimjf 
{Claim  of  the  Financial  Corporation),  Law  Rep. 
3  Ch.  865.  See  Abercunan  Iroworks  v.  HTdL-rn*. 
Law  Rep.  6  Eq.  485,  617. 


Applioatiuh  to  quash  Cokvictiov — Emtiilivq 
RvLR  Nist — Praotior  — On  application  to  quash 
a  connction,  so  soon  as  the  return  to  the  eertw- 
rari  has  been  filed  the  cause  is  in  this  court,  and 
the  motion  paper  and  rule  niu  must  be  entitled 
in  the  cause. 

Where  the  rule  was  not  so  ebtitled  it  was  dia- 
charged,  but,  being  oq  a  teohuioal  objectioo. 
without  oosts ;  and  unler  the  circumstances  of 
the  case  an  amendment  was  not  allowed  — T^f 
Queen  v.  Morteon,  Law  Rep  Q.  B   132. 


Gamixg. — Surrounding  the  inclosnre  of  the 
grand  stand  for  the  Doncaster  races  was  a  strip 
of  land,  itself  inclosed  by  a  paling.  Within  this 
strip  were  placed  temporary  wooden  structure 
with  desks,  at  which  were  clerks.  A  man  outside 
conducted  the  business  of  belting,  and  the  clerks 
recorded  the  bets.  Held,  that  such  a  structure 
was  an  "office"   and  a  "place,"   within  IC  ^ 
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17  Tie.  cap.  119,  b©c.  3,  making  penal  the  keeping 
of  sach,— iSftaw  v.  Morley,  Law  Rep.  8  Exch.  1S7. 


LiECEiTT.— The  priaoner,  haying  paid  a  florin 
to  the  prosecutrix  for  purchases,  asked  her  after- 
wards to  give  him  a  shilling  for  change,  which  he 
put  upon  the  counter.  She  put  a  shilling  down, 
when  the  prisoner  said  to  her,  "You  iiiay  as  well 
give  me  the  two-shilling  piece  and  take  it  all." 
She  then  put  down  the  florin,  and  the  prisoner 
took  it  op.  She  took  up  her  shilling,  and  the 
chftflj^  for  it  put  down  by  the  prisoner,  and  was 
pDttinfj  them  into  the  drawer,  when  she  saw  she 
had  but  one  shilling  of  the  prisoner's  money.  But 
IS  ihe  was  about  to  speak,  the  prisoner's  con- 
federate drew  her  attention,  and  both  left  the 
fhop.  Hdd,  that  the  prisoner  was  guilty  of 
larceny.— 77i*  Queen  v.  McKale,  Law  Rep.  1  C. 
C.  125. 

The  prisoner  found  a  sovereign  on  a  highway; 
believing  it  to  have  been  accidentally  lost>  and 
with  a  knowledge  that  he  was  doing  wrong,  he 
at  once  determined  to  keep  it,  notwithstanding 
the  owner  should  afterwards  become  known  to 
him,  but  not  expecting  that  the  owner  would. 
Bdd,  on  the  authority  of  Reg.  v.  Thurhorn  (1  Den. 
C.  C.  387 ;  18  L.  J.  m.c.  140),  that  the  prisoner  was 
not  guilty  of  larceny.— ?%«  Qwen  v.  Glyde,  Law 
Rep.  1  C.  C.  789. 


ONTABIO  BEFOBTS. 


QUEEN'S  BENCH. 


f  Reported  by  C.  Bobzwbok,  Esq.,  J.C.  Reporter  to  (he  Court.) 

The  Qttxin  v.  Murbat. 

Conrietunir—Ajfpeal  to  Q.  S.—Ad^oumnutU— Certiorari^ 

Notice. 

Undfr  Con.  Stat,  tJ.  C.  oh.  114,  the  costs  of  appeal  from 
«  conviction,  a*  well  as  the  appeal  itself,  nrnst  be  deter- 
mined at  OkB  Sessions  appealed  to.  There  is  no  power 
t4>  adjourn  the  question  of  costs. 

Wbenj  the  application  for  a  certiorari  to  remove  a  convic- 
tion is  made  by  ttie  prosecator,  no  notice  to  the  justices 
is  Qcceasary. 

[Q.  B.,  M.  T.,  81  Vic,  18«7.] 

0»ler,  counsel  for  Leonard,  the  private  prose- 
catur.  obtained  a  rule  calling  on  the  ehairman 
and  justices  of  ibe  peace  for  the  connty  of  Huron 
to  &bow  cause  why  the  order  of  the  Court  of 
Genera!  Quarter  Sessions  made  in  the  matter  of 
the  nppeal  herein,  holden  in  the  month  of  Jane, 
18^(7,  and  so  much  of  the  order  of  the  said 
Court  made  in  the  same  matter  at  the  Sessions 
holden  in  the  month  of  March,  1867,  as  assumes 
to  a*ijonrn  the  hearing  of  the  said  appeal  or  the 
qneBtion  of  costs  until  the  said  June  Sessions, 
s^>oaId  not  be  quashed,  with  costs,  on  the  ground 
that  the  said  court  exceeded  its  jurisdiction  in 
aijonroing  the  matter  of  the  said  appeal  from 
the  M%rch  Sessions  until  the  June  Sessions,  and 
tLat  the  court  had  no  jurisdiction  to  adjourn  the 
b<'4ring  of  the  appeal,  and  adjudicate  therein, 
>nd  ftward  costs  at  a  subsequent  hearing. 


The  rule  was  drawn  up  on  reading  the  writ  of 
certiorari  and  return  thereto  signed  by  the  chair- 
man of  the  Quarter  Sessions  and  the  Clerk  of  the 
Peace,  and  the  two  orders  of  the  Sessions  and 
other  papers  returned  therewith  made  in  the 
matter  of  the  appeal 

MeAfiehael  showed  cause,  and  objected  that  it 
did  not  appear  that  notice  of  the  application  for 
the  certiorari  had  been  served  on  the  justices, 
citing  Reffina  v.  Peterman,  28  U.  C  R  610; 
Rfffina  V  Ellis,  25  U.  C.  R.  824 ;  and  he  con- 
tended that  the  Sessions  had  determined  the 
appeal  at  the  March  Sessions,  the  question  of 
costs  being  a  matter  which  the  court  might  con- 
sider at  the  following  sessions. 

Osier  supported  his  rule,  submitting  that  no- 
tice to  the  justices  was  not  necessary  in  the  case 
of  the  prosecutor  applying  for  a  certiorari. — 
Paley  on  Convictions,  857, 358,  365,  368  :  Rex  v. 
FnreveU,  1  East.  305;  Rex  v.  Inhabitants  of 
Bodenkam,  Cowp.  78 ;  Rex  v.  Berkeley,  1  Ken. 
80 ;  Rex  v.  Boultbee,  4  A.  &  E.  498 ;  Retina  v. 
Spencer,  9  A.  &  E.  485 ;  and  as  to  the  illegHlity 
of  the  rules,  he  relied  on  In  re  Mc Cumber  and 
Doyle,  26  D.  C.  R.  516. 

MoBBisoir,  J. — In  this  case  it  appeared  that 
Murray  was  convicted,  on  the  22ni  February, 
1867,  before  a  justice  of  the  peace,  upon  the 
information  of  Leonard,  the  applicant,  of  com- 
mitting "  a  i>poil  by  taking  away  a  chisel  from 
Leonard,  and  refusing  to  return  it  when  asked 
therefor,"  and  fined  25c.  and  $3  75o.  costs: 
that  he  appealed  from  the  conviction  to  the  (next) 
March  Sessions:  that  at  such  Sessions  the  appeal 
was  beard,  and  it  was  ordered  by  the  court, 
**that  the  conviction  be  quashed,  and  the  ques- 
tion of  costs  shall  remain  over  until  next  Ses- 
sions, with  liberty  to  file  affidavits  to  prove  what 
occurred  before  the  magistrates  as  touching  the 
question  of  costs :  "  that  at  the  following  June 
Sessions  the  appeal  was  again  heard,  and  this 
order  made,  **  that  the  appeal  be  allowed,  and 
the  conviction  of  the  appellant  by  Christopher 
Crabb,  Esq.,  be  quashed,  with  $25  co»'ts,  to  be 
paid  by  the  respondent  to  the  Clerk  of  the 
Peace,  Ac,  within  thirty  days  from  the  date 
hereof,  to  be  by  him  paid  over  to  the  appellant, 
he  being  the  party  entitled  to  the  same.  Dated 
15tn  June,  1867,  and  made  in  open  court:  "  that 
on  the  16th  July  last,  Leonard,  the  private  prose- 
cutor, made  application  and  obtained  the  certio' 
rari  removing  all  the  proceedings  into  this  court. 

As  to  the  objection  of  want  of  notice  to  the 
justice  of  the  application  for  the  certiorari,  it  is 
laid  down  in  Pailey  on  Convictions,  and  clear 
upon  authority,  that  where  the  application  for 
the  writ  is  made  by  the  private  prosecutor,  it 
issues  of  course,  and  without  assigning  any 
grounds,  nor  is  any  notice,  &c.,  necessary. — Rex 
V.  Battams,  1  East.  298,  808.  The  case  of  Reg, 
▼.  Petermanf  referred  to,  was  that  of  a  defendant 
obtaining  a  certorari  with  a  view  of  quashing  a 
conviction. 

Then  as  to  the  merits,  this  case  must  be  go- 
verned by  the  decision  in  McCumber  and  Doyle 
(26  U.  C.  R.  516). 

The  words  of  seo.l,  cap.  114,  Con.  Stat.  IT C, 
by  authority  of  which  the  appeal  was  beard,  are, 
**  and  such  court  shall  at  such  Sessions  hear  and 
determine  the  matter  of  such  appeal,  and  make 
such  order  therein,  friM  or  without  costs  to  either 
party,  as  to  the  court  seems  meet." 
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We  have  already  decided  that  the  Legislature 
intended  that  the  appeal  ehoald  be  disposed  of  at 
Buch  SessioDS,  and  we  think  itisqaite  clear  from 
the  language  of  the  section  that  the  matter  of 
costs  should  be  determined  at  the  same  time. 
Varioas  reasons  might  be  suggested  why  it 
should  be  «o,  if  the  language  itself  was  not  clear. 
The  justices  who  preside  at  Quarter  Sessions, 
w'th  the  exception  of  the  chairman,  are  seldom 
the  same.  In  the  present  case  no  one  of  the  four 
who  were  present  at  the  March  Sessions,  and 
heard  the  appeal,  were  present  at  the  June  Ses- 
sions, when  the  costs  were  disposed  of. 

No  doubt  the  Sessions  has  a  general  power  to 
ailjourn ;  but.  as  said  by  Cockburn,  C.  J.,  in 
Bowman  ▼.  Blyih^  in  the  Exchequer  Chamber, 
on  appeal  (7  E.  k  B.  47  j,  "  we  are  unanimous 
in  ihinkiog  that  the  decision  of  the  Court  of 
Q  leeii's  Uench  in  this  ease  ought  to  be  affirmed. 
'I' heir  judgment  proceeds  on  the  ground  that, 
though  the  Court  of  Quarter  Sessions  have  in 
general  power  of  adjournment,  yet,  when  an  act 
liiving  any  particular  jurisdiction  plainly  intt- 
ni'ites  an  intention  that  such  particular  jurisdic- 
tion is  to  be  exercised  by  one  particular  Sessions, 
that  Sessions  cannot  adjourn  it  to  another."  And 
Martin,  B.,  in  the  same  case,  says,  '*  I  will  only 
add  that,  though  I  do  not  question  that,  in  con- 
struing acts,  language  seemingly  positive  may 
sometimes  be  read  as  directory,  yet  such  a  con- 
struction is  not  to  be  lightly  adopted ;  and  never 
when,  as  in  this  case,  it  would  really  be  to  make 
a  new  law,  instead  of  that  made  by  the  Legisla- 
ture." 

We  are  therefore  of  opinion  that  this  rule 
should  be  made  absolute  ;  but  as,  as  in  the  case 
of  McCumber  and  Doyle,  no  objection  appears  to 
have  been  made  when  the  adjournment  of  the 
appeal  was  ordered,  there  will  be  no  costs. 

Rule  absolute. 


Campbsll  v.  Tri  Cobpobation  or  Yobk  &  Phbl. 

York  and  Peel— Service*  of  Begistrar  of  Peel  under  tS  Vic, 
cap.  SU,  «ec0.  26, 33— Joint  liability  of  CoutUies  after  aepa- 

ration— Pleading— Evidenoe. 

Held,  as  decided  upon  demurrer  to  the  declaration,  26  U.C. 
R.  635,  that  the  Corporations  of  York  and  Peel  were 
jointly  liable  to  the  plaintiff,  as  Registrar  of  Peel,  for 
services  rendered  by  him  under  seoa.  26  and  33  of  the 
Registry  Act,  before  the  separation  of  the  counties. 

HeM  also,  that  a  demand  of  payment  on  the  Treasurer  of 
the  Counties,  and  refusal  by  him,  was  sufficiently  shown 
by  the  evidence  sei  out  below  ;  and  that  the  Inspector's 
certificate  under  sec.  70,  though  given  after  the  separa- 
tion, was  sufficient,  it  not  being  a  condition  precedent  to 
the  right  of  action  on  such  refUsal. 

BeUL  also,  no  objection  that  the  memorials  copied  by  the 

Slaintiff  had  been  received  by  his  predecessor,  not  by 
imself. 

[Q.  B.,  M.  T.,  81  Vic,  1867.J 

Declaration,  that  the  plaintiff,  before  and  since 
the  29  Vic.  cap.  24,  was  and  is  Registrar  of  the 
County  of  Peel,  and  before  its  separation  from 
York  a  separate  registry  office  was  before  and 
after  the  act  established  in  Peel,  and  the  plain- 
tiff after  the  act,  and  before  the  separation,  per- 
formed certain  duties  under  sections  26  and  83 
of  said  Act,  the  fees  for  which  duties,  according 
to  said  act,  amounted,  under  see.  26,  to  $063  61, 
and  under  section  83  to  $2,000,  which  fees  were 
duly  certified  by  the  Inspector  of  Registry  Offices : 
that  such  duties  were  reqnired  by  the  act,  and 
were  to  be  performed  by  the  plaintiff  as  Regis- 
trar under  these  sections ;  and  after  he  had  per- 
formed the  duties,  the  plaintiff  did,  before  action, 
request  the  proper  treasurer  to  pay,  &o.,  but  he 


refused:  that  Peel  was  afterwards,  and  before 
this  action,  separated ;  whereby  an  action  h4ih 
accrued  against  the  defendants. 

Plea,  by  the  defendants  separately,  never  In- 
debted. 

The  case  was  tried  at  Brampton,  before  Adam 
Wilson,  J. 

A  certificate  by  the  Inspector  of  Registrj 
Offices  for  services  under  sec.  83,  was  put  in  for 
$2,000,  and  another,  under  sec.  26,  for  $963  CI. 

SeTeral  letters  were  put  in  CTidenee,  passing 
between  the  plaintiff  and  the  Treasurer  of  York 
and  Peel. 

A  witness  proved  that  he  went  with  an  order 
from  the  plaintiff  for  the  two  earns  to  the  office 
of  the  Tren-surer  of  York  and  Peel,  «nd  ppok**  to 
a  person  he  supposed  was  the  Treatiurtrr,  who 
referred  him  to  the  Warden,  who  referred  him  to 
their  legal  advisers,  by  one  of  whom  he  was  toM 
that  the  County  of  York  did  not  intend  to  pay 
the  account  at  all.  This  was  in  February,  1867. 
The  Treasurer  said  he  thought  that  Peel  shoald 
pay. 

For  the  defence,  M,  C.  Cameron,  Q.  C,  for  the 
County  of  York,  moved  for  a  nonsuit,  on  the 
ground  that  there  was  no  sufficient  proof  of  the 
account,  or  of  the  time  the  services  were  ren- 
dered :  that  the  certificate  does  not  refer  to  York 
more  than  to  Peel,  and  does  not  refer  to  partlea- 
lar  services  rendered:  that  there  was  no  suffi- 
cient request,  under  the  statute,  to  pay :  that 
this  is  a  joint  action,  and  no  demand  is  shown 
on  the  Treasurer  of  Peel:  that  the  County  of 
York  was  not  liable :  that  sections  68  and  70  of 
the  Regi.^try  Act,  29  Vic.  cap.  24,  show  thtt 
Peel  is  the  County  liable :  that  the  fees  are  to  be 
recovered  from  the  County  in  which  the  separate 
Registry  Office  is:  that  Peel  had  been  set  off 
when  the  demand  was  made :  that  the  landi$  lie 
there,  and  it  had  a  separate  Treasurer :  that  the 
plaintiff  had  not  shown  that  he  received  any  me- 
morials from  any  other  County,  of  which  he  was 
to  make  copies,  and  till  then  he  had  no  doty  to 
perform. 

The  plaintiff  was  then  called  a^  a  witness.  He 
said  he  had  been  Registrar  over  three  year*: 
that  the  memorials  he  copied  were  not  received 
by  him,  but  by  his  predecessor :  that  he  bad  re- 
ceived about  £560  from  the  Treasurer  of  the 
United  Counties  for  services  under  sec.  26 :  that 
he  began  copying  in  November.  1865:  that  he 
had  been  paid  all  his  accounts  rendered  of  thnt 
class  except  $963 ;  he  had  got  nothing  on  accuoot 
of  the  abstract  indices,  there  was  no  other  formal 
request  to  pay  than  appeared  by  the  letters  and 
accounts  put  in ;  and  nothing  received  on  the  two 
accounts  sued.  In  August,  1866,  he  rendered 
the  account  to  the  Treasurer  for  $963  61 .  In 
December  he  rendered  the  account  for  $2,000. 
The  person  he  saw  in  the  Treasurer's  office  eaid 
he  bad  no  authority  to  pay  it.  No  demand  was 
made  on  Peel  since  the  separation  excepting  the 
letter  (which  letter  was  not  among  the  exhibits). 

The  defendants,  the  County  of  York,  then  ob- 
jected that  as  the  plaintiff  had  not  received  the 
memorials,  he  was  not  an  officer  to  do  the  work, ike. 

It  was  agreed  that  a  verdict  should  be  tnkea 
for  the  plaintiff,  with  leave  to  the  defendants  to 
move  to  enter  it  for  them,  or  for  a  nonsuit 

M  C*  Cameron,  Q.  C,  obtained  a  rule  on  the 
leave  reserved,  to  which  Jamez  Paterton  showed 
oause. 
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Haoabtt,  J. — The  Inspeetor's  certlficfttes  of 
the  due  performance  of  the  work  bear  date  1 6th 
Jaoaary,  1867.  The  acccaots  had  been  previ- 
onsly  rendered  to  the  Treasurer  of  York  and 
Peel  before  the  let  January,  when  the  final  sepa- 
ration took  place.  There  is,  we  think,  sufficient 
eviiJence  of  a  demand  on  the  York  Treasurer, 
ani  of  a  refusal  by  him.  All  the  work  was  done 
b«rore  the  final  separation,  and  the  plaintiff  had 
been  for  seme  time  applying  to  the  Treasurer  of 
the  United  Counties  for  payment 

The  objections  urged  at  the  trial  came,  as  we 
QDderstaud,  from  the  counsel  for  the  County  of 
York.  The  County  of  Peel  pleaded  never  in- 
debted separately,  and  do  not  appear  to  join  in 
the  Hoe  of  defence  taken  by  York.  The  attorney 
00  record  for  Peel  was  examined  by  the  plaintiff 
R9  his  witness,  to  prove  a  demand  on  the  York 
Treasurer. 

There  was  a  demand  of  payment  and  refusal, 
or  what  would  be  legally  equivalent  to  a  refusal 
on  the  part  of  the  Treasurer  of  the  United  Coun- 
ties prior  to  a  final  separation.  It  is  quite  true 
that  the  Inspector's  certificates  were  not  given  or 
foraished  till  after  the  1st  January,  but  we  do 
act  read  section  70  as  making  the  certificates  a 
condition  precedent  to  the  right  of  action  on  de- 
mand and  refusal  to  pay.  The  act,  after  giving 
the  right  of  action,  then  declares  that  **  the  In- 
spector's certificate  of  the  amount  and  of  the  ser 
vices  rendered  shall  be  pritnd  facie  evidence  of 
the  right  to  recover. 

We  consider  that  under  the  statute  the  accounts 
vere  sufficiently  proved,  and  we  do  not  agree  to 
the  objection  that  the  present  Registrar  was  not 
ectitled  to  do  or  be  paid  for  the  work,  as  he  had 
Dot  received  the  memorials. 

It  was  the  officer  as  Registrar  receiving  memo- 
rinls,  and  not  any  particular  individual  in  his 
per^Dul  capacity,  that  we  think  the  stntute 
joints  to  and  on  whom  it  casts  the  duty. 

Our  judgment  on  the  demurrer  to  the  declara- 
tion (26  U.  C  R.  636)  covers  many  of  the  obj»«c- 
tioos.  We  said  there,  ".4t  the  moment  of  dicHo- 
lution  it  i*  a  dfbt  due  by  all  the  United  Couiitic.4." 
So  we  boM  here,  that  at  the  moment  of  di^i^nlu- 
tion,  on  the  I bt  January.  1867,  the  action  had 
fall/ accrued  to  the  plaintiff ;  and,  in  the  further 
vonls  of  the  judgment,  *'it  coniinueu  n  debt 
aj^inst  all.  ns  if,  after  each  hnd  commenced  its 
iudepend  nt  corporate  existence,  ir  had  been 
•gain  contracted  hy  them  jointly  with  the  other." 

This  view  renders  it  useless  to  discuss  the  ne> 
eessity  of  a  !«epnrate  demand  on  the  Peel  trea- 
surer. 

The  revolt  at  which  we  have  arrived  may  pro- 
dace  an  effect  not  probably  contemplated  on  the 
reparation  of  these  Counties,  and  bearing  with 
apparent  hardship  on  the  County  of  York.  We 
s«e  however  no  other  solution  of  the  legal  diffi- 
culty. 

RuU  diacharffed  * 


GlBB  AND  ThK  CoBPOBATION    Off   TBI   TOWBSHIP 

or  MooBB. 

Tofn  koU— By-tow  to  trect — Provinoa/or  payment. 

A  Bj.Uir  for  tbe  construction  of  a  new  town  hall  in  a 
Tovmhip,  pajiaed  22nd  May,  1867,  wan  moved  againit, 
00  the  gruund  that  it  authorlcod  expenditure  for  a  pur- 
pQM  not  under  the  head  of  ordinary  expenditure,  with- 
oBt  having  money  in  hand  or  making  the  necessary 

*  Leave  to  appeal  was  granted. 


ppovl«ion  by  rate  or  otherwise  to  meet  the  demand.  It 
appeared,  however,  that  the  sum  required  wa«  included 
in  the  annual  by-law  for  tlie  year,  pajsaed  on  the  19th 
August,  1867,  upon  an  estimate  previously  made,  also 
including  it,  which  tlie  applicant  had  voted  to  adopt ; 
that  the  town  hall  had  been  completed,  accepted  and 
paid  for,  and  the  land  on  which  it  stood  conveyed  to 
the  corporation. 

Under  these  circumAtances  the  rale  to  quash  the  by-law 
was  discharged  with  costs. 

IQ.  B.,  M.  T.,  31  Vic,  1867.] 

Harrison,  Q  C,  obtained  a  rule  on  the  corpo- 
ration of  the  Township  of  Moore  to  shew  cause 
why  their  by-law  passed  on  the  22nd  May,  1867, 
entitled  a  **  By-law  for.  the  construction  of  n 
new  town  hall  in  the  village  of  Mooretown,  and 
providing  for  the  expenses  thereof. "  should  not 
be  in  whole  or  in  part  thereof  quashed,  with 
eosts,  because  the  said  by-law  authorizes  the 
expenditure  of  ifloney  for  a  purpose  not  falling 
under  the  head  of  ordinary  expenditure,  without 
having  money  in  hand  to  meet  the  demand,  with- 
out making  any  provision  by  rate  or  otherwise 
to  raise  the  necessary  amount  to  meet  the  de- 
mand, and  without  containing  the  recitals  neces- 
sary to  the  validity  of  a  by-law  passed  to  raise 
money  on  the  credit  of  the  corporation ;  and  on 
grounds  disclosed  in  affidavits  and  papers  filed. 

The  application  waa  founded  upon  the  affidavit 
of  the  Reeve  of  the  Township,  who  swore  that 
the  funds  for  building  the  town  hall  mentioned 
in  the  by-law  were  taken  from  the  money  in  the 
treasury  of  the  township  intended  for  and  sppro- 
priated  to  the  ordinary  expenditure  of  the  town- 
ship :  that  no  special  rate  was  made  to  replace 
the  funds  so  taken,  other  than  a  rate  of  1^  cents 
on  the  dollar  to  meet  the  ordinary  expenditure 
for  the  present  year  ;  and  that  all  the  funds  in 
the  treasury  at  the  time  of  passing  the  by-law 
were  appropriated  to  the  repairing  of  roads  and 
ditches,  &c.,  and  no  portion  of  the  same  were 
intended  to  be  applied  to  the  building  of  the 
new  town  hall,  or  any  other  or  different  purpose 
from  those  mentioned.  He  also  stated  that 
serious  inconvenience  and  loss  was  occasioned 
to  piirties  to  whom  the  corporation  was  indebted 
for  work  nnd  liibour,  by  reason  of  the  funds 
iieing  applied  to  the  building  of  the  town  hall. 

In  answer  to    the    applicant's  affidavit,   the 
corporation  filed  affidavits  of  the  Deputy  Reeve, 
two  other  Councillors,  the  Treasurer,  and  the 
Clerk  of  the  Corporation,  which   affidavits   all 
went  tn  shew  that,  deducting  the  appropriations 
made  by  the  corporation  during  the  year  1867, 
down  to  the  date  of  the  by-law  (22nd  May)  out 
of  the  funds  in  hand  at  that  time,  there  was  in 
the  treasuiy  nearly  $1,200,  besides  $868  27  in 
the  County  Treasurer's  hands  belonging  to  the 
corporation,    ready    to    be    paid    on    demand, 
making  together  over  $2,000,  and  which  sums 
might  be  lawfully  applied  to  meet  the  expendi- 
ture on  the  new  town  hall.     And  attached  to 
the  affidavits  of  the  Deputy  Reeve  and  Clerk 
were  certified  copies  of  a  general  estimate  of, 
and  shewing  in  detail,  the  ordinary  expenditure 
and  liabilities  of  the  corporation  for  the  year 
1867,  made  on  the  28th  June,   1867,  and  the 
ways  and  means  to  meet  the  same,  the  whole 
expenditure  and  liabilities  amounting  to  $8,685, 
including  the  $1,600  for  the  town  ball ;  the  ways 
and  means  being  $4,619,  composed  of  $1,488  in 
cash  on  hand  and  money  to  be  received,  and  the 
rate  of  ]|  cents  referred  to  in  the  applicant's 
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affi  iMvit  estimated  to  raise  $5,771,  making  in 
all  $10,390,  leaving,  after  deduoting  expendi- 
ture and  providing  for  liabilities  for  the  year,  a 
balance  of  $1,755  for  fatare  appropriations. 

It  also  appeared  by  the  affi*l>vvtta  of  the 
Duputy  Reeve  and  the  Clerk,  that  when  the 
rate  of  1}-  cents  was  strnok  the  applicant  knew 
that  in  the  estimate  of  expenditure  was  included 
the  $1,500  for  the  town  hall:  that  he  himself 
drew  the  resolution  to  levy  the  rate  of  1^  cents 
with  that  knowledge,  and  voted  for  the  same, 
and  that  in  accordance  with  that  resolution  a 
by-law  was  passed  on  the  19th  August,  1867. 

It  also  appeared  that  the  fee  of  the  land  on 
which  the  hill  was  built  was  vestted  in  the  cor- 
poration, and  that  the  town  hall  had  been  fully 
completed  and  accepted,  and  bad  been  occupied 
and  used  for  some  time :  that  it  had  also  been 
paid  for,  except  as  to  $200  unpaid,  the  amount 
being  in  silver  in  the  Treasurer's  bands,  and  the 
person  holding  the  order  for  it  preferring  to 
wait  until  bank  notes  came  into  the  Treasurer's 
hands,  and  the  $200  only  remaiued  unpaid  for 
that  reason. 

It  was  also  denied  that  any  inemvenienoe  or 
loss  h'ld  been  occasioned  to  any  oae,  as  stated 
in  the  applicant's  affidavit. 

C.  Hobinaon,  Q  C„  shewed  cause,  citing  Mlehie 
and  The  Corporation  of  Toronto,  11  C.  P.  386; 
Clapp  and  The  Corporation  of  Thurlow,  10  C.  P. 
533  ;  Oibson  and  the  Corporation  of  Huron  and 
Bruce,  20  U.  G.  R.  1 1 1 ;  Iliwke  and  the  Minici- 
pality  of  WeilesUy,  13  U.  C.  E.  636. 

John  Patenon  supported  the  rule,  and  cited 
MsM'istfr  and  The  Cjrporalion  of  Newmarket^ 
11  C.  P.  402. 

MoRBisoN,  J. — Upon  a  perusal  of  the  affida- 
vits and  papers  filed  on  both  sides,  we  are  of 
opinion  that  this  rule  should  be  discharged. 

On  the  whole,  the  affi  lavits  filed  on  the  part 
of  the  corporation  fully  meet  and  displace  the 
case  made  by  the  applicant. 

Then  with  respect  to  the  by-law  itself,  for  all 
that  appears  on  its  face  there  was  money  on 
hand  to  meet  the  demand ;  and  as  to  the  last 
objection,  that  it  does  not  contain  the  necessary 
recitals,  assuming  for  argument  that  it  is  a  by- 
law requiring  recitals,  as  said  by  Sir  John 
Robinson  in  giving  judgment  in  Gibson  and  The 
Corporation  of  Huron  and  Bruce  (20  U.C.R.  121), 
**  From  the  absence  of  any  such  recitals  and  pro- 
visions we  are  not  at  liberty  to  infer  anything 
against  the  validity  of  the  by-law,  unless  we  can 
see  clearly  on  -the  face  of  the  by-law,  or  have 
otherwise  shewn  to  us,  that  the  by-law  was 
passed  for  a  purpose  which  required  them  to  be 
inserted  If  for  all  that  appears  the  by-law  may 
be  legal,  we  are  not  to  conjecture  the  existence 
of  faots  that  would  render  it  illegal  *  *  It 
is  difficult  to  foresee  how  much  public  incon- 
venience may  be  sometimes  occasioned  by 
quashing  by-laws  after  they  have  been  acted 
upon,  and  though  this  can  never  be  admitted  as 
a  reason  for  sustaining  what  has  been  clearly 
shewn  to  be  illegal,  it  is  a  strong  reason  for  de- 
clining to  quash  a  by-law  except  on  some  clear 
grounds. " 

Mule  discharged^  with  costs. 


COMMON  PLEAS. 


(Reported  by  8.  J.  VANKouororKT,  Esq.,  Reporter  to  tU 

C<mri.) 

In  be  Moo  be  v.  Luce. 

lns(3lvency—Debt  not  maturtd— Right  of  creditor  to  anRamec 

proceedings. 

Under  the  Insolvent  A.cta  of  this  Province  a  creditor,  vht»ie 
debt  is  immaturod,  may  commence  pror»^ingB  ag&inst 
his  debtor,  who  is  inBolvent,  in  like  manner  as  he  inis^t 
have  done,  if  his  debt  had  been  overdue  at  th«  tbne. 
But,  in  this  case,  it  appearing  that  the  debtor  did  ovt 
owe  more  than  $100  beyond  the  creditor's  debt,  none  of 
which  was  at  the  time  due,  and  a  portion  not  {taytble  for 
several  years  i»  come,  the  Court  oirect^  that  he  sb«»aU 
be  allowed  ftirther  time  to  shew,  if  he  could,  that  be  wm 
not,  in  fact,  insolvent,  and  so  nt)t  liable  to  have  his 
estate  placed  in  compulsory  liquidation. 

[C.  P..  E.  T..  31  Vic,  186S.1 

A  writ  of  attachment  in  insolvency  was  issued 
on  the  25th  of  March,  1868,  on  the  unual  af5- 
davits.  The  principal  affi  lavit  was  made  by  H. 
P.  Luce,  the  agent  of  the  creditor,  who  stAte^l, 
among  other  facts,  that  John  R.  Moore  "is  in- 
debted to  the  plaintiff  in  the  sum  of  eight  hundred 
and  sixty-six  dollars  and  sixty-five  cents,  cor- 
rency,  for  principal  money  accruing  due  upon 
eight  promissory  notes,  hereunto  annexeti,  male 
by  said  defendant :  to  the  best  of  my  belief  sad 
knowledge,  the  defendant  is  insolvent." 

This  affidavit  was  ma  .e  ou  the  9th  of  March, 
1868. 

The  first  note  was  as  follows : 

"$loO. — Two  years  after  date,  for  value  re- 
ceived, I  promise  to  pay  to  Luce  Brothers  or 
bearer,  one  hundred  dollar?*,  with  int»'re:*t  at  the 
rate  of  eight  per  cent   per  annum  notil  paid. 

'•Jou>  K    MOOBK." 

The  first  note  and  the  seventh  were  payable 
to  Luce  Brothers,  or  bearer,  and  both  were  stated 
to  have  been  endorsed  to  T.  J.  Lui-e 

The  first  six  notes  were  dated  the  1 4  th  of  Sov , 
1866.  The  seventh  and  eighth  notes  were  dated 
the  1 9th  of  November,  1806. 

The  first  six  notes  were  fur  $100  each. 

The  seventh  note  was  for  $128, 

The  eighth  note  was  for  $1S8  65. 

The  first  uote  was  at  eight  per  cent.  geneniHy- 
The  remaining  seven  notes  were  at  eight  per 
cent,  payable  annually. 

The  first  note  was  payable  at  two  year*.  nnJ 
each  of  the  other  notes*  was  payable  respectively. 
at  three,  four,  five,  six,  seven,  eight  au  I  niue 
years. 

The  debtor  petitioned  the  Judge  ou  the  2^ih 
of  March,  1865,  to  sot  aside  the  attacum-ui, 
because  his  estate  had  not  become  sabjeet  t<^ 
compulsory  liquidation,  as  he  was  quite  solvent, 
and  the  notes  mentioned  were  not  due. 

The  petition  was  argued  before  the  leamei 
Judge  in  the  Court  below,  and  he  decided  that 
by  the  Act  of  1864,  sec.  12.  sub  sec.  6,  the  plain- 
tiff was  a  creditor,  and.  being  a  creditor,  he  c  uM 
establish  his  claim  under  sec  3.  nub-sec  7 ;  that 
he  was  not  required  to  shew  his  debt  w^s  over- 
due, or  that  he  had  an  existing  cause  of  action 
at  law ;  that  Phillips  v.  Poland  L  R  1  C  P. 
206,  placed  a  construction  on  the  term  credii'^f 
as  applicable  to  the  English  Bankruptcy  Act  of 
1849,  sec.  112,  which  shewed  that  it  meant,  as 
to  that  Act,  a  person  would  como  In  under  the 
Act  and  have  the  benefit  of  it ;  that  W'^^d  v. 
DeMattos,  L.  R.  1  Exoh.  91,  decided  tlie  ^Jame 
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gs  to  the  tenn  creditor  under  the  24  &  26  Vio. 
ch.  134;  And  thst  the  plaintiff  coald  certainly 
proTe  bis  claim  under  the  statate,  on  proceedings 
tsken  by  another  creditor. 

Tbe  petition  was  tbereapoa  dismiBsed  with 
costs,  M  well  on  the  lnw  as  on  the  merits. 

The  defendant  appealed  to  this  Conrt  to  refise 
ind  reverse  the  decision  of  the  judge,  and  that 
it  Dii^bt  be  declared  bis  estate  was  not,  nnder 
tbe  circa mtstances  het  forth  in  the  affidaTits  on 
vhich  the  attachment  was  granted,  subject  to 
compuliinry  liquidation ;  and  that  all  proceed- 
ing therein  might  be  set  sside,  with  costs  to  be 
y.Aid  by  tlic  plaintiff,  and  that  all  the  defendant's 
property  and  rights  might  be  re-invested  in  him, 
ib  the  same  manner  as  if  the  attachment  had  not 
b>.en  issued. 

In  EnMer  Term  last,  Slreet  appeared  for  the 
appellant : 

The  msin  question  was,  whether  proceedings 
uDtier  the  Ii<8oWeocy  law  could  be  taken  by  a 
person  who  bad  a  cUim  against  another  before 
the  c>Aim  wns  du(» ;  whether  such  person  was  a 
rrtJi:or  under  the  Statute,  and  the  claim  he  had 
VAs  &  debt. 

Tbe  English  Act,  7  George.  I.  ch.  81,  seo.  8, 
eD&hied  creditors,  whose  debts  were  not  due,  to 
TAnk  as  creditors,  but  it  prohibited  them  from 
Wwg  petitioning  creditors :  £z  parte  James,  1 

P.  W|D8.    610. 

Tbe  Judge  in  the  Court  below  relied  on  sec. 
12,  »ub-seo.  5,  and  sec.  8  sub-sec  7,  and  two  late 
Eagiiih  decisions  giving  a  meaning  to  the  word 
crtduor^  in  coming  to  the  ccnolusioo  which  bo  did. 

Ihrrvton,  Q.  C.,  contra: — 

The  fact  that  tbe  section  of  7  Geo.  I.  ch.  81, 
prohibited  creditor^,  whose  debts  were  not  doe, 
fnim  becomiitg  petitioning  creditors,  shows  that 
hai  ior  rlie  et.actmctit  they  could  have  been  such 
TPtiii«ner8 

TbJM  «»«^ctlon,  too,  was  also  expressly  repealed 
hj  (he  5  Geo.  II  cb  30.  and  theiefore  a  creditor, 
vho»e  iJebt  was  not  due,  could  after  that  be  a 
r'liiionine  Cf  editor,  as  was  held  in  Ex  parte 
D'jutUiiU  4  B   &  Al   67, 

Tbe  word  creditor^  under  tbe  Bankruptcy  Acts, 
meHiis  A  per?*ou  bavinir  a  cinini,  who  can  prove 
fur  it  nd  clnim  th«;  bent  fit  of  the  Act :  tbe  cases 
rrftrnd  fo  in  tbe  (?ourt  below  shew  this ;  L.  R. 
IC  P.  204:  L   R   1  Exch  91. 

In  addition  to  tbe  section  of  the  Act  of  1864, 
referre*]  to  in  the  Court  below,  sec.  6,  sub-sec. 
2,  eipressly  names  **  debts  due,  but  not  then 
actually  payable.'* 

A  claim  not  due  may  be  a  debt,  and  though 
cot  doe  may  be  attached  under  the  garnishment 
ecaetments :  Jonet  t.  TAompfon,  E.  B.  ft  E.  63. 
By  the  English  Bankruptcy  Act  of  1849,  see. 
pi.  a  creditor  whoso  debt  is  not  due  may  take 
initiatory  proceedings :  the  same  construction 
fiboald  be  placed  on  our  Acts.  It  was  not  an 
lioreasooable  proceeding,  for  a  debtor  should  not 
be  allowed  to  wsste  his  estate  to  defraud  his 
creditors,  meiely  because  the  day  of  payment 
bad  not  arrived. 

Strett  in  reply  : — 

Crfditor  is  used  in  the  statute  to  describe  one 
vbo  can  prove  a  debt,  in  distinction  to  one  whose 
claim  is  Dot  an  absolute  one,  but  contingent  only. 
A.  Wilson,  J. — The  question  is  one  of  novelty 
vith  Q«,  and  it  is  of  great  consequence  it  should 
he  settled,  both  as  respects  debtors  and  creditors. 


.  If  our  Insolvent  Act  is  expressed,  and  is  to  be 
construed  in  the  same  way  as  the  English  Bank- 
ruptcy Acts,  the  policy  of  both  being  alike,  the 
decision  appealed  from  must  stand. 

Before  the  passing  of  the  English  Statute  7 
Geo.  I  oh.  81,  none  but  creditors  whose  debts 
were  due  at  the  time  of  the  act  of  bankruptcy  com- 
mitted were  entitled  to  prove  for  their  debts,  or 
to  be  petitioning  creditors  for  the  Commission : 
Tulfy  V.  Sparket  (2  Ld.  Ray.  1549). 

The  7  Geo.  I  cb.  81,  enabled  creditors  who  had 
security  in  writing,  to  prove  for  their  debts, 
though  not  due  when  tbe  Bankruptcy  was  com- 
mitted, but  it  precluded  such  creditors  from  being 
petitioning  creditors. 

By  the  5  Geo.  II.  ch.  80,  sec.  22,  this  disability 
was  removed,  and  under  it  the  case  of  £z  parte 
Douthat  (4  B.  ft  A.  67)  was  decided. 

Tbe  Statute  of  Geo.  II.  was  confined  to  credi- 
tors who  had  security  in  writing  for  their  debts. 
If  the  creditor,  therefore,  had  a  debt  for  goods 
sold  and  delivered,  which  was  not  due,  but  no 
agreement  or  note  in  writing  for  the  amount 
payable  at  a  certain  time,  he  could  not  prove  in 
respect  of  such  debt :  Hoekifit  y.  Duperoy,  (9 
East.  498) ;  Price  v.  Nixon  (6  Taunt.  888). 

The  6  Geo.  IV.  ch.  16,  seo.  15,  enabled  every 
creditor,  whose  debt  was  not  due  at  the  time  of 
the  bankruptcy  committed,  to  prove  his  debt  or 
petition  for  a  commission,  whether  he  had  a 
security  in  writing  or  not  for  his  debt,  and  the 
12  ft  18  Vio.  ch.  106,  seo.  91,  is  to  the  same 
effect. 

The  question  then,  Is,  does  our  Insolvency 
Act  permit  a  person,  whose  debt  is  not  yet  due, 
to  make  his  debtor  an  insolvent  in  respeot  of 
that  debt  ? 

This  power  can  only  be  exercised,  if  expressly 
or  by  plain  implication  it  baa  been  conferred  on 
the  creditor,  for  without  it  he  can  have  no  such 
power. 

It  is  quite  dear  that  debts  not  due  may  be 
proved  against  tbe  estate  by  tbe  direct  language 
of  the  statute,  and  this  goes  far  to  establish  tbe 
right  to  commence  proceedings  for  tbptn  ;  for, 
as  said  by  A^hott.  C  J.,  in  4  B.  <&  0.  71.  in  re- 
lation to  the  7  Geo.  I.  ch.  81,  and  the  5  Geo.  II. 
ch.  30.  and  some  years  before  the  6  Geo.  IV. 
was  passed,  **  No  distinction  can  now  be  ttken 
between  a  proveable  debt  and  that  of  the  peti- 
tioning creditor." 

Tbe  different  parts  of  the  Act  of  1864,  which 
apply  to  the  question,  are  the  following :  Sec.  2, 
requires  the  person  making  a  voluntary  assign- 
ment to  exhibit  a  statement  to  tbo  creditors 
shewing,  among  other  things,  the  amount  due  to 
each,  "distinguishing  between  those  s mounts 
which  are  actually  overdue  and  those  which  have 
not  become  due  at  tlie  date  of  such  meeting  " 

The  form  B  in  the  schedule  shews  the  dis- 
tinction made,  not  as  to  direct  liabilities,  which 
is  strange,  but  as  to  indirect  liabilities,  maturing 
before  and  after  the  day  fixed  for  the  first  meet- 
ing of  creditors. 

The  form  of  oath  of  the  insolvent  immediately 
following  this  schedule  states,  **  Thiit  all  tbe 
above-mentioned  liabilities  are  bone>tly  due  by 
me.  and  that  none  of  them  were  created  or  have 
been  increased  with  tbe  intention  of  giving  to 
tbe  creditor  thereof  any  advantn^e  fUber  in 
voting  at  meelinge  of  creditora  or  in  rankihg  on 
my  estate,** 
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Sec.  2,  sob-Beo.  8,  also  refers  to  direct  liabili- 
ties then  actually  overdue:  on  sacb  latter  secari- 
ties  the  creditor  may  vote,  but  not  on  indirect 
liabilities  iihich  are  not  due. 

By  seo.  8,  sab- sees.  6,  e,  t,  a  creditor,  whose 
debt  is  not  due,  mny  be  injured,  and  under  them 
he  may  state,  in  respect  of  his  immatured  debt, 
a  cause  of  insoWency  which  affects  him  equally 
with  a  creditor  haring  a  claim  which  is  paht  due. 

The  affidavit  the  creditor  has  to  make,  by  the 
form  given  nnder  sub-sec.  7,  when  he  applies 
for  a  warrant  against  his  debtor,  is  that  **  the 
defendant  is  indebted  to  the  plaintiff"  in  a  par- 
ticular sum,  stating  the  value  of  the  debt,  and, 
to  the  best  of  the  creditor's  belief,  that  the 
defendant  is  insolvent  witbin  the  meaning  of  che 
Act,  and  has  rendered  himself  liable  to  have  his 
estate  placed  in  compulsory  liquidation.  The 
7th  Bub-seo.  does  not  use  the  phraseology  that 
the  defendant  i>  indebted  to  the  plaintiff,  which 
the  form  does,  but  that  the  plaintiff  m  a  creditor 
of  the  insolvent ;  no  doubt  very  different  lan- 
guage ;  but  the  statement  that  the  insolvent  it 
indebted  may  be  read  by  the  light  of  the  statute, 
which  in  effect  makes  an  undue  debt  to  be  doe, 
and  so  the  party  indebted  for  the  purposes  of  the 
Act. 

By  sec.  6,  sub-sec.  2,  **  all  debts  due  andpay- 
able  by  the  insolvent  at  the  time  of  the  execution 
of  a  deed  of  assignment,  or  at  the  time  of  the 
issue  of  a  writ  of  attachment  under  this  act,  and 
all  debts,  due^  but  not  then  actually  payable,  sub- 
ject to  such  rebate  of  interest  as  may  he  reason- 
able, shall  have  the  right  to  rank  npon  the 
estate  of  the  insolvent." 

By  sec.  9,  Bnb-sec.  8,  the  consent  in  writing 
of  the  proportion  of  creditors  specified  to  the 
discharge  of  ft  debtor  **  absolutely  frees  and 
discharges  him  from  all  liabilities  whatsoever 
[except  those  hereinafter  ezceptedl  exittiny 
againit  him  and  proveable  againet  hit  estate, 
whether  such  debit  be  exigible  or  not  at  the  time 
of  his  insolvency,  and  whether  direct  or  in- 
direct ;*'  and,  lastly,  the  word  creditor  by  seo. 
12,  sub-sec.  5,  shall  be  held  to  mean  **  every 
person  to  whom  the  insolvent  is  liable,"  whether 
primarily  or  secondarily,  and  whether  as  prin- 
cipal or  surety. 

The  respondent  was  certainly  a  creditor  of  the 
appellant  at  the  time  when  these  proceedings 
were  taken :  he  had  a  direct  and  primary 
liability  against  him :  his  claim  was  due  under 
sec.  2  and  the  oath  to  Form  B,  and  under  sec.  6, 
Eub-sec.  2;  although,  according  to  sec.  2,  not 
actually  overdue,  or  according  to  sec.  6,  sub- 
sec.  2,  not  then  actually  payable,  or  according  to 
sec.  9,  sub-sec.  8,  whether  exigible  or  not;  and 
such  a  debt  he  would  be  barred  by  the  dis- 
charge nnder  the  last  mentioned  section  from 
ever  enforcing  against  the  appellant,  because  by 
that  section,  and  also  by  sec  5,  sub-sec.  2,  it 
was  proveable  against  and  entitled  to  rank  upon 
the  estate  of  the  insolvent. 

The  consideration  of  these  enactments  of  the 
statute  leads  us  to  the  conclusion  that  our  In- 
solvent Act  must  in  this  respect  be  construed  as 
the  Bankrupt  Acts  are  in  England,  and  that  a 
creditor  having  an  immatured  debt  may  com- 
mence proceedings  against  his  debtor,  who  is 
insolvent,  iti  like  manner  us  he  might  have  done 
if  his  debt  had  been  overdue  at  the  time,  although 


there  is  no  direct  enabling  clAu«e  to  this  effect  in 
the  statute,  as  there  is  in  the  English  Acts. 

The  right  exists,  by  virtue  of  his  position  as  a 
creditor,  and  to  prevent  the  exercise  of  this  right 
would  require  a  disqualifying  clause  such  as  was 
originally  contained  in  the  Act  of  7  Geo.  I  eh.  31 

The  averment  in  the  affidavit  of  the  creditor 
before  allnded  to,  that  the  insolvent  it  imdehttd 
to  him,  must  be  construed  according  to  the 
general  tenor,  effect  and  purpose  of  the  Statute ; 
and  by  the  Act  the  insolvent  u  indebted  to  him. 
The  expression  cannot,  then,  be  said  to  be  ioeoa- 
sistent  with  the  purview  and  intent  of  the  Act. 

Under  the  words  **  all  debts  owing  or  aocni- 
ing,"  that  which  is  debitum  in  pretend,  though 
tolvendum  in  futuro.  is  attachable:  Jona  v. 
Thompton  (E.  B  <&  £.  63);  Dretter  v.  Johns 
(6  0.  B.  N.  S.  429). 

The  cases  referred  to  by  the  learned  judge  in 
the  court  below,  of  L  R  1  C  P.  204.  and  L  R.  1 
Exch.  200,  show  that  the  word  creditor  as  use^l 
in  the  Bankrupt  Acts  is  not  applied  to  all  per- 
sons who  are  creditors ;  that  it  does  not  apply 
to  a  person  who  recovered  judgm»*nt  for  a  debt 
contracted  after  the  debtor  became  a  bankrupt, 
but  to  a  creditor  **  who  can  come  in  under  tbe 
bankruptcy  and  have  the  heoeit  of  it,  wbethtr 
his  claim  be  strictly  a  debt  or  nut." 

The  judgment  of  the  learned  Judge  of  the 
County  Court  has  been  very  carefully  prepareil, 
and  is  fully  and  satisfactorily  sustained  by  bis 
reasoning. 

As  to  the  merits, — the  application  to  have  the 
proceedings  set  aside,  because  the  reapondent 
was  not  in  fact  insolvent,  or  amenable  to  the 
Act ;  we  think  that  evidence  of  the  facts  con- 
tained in  the  petition  might  have  been  and  m^j 
still  be  admitted  ;  and  no  doubt,  where  the  effect 
of  euoh  proceedings  is  to  accelerate  the  paymeoi 
of  a  debt  but  lately  contracted,  by  several  yetrs, 
they  should  l>e  looked  upon  with  that  natural 
degree  of  suspicion  which  so  great  an  advantage 
to  the  creditor  unavoilably  creates.  We  are  of 
opinion  the  appeal  mu^t  be  disallowed,  excepting 
that  the  debtor  should  be  allowed  a  further  time 
to  sustain  the  allegations  of  his  petition,  if  he 
can  ;  upon  which  the  learned  Judge,  after  hear- 
ing the  testimony  on  both  sides,  legally  advanced 
and  admissable,  will  of  course  pronounce  his 
own  opinion.  We  should  not  probably  require 
this  to  be  done  in  an  ordinary  ease ;  but  in  so 
unusual  and  peculiar  a  one  as  this  is,  aod  the 
debtor  not  owing  more  than  about  $100  beyond 
this  creditor's  debt,  and  having  apparently  quite 
a  large  property  in  possession,  the  very  fullest 
opportunity  should  t>e  offered  tp  the  debtor  to 
Bcrutiniie  the  proceedings  of  a  creditor,  whose 
interest  is  so  obviously  opposed  to  the  delay  of 
waiting  for  his  debt  until  it  is  due,  and  is  so 
plainly  benefited  by  anticipating,  if  he  can,  the 
long  day  of  payment  he  agreed  to  give. 

Rule  disallowing  the  appeal,  excepting  that 
the  debtor  be  allowed  a  further  day,  tu  be  uame- 
ed  by  the  Judge  of  the  County  Court,  to  support 
his  petition  by  evidence,  if  he  can,  and  that  the 
parties  be  then  reheard  therein  on  the  merits ; 
and  on  the  whole,  without  costs,  if  the  residuary 
proceedings  be  finally  set  aside  by  the  learned 
Judge  below ;  but  if*  they  are  directed  to  stand 
on  such  rehearing,  the  whole  costs  sboald  be 
costs  against  the  e»tate. 

Ru^'e  according  jr. 
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COBBESPONDEKCE. 


Statute  of  Limitations  saved  hy  Division 
Court  process — Continuances  in  Courts  not 
of  Record, 
To  THE  Editors  of  the  Local  Courts*  Gazethi. 

Sirs,— I  read  in  your  September  number 
tn  enquiry  on  this  subject  from  a  Toronto 
correspondent;  and  as  I  have  bad  occasion 
to  examine  into  the  same  questions  in  my  own 
practice,  I  copy  what  I  believe  to  be  good  law, 
from  Moseley  on  Inferior  Courts,  p.  190: 

**  The  action  must  be  commenced  within  the 
six  years  from  the  day  of  the  accruing  of  the 
plaintiff ^s  rights  to  sue.  And  the  mode  of 
li^uing  and  continuing  a  writ  in  the  Superior 
Courts,  in  order  to  save  the  Statute  of  Limi- 
tations, is  not  probably  applicable  to  Inferior 
Courts ;  for  it  was  given  by  the  Uniformity 
Process  Act,  which  is  only  applicable  to  the 
Superior  Courts,  as  appears  from  its  com- 
mencement ;  and  the  regulations  in  this  res- 
pect have  reference  only  to  writs  issued  by 
the  authority  of  that  Act" 

I  think  it  out  of  the  question  for  any  one  to 
insist  that  **  continuances  *'  should  be  entered, 
to  save  the  Statute  of  Limitations,  in  Courts 
not  of  Record,,  like  the  Division  Courts. 

Under  the  old  practice  of  the  King's  Bench 
in  England  (I  quote  from  Tidd^s  Practice, 
8th  ed.),  ^' Where  a  writ  is  sued  out  to 
avoid  the  Statute  of  Limitations,  it  should 
regularly  be  entered  on  a  roll  and  docketed, 
viib  the  sheriff's  return  thereto,  and  continu- 
ances to  the  time  of  declaring,"  kc  Now, 
substituting  the  word  "  bailiff"  for  "  sheriff" 
here,  how,  I  would  ask,  would  it  be  possible 
to  enter  a  continuance  in  a  court  wherein 
there  is  no  docket,  and  the  proceedings  are 
not  enroUei  ? 

Again,  looking  at  the  practice  in  this  res- 
pect in  the  County  Courts  in  England,  which 
an  Courts  of  Record  (see  9  &  10  Vic.  cap.  95, 
s«c  ^,  Imp.  Stat),  I  find,  under  rule  12,  the 
practice  to  be,  *^  Where  the  summons  has  not 
^n  served,  the  judge  may,  in  his  discretion, 
in  ord^  to  save  the  Statute  of  Limitations, 
^u^  another  summons  or  succession  of  sum- 
Qionses  to  be  issued,  bearing  the  same  date 
and  number  as  the  first  summons." 

The  Division  Courts'  Act  makes  no  reference 
to  this  subject,  but  gave  certain  judges  the 
power  to  make  rules,  and  declared  certain  rules 
to  be  in  force.    The  only  rule  which  they  did 


make  affecting  this  question  was  the  18th, 
(still  in  force) ;  it  reads  thus:  "The  ordinary 
summons  on  demand,  Ac,  shall  be  issued 
according  to  the  form  to  these  rules  appended, 
&c.,  and  the  issuing  thereof  shall  he  the  com- 
mencement  of  the  suit;  and  every  summons 
shall  be  numbered  to  correspond  with  the 
demand  or  claim  on  which  it  issues,  and 
dated  as  of  the  day  on  which  the  same  was 
entered  for  suit,  except  in  the  case  of  alias  or 
pluries  summons,  which  shall  be  dated  on  the 
day  on  which  it  actually  issues."  On  referring 
to  the  form  (No.  6),  it  will  be  found  there  is 
no  direction  given  as  to  when  or  how  often 
'^  alias  or  pluries  summonses  "  are  necessarily 
to  issue;  so  that  it  may  be  inferred  in  all  rea- 
son, in  the  absence  of  a  direct  rule,  such  as  I 
have  shown  exists  in  the  County  Courts  in 
England,  the  action  is  commenced  when  the 
first  summons  issues ;  all  subsequent  process 
is  intended  to  give  the  defendant  notice  of  it, 
and  nothing  more  is  necessary ;  and  so  soon 
as  an  opportunity  occurs  for  effecting  a  ser- 
vice (no  matter,  I  think,  at  what  space  of  time 
afterwards)  the  plaintiff  should  sue  out  an 
alias ;  and  not  effecting  a  service  of  tha%  then 
a  pluries  summons,  &&,  until  service  of  pro- 
cess is  completed. 

To  suppose  or  insist  upon  any  other  system 
than  this,  would,  to  my  mind,  be  oppressive 
to  the  plaintiff,  and  no  manner  of  good  to  the 
defendant,  but  the  reverse ;  for  it  would  make 
a  jurisdiction,  intended  to  be  as  inexpensive 
as  possible,  in  a  case  like  that  mentioned  by 
your  correspondent,  very  cumbersome  and 
costly,  without  serving  any  purpose  whatever. 

If  it  were  intended  to  be  otherwise  than  I 
suggest,  surely  the  learned  judges  who  framed 
our  Division  Court  Rules,  and  the  Superior 
Court  judges,  who  approved  of  them,  would, 
with  the  English  Rules  before  their  eyes,  have 
followed  them  in  this  respect. 

I  have  the  honor  to  be.  Gentlemen, 

Respectfully, 

Union,  Nov.  10.  Uniov. 


Municipal  Law, 

Preston,  Nov.  17,  1868. 
To  THE  Editors  op  the  Local  CovRTa*  Gazette. 

Gentlemen, — Will  you  kindly  inform  me 
whether  section  259  and  sub-section  23  of 
section  866  of  the  Municipal  Act  (29  k  30 
Vic.  cap.  61),  are  applicable  to  all  informa- 
tions, complaints  or  prosecutions  that  may  be 
brought  under  the  Municipal  Act,  or  whether 
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section  259  only  has  reference  to  the  two  next 
preceding  sections  (257  and  258)  and  the  other 
only  to  pounds  and  pound-keepers. 

By  comparing  section  259  with  section  256 
of  the  old  Municipal  Act  (22  Vic.  cap.  54),  it 
appears  that  the  former  is  almost  a  transcript 
of  the  latter,  with  this  material  difference,  that 
in  the  latter  the  words  *^  the  two  last  preced- 
ing sections  "  are  left  out 

And  by  comparing  sections  256,  259  and 
855  (23)  of  the  present  Act,  I  find  what  to  my 
judgment  as  a  layman  appears  an  anomaly. 

Sec  256. — All  prosecutions  for  penalties 
incurred  by  persons  vending  liquors  without 
license,  shall  be  recoverable  with  costs  before 
any  two  or  more  justices  of  the  peace  having 
jurisdiction  in  the  municipality  in  which  the 
offence  is  committed. 

Sec.  259. — All  informations,  complaints  or 
other  necessary  proceedings  may  be  brought 
and  heard  before  any  one  or  more  justices  of 
the  peace  of  the  county  where  the  offence  or 
offences  were  committed  or  done. 

Sec.  865  (28). — Every  fine  w\i  penalty  im- 
posed by  ihii  Act  may  be  recovered  and 
enforced,  with  costs,  by  summary  conviction, 
under  the  Summary  Conviction  Act,  before 
any  justice  of  the  peace  for  the  county^ or  of 
the  municipality  in  which  the  offence  was 
committed. 

Thus,  while  by  section  256  at  least  two 
justices  of  the  peace  are  required  to  convict  a 
person  for  selling  liquor  without  license,  sec- 
tions 259  and  855  (23)  appear  to  give  authority 
to  a  single  justice  of  the  peace  to  convict  any 
offender  against  any  of  the  provisions  of  the 
Municipal  Act,  hence  including  the  offence  of 
selling  liquor  without  license. 

There  also  appears  a  difference  in  the  kind 
or  sort  of  justices  of  the  peace,  that  are  per- 
mitted to  convict  under  that  Act. 

Sec.  256  authorizes  justices  of  the  peace 
having  jurisdiction  in  the  municipality  where 
the  offence  was  committed. 

Sec.  259. — Justices  of  the  peace  of  the 
county  where  the  offence  was  committed,  and 

Sec.  855  (23)  Justices  of  the  peace  for  the 
county  or  of  the  municipality  in  which  the 
offence  was  committed.  ' 

Should  your  in  formation  be,  that  section 
259  dues  not  affect  section  250,  then  I  should 
wish  to  know  the  time  within  which  proceed- 
ings must  bo  begun  from  the  date  of  the 


offence,  in  prosecuting  an  offender  for  selling 
liquors  without  license. 

1  remain,  Gentlemen,  respectfully  yours, 

Otto  Kloii. 

REVIEWS. 

Georgia  Reports,  vol  35.  December  Term, 
1866 ;  and  a  Table  of  Cases,  reported  in  the 
first  31  volumes  of  the  Georgia  Reports: 
By  L.  E.  Bleckley,  Esq.,  late  Reporter  of  the 
Supreme  Court  of  Georgia.  Atlantic  ,Ga., 
1868. 

We  have  to  acknowledge  the  above  through 
the  courtesy  of  Mr.  Bleckley. 

The  cases  seem  to  be  carefully  reported,  and 
many  of  them  decide  points  of  interest,  more 
especially  to  the  American  people — such,  for 
example,  as  the  case  of  Clarice  v.  The  StaU  oj 
Georgia^  which  is  an  authority^  founded  on  an 
act  of  the  Legislature,  that  persons  of  color 
are  competent  witnesses  in  all  cases,  just  as 
white  persons  are ;  a  proposition  which  to  us 
seems  sufficiently  reasonable,  and  beyond  dis- 
cussion, though  the  lesson  has  been  a  difficult 
and  a  bitter  one  for  Southerners  to  learn. 

The  reporter  gives,  in  an  appendix,  some 
decisions  of  Judge  Erskine,  of  the  same  State. 
The  first  of  those  must  havo  been  felt  as  a 
relief  to  the  exasperated  feelings  of  honora- 
ble men  in  the  South,  whatever  the  ultimate 
result  of  it  may  have  been.  In  Ex  parts 
William  Zaio,  he  held  that  an  attorney  or  | 
counsellor,  duly  admitted  to  practice  in  a  court 
of  the  United  States,  and  practising  there 
prior  to  the  late  civil  war,  and  who  has  received 
and  accepted  a  full  pardon  from  the  President, 
&c.,  may  resume  his  practice  in  the  said  court, 
without  taking  the  oath  prescribed  by  the  act 
of  Congress,  which  act  required  an  oath,  in 
certain  cases,  that  the  person  had  not  borne 
arms  against  the  United  States,  or  submitted 
to  the  authority  of  the  Confederate  Gotctd- 
ment,  &c. ;  such  act  being,  in  its  application 
to  such  person,  in  the  opinion  of  the  judge, 
unconstitutional  and  void. 


To  cnnstitate  the  crime  of  bigamy,  there  must 
be  a  valid  marriage  subsisting  at  the  time  of  xhe 
seoond  marriage.  A  marriage  b«tweeu  slaves 
was,  in  legal  con  tern  platioo,  absolutely  void; 
hut  if  the  parties,  afier  their  manuiui!>siun,  coo- 
tinued  to  cohabit  together  an  hu>>iMDd  and  wife, 
ir  was  a  legal  assent  and  ratificatiou  of  the  mar* 
riage;  and  if,  while  buch  oiarriagc  exis>td,  oDeof 
the  parties  marries  another,  it  it»  bigamy. 
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PRESENTATION  TO  JUDGE  GOWAN. 

It  is  with  feelings  of  no  ordinary  pleasure 
that  we  record  a  very  interesting  ceremony 
that  took  place  in  Barrie,  the  County  Town 
of  Simcoe,  immediately  after  the  opening  of 
the  Courts  on  Tuesday,  the  10th  instant  We 
ali'ide  to  the  presentation  to  His  Honor  Judge 
Go^ran  of  an  address,  by  the  united  Bar  and 
practitioners  of  the  County,  as  a  mark  of  their 
respect  and  esteem  for  his  many  eminent  and 
kindly  qualities.  The  address  was  beautifully 
engrossed  on  Tellum,  and  was  accompanied 
by  a  life-sized  portrait  in  oil  of  the  learned 
Judge.  The  words  of  the  address  speak  for 
themselTes : — 

"  TV  Hit  Honour  James  Robsrt  Gowan,  Judpe  of 
the  County  Court  of  the  County  of  Sitnroe. 
"  Yoca  Honour — ^The  members  of  the  Legal 
rrofession  io  the  County  of  Simcoe  beg  leave  to 
coDgratulate  you  on  the  completion  of  yonr 
^juarter  of  a  century  on  the  Bench,  and  render 
thanks  to  the  Almighty  disposer  of  events  that 
roa  are  still  spared  in  the  full  strength  and  vigor 
of  body  sod  mind  to  oontinae,  we  earnestly  hope 
fur  maoy  years,  to  fill  the  office  yon  have  so  long 
» I"rned. 

"  We  feel  that  to  your  wise  counsels  and  exam- 

pli'  are  mainly  due  the  existence  of  a  Bar  in  this 

C'unty,  which  will  compare  favourably  with  any 

In  tJie  Domioion,  and  that  this  result  has  been 

obtained  without,  in  the  smallest  degree,  fostering 

it  at  the  expense  of  the  public  interests. 

"As the  head  of  the  Legal  Profession  in  the 

j    CoGQty,  we  have  been  gratified  at  hearing  your 

I    came  mentioned  far  and  wide  as  occupying  the 

:     foremoet  rank  among  County  Judges,  feeling  that 

i     topani  each  a  position  was  alike  honorable  to 

i     mrself  and  creditable  to  the  County  and  its 

Bar. 

"We believe  that  to  your  firm  and  dignified 
Mministratiott  of  the  Laws  is  mainly  to  be  attri 
bnttd  the  comparative  freedom  from  crime,  which 
^«  rejoice  to  know,  distinguishes  the  County  of 
^uncoe,  and  the  respect  for  law  and  order  which 
prerades  all  classes  of  our  community. 

"The  profession  have  long  felt  that  some  pub- 
i^c  recognition  of  your  extended  and  valuable 
^rnees  on  the  Bench,  and  yonr  kindly  spirit  to- 
^snls  themaelv^y  was  due  to  you ;  and  we  now 


beg  yonr  acceptance,  at  our  hands,  of  this  life- 
sized  painting  of  yourself,  in  your  official  chair 
and  robes,  as  a  mark  of  the  respect  and  esteem 
in  which  you  are  held  by  us ;  and  while  making 
it,  as  we  do,  your  own  private  property,  we  ask 
the  favor  that  it  may  for  a  time  be  permitted  to 
hcng  in  the  Court  Room,  so  that  all  may  have  an 
opportunity  of  seeing  it,  and  learning  that  the 
profession  have  paid  tribute  to  yonr  worth. 

**  Bated  at  Chambers,  8th  December,  A.  D. 
1868." 

With  the  sentiments  expressed  in  the  above 
we  most  heartily  concur,  and  congratulate  the 
practitioners  of  the  County  of  Simcoe  that 
they  have  such  an  excellent  Judge  at  their 
head,  and  that  they  know  how  to  appreciate 
his  worth. 

We  are  the  more  pleased,  as  this  gives  us  a 
legitimate  opportunity  of  expressing  our  own 
sense  of  the  very  many  ohligations  we  are  un- 
der to  Judge  Gowan  for  the  valuable  advice 
and  assistance  he  has  never  faUed  to  give  us, 
when  appealed  to  for  the  purpose,  in  the  con- 
duct of  this  Journal,  advice  especially  valua- 
ble in  that  department  with  which  he  is  so 
peculiarly  conversant,  and  of  which  (we  hope 
he  will  excuse  our  mentioning  it,)  we  have 
largely  availed  ourselves.  There  are  others, 
too,  who  will  not  easily  forget  the  sound  coun- 
sel and  kind  aid  which,  in  numerous  ways, 
has  encouraged  them  to  persevere  to  the  attain- 
ment of  a  certain  measure  of  success  in  their 
professional  career. 

The  high  stand  Judge  Gowan  has  always 
taken  with  reference  to  the  dignity  of  the 
Bench,  and  his  strict  and  regular  administra* 
tion  of  the  law,  has  been  renurked  beyond 
the  precincts  of  his  own  Courts,  and  would 
serve  as  an  example  for  others  to  imitate. 

The  local  bar,  those  who  are  best  capable  of 
forming  an  opinion  of  the  learned  Judge,  have 
in  this  instance  expressed  not  only  their  own 
feelings,  but  that  of  the  whole  County,  and  of 
his  friends  at  large,  for  none  that  have  been 
brought  into  contact  with  him  but  will  echo  the 
words  of  the  address.  Those  who  know  him 
best,  the  most  appreciate  him.  The  officers 
of  his  local  Courts,  who  are  remarkable  for 
their  efficiency  (and  none  others  would  be 
allowed  to  hold  office  under  him),  though 
they  know,  and  if  occasion  requires,  are  made 
to  feel  the  strictness  of  his  rule^  love  and  res- 
pect hinL  At  the  same  time  they  may  well, 
and  doubtless  do,  feel  a  pride  in  the  way  the 
I  business  of  his  Division  Courts  is  conducted^ 
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ti>'  tion  is  required  on  both  sides,  and  this  is 
not  sufficiently  provided  for  by  the  proviso 
that  fraud  will  vitiate  sales  in  any  case.  For 
example,  suppose  a  case  where  a  tenant  of  a 
whole  lot  procures  the  cleared  land  to  be 
assessed  to  himself  on  the  resident  roll,  and 
the  remainder  of  the  lot  (wild  land)  assessed 
on  the  non-resident  roll  to  the  owner  in  fee, 
who  imagines  that  his  tenant  is  paying  the 
taxes,  or  suppose  the  case  where  lands  held 
under  mortgages  have  been  sold  without  the 
knowledge  of  the  mortgagees,  who,  if  the 
sale  were  valid,  would  thereby  lose  their  secur- 
ity and  probably  their  money. 

A  cotemporary,  usually  very  conversant 
with  municipal  matters,  makes  some 'pertinent 
observations  on  this  subject,  which  we  sub- 
join :— 

"  The  enactment  which  renders  all  sales  valid 
after  a  certain  period  does  not  affect  all  that  is 
required,  and  is,  moreover,  likely  to  do  great  in- 
justice in  some  coies.  It  often  happens  that  as- 
sessors, through  carelessness,  place  the  same  land 
on  the  resident  and  non-resident  rolls  at  the  same 
time,  in  which  case  a  lot  for  which  the  owner  had 
paid  the  taxes  might  be  sold,  without  his  know. 
ing  anything  about  it,  and  this  sale  would  in  time 
become  indefeasible. 

"  This  would  be  manifestly  unjust,  as  a  person 
who  had  his  receipt  for  the  taxes  on  his  fyles 
would  not  think  of  making  enquiry,  or  watching 
the  advertised  sales,  and  covld  not  be  charged 
with  neglect  for  not  doing  so. 

"  It  is  a  different  mutter  with  those  who  have 
in  fact  not  paid.  Every  man  who  owns  land 
knows  that  he  has  to  pay  taxes  if  he  wishes  to 
keep  it,  and  if  he  neglects  that  duty  for  a  certain 
period,  and  the  property  is  sold,  the  sale  should 
be  valid,  notwithstanding  any  merely  formal 
error  or  defect  in  carrying  out  the  law.  When- 
ever it  could  be  shown  that  the  owner  of  land 
had  not  paid  his  taxes  for  five  years,  the  sale 
ought  to  be  declared  good  as  against  all  other 
objections. 

*'  If  the  legislature  is  not  prepared  to  go  this 
length,  it  should  at  least  protect  parties  mi^Viny 
improvements — a  thing  which  can  be  easily  done. 

"  The  original  owner  of  a  lot  sold  for  taxes, 
claiming  to  recover  it  back,  should  at  least  be 
obliged  to  pay  a  valuation  for  any  improvements 
which  have  been  made  upon  it  by  the  occupant; 
and  if  unable  or  unwilling  to  do  so,  he  should  be 
compelled,  as  the  alternative,  to  accept  what  the 
property  was  worth  at  the  time  of  sale,  with 
interest. 

"  The  law,  as  it  stands  at  present,  offerf:  a  pre- 
mium to  dishonesty,  and  gives  its  protection  to 
those  who  least  deserve  if 


EXTRADITION. 

We  publish  in  another  place  the  report  of 
the  decision,  Ths  Queen  t.  Frank  Reno  and 
Charles  Andenon,  This  case,  important  in 
itself^  has  been  impressed  with  additional  inte- 
rest and  significance  owing  to  the  frightful  end 
that  has  befallen  these  men,  in  common  with 
the  two  brothers  of  Frank  Reno.  We  read  in 
the  public  papers  these  four  men  were  mur- 
dered, for  such  is  the  only  word  that  describes 
the  act,  in  the  gaol  in  which  they  were  con- 
fined, in  the  State  of  Indiana,  by  a  numb<T  of 
men  calling  themselves  members  of  a  *^  Vigi- 
lance Committee." 

There  is  no  reason  to  suppose,  that  we  are 
aware  of,  that  the  authorities  were  in  collusioa 
with  the  men  who  committed  this  lawless  act, 
except  so  far  as  they  took  no  sufficient  mea- 
sures to  protect  their  prisoners,  though  well 
aware  of  the  existence  of  this  ^^  Vigilance 
Committee.''  The  very  thing  that  calls  into 
exist  .ice  bands  of  men  who  think  it  neces- 
sary to  take  the  administration  of  criminal 
law  into  their  own  hands,  is  the  incompetence 
or  unwillingness  of  the  authorities  to  canr 
out  the  laws  they  are  appointed  to  maintain 
and  administer. 

It  is  no  business  of  ours  whether  a  neigh- 
bouring power  permits,  or,  which  is  much  the 
saine  thing,  allows  its  citizens  to  hang  suspected 
criminals  before  trial  or  after,  except  so  far  as 
it  concerns  our  relations  with  that  nation. 
The  present  case,  unfortunately,  concerns  us 
in  various  ways,  and  not  the  least  in  this, 
that  it  will  in  a  great  measure  cause  a  re-action 
in  the  feeling  in  favour  of  greater  free  trade  in 
criminals,  so  to  speak,  between  ourselves  and 
the  United  States,  which  has  been  growing  of 
late  years.  And  it  does  concern  us  that  per- 
sons extradited  should  receive  a  fair  trial  for 
the  ofience  alleged  upon  this  side  of  the  line, 
otherwise  there  is  no  knowing  to  what  im- 
proper and  scandalous  ends  this  treaty,  so 
necessary  for  the  well-being  of  both  countries, 
might  be  prostituted,  and  how  far  the  citizens 
of  our  country  might  be  sacrificed  to  the  oc- 
casional and  unfortunately  frequent  lawless- 
ness of  our  neighbours. 

The  act  of  the  would-be  conservers  of  the 
peace  for  the  State  of  Indiana  will  of  course 
be  repudmted  by  the  American  government, 
and  there  we  presume  the  matter  will  end. 
But  the  bloody  stain  upon  the  faith  of  that 
government  will  be  no  reason  why  we  should 
not  for  the  future  do  as  we  hitherto  hive 
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done— obey  the  law  of  extradition  as  we 
find  it  If  a  similar  case  were  to  arise  to- 
morrovir,  with  similar  results  to  follow,  our 
judges  would  be  bound  to  and  would  without 
hesitation,  though  it  might  be  with  great  re- 
luctance, act  without  reference  to  the  conse- 
quences; and  the  Governor  General  might 
possibly  feel  bound,  in  the  exercise  of  his 
duty  in  carrying  out  the  treaty,  order  the 
prisoners  to  be  handed  over  to  the  United 
SUics  authorities,  to  be  dealt  with  according 
to  the  law  of  the  land,  or  Judge  Lynch,  as 
circumstances,  or  the  populatity  or  unpopu- 
larity of  the  crime  or  criminal  might  dictate. 
With  reference  to  this  part  of  the  subject,  we 
beg  to  call  attention,  to  the  words  of  the  Chief 
Justice  in  the  close  of  his  judgment  These 
frightful  excesses  are  also  to  be  deplored,  as 
they  tend  to  beget  a  feeling  of  mistrust  in  the 
good  Mth  of  our  neighbours,  most  destructive 
of  good  feeling,  and  likely  to  lead  to  the  un- 
fortunate result  of  limiting,  instead  of  extend- 
ing, the  law  affecting  the  interchange  of  crimi- 
nal^ as  at  present  existing. 


SELECTIONS. 


THE  NEGLIGENCE  OF  FELLOW- 
WORKMEN. 

The  House  of  Lords  has  recently  somewhat 
extended  the  doctrine  concerning  the  non-lia- 
bility of  a  master  for  an  injury  inflicted  upon 
one  of  his  servants  by  the  negligence  of  another, 
they  both  being  engaged  in  a  common  employ- 
ment The  ordinary  principle,  as  our  readers 
well  know,  is  that  the  master  is  not  liable  be- 
cause there  is  no  implied  promise  on  his  part 
not  to  expose  his  servant  to  extraordinary  risk. 
The  common  employment  is  taken  to  embrace 
all  cases  where  the  risk  of  injury  from  the  neg- 
ligence of  the  one  is  so  much  a  natural  and 
necessary  consequence  of  the  employment 
which  the  other  accepts,  that  it  must  be  in- 
cluded in  the  risks  which  are  considered  in  his 
wages:  {Morgan  v.  Vale  of  Neath  Railvoay 
Ctmpany,  33  L.  J.  260,  Q.  B. )  The  necessary 
conditions  accompanying  this  exemption  from 
liability  are  that  the  master  should  employ 
servants  of  competent  skill  {Tarrant  v.  Wehb, 
18  C.  B.  787^;  and  if  they  are  competent,  in- 
adequacy in  their  numbers  does  not  affect  the 
question :  {Shipp  v.  Eastern  Counties  Railway 
Company,  9  Ex.  223.)  And  further,  the  mas- 
ter must  not  be  aware  of  habitual  neglect  or 
TbUtion  of  duty  by  any  of  his  servants :  {Senior 
^.  Ward,  2SL.  J.  139,  Q.  B.) 

The  recent  case  to  which  we  referred  as  hav- 
ing been  decided  by  the  House  of  Lords  is  that 
of  Wilson  V.  ir<5rry,  19  L.  T.  Rep.  N.  S.  30 ; 
and  there  the  Lord  Chancellor  grasped  the 
principle  instead  of  the  application — the  prin- 


ciple, that  is,  that  a  master  stands  in  the  posi- 
tion which  any  ordinary  person  stands  towards 
another  with  whom  he  does  not  contract  in 
person  to  do  an  act.  But  we  will  take  the 
cases  in  their  order,  and  in  Reid  v.  The  Bar- 
toushill  Coal  Company,  3  Macq.  296,  420,  all 
the  previous  cases  were  reviewed,  and  Lord 
Cran worth  laid  down  some  very  clear  defi- 
nitions, which  we  will  here  cite.  The  liability 
of  a  master  to  the  general  public  was  thus  de- 
fined:— "Where  an  injury  is  occasioned  to 
anyone  by  the  negligence  of  another,  if  the 
person  injured  seeks  to  charge  with  its  con- 
sequences any  person  other  than  him  who 
actually  caused  the  damage,  it  lies  on  the  per- 
son injured  to  show  that  the  circumstances 
were  such  as  to  make, some  other  person  re- 
sponsible. In  general  it  is  sufficient  for  this 
purpose  to  show  that  the  person  whose  neglect 
caused  the  injury,  was,  at  the  time  when  it 
was  occasioned,  acting  not  on  his  own  account, 
but  in  the  course  of  his  employment  as  a  ser- 
vant in  the  business  of  a  master,  and  that  the 
damage  resulted  from  the  servant  so  employed 
not  having  conducted  his  master's  business 
with  due  care.  In  such  a  case  the  maxim  res- 
pondent superior  prevails,  and  the  master  is 
responsible.  Thus,  if  a  servant  driving  his 
master's  carriage  along  the  highway  carelessly 
runs  over  a  by -stand  er ;  or  if  a  game- keeper 
employed  to  kill  game  carelessly  fires  at  a  hare 
80  as  to  shoot  a  person  passing  on  the  road  ; 
or  if  a  workman  employed  by  a  builder  in  build- 
ing a  house,  negligently  throws  a  stone  or  brick 
from  a  scaffold  and  so  hurts  a  passer  by :  in 
all  these  cases  (and  instances  might  be  multi- 
plied indefinitely)  the  person  injured  has  a 
right  to  treat  the  wrongful  or  careless  act  as 
the  act  of  the  master.  Qiu  facit  per  alium 
facit  per  se.  If  the  master  himself  had  driven 
his  carriage  improperly,  or  fired  carelessly,  or 
negligently  thrown  the  stone  or  brick,  he 
would  have  been  directly  responsible,  »nd  the 
law  does  not  permit  him  to  escape  liability, 
because  the  act  complained  of  was  not  done 
with  his  own  hand.  lie  is  considered  as  bound 
to  guarantee  third  persons  against  all  hurt 
arising  from  the  carelessness  of  himself  or 
those  acting  under  his  orders  in  the  course  of 
his  business.  Third  persons  cannot,  or  at  all 
events  may  not  know  whether  the  particular 
injury  complained  of  was  the  act  of  the  master 
of  the  act  of  his  servant.  A  person  sustaining 
injury  in  any  of  the  modes  I  have  suggested 
has  a  right  to  say,  "  I  was  no  party  to  your 
carriage  being  driven  along  the  road  ;  to  your 
shooting  near  the, public  highway ;  or  to  your 
being  engaged  in  building  a  house.  If  you 
choose  to  do,  or  cause  to  be  done,  any  of  these 
acts,  it  is  to  you,  and  not  to  your  servants, 
I  must  look  for  redress,  if  mischief  happens  to 
me  as  their  consequence."  A  large  portion  of 
the  ordinary  acts  of  life  are  attended  with  some 
risk  to  third  persons,  and  no  one  has  a  right 
to  involve  others  in  risks  without  their  consent 
This  consideration  is  alone  sufficient  to  justify 
the  wisdom  of  the  rule  which  makes  a  person 
by  whom,  or  by  whose  orders,  these  risks  are 
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incurred,  responsible  to  third  persona  for  any 
ill  consequences  resulting  from  want  of  due 
skill  or  caution.  And  as  to  the  liability  of  the 
master  to  his  workman,  his  Lordship  said: 
"When  the  workman  contracts  to  do  work  of 
any  particular  sort,  he  knows,  or  ought  to 
know,  to  what  risks  he  is  exposing  himself;  he 
knows  that  if  such  be  the  nature  of  the  risk, 
that  want  of  care  on  the  part  of  a  fellow  work- 
man may  be  injurious  or  fatal  to  him,  and  that 
against  such  want  of  care  his  employer  cannot 
by  possibility  protect  him.  If  such  a  want  of 
care  should  occur,  and  evil  is  the  result,  he 
cannot  say  that  he  does  not  know  whether  the 
master  or  the  servant  was  to  blame.  He  knows 
that  the  blame  was  wholly  that  of  the  servant 
lie  cannot  say  the  master  need  not  have  en- 
gaged in  the  work  at  ail,  for  he  was  party  to 
itjj  being  undertaken.  Principle,  therefore, 
seems  to  me  opposed  to  the  doctrine  that  the 
responsibility  of  a  master  for  the  ill  consequen- 
ces of  his  servant's  carelessness  is  applicable 
to  the  demand  made  by  a  fellow  workman  in 
respect  of  evil  resulting  from  the  carelessness 
of  a  fellew  workman  when  engaged  in  a  com- 
mon work." 

Lord  Cairns,  as  we  have  said,  raised  the 
question  higher,  lie  stated  that  he  did  not 
think  the  liability  or  non-liability  of  the  master 
to  his  workmen  can  depend  upon  the  question 
whether  the  author  of  the  accident  is  not,  or 
is  in  any  technical  sense,  the  fellow-workman 
or  collaboraieur  of  the  sufferer.  Although  the 
cases  are  usually  cases  arising  out  of  the  neg- 
ligence of  fellow  servants.  Lord  Cairns  consid- 
ers that  such  cases  are  examples  of  the  rule, 
and  do  not  constitute  the  rule  itself.  "The 
master,"  he  continues,  "  is  not  and  cannot  be, 
liable  to  his  servant,  unless  there  be  negligence 
on  the  part  of  the  master  in  that  which  he  (the 
masterjhas  contracted  or  undertaken  with  his 
servant  to  do.  The  master  has  not  contracted 
or  undertaken  to  execute  in  person  the  work 
connected  with  his  business.  The  result  of 
an  obligation  on  the  master,  personally  to  ex- 
ecute the  work  connected  with  his  business, 
in  place  of  being  beneficial,  might  be  disastrous 
to  ins  servants;  for  the  master  might  be  incom- 
petent personally  to  perform  the  work.  At 
all  events,  a  seivant  may  choose  for  himself, 
between  serving  a  master  who  does,  and  a 
master  who  does  not,  attend  in  person  to  his 
business.  But  what  the  master  is,  in  my 
opinion,  bound  to  his  servant  to  do,  in  the 
evtnt  of  his  not  personally  superintending  and 
directing  the  work,  is  to  select  proper  and 
competent  persons  to  do  so,  and  to  furnish 
them  with  adequate  materials  and  resources 
for  the  work.  When  Me  has  done  this,  he  has, 
in  my  opinion,  done  all  that  he  is  bound  to  do 
And  if  the  persons  so  selected  are  guilty  of 
negligence,  this  is  not  the  negligence  of  the 
master,  and  if  an  accident  occurs  to  a  workman 
to  day,  in  consequence  of  the  negligence  of 
another  workman,  skilful  and  competent,  who 
was  formerly,  but  is  no  longer,  in  the  employ- 
ment of  the  master,  the  master  is,  in  my  opin- 
ion, not  liable,  although  the  two  workmen 


cannot  technically  be  described  as  fellow-work- 
men." 

This  last  passage  is  important,  because  very 
many  cases  have  been  decided  upon  the  techni- 
cality itself,  as  in  Hutchinson  v.  The  Yorl, 
Ketccastle  and  Berwick  Railway  Company^  5 
Ex.  843;  and  Wiggctt  v.  Fox,  25  L.  J.  183, 
Ex.  The  extension  of  the  application  of  the 
rule,  as  well  as  the  elevation  of  the  principle, 
is  clear.  A  servant  is  to  be  taken  as  running 
all  the  risks  attending  the  employment  of/i?f- 
me'^  servants  of  his  master,  and  we  think  the 
position  taken  by  Lord  Cairns  goes  a  long  way 
towards  taking  the  sting  out  of  the  difficulty 
of  the  question  of  "  common  employment,"^ 
referred  by  Lord  Chelmsford  in  the  bartons- 
hill  case,  who  said,  "There  may  be  some 
nicety  and  difficulty  in  deciding  whether  a 
common  employment  exists,  but  in  general,  by 
keeping  in  view  what  the  servant  must  have 
known  or  expected  to  have  been  involved  in 
the  service  which  he  undertakes,  a  satisfactory 
conclusion  may  be  arrived  at" 

Another  point  was  dealt  with  by  Lord  Cran- 
worth  in  the  present  case,  which,  however,  is 
of  less  importance  when  viewed  by  the  lierbt 
of  Lord  Cairns'  judgment  **  Workmen,"  he 
said,  "  do  not  cease  to  be  fellow-workmen  be- 
cause they  are  not  all  equal  in  point  of  statioD 
or  authority.  A  gang  of  labourers,  employed 
in  making  an  excavation,  and  their  captain, 
whose  directions  the  labourers  are  bound  to 
follow,  are  all  fellow-labourers  under  a  common 
master."  Then  in  Lord  Chelmsford's  judg- 
ment, a  further  suggestion  shews  itself  The 
accident  here  had  arisen  from  the  ill-ventilation 
of  a  pit,  the  arrangements  for  ventilating 
having  been  finished  before  the  injured  person 
entered  the  service.  He  was  held  to  be  in  a 
common  employment  with  the  person  who  had 
carried  out  these  arrangements.  How  far 
back  is  the  relationship  to  extend.  We  appre- 
hend every  case  must  depend  upon  its  own 
circumstances.  Clearly,  if  work  be  completed 
before  a  particular  plaintiff  is  employed  as  a 
servant,  it  will  depend  very  much  on  the  length 
of  time  which  elapses  between  the  completion 
of  the  work  and  the  employment  of  the  plain- 
tiff whether  the  rule  is  to  apply  or  not  New 
elements  would  be  imported  into  these  cases 
if  much  time  elapsed  between  the  completion 
of  the  work  and  the  accident  For  the  acci- 
dent, as  an  instance,  might  be  the  result  of  a 
former  servant's  negligence  and  yet  might  have 
been  discovered  and  remembered  by  a  vigilant 
master.  This  is  a  point  which  m^y  be  rai^^ed 
at  a  not  distant  day. 

To  sum  up  the  matter,  it  is  only  to  be  ob- 
served that  Wihon  v.  Merry  does  this :  It 
invites  the  courts  to  deal  with  these  ca^es  of 
negligence  among  workman  upon  principle* 
rather  than  by  the  light  of  technicalities,  and 
it  shows  that  the  limit  of  time  has  yet  to  be 
fixed  beyond  which  the  negligence  of  one  work- 
man, who  has  left  the  common  employment, 
cannot  affect  the  liability  of  the  master  to  a 
servant  hired  subsequently. 
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SIMPLE  CONTRACTS  ft  AFFAIRS 
OP  EVERY  DAY  LIFE. 

XOTES  OF  NEW  DECISIONS  AIO)  LEADING 

CASES. 

VoLusTABT  Gifts  supported  by  Deeds. — The 
doctrine  of  the  Court  of  Eqaity,  that  in  all  cases 
of  Tolnntarj  gifts,  by  ward  to  guardian,  client 
to  attorney,  &e.,  the  onut  of  proving  the  gift  to 
be  one  of  "a  rational  consideration,  and  pnre 
Tolitioo,  nainfiaenced,"  lies  upon  the  guardian, 
attorney,  &c.,  applies  to  all  cases  where  the  in- 
tended donee  is  shown  to  hare  acquired  an  as- 
cendancy oTOr  the  mind  of  the  intending  donor. 

Hence,  where  a  spiritual  mediam,  whoae  pre- 
sence was  attended  with  manifestations  from  the 
alleged  spirit  of  a  deceased  person,  was  shown 
to  have  acquired,  aa  a  consequence  of  such  nrani- 
fntations,  an  ascendancy  over  the  mind  of  the 
widow  of  the  supposed  manifesting  spirit;  the 
onut  of  proTing  that  certain  large  gifts  made  to 
kiin  hy  the  widow,  and  fortified  by  irrevocable 
deeds,  were  made  to  him  by  her  after  a  rational 
con.>=ideration,  and  of  her  own  pure  volition,  un- 
inflaenced,  was  oast  upon  the  medium. 

Under  the  circumstances  of  the  case  the  canrt 
held  that  the  medium  had  not  proved  what  it  so 
held  bim  bound  to  prove  as  aforesaid,  and  the 
gifts  were  set  aside. — Lyon  v.  Home,  16  W. 
a.,  824. 


SsAXBH  —  FoREiaHEB  —Tuhtsdictioh.  —  The 
prisoner  was  an  American  citizen,  and  was 
conTieted  at  the  Central  Criminal  Court  of 
manslaughter  on  board  of  a  vessel  belouging  to 
the  port  of  Yarmouth  in  Nova  Scotia,  but  regis- 
tered in  London,  and  sailing  under  the  British 
£3g.  The  vessel  at  the  time  was  in  the  river 
Garonne,  within  the  boundaries  of  France,  on 
ber  iray  up  to  Bordeaux,  and  was  about  forty- 
five  miles  from  the  sea,  and  about  half  way  up 
to  tJhat  city.  The  tide  flowed  and  ebbed  there. 
U  w<i8  objected  at  the\rial  that  the  Court  had 
DO  jarisdiction  to  try  the  prisoner. 

Uddf  ihatrthe  conviction  was  right,  inasmuch 
^  the  Admiralty  of  England  would  have  had 
jurisdiction  to  try  the  prisoner,  and  by  statute 
the  trial  might  equally  be  had  at  the  Central 
Criminal  Court. — Conviction  affirmed  — Regina  v. 
i«ier«0n,  L.  J.  Notes  of  Cases,  248. 


Kape— Consent. —  The  prosecutrix  and  her 
ba^band  had  retired  to  rest  about  12  o'clock  at 
Digbt.  They  were  in  bed  together  in  a  room  on 
^he  first  floor  of  the  house  where  thoy  lodged, 
vid  the  prosecutrix  had  her  baby  in  her  arms  in 
b«<l  with  her.  At  about  2  a.m.  the  husband  was 
asleep,  and  the  prosecutrix  was  between  waking 
and  sleeping,  when  the  latter  was  completely 


awakened  by  a  man  having  connection  with  her, 
and  pushing  the  baby  aside  out  of  her  arms. 
She  thought  the  embraces  were  those  of  her 
husband  ;  but  her  dress  being  over  her  face  when 
she  awoke,  it  was  not  until  too  late  that  she 
found  it  was  not  her  husband. 

Ileldj  that  there  was  consent  to  the  connection, 
but  that  the  consent  had  been  obtained  by  fraud, 
and  therefore  that  conviction  must  be  quashed. 
Conviction  quashed. —  Regina  v.  Barroto,  L  J. 
Notes  of  Cases,  248. 


Sale  of  Obscene  Books. — Copies  of  a  pam- 
phlet of  an  obscene  nature  were  seized  under 
Lord  Campbell's  Act  (20  &  21  Vict.  o.  83).  The 
publisher  did  not  keep  or  sell  the  pamphlet  for 
the  sake  of  gain,  nor  to  prejudice  good  morals, 
but  for  a  purpose  which  he  considered  to  be  good. 

ffeld,  that  the  object  of  the  publisher  did  not 
alter  the  character  of  his  act,  the  natural  con- 
sequence of  which  he  must  be  taken  to  have  in- 
tended, and  the  natural  consequence  being  one 
which  would  make  the  publication  of  the  pam- 
phlet a  misdemeanor,  and  in  the  opinion  of  tho 
justices  who  ordered  the  seizure  proper  to  bo 
prosecuted  as  such,  the  seizure  was  right. — R, 
V.  Jlicklin,  16  W.  R.,  801. 


MAGISTBATES,  MUNICIPAL, 
IKSOLVBNCY,  &  SCHOOL    LAW. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

EBCEIVINa  PaOPBRTl^KNOWIKa  IT  TO  BE  STOLBST 

— False  Pretenobs. — The  prisoner  was  convic- 
ted of  receiving  £100,  the  property  of  the 
London  and  Westerminster  Bank,  knowing  it  to 
be  stolen.  It  appeared  that  the  sum  of  £100 
was  part  of  a  larger  sum  of  £900  which  was 
standing  on  a  deposit  account  of  the  bank  in  the 
name  of  Henry  Allen.  On  April  27  last,  the 
wife  of  Ileory  Allen  presented  a  forged  order, 
purporting  to  be  made  by  Allen,  for  the  with- 
drawal of  the  money,  to  the  cashier  of  the  bank, 
who  believing  the  order  to  be  genuine,  paid  ont 
to  her  the  amount  of  the  deposit  and  interest  in 
notes  of  Jt\00  each.  In  July  la?t,  Mrs.  Allen 
eloped  with  the  prisoner,  but  they  were  overtaken 
together  on  board  a  steamboat  at  Queenstown 
bound  for  New  York.  One  of  the  notes  was 
proved  to  have  been  paid  away  by  the  prisoner 
in  May,  1858.  On  behalf  of  the  prisoner,  it 
was  argued  that  there  was  not  any  larceny  of  the 
note  by  the  wife  from  the  bank,  but  rather  an 
obtaining  of  the  note  by  false  pretences  or  a 
forged  order,  which  would  not  support  a  convic- 
tion for  receiving  the  note,  knowing  the  note  to 
have  been  stolen. 
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Held^  that  the  cashier  of  the  bank  had  an- 
thoritjr  to  pans  the  property  aod  possession  of 
the  note  to  Mrs.  Allen ;  that  he  had  done  so, 
thoagh  under  a  mistake;  that  therefore  there 
was  no  larceny  by  Mrs.  Allen ;  and  that  the  con- 
Tiotion  must  be  qaashed. — Convieiion  quashid. — 
Rtgina  t.  Prince^  L.  J.  Notes  of  Cases,  248. 


Labcbnt. —  The  prisoner  was  convicted  of 
stealing  eleTcn  tame  patridges.  The  birds  had 
been  reared  from  eggs  placed  under  a  common 
hen.  They  were  about  three  weeks  old  and 
could  fly  a  little.  The  coop  under  which  the  hen 
had  been  originally  confined  had  been  remoTed, 
bat  the  young  birds  remained  about  the  place  as 
her  brood,  and  slept  under  her  wings  at  night, 
and  were  practically  in  the  power  and  dominion 
of  the  prosecutor.  The  question  was,  whether 
such  birds  could  be  the  subject  of  larceny. 

Ileldf  that  they  might  be,  and  therefore  the 
eonyiction  was  affirmed. — Conviction  affirmed. — 
Regina  t.  ShickU^  L.  J.  Notes  of  Cases,  248. 

ONTARIO  BEFOBT8. 

COMMON  PLEAS. 


f  Reported  by  8.  J.  Van  Kouchket,  Esq.,  Reporter  to  (he 

Court.) 


Hatman  t.  Hewabd. 

*    Vaveni  and  childt— Liability  of  parent  for  ehiUTa  indibt- 

ednen. 

Plaintiff,  upon  their  order,  ftimishcd  to  several  of  defend- 
ant's sons,  who  were  at  the  time  living  with  their  father, 
certain  articles  of  wearing  api)arel,  charging  the  same  to 
defcudiint,  and  delivering  them  at  his  house.  Previously 
to  this  defendant  had  caused  to  be  once,  in  one  of  the 
daily  paiiers  published  in  tlie  place  and  taken  in  by  lite 
person  by  whom  ])laintiff  was  cmi»loyed,  a  notice  to  tlie 
effect  that  he  wou.d  not  be  rc8[K>n8ible  for  any  debt  con- 
tracted in  his  name  from  that  date  without  his  written 
orxler,  but  after  the  goods  in  question  had  been  furnished 
to  his  sons  he  wrote  to  the  jilaintifl',  stating  that  he  would 
not  in  any  way  be  resimnsible  for  any  debt  incurred  by 
any  of  his  sons  from,  and  after  thai  date  unless  under  hia 
written  order ; 

Heldf  that  in  the  absence  of  evidence  repelling  the  pro- 
sumption  of  defendant's  authority  to  his  scms  U)  contract 
the  ^iiibility  in  his  name,  the  fact  of  the  delivery  of 
the  articles  at  defendant's  house  for  his  sons  and 
tlie  language  of  his  letter  to  itlaintilf  were  quite  suf- 
ficient to  justify  the  Jury  in  flnaiug  tlic  defendant  liable, 
and  that  it  was  not  necessary  to  go  furtlicr  and  prove 
the  infancy  of  the  sons.  * 

[Common  Pleas,  Easter  Term,  186S.J 

This  was  an  appeal  from  the  County  Court  of 
the  County  of  York. 

The  declaration  was  on  the  common  counts  for 
goods  bargained  and  sold,  goodij  sold  and  deliy- 
ered,  work  and  materials,  <&c. 

The  defendant  pleaded  never  indebted,  upon 
which  issue  was  joined. 

It  appeared  from  the  evidenco  that  the  defend- 
ant's three  sons,  who  were  at  the  time  residing 
with  him.  went  to  the  shop  of  the  plaintiff  on 
several  different  occasions  and  ordered  articles 
of  clothing  there  on  the  defendant's  account,  snd 


that  the  articles  in  question  were  sent  to  the  de- 
fendant's house  for  his  sons.  Before  this,  it  was 
proTed,  the  defendant  had  notified  the  public 
through  the  columns  of  a  daily  paper  pnlAished 
in  the  place  where  he  resided  that  be  would  not 
be  responsible  for  any  debt  contracted  in  his 
name  from  and  after  that  date  without  his  writ- 
ten order,  and  that  two  copies  of  the  paper  con- 
taining this  notice  had  been  taken  to  the  estab- 
lishment in  which  plaintiff  at  the  time  of  tbi* 
action  carried  on  business,  and  one  of  them  hand- 
ed to  the  then  proprietor,  who  was  also  a  sub- 
scriber to  the  psper,  and  another  to  pome  one 
else  there.  There  was  no  evidence  that  a  copy 
of  the  paper  had  been  sent  to  the  plaintiff^  bat 
he  was  then  in  the  establishment  and  subsequent- 
ly succeeded  ta  the  business.  Some  months  afur 
the  goods  in  question  had  been  ordered,  the  de- 
fendant wrote  to  the  plaintiff  informing  him  that 
he  would  not  in  any  way  be  responsible  for  any 
debt  incurred  by  any  of  his  sons  from  and  after 
that  date,  unless  under  his  written  order,  stating 
that  he  wished  him  to  consider  the  commuoicaiion 
confidental.  There  was  also  evidence  that  the 
defendant  had  been  called  upon  by  some  one  io 
plaintiff's  name  for  a  settlement  of  the  accouou 
rendered  for  the  goods,  and  that  defendant  ha  J 
told  him  he  was  then  too  busy  to  see  him,  aud 
that  no  objection  was  then  made  to  the  aeconnts. 
At  the  close  of  this  CTidence  defendant's  counirel 
moved  for  a  nonsuit,  on  the  ground  that  there 
was  no  evidence  to  go  to  the  jury ;  that  the  goods 
bad  been  supplied  to  the  sons  and  the  contract 
was  with  them ;  that  there  was  no  evidence  under 
the  Statute  of  Frauds  that  he  undertook  to  pay 
the  debt,  and  that  orders  given  by  the  sous  jrere 
not  his,  they  not  being  his  agents. 

The  motion  for  a  nonsuit  was  overruled,  and 
the  case  went  to  the  jury,  who  returned  a  verdict 
for  the  plaintiff  for  the  full  amount  claimed. 

In  the  following  County  Court  Term  the  de- 
fendant moved  and  obtained  a  rule  nisi  for  a  new 
trial,  which  the  learned  Judge  made  absolute,  on 
the  ground  that  there  should  have  been  evidence 
of  the  sons  of  defendant  being  infanta,  and  that 
there  was  non-direction  in  omitting  to  mention  to 
the  jury  the  absence  of  such  evidence. 

From  this  jadgment  the  plaintiff  appealed. 

McBride^  tot  the  appeal,  cited  Shdton  v.  Sjirriyt- 
gelt,  lie.  B  452;  Mortimore  v.  Wright,  6  M.  i 
W.  482. 

Anderson f  contra,  cited  Baker  v.  Keent,  2  Star- 
kie,  601 ;  Blackburn  v.  Mackey,  1  C.  &  P.  1  ; 
Flitr.k  v.  ToUmache^  ib.  6 ;  Camen  ▼.  Baker,  ib. 
26ft  ;  Nichle  v.  AlUn,  8  C.  &  P.  86  ;  Rolfe  v.  Ab- 
bot, 6  C.  ife  P.  286;  Clemente  v.  WilUanu.  8  C.  & 
P.  68  ;  Seahourne  v.  Neaddy,  9  C.  &  P.  497  ;  Urm- 
ston  V.  Nfweomen,  4.  A.  &  E.  899  ;  Law  v.  Wilkin, 
6  A.  &  E  718  ;  Mortimore  v.  Wright,  6  M  &  W.  A^t 

KiCHARDs,  C.  J.,  delivered  the  judgment  of 
the  Court. 

The  doctrine  laid  down  in  Chitty  on  Contracts, 
8th  edition,  p.  140,  to  which  we  have  been  re- 
ferred by  the  defendant's  counsel  is,  **  that  a  fa- 
ther is  not  under  any  legal  obligation  to  edacate 
his  child,  and  that  he  cannot  be  made  liable  if 
the  circumstances  absolutely,  negative  his  asaest 
to  any  contract  with  the  party  who  instructed 
the  child ;  and  when  a  parent  gives  no  aathoritj, 
and  enters  into  no  contract,  he  is  no  more  Wahh 
to  pay  a  debt  contracted  by  his  child,  even  for 
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neeessaries,  than  a  mere  straoger  woqM  be.  Bat 
if  it  were  shewn  that  the  child  lived  under  the  fa- 
tlier^a  roof,  and  that  the  goods  were  necessaries 
and  were  deliTered  at  the  residence  of  the  father, 
this  might  be  prima  fade  snfficient  to  raise  a  pre- 
gomption  of  the  father's  liability ;  whilst  on  the 
other  hand,  if  it  appeared*  that  the  father  supplied 
his  child  with  money  for  the  purpose  of  procuring 
the  articles  in  question,  or  that  he  ordered  those 
articles  to  be  famished  elsewhere,  either  of  those 
circumstances  would  rebut  tho  presumption  that 
he  had  anthoritj  from  the  father  to  order  them ; 
aod  it  would  seem  that  the  mere  fact  of  the  arti- 
cles themseWes  being  necessary  for  the  child  and 
gaitable  to  that  station,  in  which  the  father  has 
[laced  him,  will  not  warrant  the  jury  in  finding 
that  sach  authority  was  actually  given." 

In  Mortimore  T.  Wright,  6  M.  A  W.  482,  fol- 
lowed and  supported  by  Shelton  t.  Springett^  1 1 
C.  B.  462,  the  judgment  of  the  Court  of  Qaeen's 
Bench  in  Law  t.  WiUcim,  6  A.  &  E.  718,  is  dis- 
approved of.  Lord  Abloger,  after  referring  to 
that  case,  saya,  *' It  appears  tome  to  sanction 
the  idea  that  a  father,  as  regards  his  liabitlty  for 
debts  incurred  by  his  son,  is  in  a  different  sitoa- 
tion  from  any  other  relative ;  which  is  a  doctrine 
I  mnst  altogether  dissent  from.  If  a  father  does 
aoj  specific  act,  from  which  it  may  be  reasonably 
inferred  that  he  has  authorised  his  son  to  con> 
tract  a  debt,  he  may  be  liable  in  respect  of  the 
debt  80  contracted ;  but  the  mere  moral  obligation 
on  the  part  of  the  father  to  maintain  his  child 
affords  no  inference  of  a  legal  promise  to  pay  his 
debts,  and  we  ought  not  to  put  upon  his  acts  an 
Interpretation  which,  abstractedly,  by  and  witb- 
oat  reference  to  that  moral  obligation,  they  will 
not  reasonably  warrant." 

He  then  concludes  that«  to  bind  the  father  in 
point  of  law  for  a  debt  incurred  by  the  son,  he 
mast  contract  to  be  bound  just  in  the  same  way 
as  yoQ  would  prove  a  contract  against  any  other 

person. 

The  near  relationship  between  the  parties,  fa- 
ther and  son,  with  knowledge  on  the  father's  part 
of  the  liability  being  incurred,  furnishes  pre- 
Bnmption  of  approbation,  unless  the  contrary  be  I 
shewn ;  Story  oo  Agency,  256-<7. 

We  think  the  facts  shewn  at  the  trial,  particn- 
Wlj  the  deliwery  of  the  articles  of  clothing  at 
defendant's  house  for  his  sons,  and  the  language 
&f  the  letter  of  the  defendant  to  the  plaintiff,  quite 
sofiicient,  in  the  absence  of  any  evidence  repelling 
the  presumption  of  his  authority  to  his  sons  to 
contract  the  liability  in  his  name,  to  justify  the 
fio-iing  of  the  jury. 

We  do  not  quite  agree  with  the  learned  Judge 
^<f  the  County  Court  that  the  infancy  of  the  de- 
f^-ti  lant's  sons  was  necessary  to  be  shewn  to  make 
iiiai  linble,  though  it  no  Aubt  would  be  a  circum- 
|taQce  to  go  to  the  jury.  I  do  not  think  the 
ieamed  Judge  was  guilty  of  non-direction  in  not 
referring  to  the  infoncy  of  defendant's  sons  in 
ciiirging  tiie  jury. 

We  tbiok  this  appeal  should  be  allowed  without 
^^\y  and  the  rule  niti  in  the  Court  below  to  set 
Mide  the  verdict  should  be    discharged  with 

Costs, 

Appeal  allowed,  mthout  eo»U» 


COMMON  LAW  CHAMBERS. 


(Riported  by  Hexrt  O'Brien,  Esq.,  BarrUter-at'Law, 

Beportir  to  tM  Court.) 

Thi  Quikn  v.  Fbahk  Rsno  and  Cuablis 

Anubeson. 

EztmditUm—Aithhurton,  Trtnty  —  51  Vie.  rap.  9f,—PiiIire 
Mani.ttmtes—SS  I'ic.  cap.  i(J — Uahens  Corpus— IM urn  to. 

The  express  cat  of  a  railway  train  on  rme  of  the  wads  In 
one  of  the  Uniterl  Stntes  of  America  w;w  bnikon  into  and 
iilunderetl  by  five  or  more  men,  two  or  tlirte  of  wliom 
lirrd  at  the  conductor,  who  was  t'n'lcavourin;^  to  stop 
thcni  as  they  were  moving  off  with  the  cn>?ine,  &c.  The 
conductor  whs  at  the  tiuH*  about  ci^ht  fret  fnun  the  ]>er- 
wm  will)  Uri'ii  the  first  shot,  and  the  IkUI  yms.ji'd  thri)Uj;h 
bi.H  coat.  Tills  ]»ers<)n  wrw  sworn  to  be  a  brother  »»f  the  ]>ri- 
SoiuT  Kcno.  The  express  me.ssen>;er  swore  U*  the  identity 
of  the  prisoners,  andos  to  the  i<lentity  of  the  jKTson  who 
flie<i  tl>e  tirst  shiit.  Tlie  prisoners  were  arrested  in 
Canada,  at  the  in.^t,'lnce  of  the  express  company,  and 
dtinandr<l  for  extni<liti«»n  by  the  Unite<I  Sti*tes  authori- 
tit  s.  They  were  arretted  and  detained  by  two  warrants 
of  comniilment,  the  He<;ond  Ijeiug  inten<led  to  cover 
defects  in  the  first.  The  i>risonei*s  offered  evidence  on 
tlieir  examination  to  prove  an  (tlihi.  They  were  after- 
wards broii^'ht  before  the  Chief  Justice  on  a  writ  of 

h''lti<lJt  cnrpu.i. 

Ufhl,  1.  Th.it  the  words  in  tho  first  warrant,  "did  feloni- 
ously shoot  at,  &(:,,  with  intent  to  kill  and  murder,  &<•.," 
are  iniludcfl  in  the  words  used  in  the  frixtrsdition  Treaty 
and  Act,  whi<'h  speaks  of  an  "assault  with  an  intent  to 
commit  munier,"  aud  thurefure  the  warrant  wa8  not  bad 
on  tliat  K'oiiud. 

2.  That  a  .st;it-iuent  by  the  gaoler,  .as  a  n'turn  to  a  writ  of 
htt^tens  corpus,  that  no  funds  Imd  In'en  proviik-d  to  |»ay 
the  expense  of  bringing  the  i>ri.«»oner  before  the  judi^e, 
was  in  fact  no  return  to  the  writ, 

3.  That  the  return  must  Ih;  produced  and  read  before  the 
Jutl;,'0  jtrevious  to  its  b(ing  filed. 

4.  That  it  is  not  in*lis|Hns.il)le  that  the  authority  of  tho 
magistrate  should  Ik*  shown  on  the  fa«e  i>f  a  warrant  of 
coiumitmeut ;  and  where  the  crime  has  iK'en  connnitted 
in  a  foreign  country,  and  the  committing  magi.strate  has 
(as  Mr.  >iiMi<-ken  had  in  this  case)  jurisdletiou  in  every 
county  in  ()nt;irio,  the  warrant  is  not  bad,  though  dat^^d 
at  Toronto,  the  county  menticmwl  in  the  margin  l>eing 
York,  but  directetl  U>  the  constables,  &o,,  of  iln*  county 
of  Essex,  and  being  siu'ned  by  the  police  magistntte  as 
such  for  tlie  county  of  Essex. 

6.  That  28  Vic.  c.  20,  authorizing  the  Governor  to  apiKiint 
jMilice  nmgistrat«"M  relates  to  the  administration  of  jus- 
tice, and  is  within  the  {x>wers  of  tho  Legislature  of  On- 
tario, and  is  still  in  force. 

6.  That  under  M  Vic.  caj>.  1)4,  the  la.st  Extradition  Act,  all 
that  the  committing  mngistnit**  or  the  court  or  a  judge 
lias  to  do  IS  to  determine  whether  the  evidence  of  rriml- 
nality  wouM.  acct^nliug  to  the  laws  of  OuUtrio,  justify 
the  api'nlifusion  and  committal  for  trial  of  the  aceused 
if  tlie  crime  had  lH'«n  ctmimitted  then-in,  and  that  sueh 
decision,  if  ml  verse  to  the  prisoner,  does  not  conclude 
him,  as  the  question  of  extra<lition  itsrlf  or  discharge 
exclusively  rests  with  the  (Jovernor-CJeneral. 

7  Tliat  umfer  the  cireumstances  of  this  case,  there  was 
sufiicient  prima  />uie  eviileuce  of  the  criminality  of  the 
jirisoii'-rs  to  warrant  a  n-fusal  U)  discharge  tluiu,  and 
that  th«'ro  was  evidence  to  go  to  a  jury  to  lead  U)  the 
Conclusion  ttiat  the  intent  of  the  i>ris<mcra  was,  at  the 
time  of  the  shooting,  to  commit  munier. 

8.  That  evidence  (jfiered  to  a  magistrate  by  a  i)ri.soner,  on 
an  examinati«m  of  this  kind,  by  way  of  answer  tft  a 
strong  prima  facie  case,  may  perhaps  properly  U*  tiken, 
but  Would  not  justify  the  magistrate  in  disrhurgiiig  the 
j)risonfr.  And  ipurte,  whether  it  was  not  the  intention 
of  31  Vic.  to  transfer  to  the  Governor  exclusivelv  the 
consideration  of  all  the  evidence,  that  he  might  deter- 
iiiiiif  wlicther  the  jirisoner  slmuld  bf  delivered  up.  The 
niagiNtnite  cannot  weigh  conllieting  «;videnee  to  try  whe- 
ther the  prisoner  is  guilty  ttf  tJie  crime  charge<L 

9.  The  duty  of  the  court  or  a  judge  «)n  a  hohinK  rorjtus  In 
such  eahes,  is  to  determine  on  the  legal  sufiieieiiry  <if  the 
commitment,  and  t4»  review  the  magistrate's  deel.sion  as 
to  there  being  sutllcioat  evidence  of  criminality. 

[Chambers,  October  4, 1868.) 

A  writ  of  habeas  corpus  ad  eubjiciendum,  under 
the  statute  of  Car.  II.,  was  issued  to  the  gaoler 
of  the  county  of  Essex. 

The  writ  was  issued  and  tested  in  TacatioD^ 
returnable  immediately  before  the  Chief  Justice 
of  the  Court  of  Queen's  Bench,  or  of  the  Common 
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Pleas,  or  any  Jadge  of  either  of  those  Conrts, 
presiding  in  Chambers  at  Toronto. 

To  this  writ  the  gaoler  made  the  following 
return : 

*<I,  (&c.)  do  hereby  certify  that  I  hold  and 
detain  the  said  Charles  Anderson  and  Frank 
Reno,  in  the  within  writ  named,  nnder  the  war- 
rant of  commitment  of  Gilbert  MoMicken,  Esq., 
police  magistrate  in  and  for  the  said  county  of 
Essex,  and  issued  by  him  on  the  14th  day  of 
September,  1868,  and  now  annexed  to  the  within 
writ,  and  under  no  other  warrant  or  writ,  and 
for  no  other  cause  or  matter  whatsoever ;  and  I 
am  ready  to  produce  the  bodies  of  the  said  Chas. 
Anderson  and  Frank  Reno,  as  I  am  within  com- 
manded, but  I  am  unable  to  conyey  them  to  the 
city  of  Toronto,  as  within  commanded,  because 
I  have  no  means  whereby  to  pay  the  expense  of 
such  conveyance  ;  and  having  applied  to  the  said 
prisoners  and  their  counsel,  they  refuse  to  furr 
iiish  me  with  such  means ;  and  having  applied  to 
tlie  Treasurer  of  the  said  county  of  Essex,  I  am 
informed  that  there  are  no  funds  applicable  to 
tbe  said  service ;  and  therefore  I  most  respect- 
fully submit  to  this  honorable  Court  that  I  am 
unable  to  obey  the  command  of  the  said  writ." 

Tbe  writ,  with  this  return  attached  to  it,  toge- 
ther with  the  original  warrant  therein  mentioned, 
were  sent  by  post  to  the  Clerk  of  the  Crown  and 
Pleas  of  the  Court  of  Queen's  Bench  at  Toronto, 
who  wrote  on  the  back  of  the  return,  **  Received 
ant  filed  the  26th  September,  1868,''  and  signed 
his  name  thereto  It  was  then  handed  to  the 
Clerk  in  Chambers. 

After  this,  Mr.  Justice  John  Wilson,  sitting  in 
Chambers,  made  an  order,  allowing  all  the  fore- 
going papers  to  be  withdrawn,  and  that  the 
gaoler  might  make  such  a  return  as  the  papers 
in  his  possession  warranted. 

Oq  Thursday,  October  Ist,  the  gaoler  brouRrht 
the  two  prisoners  before  the  Chief  Justice  of  On- 
tario, in  Chambers  at  Osgoode  Hall,  and  on  his 
behalf  the  .writ  of  habeas  corpus  was  put  in,  with 
the  foregoing  return  annexed,  and  another  re- 
turn as  follows : 

*'  I,  (&c.,)  do  certify  and  return  to  our  Sover- 
eign Ludy  the  Queen,  that  before  the  coming  to 
me  of  tbe  said  writ,  that  is  to  say,  on  the  14th 
day  of  September.  1868,  Charles  Anderdon  and 
Frank  Reno,  in  the  said  writ  also  named,  were 
severally  committed  to  my  custody  by  virtue  of 
a  certain  warrant  of  commitment,  the  tenor  of 
which  is  as  follows: — 

'*  Provinob  of  Ontabio,  Cocmtt  of  £as£x, 
(owit  : 

'*To  all  or  any  of  the  constables  or  other 
peace  officers  in  the  said  county,  at  Sandwich, 
in  the  said  County  of  Essex,  and  to  the  keeper 
of  the  Common  Gaol  of  the  County  of  Essex,  at 
Sandwich,  in  the  said  County  of  Essex : 

**  Whereas  Frank  Reno  and  Charles  Anderson, 
late  of  the  town  of  Marshfield,  in  the  County  of 
Scott,  and  State  of  Indiana,  one  of  the  United 
States  of  America,  were  this  day  charged  before 
me,  Police  Magistrate  in  and  for  the  County  of 
Essex,  amongst  other  Counties,  appointed  under 
and  by  virtue  of  the  Act  of  the  Parliament  of 
Canada,  28th  Victoria,  ch.  20,  intituled  *  An  Act 
respecting  Police  Magistrates,'  on  the  oath  of 
Lee  C.  Weir  and  others,  for  that  they,  the  said 
Frank  Reno  and  Charles  Anderson,  on  the  22nd 
day  of  May,  1868,  within  the  jurisdiction  of  the 


United  States  of  America,  to  wit,  at  the  town  of 
Marshfield,  in  the  County  of  Scott,  and  St&te  of 
Indiana,  one  of  the  United  States  of  AmericA, 
did  feloniously  shoot  at  Americus  Whedon,  vith 
intent  in  so  doing,  him  the  said  Americus  Whe- 
don, to  feloniously,  wilfully,  and  of  their  malice 
aforethought  to  kill  and  murder,  and  that  in 
consequence  of  the  said  offence,  the  said  Fra&k 
Reno  and  Charles  Anderson  have  fled  from  tbe 
said  State  of  Indiana,  and  are  now  residing  ia 
the  town  of  Windsor,  in  the  County  of  Eiisex 
aforesaid.  And  whereas  such  evidence  as.  ac- 
cording to  the  laws  of  this  Province,  would  ju3- 
tify  the  apprehension  and  committal  for  trlul  of 
the  said  Frank  Reno  aud  Charles  And-^r^on,  if 
tbe  crime  of  which  they  are  accased  had  li.^- 1 
committed  in  this  Piovlnce,  bad  been  aJJucri 
before  me : 

''These  are,  therefore,  to  command  you,  tbe 
said  constables  or  peace  officers,  or  atiy  of  ^oj, 
to  take  the  said  Frank  Reno  and  Charles  Ait'Jer- 
son,  and  them  safely  convey  to  tbe  common  g^jl 
at  Sandwich,  in  the  County  of  Essex  aforesaid, 
and  there  deliver  them  to  the  keeper  thereof,  to- 
gether with  this  precept. 

**  And  I  do  hereby  command  you,  the  saii 
keeper  of  the  said  Common  Gaol,  to  receive  the 
said  Frank  Reno  and  Charles  Anderson  into 
your  custody  in  the  said  Common  Gaol,  tol 
there  safely  to  keep  them,  until  they  shall  be 
thence  delivered  by  a  warrant  under  the  harA 
and  seal  of  His  Excellency  the  Governor  Geuera), 
ordering  the  said  Frank  Reno  and  Charles  An- 
derson, committed  as  aforesaid,  to  be  delirere4 
to  the  person  or  persons  authorized  to  receirfl 
the  said  Frank  Reno  and  Charles  Anderson,  en 
behalf  of  the  United  States,  or  until  dischargei 
according  to  law. 

"Given,"  &c.,  "this  14th  September,  at  the 
town  of  Sandwich,  in  the  county  aforesaid. 

[l.  8.]  '*  Signed,  G.  McMickrx, 

**  Police  Magistrate  for  the  County  of  E^'tez'' 

"And  that  afterwards,  and  whilst  the  ^)ii 
Frank  Reno  and  Charles  Anderson  were  re>'p<^c- 
tively  so  in  my  custody,  that  is  to  say,  on  ihe 
twenty-eighth  day  of  September,  1868,  the  said 
G.  McMicken  caused  to  be  delivered  to  me  &  cer- 
tain other  warrant  of  commitment,  the  teui»r  of 
which  is  as  follows : 

"Province  of  Ontario,  County  op  Yore, 
to  tcit: 

"To  all  or  any  of  the  constables  or  o'^her 
peace  officers  in  the  County  of  E^sex  and  Pro- 
vince aforesaid,  at  Sandwich,  in  tbe  said  Count j 
of  Eijsex,  and  to  the  keeper  of  the  common  gaoi 
of  the  County  of  Essex,  at  Sandwich,  in  tbe  sai'l 
County  of  Essex: 

"  Whereas  Frank  Reno  and  Charles  Anderson, 
late  of  the  town  of  Marshfield,  in  the  County  of 
Scott  and  State  of  Indiana,  one  of  tbe  United 
States  of  America,  were  charged  before  me  on 
the  14th  day  of  September,  1868.  being  PoHce 
Magistrate  in  and  for  the  said  County,  of  E^sez. 
appoiuicd  under  an  Act  of  the  Parliament  of 
Canada,  28th  Victoria,  ch.  20,  intituled  v4u  Act 
respecting  Police  Magistrates,'  on  tbe  oith  ut* 
Lee  C.  Weir  and  others,  for  that  they,  the  srJ.l 
Frank  Reno  and  Charles  Anderson,  on  the  2Jod 
day  of  May,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixty-eighf,  within  the 
jurisdiction  of  the  United  States  of  Americsi.  to 
wit,  at  the  town  of  Marshfi^ild,  in  the  C  iUutjr  of 
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Scott  acti  State  of  Indiana,  one  of  the  said 
United  States  of  America,  did  felonioasty  assault 
Aroericns  Wbedon,  with  intent,  in  so  doing,  him, 
tb^  said  Americus  IVhedon,  feloniously,  wilfully, 
»Dii  of  their  malice  sforetbought,  to  kill  and 
murder;  and  that  in  consequence  of  the  said  of- 
fence, the  said  Frank  Reno  and  Charles  Ander- 
i>  D  baye  fled  fiom  the  said  State  of  Indiana,  and 
are  now  residing  at  the  town  of  Windsor,  in  the 
Coanty  of  Essex  aforesaid. 

"And  whereas  such  evidence  as,  according  to 
the  law  of  this  Province,  would  justify  the  ap- 
prehension and  committ^  for  trial  of  the  said 
Frsnk  Reno  and  Charles  Anderson,  if  the  crime 
of  which  they  are  accused  had  been  committed 
Id  this  Province,  has  been  adduced  before  me : 

'*  These  are,  therefore,  to  command  you,  the 
FJiJJ  Constables  or  Peace  Officers,  or  any  of  you, 
?o  take  the  said  Frank  Reno  and  Charles  Ander- 
tGD,  and  them  safely  convey  to  the  Common 
CmoI  at  Sandwich,  in  the  County  of  Essex  afore- 
ui  I.  Hud  there  deliver  them  to  the  Keeper  there- 
of; together  with  this  precept. 

"And  I  do  hereby  command  you,  the  said 
Keeper  of  the  said  Common  Gaol,  to  receive  the 
saU  Frank  Reno  and  Charles  Anderson  into 
Tonr  custody  io  the  said  Common  Gaol,  and 
there  suf«ly  to  keep  them,  until  they  shall  be 
deiiTered  by  a  warrant  under  the  hand  and  seal 
(>t  Hig  Excellency  the  Governor  General,  order- 
ing the  BHid  Frank  Reno  and  Charles  Anderson 
to  be  delivered  to  the  person  or  persons  author- 
ized to  receive  the  said  Frank  Reno  and  Charles 
Aoder^D.  on  behalf  of  the  United  States,  or 
Qotil  discharged  according  to  law. 

"Given,"  Ac,  [concluding  as  the  former  war- 
riDt.  hue  dwted  28th  September,  1868]  **at  the 
Cit?  r.f  Toronto,  in  the  County  of  York." 

"And  thnt  they,  the  said  Frank  Reno  and 
Cbirletj  Aiidersoo,  in  the  first  warrant  mentioned, 
are  the  same  Fmnk  Reno  and  Chnrlea  Anderson 
as  in  the  second  warrant  mentioned. 

**ADd  these  are  the  causes  of  detaining  the  piiiU 
Fmnit  Reno  and  Charles  Anderson,  wboi«e  bodies 
I  bare  h^re  ready,  as  by  the  said  writ  1  Hin  coni- 
ffi&ntlcd." 

Th"  orijjinal  warrant,  a  copy  of  which  i«*  the 
£r9t  of  the  two  annexed  to  this  secoud  return, 
vas  annexed  t«>  the  writ  and  the  firi^t  return  set 
oat  ah<)ve 

A  writ  rtf  certiorari  was  also  issued,  dntod  the 
26th  St-pU-mber,  1868,  and  directed  to  Gilbert 
MtMtcken.  E^q.,  Police  Magistrate,  the  com- 
laitrir.e  Justice,  by  whose  authority  Charles 
Aii(i(>r-M>ii  nttd  Frank  Reno  were  confined,  to 
ceriifj  and  return  forthwith  *•  the  evidence,  de- 
P<:>sitii  D!i,  AQil  other  proceedings  had  or  taken, 
touching  or  concerning  such  confinement." 

This  writ  was  duly  returned  with  •*  the  evl- 
<iMce."  Ac,  as  required. 

The  information  was  laid  against  the  two 
pri^'^ner-t  on  the  19th  August,  1868,  stating  that 
the  informant,  Lee  C.  Weir,  had  reason  to 
Wieve,  find  did  verily  believe,  that  Frank  Reno 
*i»'i  fbriKej*  Anderson,  on  the  22nd  May,  1868, 
»t  ihe  town  of  Marsbfield,  in  the  County  of  Scott, 
is  ib«  State  of  Indiana,  one  of  the  United  States 
<^'f  America,  **  did  feloniously  shoot  at  Americus 
^hejon,  with  intent  in  so  doing,  him.  the  said 
Aaifricus  Whedon,  feloniously,  wilfully  and  of 
tbeir  malice  aforethought,  to  kill  and  murder," 
uii  ia  cgnsequence  of  that  offence  had  fled,  and 


then  were  residing  at  the  town  of  Windsor,  in 
the  County  of  Essex. 

It  appeared  that  upon  this  information  the 
prisoners  were  brought  before  the  Police  Mngis- 
trate,  and  the  depositions  of  Lee  C-  Weir, 
Americus  Whedon,  Thomas  Griffin  Harkins, 
George  W.  Fletcher  and  Samuel  A.  Jones,  against 
the  prisoners  were  taken. 

It  was  sworn  that,  on  the  22nd  May  last,  rin 
express  train,  made  u^»  of  engine,  tender,  ex- 
press car,   biiggage  car,  and  two  coaches,  was 
run  on  the  Jeffersonville,  Madison  and  Indinna- 
polis  railway,  in  the  State  of  Indiana,  leaving 
Jeffersonville  at  9^  p.iA.     The  express  car  car- 
ried boxes  of  goods  and   packages  of  money, 
which  latter  were  in  a  safe.     The  train,  on  reach- 
ing Marshfield  water-station,  stopped  to  take  in 
water.     There  is  a  switch  there.     There  is  also 
an  old.  abandoned  saw-mill,  about  thirty  yards 
from  the  water  tank,  and  three  or  four  houses 
within  about  two  hundred  yards,  but  not  all  in- 
habited.    The  train  stopped  there  about  eleven 
o'clock,  and  almost  immediately  several  men  (six 
or  seven)  were  seen  going  to  the  express  car. 
One  disconnected  the  bell-rope,  another  uncou- 
pled the  baggage  and  express  cars.     Whedon,  the 
conductor,  shouted  to  them,  and  the  man  who 
disconnected  the  bell-rope  fired  at  him,  the  ball 
passing  through  the  conductor's  coat,  and   the 
engine,  with  the  express  car,  moved  off,  leaving 
the  other  part  of  the  train  on  the  track.     Two 
other  shots  were  fired  from  the  end  of  the  express 
car,  one  by  the  man  who  pulled  out  the  coupling 
pin,  the  other  by  the  man  who  had  fired  the  first 
shot.     Some  of  these  shots  were  from  a  revolver. 
The  conductor  was,  as  he  thought,  about  eight 
feet  distant  when  the  first  shot  was  fired,  fifteen 
feet  at  the  second,  and  thirty  feet  at  the  last. 
He  fired  three  shots  in  return.     He  recognized 
the  first  man  who  fired  as  one  Simeon  Reno,  a 
brother  of  the  prisoner  Frank,  whom  he  pointed 
out  at  this  examination.     The  family  re>'idence 
of  the  Renos  was  near  the  village  of  Seymour, 
i  which  is  about  eighteen  mi'es  north  of  Mnr»*h- 
'  field.     Sliortly  after  the  engine  and  the  express 
c  ir  h'ld  movi'd  off  the  door  at  the  rear  of  the 
,   Irtiter  was   burst  open.     Harkins,   the    express 
'  messenger,  states  that  three  men  entered  at  once, 
'  and    immediately  afterwards  he  lost  conscious- 
ness— the  last  he  could  remember  was  the  flash 
of  a  pistol,  or  ball  of  fire,  before  his  eyes.     He 
gave  no  other  explanation,  and  added  that  on  the 
Sunday  following  (the  22nd  of  May  was  on  Fri- 
dny)  he  recovered  consciousness.     By  other  testi- 
mony it  appears  that  both  front  and  rear  doors 
of  the  express  car  were  burst  open,  and  pieces 
of  paper  and  broken  packages  were  scattered 
round  in  the  car.     The  conductor  telegraphed  to 
various  places,  and  an  engine  was  sent  to  him, 
with  which  he  took  on  the  residue  of  his  train  to 
Seymour,  where  he  found  the  express  car  and 
the  engine  which  had  been  taken  away. 

Harkins  was  found  about  260  yards  from  where 
the  engine  and  express  car  had  been  taken,  lying 
between  two  trucks,  "doubled  up."  He  was 
insensible,  and  had  a  out  on  the  back  of  his  head. 
From  the  place  where  he  seemed  to  have  first 
struck  the  ground  he  appeared  to  have  slipped 
about  ten  feet.  In  the  opinion  of  the  conductor, 
the  engine  taken  away  must,  at  the  place  where 
Harkins  was  found,  have  been  going  at  the  rate 
of  thirty  miles  an  hour. 
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Harkios  Btates  that  he  did  not  know  either  of 
the  three  men  who  burst  ioto  the  car,  but  that 
the  two  prisoners  are  two  of  them :  that  he  re- 
cognized them  in  the  Dominion  Saloon  at  Windsor, 
and  tbeie  pointed  them  out  to  Mr.  Weii*.  On 
oroBs-ezamioaiion  he  gave  a  description  of  tbe 
light  on  tbe  car,  viz.  :  a  lamp  placed  aboat  five 
feet  high  on  tbe  left  hand  side,  eutc-ing  from  tbe 
rear,  and  behind  him  as  he  looked  towards  the 
men  eoiering.  He  stated  that  he  has  since  seen 
Simeon  Reno,  and  had  recognized  htm  also. 

3Ic Michael  and  O'Connor  for  the  prisoners, 
contended: 

1.  As  to  the  matiers  of  fact  that  there  are 
iucuusistencies,  and  strong  improbabilities  in  tbe 
depositions  (particularly  in  those  of  tue  express 
messenger),  which  render  it  unjust,  or  at  least 
indiscreet  to  rely  and  act  upon  them  ;  and  that 
they  are  proved  to  be  untrue  by  tbe  mass  of 
testimony  adduced  to  pro've,  and  which  does  prove 
an  alibi. 

2,  As  to  the  matters  of  law,  they  iosistedtb^t 
as  there  is  no  direct  proof  that  eitber  of  these 
prisoners  actually  did  sboot  at  tbe  conductor, 
altboogb  they  went  in  company  w'ub  the  man 
who  did  shoot,  and  with  oibers  to  steal,  there  is 
DO  reason  whatever  for  inferring  tuat  they  weot 
intending  to  commit  murder:  that  (he  act  of 
shooting  at  the  conductor  with  ioteat  to  murder, 
being  no  part  of  tbe  original  design,  ai>d  beiog  a 
distinct  felony  according  to  our  law,  was  an  act 
for  wbich  only  tbe  actual  ageot  or  agents  were 
responsible,  and  that  there  was  no  proof  that  Ibe 
prisoners  concurred  in  that  act,  or  in  tbe  intent 
with  wbiob  it  is  charged  to  hare  been  done;  that 
tbe  intent  may  just  as  well  have  been  to  maim, 
disable,  or  do  greviooa  bodily  harm  to  the  con- 
ductor as  to  murder  him,  and  therefore  would 
not  susra<n  tbe  charge  scaled  in  the  committal, 
t.  0.,  shooting  at,  with  jnient  to  murder,  wh^ch 
is  the  only  intent  contained  in  tbe  treaty:  that 
the  first  warrant  does  not  contain  a  description 
of  an  offence  as  designated  in  tbe  treaty,  by  the 
words,  **  Assault  with  intent  to  commit  murder:" 
that  the  second  reium  made  by  tbe  gaoler  was 
null,  as  he  had  made  one  return  already  to  which 
the  firat  commitment  was  annexed ;  that  the  sec- 
ond warrant  of  commitment  was  void,  be^ng  made 
after  tbe  nnt  of  habta  corpus  was  issued,  and 
this  fitst  reia>*u  bad  been  made  and  had  been 
received  and  marked  filed  by  Mr.  Dalton,  the 
Clerk  of  the  Crown  and  Pleas  for  the  Court  of 
Queen's  Bench  (the  Court  under  wboee  seal  the 
habeas  corpus  issued),  lO  whom  the  gaoler  had 
transmitted  tbe  writ  and  reiurn  by  post :  that 
this  second  warrant  was  also  inrorma' — ihe  Tenue 
in  the  margin  being  in  tbe  County  of  York  —and 
at  tbe  end,  the  commitment  being  stated  to  be 
*'  Given,'*  &o,,  at  the  City  of  Toronto,  in  the 
County  of  York,"  where,  for  all  that  is  shewo» 
this  Police  Magistrate  had  no  jurisdioiion. 

Draper,  C.  J. — The  case  for  tbe  proseontiou 
may  be  thus  condensed.     The  express  car  of  a 
railway  train  which  was  passing  thf-ough  the 
county  of  Scott,  in  the  State  of  Indiana,  one  of 
the  United  States  of  America,  was  broken  into 
and  plundered  by  a  party  of  five  or  six  and  pro- 
bably more  men ;  two  or  three  of  whom  fired  at 
the  conductor  of  the  train,  who  endeaTonred  to 
atop  them  as  they  were  moving  off  with  the  en- 
gine and  this  car.    The  first  shot  was  fired  when 
the  oondaotor  was  about  eight  feet  from  the  ma  g 


who  fired,  and  tbe  ball  passed  through  the  C3a« 
ductor's  coat  near  bis  body.  The  contlacvor 
knew  tbe  man  who  fired  it,  he  being  a  brother 
of  the  prisoner  Reno  The  two  pnsonfrs  art 
positively  sworn  to  by  the  express  mrssen;:er  ta 
having  broken  ioto  the  express  car,  wiib  a  ihirti. 
whom  be  afierwards  saw  in  custody  and  idtrnti- 
fied,  and  who  was  the  man  that  fired  tUe  fus\ 
shot  at  the  conductor. 

It  is  better  in  the  first  place  to  d>spoi^e  of  tbe 
merely  formal  objeotions.  FireL  aa  to  the  ir^ 
(so-called)  rei.nro.  It  is  in  truth  no  retaro.  but 
contains  motter  of  ezoose  only  for  not  oHjiog 
tbe  writ.  Tbe  second  section  of  tbe  Hibcii 
Corpus  Act  (31  Car.  II.)  provides  how  the  charges 
for  bringing  up  tbe  body  are  to  be  paid  <>r  !««- 
cured,  and  a  return  which  amounts  to  oo'm>^re 
than  a  statement  that  such  charges  were  not 
provided  for,  and  tbat  therefore  the  w>-it  v^^ 
not  executed,  is  useless  and  oogatory.  Fonher. 
I  apprehend  that  on  a  writ  of  habeas  eorput  re- 
turnable before  a  judge  in  Chambers,  tbe  retaro 
must  have  been  brought  to  and  read  before  him. 
before  any  officer  of  tbe  Court  eoald  file  it  I 
do  not  tbink  tbat  what  was  done  in  tbis  ca«? 
amounted  to  filing  of  the  return.  If  it  baJ.  [ 
should  have  bad  no  difficuUy  in  o''denag  it  to  tv? 
taken  off  the  files  in  cder  ib  it  a  proper  retara 
might  be  made ;  and  in  some  mode  (not  maue 
tbe  subject  of  enquiry  or  objected  to),  this  b^^ 
been  done,  for  when  the  writ  was  fit-at  broa?hi 
before  me  at  Chambers,  it  had  a  full  and  formal 
return  to  it.  Leonard  Watson's  case,  9  A.  &  £ 
784,  is  an  authority  for  amending  a  revoni  to  a 
habeas  corpus^  which  would  have  abaod^ntiy  sus- 
tained the  application  to  amend  bad  amroJaient 
been  necessary.  In  my  opinion  there  lias  oolr 
one  return  been  made  to  ibis  writ  wb^rh  I  cm 
notice  or  act  upon,  and  that  is  the  reiuro  sut- 
ihg  two  commitments  of  these  pv-'sooers,  sod 
this  having  been  openly  read  has  been  duly  fiiea. 

As  to  the  form  of  the  second  watvuot  tbe  ob- 
jection was  not  taken  by  the  prisoners'  couosel, 
but  after  hearing  the  case  argued  at  length,  I 
examined  the  papers  and  noticed  the  matter, 
and  subsequendy  called  the  attention  of  tbe 
nrisoners'  counsel  to  it. 

Hawkin's  Pleas  of  the  Crown,  Bk.  2,  eh.  13. 
sec.  22,  says  that  a  warrant  ought  to  set  A^rtb 
the  day  and  year  wherein  it  is  made,  and  (?ec. 
23)  that  it  is  safe,  but  perhaps  not  necessarj  in 
the  body  of  the  warrant  to  shew  the  place  where 
it  is  made,  yet  **  it  seems  necessary  to  set  forth 
the  county  in  the  margin  at  least,  if  it  be  n .t 
set  forth  in  the  body." 

In  strictness  it  is  not  indispensable  tbat  tbe 
authority  of  the  magistrate  should  be  shown  on 
the  face  of  the  warrant,  for  the  omission  mar 
be  supplied  by  averment  and  parol  evidence :  '1 
Hale  122.  In  Hawk.  P.  C.  bk.  2  ch.  16.  sec.  n, 
it  is  laid  down  that  a  commitment  must  be  ia 
writing,  under  the  hand  and  seal  of  the  person 
by  whom  it  is  made,  expressing  bis  office  or 
authority,  and  the  time  and  pi  ace  at  which  it  i< 
made,  and  most  be  directed  to  tbe  gaoler  or 
keeper  of  the  prison.  In  this  warrant,  tbe  Police 
Magistrate,  in  the  recital  states  bis  aotbority 
thus :  '*  being  Police  Magistrate  in  and  for  the 
said  County  of  Essex,  appointed  under  28  Vict, 
oh.  20."  The  committal  is  adresaed  to  tbe  on- 
stables  as  well  as  to  the  gaoler  of  the  Coua- v  of 
Essex,  and  the  committal  is  to  the  gaol  of  that 
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coQoty.  It  farther  appears  that  Mr.  McMiclcen, 
the  Police  Magisttate,  held  then— and  still  holds 
>-his  commiMioDS  nnder  the  Great  Seal  of  the 
ProTiDce,  isaaed  under  the  statute  of  that  Pro- 
Tiiice  (28  Vict.  chap.  20),  appointing  him  to  be 
a  Poiiee  Magistrate,  and  to  be  and  act  as  such 
T'niice  Magristmte  in  ail  the  counties  and  unions 
of  Cotinrics  in  Upper  Canada,  including  the  Coud> 
ij  of  the  City  of  Toronto.  It  mu«t  also  be  borne 
hi  miori  that  the  offeoce  charged  against  the 
[>nM)iiers  does  not  fall  within  the  established  rule 
hD  1  pntctiee  that  etery  offence  against  our  law 
mn-t  be  inqaired  of,  tried  and  determined,  within 
:he  c.uoty,  &c.,  wherein  it  was  committed.  This 
'  ffenre  was,  as  is  charged  as  haTing  been  c§m- 
uirted  in  a  foteign  country,  and  the  authority 
lo  ifikfl  any  proceedings  with  respect  to  it  is 
foandei  on  the  treaty  of  Washington  (August 
!M'J)  and  on  the  statute  of  the  Dominion  of 
Uoruia  31  Vict  cb.  94.  Under  this  statute  and 
the  ^uirate  of  28  Vict,  and  his  commissions, 
thpre  cnn  b(»  nrt  doubt  that  Mr.  McMtcken  had 
ioth«>rtiy  in  every  county  in  Ontario  to  eieroise 
j«i-«Jicfion  oT^r  cases  of  this  kind. 

T^)(>  pressure  of  other  business  (as  1  was  the 
I'uiy  Jo-Jge  in  town)  compelled  me  to  defer  gi?ing 
jti'if  nent  until  yesterday  evening,  when  I  waa 
« little  startled  to  hear  for  the  first  time  an  ob- 
jection raised  by  tbi  prisoner's  counsel,  that  the 
Act  28  Vict  eb.  20  bad  expired,  and  with  it  the 
iQf  bority  of  the  Poiiee  Magistrates ;  and  as  there 
vh«  then  no  time  to  examine  into  the  enactments 
leiitiDg  on  the  point  the  case  stood  OTer  until 
tnij  moniiog. 

I  baTe  no  doubt  now  that  there  is  nothing 
whitever  in  the  question  raised. 

Th^  statute  of  Canada  (28  Vict.  ch.  20)  an- 
ili-'T!2eji  the  Governor  to  appoint  fit  and  proper 
■  ■  r-'.n!«  ta  Hct  ns  Pollc*»  Magistrates  within  sny 
G'l-  <>r  more  cotinties  in  Upper  Canada.  Section 
•tiffin©*  their  powers*.  «n<l  ihey  clearly  relate  to 
tbf  adroinietratiun  of  .loptice. 

Tliiii  fltatote  received  the  Royal  Assent  on  the 
I'^tb  March,  1865,  and  was  to  continue  in  foro«t 
f  r  twii  years,  and  tb*'nce  until  the  end  of  the 
mt  (:risuin«e  sesMion  of  pHrlinroent 

(Iq  thf  21itli  March,  18G7,  the  Act  erecting  the 
I^  ninii.n  of  Ciina«U  » as  passed,  and  it  was 
^•rtii;Lhi  into  operation  (by  proclamation)  on  the 
1*1  .luly  following  Among  the  powers  which 
'M?  5tAtutc  assigns  exclusively  to  the  respective 
Lrgiylstures  of  the  Provinces  is  the  adminietra- 
iKtn  of  Jnstice  therein. 

B;  section  65,  all  powers,  authorities  and 
fuccilons,  which  before  and  at  the  Union  were 
Tested  in  or  exercisable  by  the  respective  Gover- 
nors or  lieutenant  Oovemon  of  Upper  Canada, 
lover  Canada  or  Canada,  shall,  so  far  as  the 
«'^iae  are  capable  of  being  exercised  after  the 
^nioo,  in  relation  to  the  Government  of  Ontario 
fttid  Qaebee  respectively,  be  vested  in,  or  may  be 
exercised  by,  the  Lieutenant-Governors  of  On- 
ttrio  and  Quebec  respectively,  &c.  See  also  sec- 
tion »,6 

I^y  section  137.  the  words  **and  from  thence 
'*)  t>ie  end  of  the  then  next  ensuing  session  of 
'he  Ugislalure,  or  words  to  that  effect  u?ed  in 
''uj  temporary  Act  of  the  Province  of  Canada, 
i^^t  expired  before  the  Union,  shall  be  construed 
I''  i^ttend  to  and  apply  to  the  next  session  of  the 
Nriumeotof  Canada,  if  the  subject  matter  of 
<ut  Act  i)  within  the  powers  of  the  same,  aa 


defined  by  this  Act  or  to  the  next  sessions  of  the 
Legislatures  of  Ontario  and  Quebec  respectively, 
if  the  subject  matter  of  the  Act  is  within  the 
powers  of  the  same,  as  defined  by  the  Act" 

By  81  Vict  ch.  17  the  Legislature  of  Ontario 
continued  this  statute  until  the  first  day  of  Janu- 
ary, 1869. 

I  have  no  difficulty  m  holding  that  the  statute 
28  Vict,  relates  to  the  administration  of  Justice, 
and  is  within  the  powers  of  the  Legislature  of 
Ontario;  and  if  I  were  not  free  fi'om  doubt  I 
could  not  while  not  clear  in  an  opposite  conclu- 
sion, refnse  to  adopt  the  evident  construction 
which  the  Legislature  of  this  Province  have  put 
on  section  187  in  relation  to  this  particular  sta- 
tute, by  continuing  it,  as  already  stated. 

I  do  not  think  the  Statute  of  Conada,  81  Vic. 
eh.  83,  at  all  affects  this  conclusion. 

Coming  to  the  remaining  question  of  law  aris- 
ing on  the  facts  of  this  case,  it  must  be  observed 
that  the  proceeding  against  the  prisoners  is 
founded  on  the  Statute  of  Canada,  81  Vic.  ch.  94. 
The  recital  of  that  act  states  the  treaty  of  9th 
August,  1842,  between  Her  Majesty  and  the 
United  States  cf  America,  providing  for  the  mu- 
tual delivery  of  all  persons,  who,  being  charged 
with  the  crime  of  murder,  or  assault  with  intent 
to  commit  murder,  or  piracy  (and  some  otl:cr 
offences),  should  seek  an  asylum,  or  should  be 
found  withip  either  territory,  *<  provided  that 
Ibis  should  only  be  done  upon  such  evidence  of 
criminality  as,  according  to  the  laws  of  the  place 
where  the  fugitive  or  person  so  charged  should 
be  found,  would  justify  his  apprehension  and 
commitment  for  trial,  if  the  crime  or  offence  had 
been  there  committed."  Under  the  first  section, 
the  magistrate  in  this  case  had  dear  authority 
to  initiate  proceedings  against  the  prisoners, 
and  upon  their  apprehension  on  a  warrant  issued 
by  him.  to  examine  jipon  oath  any  person  or 
persons  touching  the  truth  of  such  charge,  and 
upon  such  evidence  as.  according  to  the  law  of 
this  Province  (Ontario),  would  justify  their  ap- 
prehension  and  cnmmittal  for  tiial  if  they  had 
coro*nitteil  the  cnmo  charged  therein,  to  issue  a 
warrant  for  their  commitment  to  the  proper 
gaol,  whici)  in  the  present  case  is  the  gaol  of  the 
county  of  Essex. 

The  statute  gives  no  aathority,  except  to  com- 
mit for  the  purposes  specified  in  the  act.  If  the 
evidence  does  not  justify  this  step  the  accused 
muHt  be  discharged — there  can  be  no  bail  re- 
quited as  a  condition  of  discbarge. 

There  is  some  language  of  Lord  Tenterden  in 
the  case  of  Jlex  v.  Oourlay,  7  B.  &  C.  669,  not 
inapplicable  to  such  a  case.  I  may  quote  it  ver- 
batim:  **The  commitment  authoriied  by  the 
Act  of  Parliament  is  very  peculiar.  It  is  not  a 
commitment  for  safe  custody,  in  order  that  the 
party  may  afterwards  be  brought  to  trial  within 
our  Jurisdiction ;  nor  is  it  a  commitment  in  exe- 
cntion."  It  is  a  commitment  for  safe  custody 
only  until  the  Governor,  on  a  requisition  made 
by  the  United  States,  shall,  by  his  warrant,  order 
the  persons  committed  to  be  delivered  to  the 
person  authoriied  by  the  United  States  to  receive 
them,  to  be  tried  for  the  crime  charged  ;  or  the 
Governor  may  order  their  discharge,  as  a  copy 
of  all  the  testimony  taken  before  the  committing 
magistrate  is  to  be  transmitted  for  his  (the 
Governor's)  information.  This  provision  was 
not  contained  in  the  two  former  statutes      The 
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questioD  of  extradition  or  discharge  ia  there- 
fore Tested  exolasiTely  in  the  GoTernor  General, 
whose  decision  may  possibly  be  ioflnenced  bj 
considerations  which  a  court  conld  not  entertain ; 
and,  as  appears  to  me,  all  that  the  committiog 
magistrate — or  the  jadge  or  court  before  whom 
the  accused  is  brongbt  upon  habeas  corpus — has 
to  do,  is  to  determine  whether  the  eyidence  of 
criminality  would,  according  to  the  laws  of  this 
ProTioce,  justify  the  apprehension  and  commit- 
tal for  trial  of  the  accused,  if  the  crime  charged 
had  been  committed  (or  alleged  to  have  been 
committed)  therein. 

Following  this  as  the  rule,  there  appears  to  me 
no  doubt  that  there  was  eTidence  to  sustain  a 
charge  of  assault  with  intent  to  commit  murder. 
But  it  is  objected  that  this  is  not  the  charge  laid 
in  the  first  information,  which,  on  the  contrary, 
is  in  these  words :  that  the  prisoners  **  did  felo- 
niously shoot  at  Americus  Whedon,  with  intent 
in  so  doing,  him,  the  said  Americus  Whedon, 
feloniously,  wilfully  and  \it  their  malice  afore- 
thought to  kill  and  murder."  It  certainly  would 
have  been  the  more  prudent  course  to  ha?e  fol- 
lowed the  precise  description  of  the  offence  given 
by  the  statute ;  but  if  the  charge,  as  laid  in  the 
information,  iuToWes  an  assault  with  intent  to 
commit  murder,  and  the  evidence  sustains  the 
charge  of  assault  with  that  intent,  and  after  the 
evidence  taken  the  accused  are  committed  on  a 
charge  following  the  very  words  of  the  treaty  and 
statute,  I  think  it  would  be  discreditable  to  the 
administration  of  the  law  if  the  verbal  variance 
between  the  information  and  the  statute  were 
allowed  to  prevail.  That  shooting  at  a  man  with 
intent  to  murder  him  involves  an  assault,  cannot 
be  denied.  An  assault  with  intent  to  murder 
may  be  proved  in  various  ways,  when  by  an  act 
of  violence  it  is  the  intention  of  the  assailant  to 
murder.  Here,  the  particular  mode  in  which  it 
was  endeavoured  to  execute  that  intent — a  mode 
which  includes  an  assault  is  expressed — it  limits 
the  charge  to  one  particular  mode  of  assaulting, 
but  i^  is  not  the  less  a  charge  of  assault  with  the 
felonious  intent ;  and  unless  the  precise  words  of 
the  statute  must  be  followed,  it  expresses  the 
same  charge  which  the  statute  expresses.  If  the 
words  of  the  statute  were  exactly  followed,  the 
charge  would  be  welKlaid  ;  but  the  converse  is 
not  true,  viz  ,  that  the  charge  is  insufficiently 
made  unless  the  very  words  are  followed.  I  think, 
therefore,  that  the  first  warrant  might  be  upheld. 

As  to  the  second  warrant,  there  is  no  such  diffi- 
culty,  but  it  is  objected  that  the  facts  proved  are 
as  much  evidence  of  other  felonious  intent  as  of 
the  intent  to  murder,  and  therefore  the  intent  to 
murder  is  left  uncertain  on  the  evidence,  and  so 
there  is  not  sufficient  evidence  of  the  offence  of  an 
assault  with  intent  to  murder.  The  question  of  in- 
tent is  for  the  jury.  I  apprehend  that  if  on  such 
evidence  before  one  of  our  Courts  a  jury  found  a 
prisoner  guilty  of  an  assault  with  intent  to  mur- 
der, it  could  not  be  denied  that  the  evidence 
fully  warranted  the  finding.  If  so,  this  objec- 
tion fails. 

It  has  also  been  urged,  and  very  strongly,  that 
the  evidence  shews  that  the  intent  of  the  parties 
in  the  first  instance  was  to  steal— not  to  murder ; 
that  the  shooting  at,  with  intent  to  murder  the 
conductor,  was  no  part  of  the  original  intent : 
that  a  new  intention  to  commit  a  different  felony 
— though  coupled  with  an  act  to  commit  it— .can 


only  be  fastened  on  those  who  actually  shared  ta 
both  the  new  intent  and  the  act,  and  that  \ht 
evidence  does  not  establish  thin  against  the  pri- 
soners.    After  carefully  ezaminiog  the  evideoee, 

1  am  not  prepared  to  say  that  it  may  not  aoti 
ought  not  to  satisfy  a  jury  that  these  two  pri- 
soners and  Simon  Reno  were  all  three  togei'~pr 
when  the  shots  were  fired,  and  that  two  of  the 
prisoners,  possibly  each  of  them,  shot  at  the  cis- 
ductor.  They  were,  according  to  Harkin's  de- 
position, the  three  who  entered  the  expre?^  cat 
almost  directly  after  the  shots  were  fired.  There 
were  others  of  the  party  at  the  same  time  on  the 
engine,  managing  it.  I  do  not  peroeiTe  the  beir- 
inff  of  the  case  of  Rex.  v.  Crtise  8  C.  &  P.  541 : 

2  Mod.  C.  C.  R.  53.  It  establishes  that  the  jarr 
must  be  satisfied  that  the  prisoners  mu»t  have 
had  in  their  minds,  at  the  time  of  the  shooting, 
an  intent  to  murder.  I  think  there  is  evidence 
to  go  to  a  jury  to  lead  to  that  conclusion,  as  1 
think,  if  the  conductor  had  been  killed,  there 
was  evidence  against  them  all  of  murler. 

As  to  the  effect  to  be  given  to  the  evIUeoce 
put  in  on  behalf  of  the  prisoners  before  the  cvin- 
mitting  Magistrate,  I  consider,  for  the  purposes 
of  this  case,  that  it  was  properly  received.     S«m« 
portion  of  it  was  given  by  persons  on  whose  cha- 
racter and  respectability  the  prisoners*  coansel 
appeared  to  place  little  reliance,  and  there  waf 
some  important  evidence  by  way  of  rebuttal 
But  that  such  evidence,  when  offered  by  way  of 
answer  to  a  strong  prima  facie  case,  would  have 
justified  the  Magistrate  in  discharging  the  pri.^o- 
ners,  I  cannot  for  a  moment  admit.     Indeed  I 
have  not  been  free  from  doubt  whether  it  was 
not  the  intention  of  the  Legislature  by  the  last 
Act  (81  Vict )  to  transfer  to  the  Governor  General 
exclusively  the  consideration  of  all  the  evidence, 
that  he  may  determine  whether  the  accu^l 
should  be  delivered  up.     If  there  is  not  sufficient 
evidence  of  criminality  the  Magistrate  ought  not 
to  commit ;  if  there  is,  I  think  be  ought,  not- 
withstanding there  is  evidence  sufficient,  if  true, 
to  sustain  an  alibi.     On  habeas  corpus,  the  Court 
or  a  Judge   would  determine   upon  the  legpil 
sufficiency  of  the  commitment  to  hold  the  aocose>l 
in  confinement,  and  would  further  review  the 
Magistrate's  decision  as  to  there  being  sufficient 
evidence  of  criminality.     As  at  present  advise<l, 
I  think  they  would  leave  any  other  considerations 
presented  by  the  evidence  brought  forward  by 
the  accused  to  the  Governor.     I  do  not  vent  a  re 
to  say  there  would  be  no  exception  to  this  course. 
But  it  is  very  easy  to  point  out  the  danger  that 
contrasting  confliotin  gevidence— considering  the 
credibility  of  witnesses  and  similar  matters- 
might  lead  to.     It  would  for  many  purposes  be 
assuming  the  functions  of  a  jury,  and  trying  the 
whole  merits  of  a  case  upon  an  enquiry  iostitut- 
ed  only  to  ascertain  if  there  is  such  evidence  of 
criminality  as  would  justify   the  apprehensiua 
and  committal — not  the  conviction  —of  the  accas- 
ed.      The  treaty  would  be  waste  paper  it'  a 
Magistrate,  appointed  to  conduct  only  a  pre- 
liminary   investigation,    should,   after  hearioi^ 
sufficient  evidence  of  criminality,  take  upon  hiai* 
self  to   decide  that  the  incriminating  eviilence 
was  worthless,  or  was  displaced,  becnu^'e  wit- 
nesses on  the  prisoner's  behalf  swore  to  a  etnte 
of    facts    inconsistent    with    the    inorimitiatiog 
evidence — for  exan»pl«»,  as  in  the  present  ca*^ 
swearing   to   an   al  bi.    If  the   Magistrate  die 


December,  1868.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE.         [Vol.  IV.— 101 


ch&rges  the  aeensed  because  be  thinks  their  wit- 
nesses are  entitled  to  more  credit  than  those  for 
the  prosecution,  he  goes  not  only  beyond  the 
letter,  bat  also,  as  I  think,  beyond  the  true  mean- 
ing of  the  Act,  which  only  confers  authority  on 
him  to  enquire  whether  Uie  evidence  of  crimin- 
%.ny  19,  according  to  the  laws  in  force  here, 
$-TifBcient  to  sustain  the  charge.  If  he  discharges 
Vcaase  the  CTidence  pro  and  con.  is  equally 
ftrong,  and  he  cannot  tell  which  side  is  telling 
the  truth,  he  ie,  in  my  humble  judgment,  equally 
in  error,  because  he  is  assuming  the  functions 
of  the  tribunal  to  which  belongs  the  trial  of  the 
^•ri^oDer's  guilt,  instead  of  limiting  himself  to 
the  quetition  directed  by  the  statute. 

I  have  heard  an  intimation  that  a  contrary 
coarse  has  been  adopted  in  a  ease  in  this  Pro- 
Tioce— that  after  positiTC  testimony  had  been 
riven  to  establish  the  oiTenoe  charged,  a  witness 
f  r  the  accused  was  admitted,  who  swore  that 
he.  The  parties  accused  and  the  witness  who 
^wore  positively  against  them,  had  confederated 
t<*  cet  possession  of  the  money,  not  by  an  act  of 
r  •Ijb^rj  with  violence,  but  by  the  wilting  conni- 
Tauce  of  the  person  in  charge  of  it,  and  who  was 
ih"'  price*  pal  witness  against  the  accused :  in 
(fiv(t,  that  he  was  a  particep*  eriminu  in  ero- 
Mz'tng  or  stealing  the  money,  which  was  not, 
therefore,  obtained  by  robbery,  and  therefore 
lie  crime  actually  committed  did  not  come  with- 
in the  treaty,  and  that  this  conclusion  was  ar- 
rifed  at,  and  tbe  accused  was  discharged.  Tbe 
i-'.cts  may  not  have  been  accurately  stated  to  me, 
lut,  assuming  such  a  case,  I  could  not  have 
hrought  myself  to  such  a  conclusion.  I  do  not 
eT>quiie  what  effect  such  evidence  would  or 
ou^bt  to  have  before  a  tribunal  sitting  to  tty 
tbe  accused  on  a  charge  of  robbery ;  but  I  re- 
peit  what  has  often  been  said,  that  we  must 
o:'?Qme  that  courts  in  other  countries  will  be 
piTerned  by  the  same  general  principles  of  jus- 
tice which  preTsll  in  our  courts ;  that  they  will 
^ive  the  proper  weight  to  the  evidence  for  the 
defence,  as  our  courts  would  give,  and  that  to 
tbem  should  be  left — so  far  as  the  merits  are 
^^Ilcerned  at  least — the  trial  of  those  questions 
which  would  be  tried  in  similar  cases  by  our  own 
tribtioals.  The  object  of  the  treaty  is  to  sob- 
i^  parties,  against  whom  a  charge  coming 
vitfatn  the  statute  is  sustained  by  sufficient  evi- 
•ience  of  criminality,  to  be  put  upon  trial  before 
tbe  proper  tribunal.  It  would  be  defeated  if, 
f'Q  making  the  preliminary  enquiry,  the  case  on 
both  sides  were  heard,  and,  in  effect,  so  far  as 
tbe  execution  of  the  treaty  is  concerned,  w^re 
disposed  of. 

I  decline  to  discharge  these  prisoners. 

I.  Because  I  am  of  opinion,  that  the  oommit- 
tio|  magistrate  had  lawful  authority  to  deal 
vith  the 


2.  Because  I  think  there  was  sufficient  evi- 
deace  of  criminality. 

3.  Because  I  think  there  was  a  sufficient  war- 
rant of  oommitment 

4.  Because  my  refusal  to  discharge  does  not 
eoaelade  the  prisoners,  for  the  statute  confers 
Qpon  a  higher  funcUonary  the  power  to  grant  or 
to  withhold  the  warrant  for  extradition. 

Order  accordingly. 


GENERAL   CORRESPONDENCE. 

Can  an  Attorney  collect  a  hill  for  profeB- 

sional  lueiness  done  in  a  Division  Covrt  f 
To  TUB  Editors  of  the  Canada  Law  Journal. 

Gektlemek, — This  seems  at  first  sight,  as 
asking  a  strange  question  of  you,  or  any 
legal  minds.  One  would  suppose  that  the 
common  sense  of  the  thing  —  that  the  self- 
evident  right  of  a  lawyer  to  collect  for 
work  done  in  any  court,  or  in  any  capacity 
professionally — under  a  responsibility  as  he 
is  for  his  acts — would  be  so  plain  that  none 
(much  less  a  judge  in  a  court)  would  ques- 
tion it  I  had  the  misfortune,  may  I  say  ? 
to  have  this  question  come  up  before  a  County 
Judge  in  an  out  county,  near  Toronto,  lately, 
in  trying  to  collect  bills  in  two  of  his  Division 
Courts,  and  of  having  the  rule  laid  down, 
that  be  could  not  give  me,  as  an  attorney,  the 
proved  items  of  my  bills,  which  in  any  other 
court  would  have  been  allowed.  This  happen- 
ed in  two  different  courts  in  two  different 
suits.  In  both  instances  I  produced  to  him 
and  proved,  at  considerable  expense  and 
trouble,  written  retainers,  employing  me  to 
do  the  business  charged  as  an  attorney,  and 
agreeing  to  pay  for  it.  Yet  I  was  told  that  at- 
tomies  have  no  right  to  collect  bills  in  Division 
Courts  for  business  done  therein.  It  struck 
me  as  strange  that  any  man,  especially  a 
person  placed  in  the  responsible  position  of 
a  judge,  could  have  a  mind  so  constituted, 
as  not  to  be  able  to  see  that  he  was  not  only 
trampling  on  a  well-known  principle  of  law, 
but  much  more  on  every  principle  of  natural 
equity.  Any  one  who  knows  what  equity  is, 
knows  that  no  client  has  a  right  to  employ  a 
man  as  a  lawyer  to  do  work,  which  he  could 
not  do — to  do  what  is  strictly  professional 
business,  such  as  writing  a  lawyer's  letter, 
attending  to  examine  judgments,  papers,  affi- 
davits, and  drawing  affidavits  of  a  special 
kind,  and  giving  special  directions  how  to  serve 
and  the  time  to  serve — and  after  the  work  is 
done  turn  round  and  say,  **  You  did  the  work 
but  not  in  a  court  of  record,  and  you  shall 
get  no  pay  I"  Any  one  sitting  as  a  judge, 
who  ought  to  know  what  law  is,  ought  to 
know  that  the  common  law  of  England  dis- 
tinguishes between  professional  work,  skilled 
work,  and  mere  manual  labor.  The  artist  is 
not  paid,  the  doctor  is  not  paid,  the  lawyer  is 

not  paid,  nor  the  skilled  artizan,  as  a  mere 
laborer  is.    Why  ?  because  in  all  such  cases 

the  person  doing  the  work  is  supposed,  is 
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legally  bound,  to  bring  to  his  work prqfetsionalf 
skilled  hnowledge,  under  legal  responsibilities. 

So  any  man  employing  a  lawyer  aa  sueh  in 
a  Division  Court,  is  bound  to  pay  him  for  his 
work  as  such.  A  case  just  decided  by  ex- 
Chief  Justice  Draper  in  Chambers  goes  the 
extent  of  saying  the  bill  of  costs  of  attorneys 
for  any  business  done  by  them  as  such  may 
be  taxed, — see  In  re  O^Donohoe  and  War- 
moll,  4  Prac.  Rep.  266.  I  recollect  a  case 
distinctly  that  was  argued  some  ten  years 
ago  before  the  late  Chief  Justice  Robinson 
sitting  in  full  court,  in  which  counsel  pro- 
pounded the  doctrine,  that  a  lawyer  could 
not  charge  for  business  attendances,  affida- 
tits,  &c.,  made  or  written  in  the  Division 
Courts,  and  that  learned  man  at  once  said, 
"I  cannot  assent  to  that  doctrine.  I  think 
that  any  one  employing  a  lawyer  to  do 
business  in  such  courts  impliedly  undertakes 
to  pay  him  his  reasonable  charges."  This 
poiit  was  not  directly  in  issue,  and  only 
came  up  incidentally,  but  I  noted  it  at  the 
time.  Now  suppose  a  man  comes  to  a  lawyer 
and  says,  "  Mr.  A.,  I  have  been  sued  in  the 
Division  Court,  and  had  a  snap  judgment  given 
against  me.  I  wish  you  to  examine  it,  set  it 
aside,  get  me  a  new  trial,  and  advise  me  on 
it"  The  lawyer  does  as  requested,  makes 
a  dozen  attendances  and  examinations,  draws 
notices  and  affidavits,  argues  matters  be- 
fore a  judge,  &c.,  and  then  makes  out  his 
bill  and  sues  it,  but  is  told  by  a  judge,  **  Sir 
I  cannot  give  you  your  bill,"  and  turns  the 
attorney  out  of  court,  in  one  case  with  $1, 
and  in  the  other  with  one-third  of  his  bill. 
That  was  my  case.  But  it  puzzled  me  to  see 
how,  or  on  what  principle,  I  got  in  one  case 
$1  (it  cost  me  about  $8  to  get  it),  and  in  the 
other  $6  (just  my  travelling  expenses  and  a 
little  over),  to  a  country  town.  The  judge 
had  (upon  his  way  of  reasoning)  no  right  to 
give  even  this  small  pittance — it  would  have 
been  a  mercy  to  say  I  will  give  nothing,  and 
make  each  party  pay  his  own  costs ! 

I  think  it  is  high  time  a  little  more  thought 
should  be  exercised  in  the  selection  of  County 
Judges.  Now  I  happen  to  know  that  many  of 
our  older  County  Court  Judges  do  not  act  as 
the  judge  here  alluded  to.  They  take  a  more 
rational  view  of  law  and  equity.  I  assert  with 
confidence  that  the  law  will  not  turn  a  lawyer 
out  of  courts  where  he  has  done  work  as  such 
in  any  Court  in  Canada  upon  the  retainer  of 
a  client 


Why  should  not  a  reasonable  fee  be  allowed 
a  lawyer  for  drawing  affidavits,  writing  letters, 
notices,  &c,  as  well  as  for  drawing  deeds  ? 
Why  should  not  a  lawyer  have  a  fee  of  25  cb^. 
or  60  cts.  for  making  attendances  for  hours 
together  to  see  books  and  aigae  cases  before 
a  judge  ?  Why  should  he  not  be  paid  for  his 
time  as  a  professional  man  ?  Do  doctors  not 
construct  a  tariff?  Does  not  the  architect 
charge  his  $4  or  $10  a  day  ? 

Is  the  lawyer  not  liable  for  his  ignorance 
and  neglect  ?  If  so,  why  is  he  not  entitled  to 
collect  for  any  professional  work  ?  I  am  sure 
I  have  only  to  state  the  case  to  show  the 
lega]ity  and  reasonableness  of  my  view. 

An  Attorney. 
Toronto,  8th  Dec,  18C8. 

[We  cannot  pretend  to  give  any  answer  to 
this  letter  without  knowing  the  facts  as  the 
jadge  may  have  understood  them.  We  must, 
therefore,  refrain  from  saying  anything  on  the 
subject  at  present  In  fact  it  would  not  be 
fair  to  do  so,  when  the  position  of  a  judge  pre- 
vents his  upholding  his  views  in  print.  If 
the  judgment  were  a  written  one  reciting  the 
facts  it  would  be  a  different  matter,  as  the 
subject  could  be  discussed  on  the  materials 
before  the  judge.  But  in  cases  like  these 
there  may  have  been  some  (perhaps  to  the 
attorney  unimportant)  circumstance  which 
may  have  influenced,  and  possibly  properly 
80,  the  decision  arrived  at. — Eds.  L.  J.  | 

A  few  days  since  a  wag  wrote  and  placed  the 
followiog  pretended  rule  of  court  ia  the  coart- 
room  of  one  of  our  ooarts  of  record,  where  the 
rules  of  practice  were  wont  to  be  posted: 
*'  Whenever  any  attorney  shall  frequent  shIood* 
as  a  habit,  and  cannot  be  found  ut  his  office,  if 
he  has  any  office,  it  shall  be  necessary  for  such 
attorney  to  file  with  the. clerk  of  the  court  a  list 
of  the  saloons  so  frequented  by  hi  in ;  and  ootice, 
of  any  motion  left  at  such  saloon  or  aaloon?  nball 
be  considered  as  sufficient  notice  to  such  attornej 
of  any  motion  in  a  case  pending  in  this  eoart/' 
A  certain  attorney  who  loved  a  social  glass,  and 
was  in  the  habit  of  frequenting  a  certain  saloon 
in  the  city  more  than  his  office,  seeing  this  notice 
and  supposing  it  to  be  genuine,  left  word  with 
the  olerk  that  he  could  be  found  at  the  saloon  of 
.  Judge  of  the  surprise  of  the  aforesaid  at- 
torney on  the  following  day,  when  he  moved  the 
court,  under  the  above  rule,  to  reinstate  an  im- 
portant case  of  his  that  had  been  dismissed  in  his 
absence,  on  the  ground  that  no  notice  bad  been 
left  at  the  saloon  where  be  bad  been  waiting  the 
whole  of  the  day  before,  and  was  informed  by 
the  good-natured  judge,  with  a  smile,  and  amid 
roars  of  laughter  from  the  entire  Bar,  that  the 
rule  was  a  hoax, — Chicago  Leg^  Nfws, 
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Person  caught  in  act  of,  may  be  arrested  without  warrant  26 

Finding  money  on  road — Appropriation  of,  not  larceny 141,  169 

Defrauding  person  in  receiving  change  for  money. 168 

Taking  of  tame  partridges  is  larceny 184 

Warrant  under  29,  80  Vic.  cap.  61— When  alderman  qualified  as  Justice  of  the  Peace  157 

Babeat  Corpus — Return  to - ^^^ 

Criminal  liability  where  no  criminalintention  11^ 

Deed- 
Execution  of— Requisites  - ^^ 

Delivery  of— What  constitutes - ^^ 

Debenture^ 

Payable  to  bearer — Assignment  of  chose  in  action '3 

«•  Payable  to  the  holder"— How  action  to  be  brought 168 

Debts—  ,«. 

Collectors  and  County  Court  Judges -  *** 

Directors  of  public  companies,  liabilities  of ••- 77,  92,  119 

IMvidends— 

Liability  of  assignee  on  action  for   -    ^^ 

Division  Courts — 

Setting  off  judgments • ^^ 

The  question  of  costs  in - ^^ 

The  wearing  of  gowns  in ^^ 

Jurisdiction— Reductions  by  payments ^  1^^ 

Prohibition  1^ 
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Diriaton  C  oarto —  pa  31 

Prohibition — Stay  of  prooeedings ^ 45 

ETidence  of  parties  to  suits « ...  110 

Cause  of  action  in — Where  it  arises 113 

Amendment  of  law  respecting  1  •jg 

Splitting  causes  of  action  in 140 

J  Statute  of  Limitations  as  applied  to «...,.....    144 

;  Effect  of  issue  of  Division  Court  process 175 

?  Judgment  summons — Conditional  commitment  « 06 

Kights  of  attorneys  to  collect  bill  for  professional  charges  in 191 

PtToree  Court,  Statistics  of , ., ICG 

I 

,       Dower — 

,                        Certificate  of  examination— Residence — 2  Vic.  cap.  4,  sec.  2 ', 167 

E01TOBIAX8 — 

!                        1868 1 

j                        Blue  Books  for  1866 - : 1 

Malicious  injuries  to  the  person 17 

The  gown  in  the  DiYision  Courts   IS 

Death  of  Judge  Salmon • ^ 19 

Action  for  diyidends - 11) 

The  Chief  Justice  of  OnUrio 8H 

Recent  Municipal  decisions SH 

Marriage 84 

Acts  of  last  Session    86,  49 

The  Municipal  Amendments  Act 50 

Rights  of  Innkeepers 51 

Lord  Brougham^. :*^ ; 65 

Judgment  summons ^ ^ 65 

Statute  Book  of  Ontario ^ 81 

Death  of  Mr.  Heyden ^ 82 

Evidence  of  parties  to  suits  • 97 

Our  laws  and  lawyers 97 

Cause  of  action  in  Division  Courts  where  it  arises 118 

Judicial  form  of  expression  118 

Amendments  to  the  Divistoa  Court  Law 129 

The  WhdUn  trial 180 

Recent  decisions ••••^ » 182 

Tax  sales 145,  161,  178 

The  President  of  Court  of  Appeal .....^ ~ 147 

Judicial  changes  ••...«  .••• • -  •..•.....  162 

Preeentation  to  Judge  Oowan • ^ 177 

Qeetment — 

Eridenee  of  title— Oconpation  as  settler • 185 

Iridence — 

Of  parties  to  suits 9t,  110 

See  Criminal  Law. 

Extradition  Treaty- 
Counterfeiting  is  not  forgery  under 77 

Admissibility  of  evidence  under — Regularity  of  proceedings • 124 

Power  of  Magistrate— Warrant— Evidence— i7<i50a«  C7o77nM^Retiini  to 185 

Psetor— &«  Principal  and  agent. 

Fallacy  of  Local  Tribunals ^ - 168 

False  imprisonment — 

Arrest  of  person  committing  offence  without  warrant  no  ground  for  action  of 126 

Action  for — ^Probable  cause  •« •«....  158 

False  Pretences— Sm  Criminal  Law. 

Fence  Viewers  Act— 

Kon-Gompliance  with  award — Remedy  for  .• •••••• 6,    28 


198 


INDEX. 


PAGI 

.    82 


66 

36 

168 

183 
186 


Fiztares — 

Machinery  

Frau  1 — 

Statate  of— Agreement — BeqaiBiteB  of  signftture 

See  AdmiDistraiioD. 
Free  Qrants — 

Act  respecting ^ 

Qaming — 

Keeping  betting  stand  at  races  penal 

Gift— 

Onus  of  proof  of  "rational  consideration,"  &c.,  on  whom  rests 

Deed  of— Undue  inflaenoe^Father  and  son 

Goods  —See  Sale  of  goods. 

Gowan,  Judge,  Presentation  to 177 

Grant  of  land — 

Bill  by  squatter  to  set  aside— Allegations  in «...« 135 

Grant — See  Highway. 

Guardian- 
Undue  influence  on  ward — Conyeyance  of  land 85 

Harbour  Company — 

Lights — Liability  for  removal  without  notice 24 

Ileyden,  Mr.,  Death  of 82 

Highway — 

Exemption  of  Clergymen  from  tolls 10 

Right  of  Crown  to  grant 41 

Liabilities  of  patentees 41 

Ineffectual  dedication — Trespass 137 

Dedication — User • lo4 

Horse — 

Liability  of  hirer  of,  for  damage  to,  when  driven  otherwise  than  as  contracted  21 

Husband  and  wife — 

Power  of  wife  to  make  contracts  binding  on  husband — Neoessariea  — • 84 

Necessaries — Legal  advice  to  wife • —    85 

Supplied  to  child  on  order  of  wife — Idability  of  husband  for 143 

See  Married  woman. 

Innkeepers — 

Rights  of,  to  select  and  change  appartments  of  guests 1 57 

Unsolvenoy — 

Liability  of  assignee  to  action  for  dividends « - 19,    29 

Preferential  assignment  before  Act  of  1864  no  ground  for  refusing  disohax^ 22 

To  what  Boards  of  Trade  authority  to  appoint  assignees  applies. .^    23 

Assignees — Conduct  and  duties  of. ^.....^ 47,  61,  79,    94 

Mode  of  rusing  technical  objections  to  proceedings 22 

J^cgleot  to  keep  books  of  account — Fraud « 22 

Discount  of  Bill  of  Exchange — Preference .^ -    23 

Writ  of  attachment — Substitutional  service  - 25 

Power  of  Judge  to  rescind  order  for  25 

Order  to  produce  books — Non-compliance  with — ^Contempt «....••• 26 

Nature  of  punishment  for   - 26 

Sale  by  sheriff  before  assignment— Rights  of  official  assignee— Interpleader  ^ 

Preferential  assignments.. ^ 63 

Fraudulent  conveyance — Evidence— Costs .••.•..-• 122 

Effect  of  discharge ^.......94,  128 

Assignment  of  contract — ^No  notice  to  other  contractor — Use  of  name  of  ori^al 

party .• .«, ... ,.. 153 

Rights  of  assignee  in  insolvency  of  original  contractor  to  sums  due  on  contract  153 
Unmatured  debt — Right  of  creditor  to  commence  proceedings 1? 
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Insannoe—  paob 

_  Policy  not  under  seal — Limitation  of  time  for  bringing  actions 5 

Power  of  agent  to  bind  Company  by  parol — Waiver 6 

Condition  as  to'incambrance — Vendor's  lien — False  swearing 42 

ProTisional  reoeipt — Non-issne  of  policy — Liability  of  company  59 

Rigbts  of  mortgagee  as  to 124 

Time  for  bringing  action  against  Mtttnal  company lii? 

Disability— Pleading  167 

Jadicial  changes 162 

Jadicial  form  of  expression  ^ 113 

Jadgmeot  snmmons — 

Conditional  commitments 65 

Jary— 

Dispersing  after  given  in  charge  of  bailiff—Liability   121 

ConTersation  with  jorors  as  to  oanse  daring  trial,  ground  for  new  trial 167 

Land — 

Sale  of,  by  auction — Act  as  to ' 40 

Landlord  and  tenant — 

Act  respecting  over-holding  tenants 87 

Covenant  to  pay  rates  and  taxes — Liability  of  tenant  under 4 

Covenant  for  quiet  enjoyment  implied  from  lessor 5 

Distress — Purchase  at  sale  by  landlord  with  consent  of  tenant — Interpleader 86 

Covenant  to  repair  by  certain  day — Not  continuing  covenant — Measure  of  damsges,  152 

Assignment  of  Lease— Distress  for  taxes — Acquiescence  of  tenant  1 52 

Larceny — See  Criminal  Law. 

Law,  Romance  of   83 

Laws  and  Lawyers,  Our 97 

License — See  Municipal  Law. 

Life  Assurance — 

Interest  on  amount  assured — When  chargeable 135 

Limitations,  Statute  of— 

When  it  commences  to  run  in  respect  to  a  cheque 168 

See  Division  Courts. 

Lanacy— 

Avoidance  of  contract  on  ground  of— Eridence 123 

Machinery — 

Fixtures ', ^„^ 82 

^lagistrates — 

Powers  and  duties  of , , 57 

M^cions  injuries  to  persons — 

Necessity  for  adequately  punishing 17 

MaGcioua  injury  to  cattle— jS'm  Criminal  Law. 

Haoslaughter — Su  Criminal  Law. 

^larriage,  Law  of • 84 

Harried  woman — 

Act  as  to  separate  property  of w 116 

Separate  estate— Liability  for  debts  incurred  before  marriage  123 

Power  of,  in  respect  to  personal  property 128 

Liability  of  separate,  for  promissory  note  made  jointly  with  husband 185 

Execution  of  conveyance  by — Examination —Registration  . ., ^ 185 

Certificate  on  deed  from — Requirements • 186 

See  Husband  and  wife. 
Master  and  servant — 

Wrongful  discharge — ^Right  of  action  for  salary  as  it  aocraes 42 

Injury  to  servant— Negligence— Scienter — Judicial  notice  84 

Bight  of  master  to  order  servant  to  go  to  bed ^44 

Injury  to  servant  through  negligence  of  fellow  servant — Liability  of  master 168 

Medical  evidence— Peculiarities  of —  4 
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Mortgage —  pa« 

Payment  of,  to  agent,  when  good ^ ^ 41 

Rights  of  mortgagee  as  to  insurance  monej  where  no  covenant  to  iasnre^..*.....   ...  124 

Execation  by  married  woman — Examination — ^Registration 135 

Collateral  to  bill  of  exchange— Merger— Pleading .* 152 

Mnnicipal  elections — 

When  election  commences — ^Notice  of  disqualification  52,  67,  IS? 

Surrender  of  tenancy — Effect  of,  on  qualification 52 

Election  by  acclamation  cannot  be  questioned  by  quo  warranto 66 

County  clerk  disqualified  as  mayor «    57 

Name  of  candidate  omitted  from  list — Effect  on  election 74 

Municipal  Law — 

Municipal  Amendments  Act ^ 50 

Effect  of  certain  sections  of  Municipal  Act 176 

Covenant  to  pay  rates  and  taxes  ^ 4 

Liability  of  tenant  for  paving  order  by  corporation  under  statute «      ^ 

Councillors — Remuneration  of • ^ 

Liability  to  repay  over-payments 4 

Recent  decisions 83 

Bridge  between  two  counties — Joint  liability  to  maintain 42 

Reeve — Power  of,  to  submit  resolution  to  council...... ^ 48 

Power  of  councils  to  discriminate  between  granting  of  tavern  and  aaloon  lioenses  ...  105 

Right  of  council  to  maintain  action  for  trees  taken  from  allowance  for  road 107 

Municipal  corporation  not  proper  party  to  bill  impeaching  tax  sale 123 

Purchase  of  land  by — Name  of  corporation  must  appear  in  contract  187 

Application  to  quash  conviction — How  papers  to  be  entitled  after  return  of  certiorari  168 

Conviction — Appeal  to  Quarter  Sessions — Certiorari — Notice  to  Justices — Costs 169 

United  Counties — Liability  of  both  counties  after  separation  for  eervices  of  officer 

,  of  one  county 170 

Power  of  corporation  to  pass  by-law  for  erection  of  Town  Hall — Provinon  for 

payment 171 

8u  Taxes— Tax  sale. 

Municipal  Returns  for  1866 8 

Naturalisation,  Law  of 183 

Necessaries— 5m  Husband  and  wife. 

Negligence— 

Of  owner  of  property  in  not  filling  up  holes  made  by  himaalf  under  statute 71 

Liability  of  party  for  negligence  of  his  contractor 85 

Of  fellow  workmen , ^ 181 

Set  Railway  Company — ^Telegraph  Company. 

Nuisance— 

What  constitutes — Steam  engine— Lojunotion 109 

Oaths,  The  utility  of 67 

Obscene  Books — 

Sale  of— Object  of  publisher 183 

Ontario,  Statute  Book  of ^ « 81 

Overholding  Tenants,  Act  as  to , .••.. „ „    87 

Parent  and  child — 

Liability  of  parent  for  child's  indebtedness-^Neoessaries  .• ... 184 

Partnership — See  Contract 

Party  wall- 
Covenant  to  pay  share  of  costs  of,  in  certain  event,  does  not  mn  with  land 10 

Patent— 

What  invalidates — ^Infringement » 73 

See  Grant. 

Payments —  \ 

Appropriation  of , , , 153 

Perjury— /Sm  Criminal  Law. 
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Principal  and  agent — 

Aothority  of  agent  to  reoei?e  mortgage  money :. 41 

Power  of  agent  to  pledge  goods  under  Factors  Act  153 

See  Insurance. 

Professional  Costume 146 

Prohibition — See  Division  Courts. 

Promissory  Note — See  Bill  of  Exchange. 

QaietiDg  Titles  Act- 
Tax  sale^Praotice  137 

Railway  Company^  ^  ^   _. 

Aathority  of  manager  to  bind  company 6 

Expulsion  of  passenger  from  train — Liability  of  company 24 

Liability  for  acts  of  serrants 78 

Mere  fact  of  employment — ETidence  of  authority 8 

Negligence  of  servant — Common  employment ;. 10& 

Negligences-Presumption  as  to  liability « 122 

Employment  of  incompetent  servant — Negligence - 186 

Limitation  of  liability  by  printed  conditions 18d 

Knowledge  of  person  receiving  same  presumed 186 

Action  by  executor— *<  Accord  and  satisfaction"  with  deceased,  effect  of 143 

Accident — Negligence — Evidence ,. 161 

Injury  to  passenger  from  Jumping  out  of  stationary  train— Evidence  of  negligence...  16& 
See  Street  Railway. 

Pi&pe— Consent— Fraud , , , 188 

BeceiTiog  stoien  property 188 

Wife  obtaining  money  by  false  pretences— Larceny 188 

Reform  Act — Kights  of  women  under 166 

Replevin— 5^«  Taxes. 

Reward — Action  for — Proximate  cause • , 5 

Recent  decisions 182 

Riparian  proprietors.  Rights  of •« 128 

Sale  of  goods — Statute  of  Frauds— Memorandum  in  writing— Pelivery 151 

Beamen — Foreigner— Jnrisdictioa , ., 188 

SxLxcnoiis — 

Medical  evidence ^ - 4 

Our  Judges,  our  persons,  and  our  purses 19 

Horse  hire .^ • 21 

Execution  of  deed  - 40 

Special  constables — .». .••... 41 

Justices  of  the  Peace .• - 41 

On  the  utility  of  oaths • 67 

Fixtures • 82 

A  romance  of  the  law •« 88 

Husband  and  wife - 84 

Sunday  laws    99 

Criminal  liability  where  there  is  no  criminal  intention.. 114 

Married  women 116 

Confession  to  a  priest 117 

Aaotioneers  and  their  catalogues • 1^7 

Sale  of  liquor  on  Sunday 117 

Of  the  liabilities  of  directors  of  public  companies 119 

A  bailiff  and  a  jury ^ 121 

Breach  of  promise  actions l^^t  ^^^ 

Liability  of  purchasers  at  auctions IS^ 

Naturalisation 183 

Debt  collectors  and  County  Court  agents  •  184 

Constructive  notice 140 

Telegrams 157 

The  lUlacy  of  Local  Tribunals 168 
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SSLIOTIONS —  PAQl 

Statistics  of  the  Divorce  Coart ^ lo6 

Rights  of  women  under  the  Reform  Act 16>) 

The  negligence  of  fellow  workmen : 181 

Servants — See  Master  and  servant. 

Settlers — 

Act  respecting  free  grants 35 

Slander — 

Defendant  Coantj  Coort  Jadge  in  discharge  of  his  duties — Action  not  maint^oable,  107 

Special  Constables,  Doties  of 4^ 

Specific  performance — 

Covenant  by  vendor  for  sufficient  supply  of  water S6 

Statute  of  Limitations— iS'tfe  Limitations,  Statute  of. 
Street  Railway — 

Condition  road  to  be  kept  in — Information — Parties 1T3 

Sunday  Trading— Laws  as  to S*? 

Surgeon — 

Implied  contract  of  "  ordinary  skiir* Sd 

Survey — 

C.  S.  U.  C.  ch.  93,  applies  to  double  fronted  concessions — Ground  work Sv 

Taxes- 
Sale  of  land  for — Purchase  by  mortgagee — Rights  of  mortgagor -^ 

Liability  of  subsequent  occupant  for  arrears  of,  without  notice — Replevin lOo 

See  Municipal  Law. 

Tax  sale— Law  of  considered..*. 145,161,  V^ 

Bill  impeaching — Parties  1-^ 

County  Treasurer  not  at  liberty  to  purchase  at 1^' 

Payment  to  sherifTe  vendee  personally — Forfeiture — Fraud  1^' 

Taxes  not  due  for  five  years 1^ 

Deed  by  sheriflTs  successor  ^ I'^t 

Telegram— Admissibility  of,  as  evidence 1^0 

See  Contract 

Telegraph  Company — 

Liability  of— Not  common  carriers  u .• ^ 

Negligence — ^Priority  of  contract 30 

Public  duty  and  private  duty .' 30 

Tenant — See  Landlord  and  tenant. 

Tolls— 5cd  Highway. 

Trading  on  Sunday,  Law  as  to 09 

Trespass — 

Ineffectual  dedication  of  highway  137 

Undue  influence— 

What  constitutes 79,  168 

See  Gift,  Deed  of. 

Vendor's  lien   42 

Vendor  and  purchaser— 

What  necessary  for  shewing  good  title -  ^'^ 

Water-course — 

Prescriptive  right  of  fouling  cannot  be  considerably  enlarged ^ 

That  stream  fouled  by  others  no  answer  to  suit  to  restrain  fouling ^ 

Whalen  Trial,  The 130 

WiU— 

Execution  of— When  moral  pressure  constitutes  undue  influence  7^ 

Construction  of  *'  Estate,"  meaning  of -    ^^ 

General  devise — After  acquired  property ., 123 

Imperfect  enumeration — Intestacy  ^^^ 

Witness — 

Attesting — Description  of,  in  affidavit ^^ 

Fees  to  public  officers  ^39 

Women — 

Rights  of,  under  Reform  Act  ^^^ 

See  Married  woman. 
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LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[January,  1869. 


DIARY    FOR    JANUARY. 


1.  Frid ..  Ctrrtnneinon.  Taxes  to  be  comp.  from  thiadate. 

3.  SUN..  2nd  Sunday  after  ChrUtnuu. 

4.  Hon..  Co.  Ct  and  Suit.  Ct  Ttrm  be^na.    Municipal 

Elections.    Heir  and  Devisee  Sit  com. 
fi.  'Wed..  Epiphany.    Elec.  School  Trnsteea.    Christmaa 

Vacation  in  Chancery  enda. 
6.  Frid..  Last  daj  for  Township,  Vill.  and  Town  Clerks, 

to  make  return  to  County  Clerk. 
9.  Sat  ..  County  Court  and  Surrogate  Court  Term  ends. 
l'\  SUN. .  Isl  S^mday  ajter  Epipkany. 
II.  31  on..  Election  of  Police  Trustees  in  Police  ViUages. 
IS.  Frid..  Treaa.  k  Chair,  of  Man.  to  make  ret.  to  Bd.  of 

Audit    School  Bep.  to  be  made  to  L.  8. 
If*.  Rat.  ..  Articles,  4c.»  to  be  left  with  Sec  Law  Society. 
17.  8UN. .  fnd  Svnday  ojter  Epiphany. 
11  Mon..  Municipalities  and  Munic.  Councils  (exc.  Co.*s) 

and  Tr.  of  Police  Vil.  to  hold  1st  meeting. 
]'>.  Taes^ .  Heir  and  Devisee  Sittings  ends. 
34.  sex. .  Sephtagetima. 
ij.  Mon..  Convertion  of  St.  Paul. 
'2^.  Tufs. .  1st  Meeting  of  County  Councils. 
::'.'.  Vri'l . .  Fxamination  of  Law  Students  for  Call  to  Bar. 
M.  Sat.  ..  Sch.  Finance  Report  to  Board  of  Audit     Last 

day  for  Co.  and  Cities  to  make  n>t  to  P.  S. 

Exam,  of  Art  Clerks  for  ceitif.  of  fitness, 
ni.  SUX. .  Seaagulma. 


®be  Hoal  (S>mxi%* 


AND 

MUNICIPAL  GAZETTE. 


JANUABY,  1869. 


SUCCESSIVE  SUMMONSES  TO  BAR 
STATUTE  OF  LIMITATIONS. 

The  case  put  by  a  correspondent  in  a  former 
Dumber  raises  a  question  upon  which,  so  far 
as  we  are  aware,  there  has' been  no  decision 
in  the  Saperior  Courts.  It  is  one  not  easy  of 
solution^  and  County  Judges  have  taken  diffe- 
reot  yiews  of  the  point. 

We  rather  incline  to  the  opinion  that  the 
issue  of  s  plurieM  summons  for  etery  court 
would  not  be  necessary,  but  that  is  all  we  can 
Bay.    The  18th  rule  of  practice  for  the  Divi- 
sion  Courts  is  eyidently  framed  with  a  Tiew 
to  preTent  the  operation  of  the  Statute  of 
LimitatioDS.     It  provides  that  *^  the  ordinary 
summons  on  demand,"  &c.,  **  shall  be  issued 
according  to  the  form  to  these  rules  appended,** 
&C.,  ^'and  the  iauing  thereof  thall  be  the 
^rMhtfieement  of  the  $uit;  and  every  sum- 
moos  shall  be  numbered  to  correspond  with 
the  demand  or  claim  on  which  it  issues,  and 
dated  as  of  the  day  on  which  the  same  was 
entered  for  suit,  except  in  the  case  of  alioi  or 
pluria  summons,  which  shall  be  dated  on  the 
dif  on  which  it  actually  issues.'*    Thus  in  an 
•ttiw*  or  pluriee  summons  to  connect  it  with 
tbe  original  with  a  view  to  prevent  the  opera- 
tion of  the  Statute  of  Limitations,  not  only 


must  the  demand  or  claim  correspond,  but 
the  numbering  also  must  agree  with  the  ori- 
ginal summons,  though  the  date  of  issue  will 
necessarily  vary.  Although  the  necessity  of 
suing  out  a  summons  every  court  to  keep  a 
suit  alive  may  well  be  questioned,  it  would 
seem  indispensable  that  a  summons  should  be 
sued  out  in  every  year,  if  not  every  six  months, 
in  analogy  to  the  practice  in  the  Superior 
Courts. 

In  England,  a  similar  rule  for  the  County 
Courts  permits  successive  summonses  tcissue, 
to  prevent  the  operation  of  the  Statute  of  Li- 
mitations, and  provides  that  "the  first  and 
each  subsequent  summons  shall  be  in  force 
for  twelve  calendar  months  from  the  time  of 
issuing  the  same,'*  A^c,  and  *Hhat  it  shall  not 
be  necessary  that  any  attempt  be  made  to 
serve  the  first  or  any  successive  summons, 
unless  the  plaintiff  require  the  same.** 

It  is  to  be  regretted  that  our  statute  or  rules 
do  not  contain  the  full  provision  that  exists  in 
the  English  County  Courts  upon  this  subject; 
and  whenever  there  is  a  revision  of  the  Divi- 
sion Court  rules,  the  subject  should  not  be 
lost  sight  of. 


LAW  REFORM  ACT  OF  1868. 

This  Act,  when  in  the  shape  of  a  Bill,  was 
entitled  '*  An  Act  to  reduce  the  Sittings  of  the 
County  Courts  and  General  Sessions  of  the 
Peace,  to  abolish  Recorders*  Courts,  and  for 
other  purposes.**  The  sting  is  in  the  tail. 
The  "other  purposes**  seem  to  be  some  of 
the  objects  of  the  Act,  and  the  result  of  these 
purposes  we  propose  shortly  to  discuss.  The 
whole  thing  has  been  done  so  suddenly  and 
so  little  time  for  discussion  has  been  given  to 
the  interested  public  that  it  is  now  too  late  to 
reason  upon  the  necessity  for  or  propriety  of 
such  a  measure  or  combat  the  argument  of  the 
supporters  of  the  bill  which  has,  with  some 
amendments,  now  become  law. 

The  principal  features  of  this  Act  are  these : 
Recorders  Courts  are  abolished;  the  Equity 
Jurisdiction  of  the  County  Courts  is  done 
away  with;  the  Terms  and  Sittings  of  the 
County  Courts  (except  in  the  County  of  York) 
are  reduced  to  two  in  each  year ;  the  Courts 
of  General  Quarter  Sessions,  now  to  be  called 
the  Courts  of  General  Sessions  of  the  Peace,, 
are  to  be  held  semi-annually;  all  issues  of 
fact  and  assessments  of  damages  in  actions 
brought  in  County  Courts  may  be  tried  and 
assessed,  in  the  election  of  the  plaintiff,  at 
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any  sittings  of  Assize  and  Nisi  Prius  for  the 
county  in  which  the  venue  is  laid ;  all  issues 
of  fact  and  assessments  of  damages  shall  in 
the  absence  of  a  notice  to  the  contrary  be 
heard,  tried  and  assessed  by  the  presiding 
judge  without  the  intervention  of  a  jury ;  and 
lastly,  the  City  of  Toronto  is  re-united  for 
judicial  purposes  to  the  County  of  York. 

Some  of  the  changes  introduced  by  the  Act 
will  meet  with  approval,  and  the  expenses 
of  criminal  justice  may  be  lessened ;  but,  upon 
the  whole,  we  venture  to  assert  that  the  opinion 
of  the  judges,  the  bar,  and  practitioners  gene- 
rally, is  largely  opposed  to  the  Act 

Upon  the  County  Judges  in  those  Cities 
where  Recorders  Courts  have  hitherto  existed 
will  devolve  increased  work  with  reference  to 
criminal  business  in  their  capacity  of  chair- 
men of  the  General  Session  in  their  respective 
Counties.  But  the  other  changes  introduced 
by  this  Act  will,  as  we  shall  shew  hereafter, 
much  decrease  their  civil  business.  On  the 
other  hand,  the  criminal  business  in  the  Ses- 
sions throughout  the  country  will  as  a  rule 
be  reduced,  for  much  of  it  must  necessarily 
(as  there  will  be  only  two  Sessions  in  the 
year  and  prisoners  cannot  be  kept  lying  in 
jail  untried)  be  sent  to  the  assizes  to  be  dis- 
posed of.  The  effect  of  this  will  be  of  course 
incidentally  to  swell  the  calendars  at  Assizes. 

It  has  been  thought  by  some,  that  the  pro- 
visions of  this  Act  respecting  the  alterations 
in  the  Quarter  Sessions  are  unconstitutional,  as 
beyond  the  powers  of  the  Local  Legislature. 
But  we  do  not  pause  to  consider  this  at 
present;  nor  need  we  here  discuss  a  variety 
of  alterations  §k  matters  of  practice  which  are 
only  interesting  to  the  legal  profession. 

It  is  not,  however,  because  some  of  the  clauses 
in  this  Act  are,  in  our  opinion,  defective  in  de- 
tail and  crude  in  form  that  we  object  to  it  It 
48  because  ^e  think  the  effect  of  its  principal 
provisions  will  work  injuriously  to  the  Superior 
Court  judges,  to  the  County  Court  judges,  to 
practitioners  and  to  the  public  This  is  a 
sweeping  assertion,  but  we  nevertheless  think 
that  argument  certainly  is  in  our  favour, 
whether  experience  will  prove  us  to  be  wrong 
we  know  not,  but  time  will  tell.  If  we  are 
wrong  we  will  be  the  first  to  note  the  fact,  and 
be  only  too  glad  to  do  so. 

It  will  scarcely  be  denied  that  this  Act  wiU 
largely  increase  the  duties  of  the  Superior 
Court  judges;  if  they  had  not  enough  to  do 
now  there  would  be  no  harm  in  this,  but  such 


notoriously  is  not  the  fact,  rather  the  con- 
trary. Litigation  may  be  less  in  quantity 
than  formerly,  but  the  special  business  will 
increase  with  the  wealth  and  business  of 
the  country,  and  is  increasing.  There  is, 
therefore,  no  reason  to  suppose  that  the 
work  of  the  Judges  will'decrease.  This  Act, 
we  contend  will  both  directly  and  indirectly 
increase  the  duties  of  the  Superior  Court 
Judges,  and  that  not  in  simple  cases  only, 
but  in  special  cases.  Directly y  because  there 
will  be  two  courts  less  for  the  trial  of  civil 
cases  than  formerly,  and  so  of  necessity 
County  Court  suits,  where  speed  is  of  tny 
object  and  can  by  that  means  be  obtained,  will 
be  brought  down  to  the  assizes  for  trial. 

Indirectly^  the  business  of  the  Queen's 
Bench  and  Common  Pleas  will  be  increased, 
because  the  inclination  will  in  all  special  cases 
be  to  take  cases  before  Superior  Court  Judges, 
and  for  various  reasons — 

1;  The  expense  is  not  thereby  increased 

2.  Parties  will  be  saved  the  costs  of  appeals 
which  might  be  necessary  if  the  cases  were 
tried  in  County  Courts. 

8.  There  is  not  the  same  confidence,  as  a 
rule,  in  the  County  Judges  as  in  the  Supmor 
Court  Judges,  and  clients  as  well  as  practi- 
tioners will  doubtless  make  their  selection  in 
favor  of  the  latter.  And  this  will  be  especially 
the  case  in  certain  Counties  that  need  not  now 
be  specified. 

If  then  the  duties  of  these  judges  are  in- 
creased, some  part  of  their  work  must  be 
neglected,  or  arrears  will  accumulate.  In  either 
case  there  will  be  public  dissatisfaction  which 
must  eventually  bring  about  a  cure,  either  by 
a  return  to  the  system  before  the  "  Law  Re- 
form Act^"  at  which  time  the  County  Judges 
will  necessarily  be  less  competent  for  the 
work  than  now,  or  by  increasing  the  num- 
ber of  Superior  Court  Judges,  which  would 
be  unobjectionable  except  on  the  score  of 
expense,  or  by  increasing  the  jurisdiction  of 
the  Division  Courts,  a  measure  which  would 
only  make  bad  worse,  for  it  is  absurd  to 
imagine  that  <ases  would  be  rnare  satisfac- 
torily disposed  of  in  the  hurry  of  a  Division 
Court,  than  when  they  have  the  safeguards 
of  written  pleadings,  Ac.,  and  the  presence  of 
counsel  to  assist  the  Judge,  combined  with 
the  more  deliberate  investigation  in  a  County 
Court — clearly,  vastiy  Un  so.  It  would  ne- 
cessitato  some  mode  of  appeal  and  destroy 
the  advantages  of  the  present  system  without 
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sufficient  to  compensate  for  what  would  be 
lost 

So  much,  then,  for  the  probable  effect  of 
this  Act  as  to  the  Superior  Court  Judges,  and 
now  as  to  the  County  Judges. 

We  do  not  pretend  to  say  that  the  County 
Court  Bench  is  all  that  could  be  desired.  But 
we  do  assert  that  many  of  the  judges  are  as 
efficient,  as  hardworking,  and  as  learned  as  any 
members  of  the  profession  who  would  accept 
appointments  as  such.  The  really  first  class 
men  at  the  Bar  will  not  take  a  County  Judge- 
ship ;  the  inducements  are  not  sufiScient,  ex- 
cept, perhaps,  in  the  County  of  Tork.  Ap- 
pointments, also,  have  been  made  which  did 
not  redound  to  the  credit  of  the  various 
Governments  that  made  them.  But  in  addi- 
tion to  all  this,  the  very  position  of  a  County 
Jadge  is  a  trying  one,  and  it  is  not  every 
good  lawyer  that  would  make  a  good  County 
Judge.  And  their  tendency  is,  if  anything, 
to  deteriorate  rather  than  to  improve,  as  has 
been  found  to  be  the  case  even  in  England.* 

If  the  special  business  of  the  Superior  Courts 
is  increased  by  this  Act,  the  special  business 
of  the  County  Courts  will  be  proportionately 
decreased.  Whatever  other  effect  that  may 
have,  it  will,  we  fear,  tend  to  the  gradual  dete- 
rioration in  the  learning  of  the  County  Judges, 
they  will  in  &ct  get  "rusty;"  they  are  likely 
to,  and  doubtless  many  will  become  more  and 
more  careless  and  pay  less  regard  to  legal 
principles ;  decisions  when  any  thing  special 
does  come  before  them  will  be  given  more  and 
more  at  haphazard ;  practitioners  will  be  "  at 
set;"  the  laws  will  be  administered  without 
Qoiformity,  and  the  general  legal  business  of 
the  country  will  suffer.  The  growth  of  the 
evil  may  in  some  counties,  owing  to  the 
strength  of  character  of  the  judge,  be  slow, 
bat  we  fear  the  seeds  of  evil  have  been  sown. 

It  is  proposed  we  belieye  to  give  to  the 
County  Judges  jurisdiction  in  those  minor 
criminal  cases  which  magistrates  have  hither- 
to disposed  0^  to  be  decided  by  them  on  their 
Dirision  Court  circuit  Whatever  might  be 
the  advantages  or  disadvantages  of  such  a 
provision  it  would  not  compensate  for  what 
the  judges  will  lose  in  the  way  we  have  point- 
ed out 

Attrition  of  one  mind  with  another  of  equal, 
or  better  if  of  greater  calibre  is  one  secret  of 
judicial  success.  What  the  county  judges 
biTe  of  this  advantage  will  in  a  measure  be 

*  8e«  "FalljwF  of  Local  Tribunal*,"  anU  vol  IV.  p.  870. 


taken  away  by  this  Act  Better  far  to  try  if 
some  scheme  could  not  be  devised  to  group 
the  judges  together  so  as  to  have  an  appeal 
from  one  judge  to  several  and  so  increase  the 
attrition. 

As  far  as  the  profession  are  concerned,  any- 
thing that  is  injurious  to  the  status  of  the 
Judges  by  a  reflex  process  operates  injuri- 
ously on  the  profession; 

The  probable  effects,  as  far  as  the  public 
are  concerned,  have  already  incidentally  been 
considered. 

We  do  not  propose  at  present  to  discuss 
other  Acts  of  this  Session  which  affect  the 
tenure  of  office  and  dismissal  of  County 
Judges,  they  may  possibly  be  disallowed 
by  the  Dominion  Government  as  unconsti- 
tuUonal.  But  we  must  in  conclusion  protest 
against  the  absurdity  of  saying  "  the  county 
judges  are  a  bad  lot^  but  we  will  remedy  that 
by  making  them  worse,  though  in  the  process 
we  may  do  much  harm  to  the  country.  The 
Superior  Court  judges  have  plenty  to  do,  but 
we  will  remedy  that  by  giving  them  more, 
though  the  effect  may  be  to  injure  the  public, 
and  in  the  end  bring  things  to  a  somewhat 
similar  but  infinitely  worse  position  than  they 
are  at  present'* 

Whilst  feeling  bound  to  make  these  observ- 
ations on  some  of  the  provisions  of  this  Act, 
we  are,  on  the  oAier  hand,  glad  to  think  that 
some  of  the  provisions  will  be  beneficial  to  the 
public.  The  decrease  in  the  number  of  Crimi- 
nal Courts  (we  allude  particularly  to  cities,) 
will  be  a  great  boon  to  that  most  long-suffer- 
ing class  of  men  who  have,  as  jurors,  to  sacri- 
fice themselves  for  the  supposed  good  of  their 
neighbours,  and  the  expenses  of  criminal  jus- 
tice will  be  largely  decreased.  By  sec.  18  of 
the  Act  suitors  will  have  the  privilege  (whether 
tikis  IB  an  advantage  or  not  is  too  long  a  sub- 
ject for  discussion  at  present,)  of  having  their 
cases  decided  by  a  Judge  who  can  decide  both 
the  law  and  the  facts  together,  and  this  with- 
out the  public  being  deprived  of  the  safeguard 
of  a  trial  by  jury,  when  such  a  safeguard  is 
required. 


DEATH  OP  JUDGE  DRAPER,  OP 
KINGSTON. 

We  regret  to  announce  the  death  of  William 
George  Draper,  the  eldest  son  of  the  Chief 
Justice  of  the  Court  of  Appeal,  and  Judge  of 
the  County  Court  of  the  County  of  Prontenac^ 
on  Thursday,  the  17th  December  last 
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He  was  a  man  of  very  considerable  natural 
ability,  and  a  universal  favorite  with  all  who 
knew  him,  from  his  generous  and  manly  dis- 
position. He  was  favorably  known  to  the 
profession  as  the  compiler  of  "  Draper's 
Rules,"  and  a  useful  handy  book  on  the  Law 
•of  Dower. 

At  a  meeting  of  the  Bar  of  Kingston,  held 
on  Friday,  the  18th  ult.,  Mr.  Thomas  Kirk- 
patrick,  Q.  C,  in  the  chair,  the  following  reso- 
lutions were  unanimously  adopted: — 

Moved  by  Mr.  James  O'Reilly,  Q.  C,  seconded    ' 
by  Mr.  Alex.  S.  Kirkpatrick, 

Resolved, — Tlint  it  is  with  feelings  of  the  deepest 
regret  that  we  have  heard  of  the  death  of  Wil- 
liam George  Draper,  Esq.,  Judge  of  the  County 
Court  of  Frontenac,  and  fur  many  ^^ears  a  leading 
member  of  its  Bar. 

Mr.  Draper,  in  the  discharge  of  the  onerous 
duties  of  Judge,  won  the  respect  and  esteem  of 
the  community ;  and  by  his  ability  and  courteous 
demeanour  towards  the  Profession,  gained  their 
highest  regard  and  confidence.  The  Bar  of  King- 
ston, therefore,  with  unfeigned  sorrow  mourn  his 
lods,  and  sympathise  with  his  widow  in  her 
^  affliction. 

Moved  by  Mr  Jamcd  Agnew,  seconded  by  Mr. 
'Daniel  Macarow, 

Resolved, — That  the  Bar,  as  a  mark  of  respect, 
'  do  attend  the  funeral  of  the  late  Judge  Draper  in 
costume,  and  do  wear  mourning  for  thirty  days. 

Moved  by  Mr.  J.  A.  HenBerson,  D.C.L.,  se- 
conded by  Mr.  Thomas  Parke, 

Resolved, — ^That  a  copy  of  the  foregoing  resolu- 
tions be  sent  to  Mrs.  Draper. 


DIVISION  COURTS'  ACT. 
Most  of  our  readers  are  probably  aware 
that  an  act  was  passed  last  session  to  give 
increased  powers  to  Division  Courts  with  refe- 
rence to  the  attachment  of  debts,  <fec,  and 
making  some  alterations  in  the  law.  Mr. 
O'Brien  is  preparing  an  annotated  edition  of 
the  late  act,  which  will  shortly  be  published 
in  form  similar  to  his  previous'book  on  Divi- 
sion Courts. 

ACTS  OF  LAST  SESSION. 

The  following  are  some  of  the  Acts  passed 
last  session : — 

AN  ACT 

To,  amend  the  Law  as  to  Wille, 

[Assented  to  19th  December,  1S68.] 

Whereas  it  is  expedient  to  amend  the  law 
as  to  Wills,  Therefore  Her  Majesty,  &c,  enacts 
as  follows : — 

1.  Every  Will  shall  be  construed  with  re- 
ference to  the  real  and  personal  estate  com- 


prised in  it,  to  speak  and  take  effect  as  if  it 
had  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  contrary  inten- 
tion appears  by  the  Will. 

2.  No  conveyance  or  other  act  made  or 
done  subsequently  to  the  execution  of  a  will, 
of  or  relating  to*  any  real  or  personal  estate 
therein  comprised  (except  an  aet  by  which 
the  Will  is  revoked)  shaU  prevent  the  opera- 
tion of  the  Will  with  respect  to  such  estate  or 
interest  in  such  real  or  personal  estate  as  the 
testator  shall  nave  power  to  dispose  of  at  the 
time  of  his  death. 

3.  Every  will  shall  be  revoked  by  the  mar- 
riage  of  the  testator,  except  a  Will  made  in 
exercise  of  a  power  of  appointment  when  the 
real  or  personal  estate  thereby  appointed  would 
in  default  of  such  appointment^  pass  to  tlie 
testator's  heir,  executor  or  administrator,  or 
the  person  entitled  as  the  testator's  next  of 
kin  under  the  statute  of  distributions. 

4.  No  will  shall  be  revoked  by  any  pre- 
sumption of  an  intention  on  the  ground  of  an 
alteration  in  circumstances. 

6.  No  Will  or  codicil,  or  any  part  thereof, 
shall  be  revoked  otherwise  than  as  aforesaid, 
or  by  another  Will  or  codicil  executed  accord- 
ing to  law,  or  by  some  writing  declaring  an 
intention  to  revoke  the  same,  and  execut^  in 
the  manner  in  which  a  Will  is  by  law  required 
to  be  executed,  or  by  the  burning,  tearing  or 
otherwise  destroying  the  same  by  the  testator, 
or  by  some  one  in  his  presence  and  by  bis 
direction,  with  the  intention  of  revoking  the 
same. 

6.  This  Act  shall  not  apply  to  the  Will  of 
any  person  who  is  dead  before  the  first  day  of 
January,  one  thousand  eight  hundred  and 
sixty-mne. 

AN  ACT 

To  amend  the  RegUtry  Act,  and  to  further 
provide  ae  to  the  Certificates  of  Married 
Women,   touching  their  consent  as  to  the 
execution  of  Deeds  of  Conveyance, 

[Assented  to  19th  Deceml)er,  1868.] 

Whereas  it  is  desirable  to  amend  the  Regis- 
try Law  of  Ontario,  so  far  as  to  give  certainty 
to  the  right  of  married  women  jointly  with 
theur  husbands  to  execute  certificates  of  dis- 
charge of  mortgage :  Therefore,  Her  Majesty, 
&C.,  enacts  as  follows : — 

1.  From  and  after  the  passing  of  this  Act, 
when  any  registered  mortgage  of  lands  wheron 
a  married  woman  may  happen  to  be  a  mort- 
gagee therein,  or  whereof  the  assignee  is  a 
married  woman,  shall  have  been  satisfied,  the 
Registrar,  on  receiving  a  certificate,  executed 
jointly  by  such  married  woman  and  her  hus- 
band, in  the  form  prescribed  by  the  Regii^try 
Act  of  Ontario,  shall  register  such  certificate 
in  the  same  manner  provided  by  said  Act  for 
registering  certificates  of  discharge  of  mort- 
gage, and  such  certificate  shall  be  deemed  a 
discharge  of  such  mortgage  to  the  same  effect 
as  any  other  certificates  restored  under  the 
said  Act;  and  it  shall  not  be  necessary  to 
produce  any  certificate  of  such  married  wonuin 
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•  ompany's  bailifi^  seized  a  certaia 
Is  belonging  to  the  plaintiff.     The 
1  M/bis  plea,  justified  the  seizure  un- 


but  did  not  allege  any  authority 

porate  seal.     On  demurrer  the 

^ig's  Bench  held  that  the  appoint- 

iff  by  a  corporation  must  be  under 

0  seal,  and  that  the  plea  was  bad. 
ears  after  this,  however,  we  find 

f  l|P  Common  Pleas  deciding,  in  the 

^^^y  Y.   LonQy  3  Lev.   107,  that  a 

lad  seized  cattle  damage  feasant 

e,  in  his  plea  of  justification, 

intment  was  under  the  corporate 

es  oi  Horn  v.  Ivie  and  Manhy 

efore,  established  that,  as  a  gcn- 

1  bailiff  of  a  corporation  must  be 
writing  under  the  corporate  seal ; 

bailiff  to  distrain  cattle  damage 
not  be  so  appointed.  This  rule 
laid  down  in  Viner's  Abrig.  Tit. 
|(B.)  6  ;  where  however,  it  is  add- 
__  „  '^  corporation  have  a  head  an  ap- 
^I^C##^"<l<2r  seal  is  not  necessary.  It 
lOticed,  however,  that  Cary  v.  Ma- 
tt we  shall  presently  notice,  is  the 
P«||f  €^li^ty  cited  in  support  of  the  passage. 
I*IS^8S*^fe*  London  Waterwo^rhs  Company  v. 
itfOli^r^SjSng.  489,  the  necessity  for  an  ap- 
^nder  seal  is  asserted  by  Best,  C. 
^idered  iudsment  of  the  Court  of 
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iM&f^ilX*  H^jij^i^ijeili^d  to  have  been  an  ordinary  ser- 

^  .w    .   ,J^|i[^^* ^^  ^^flC^jeed  was  not  in  truth  a  distress  at 

^mi!cMlgM^t^j'<M''^^^^^S^t^^^  of  forfeited  goods.     Moreover 

EiS-iihif&fiM^T^I-^?  **?*%!*'?  >°  ^'[<';   A^bridg.   Traverse  per 

"lcrSSt^i9^o^-^f*'§^i'lf*^i   *nd  IS  still  clear  law,  that  a 
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gpply  in  the  case  of  corporations. 

•fy  of  this,  too,  there  are  several 
ities  on  the  other  side.  The  first 
1  Salkeld,  191,  in  the  following 
orporation  aggregate  may  appoint 
strain  without  deed  or  warrant, 

•cook  or  butler,  for  it  neither  vests 

Jny  sort  of  interst  in  or  out  of  the 

so  held  inter  Cary  v.  Mathews 

c."     This  case,  however,  is  also 

1  Shower,  61,  and  8  Mod.  137,  and 

cports  it  would  appear  that  the 

there,  as  well  as  in  one  or  two 

^  was  whether  a  bailiff  of  a  corpo- 
l^i^was  duly  appointed  for  general 
Id  distrain  without  a  special  au- 
t'il^'haps,  therefore,  neither  Gary  v. 
-"'^7  the  above  cited  passage  in  Viner's 
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Aridg.,  which  depends  upon  it,  can  be  consid- 
ered as  of  any  authority  on  either  side  of  the 
question.  Far  more  weight,  howeyer,  is  due 
to  a  passage  in  Yiner's  Abridg.  Tit  Carpara- 
tions  (E),  25  and  29,  where  it  is  said  that 
"  He  who  distrains  as  bailiff  of  a  corporation, 
and  is  not  bailiff,  may  make  conusance,  &c, 
if  they  agree  to  it,  and  good  without  doed ; 
and  the  case  was  that  one  of  the  corporation 
had  distrained  in  right  of  the  corporation,  and 
had  not  their  deed."  Though  the  law  is  that 
a  bailiff  may  justify  *^  trespass^  as  bailiff  to 
a  corporation  without  a  deed,  yet  it  is  not  like 
to  a  bailiff  in  an  assize.  Doe  ▼.  Feiree,  2 
Camp.  96,  though  indirectly  bearing  on  the 
present  question,  may  be  considered  as  shaking 
the  authority  of  the  old  decisions,  as  it  was 
there  held  that  a  verbal  notice  to  quit  giyen 
by  a  steward  of  a  corporation  was  good,  with- 
out showing  his  authority.  The  old  rule, 
however,  seems  to  have  received  its  great  blow 
from  the  Court  of  Queen's  Bench,  in  Smith  v. 
The  Birmingham  Oas  Company^  1  A.  &  E. 
526.  After  considering  the  authorities  the 
Court  there  held  unanimously  that  a  bailiff 
need  not  be  appointed  by  writing  under  the 
corporate  seal.  An  attempt  may  indeed  be 
made  at  some  future  day  to  place  this  case  on 
the  narrow  basis  of  the  company's  Act,  the 
9th  section  of  which  would  have  quite  sup- 
ported the  decision.  It  is  clear,  however, 
from  their  judgments,  that  the  learned  judges 
did  not  decide  the  case  on  any  such  narrow 
basis,  but  intended  to  lay  down  a  broad  gen- 
eral rule.  Indeed  they  refused  to  recognise 
Horn  V.  Ivie  as  a  general  autho^ty,  and  Lord 
Denman,  C.  J.,  said  that  H  proceeded  simply 
on  the  ground  that  the  service  of  the  bailiff 
was  not  an  ordinary  one. 

On  the  whole  the  weight  of  authority  seems 
very  strongly  in  favour  of  the  view  that  the 
corporate  seal  is  not  necessary;  but  at  the 
same  time,  both  corporations  and  bailiffs  will 
do  well  to  have  the  corporate  seal  affixed 
whenever  circumstances  will  allow  this  to  be 
done. — Solicitors^  Journal. 


THE  LAW  OF  LIBEL. 

The  law  of  libel  has  proverbially  proved  a 
stumbling-block  of  perplexity  to  public,  coun- 
sel, judges,  and  juries.  But  it  has  lately  re- 
ceived a  magisterial  interpretation  more  per- 
plexing than  ever,  and  which,  if  it  be  confirmed 
by  judicial  fiat^  may  well  suggest  to  many  an 
elector,  and  many  a  candidate,  in  the  coming 
contest,  the  necessity  for  a  revision  as  to  some 
of  its  clauses.  The  conclusion  arrived  at  in 
the  case  alluded  to  seems  so  utterly  at  variance 
with  common  sense  as  to  become  almost  in- 
credible ;  and  yet  the  legal  profession  is  under- 
stood to  hold  it  to  be  technically  sound.  But 
what  will  common  sense  say  to  such  circum- 
stances as  these  ?  A  certain  London  tradesr 
man  provides  his  son  with  an  education  which, 
as  far  as  can  be  judged  of  his  means,  may  be 
termed  a  more  than  liberal  one,  and  on  his 
becoming  able  to  undertake  it,  procured  him 


a  situation  in  a  bank.  But  by  the  time  this 
young  gentleman  had  attained  the  age  of 
twenty-three,  he  had  managed  to  get  dismissed 
from  his  appointment,  under  circumstances 
very  nearly  bringing  him  within  the  verge  of 
the  law,  as  well  as  to  commit  two  or  three 
escapades  of  a  similar  nature — to  become 
bankrupt,  to  incur  overwhelming  debt,  and  to 
marry  disreputably.  The  fiunily  being  aware 
of  all  this,  cast  him  off^  the  father  expressly 
declining  all  further  personal  intercourse  with 
him.  In  answer,  however,  to  an  application 
made  to  him  a  few  weeks  ago  by  his  son,  the 
father  dictated  a  letter,  through  one  of  bis 
daughters,  renewing  the  repudiation,  and  re- 
counting his  reasons  for  his  decision  For 
sending  this  letter  the  son  summoned  the 
father  before  the  Lord  Mayor  on  a  charge  of 
**  unlawfully  writing  and  publishing,  or  causing 
to  be  written  and  published,  a  false  and  de- 
famatory libel  I"  Did  ever  technical  terms  so 
utterly  pervert  the  simple  truth  f  The  son, 
in  cross-examination,  admitted  every  fact 
which  the  father  had  asserted  in  justification 
of  his  own  conduct  It  was  not  denied  that 
in  a  legal  point  of  view,  had  the  father  indited 
the  epistle  with  his  own  hand,  it  would  have 
been  a  *^  privileged  communication,''  and  so, 
unimpeachable.  But  because,  dedining  any 
primary  communication  with  his  worthless 
offspring,  he  chose  to  employ  his  daughter— 
the  lad's  own  sister — ^as  his  amanuensis — ^it  is 
ruled  that  the  law  may  step  in  and  declare 
him  to  have  written  and  phblished "  a  libel ! 
So  little  of  "publishing''  was  there  in  the 
matter  that  in  this  very  letter  the  poor  maa 
offers  to  pay  £20  if  his  son  vrill  take  another 
name,  so  that  the  family  may  not  be  disgraced 
by  the  "  publicity  "  of  his  misdeeds.  He  was, 
nevertheless,  committed  for  trial — under  bail, 
of  course — and  W^tminster  Hall  says  that  no 
other  conclusion  was  possible!  Now,  the 
trial  will  most  likely  come  on  next  week,  and 
as  it  is  quite  impossible  to  suppose  that  any 
jury  will  convict,  or,  if  it  did,  that  any  judge 
would  pass  other  than  a  nominal  sentence 
under  the  circumstances,  would  it  not  be  worth 
the  while  of  our  future  legislators  just  to  dock 
the  "  law  of  libel "  of  a  possible  intrepretation 
which  is  not  only  a  reproach  to  its  common 
sense,  but  which  must  end  in  being  practically 
nullified  on  every  occasion  when  it  is  asserted 
— London  Cor.  of  Saunderi  JSevs-Letter. 


THE  ACTIONS  FOR  BREACH  OF 
PROMISE  OF  MARRIAGE. 

Baron  Bramwell  has  ventured  to  talk  com- 
mon sense  to  a  jury  on  this  subject,  and  we 
rather  hope  than  expect  that  other  Judges 
will  follow  his  exampla  He  has  told  a  jury 
that  when  a  man  and  a  woman  have  found  out 
that  they  could  not  agree,  it  was  better  for 
them  to  break  the  engagement  than  to  keep  it 
This  seems  sufficiently  obvious  when  put  into 
print;  nevertheless,  it  has  rarely  found  ex- 
pression in  a  Nisi  Prius  Court,  Judge  and  jury 
and  counsel  usually,  as  by  one  consent,  lay- 


.1 


January,  1869.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[Vol  v.-^r 


ing  aside  their  good  soDse,  and  talking  and 
acting  upon  sentimentalities  which  they  would 
be  as  unanimoosly  ashamed  to  acknowledge 
upon  any  other  occasion.  From  the  opening 
of  the  counsel  for  the  plaintiff  to  the  final  yer- 
dict,  it  is  always  assumed  that  the  woman  is 
an  injured  innocent,  the  man  a  sneaking  cow- 
ard, and  heavy  damages  are  awarded  to  the 
plaintiff  for  what? — ^for  having  escaped  from 
a  bad  hnsband  and  a  life  of  misery. 

We  were  surprised  to  see  our  usually  sen- 
sible and  Boher-minded  ootemporary,  the  Daily 
Kevst,  yielding  to  the  sentimental  mood,  and 
commending  this  action  as  an  alternative  for 
the  personal  chastisement  which  irate  fathers 
and  brothers  would  otherwise  inflict  upon  the 
offender.  In  putting  forward  this  argument, 
the  New9  &Ils  into  the  fallacy  that  lurks  at 
the  bottom  of  all  the  arguments  that  are  urged 
by  the  supporters  of  this  action — that  it  is  a 
protection  to  good  and  honest  women.  Now 
that  is  precisely  what  it  is  not  The  really  in- 
jured woman  never  seeks  damages  for  wounded 
affections.  The  very  fact  that  a  woman  will 
go  into  a  court  and  permit  her  heart's  secrets 
to  be  exposed  to  public  gaze,  and  her  love 
passages  made  the  jest  of  counsel  and  the 
provocation  to  **  shouts  of  laughter,'*  is  of  itself 
proof  that  she  is  not  a  woman  whom  any  man 
ought  to  be  compelled  to  marry.  The  action, 
in  fact,  answers  itself.  It  should  be  said, 
''Your  presence  here  is  proof  positive  that 
JOQ  had  no  true  womanly  feelings  to  be  out- 
raged, and  therefore  you  have  incurred  no 
damaga" 

There  is,  of  course,  one  shape  which  this 
action  may  assume  that  would  entitle  the 
plaintiff  to  compensation:  where  advantage 
has  been  taken  of  the  engagement  for  the  pur- 
pose of  seduction.  But  even  in  such  cases 
the  wrong  is  the  seduction,  and  that  is  the 
proper  form  of  the  action,  the  engagement 
being  an  aggravation  of  the  damages. 

Asa  matter  of  fact,  nine-tenths  of  the  actions 
for  breach  of  promise  of  marriage  are  purely 
mercenary.  The  woman  has  first  deliberately 
set  a  trap  for  the  man,  and  caught  him,  as 
designing  mothers  and  clever  daughters  know 
so  well  how ;  and  it  is  a  matter  of  calculation 
that  the  victim  must  be  bled  somehow.  If  he 
marries,  his  whole  fortune  is  captured;  if  he 
recovers  his  senses  and  escapes,  then  a  ^od 
slice  of  it ;  this  latter  is  the  event  most  desired, 
And  not  infrequenUy  the  woman  would  her- 
self have  broken  it  off*,  if  the  man  had  proved 
more  faithful  than  she  had  hoped. 

How  juries  having  a  knowledge  of  the  world 
<^  award  the  outrageous  damages  they  so 
often  give  in  cases  where  forty  shillings  would 
exceed  the  plaintifiTs  deserts,  is  one  of  those 
mysteries  of  the  iury-boz  which  the  lawyers, 
who  are  excluded  from  that  sase  tribunal,  are 
wholly  unable  to  explain.  Perhaps  if  the  hint 
^e  published  recently  from  one  of  the  brief- 
less, that  he  and  his  brethren  might  do  useful 
duty  as  special  jurymen,  should  be  hereafter 
^opted,  we  may  hope  to  learn  something  of 
the  manner  in  which  jurymen  argue  and  form 


their  judgments  and  arrive  at  verdicts.  As  it 
is,  we  can  only  urge  upon  the  counsel  for  the 
defence  in  these  cases,  to  substitute  for  feeble 
jests  an  earnest  appeal  to  the  common  sense 
of  the  jury,  and  upon  the  Judge  to  give  it  effect 
after  the  manner  of  Baron  Bramwell,  and  per- 
haps some  of  us  may  yet  live  to  see  a  rational 
view  of  this  action  accepted  and  offered. — 
EnglUh  Exchange, 


SIMPLE  CONTBACTS  ft  ASTAIBS 
OF  EVEBY  DAY  LIFE. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Sunday  Pubuo  Estbbtaixmiht. — Action  for 
penalties.  Case  stated  without  pleadings  for 
the  opinion  of  the  Court  whether,  under  the 
following  eircumBtances,  St.  Martin's  Hall  had 
been  opened  or  used  on  Sunday  for  public 
entertainment  or  amusement,  or  for  publicly 
debating,  and  was  to  be  deemed  a  disorderly 
bouse,  within  21  Geo.  III.  o.  49.  Defendant,  as 
president  of  an  association,  duly  registered  the 
hall  under  18  <fe  19  Viet.  c.  18,  as  a  place  of 
meeting  for  religious  worship  bj  the  association, 
under  the  title  *  Recreative  Religionists.'  On 
several  Sunday  evenings  meetiogs  were  held, 
when  saored  music  was  played  and  sung  by  sing- 
ers, some  of  whom  were  paid,  and  addresses  de. 
livered,  some  of  a  religious  tendency,  some  neu- 
tral rather  than  religious,  but  noTer  irreligious 
or  prpfaoe ;  no  debating  or  discussion,  nothiog 
dramatic  or  oomic,  or  tending  to  the  eorruption 
of  morals,  or  to  the  encouragement  of  irreligion 
or  profanity.  Admission  was  partly  free,  partly 
by  tickets  sold  for  money.  Pecuniary  gain  was 
not  the  object  of  the  promoters,  who  in  fact  suf- 
fered a  pecuniary  loss. 

The  Court  held  that  a  place  duly  and  hon- 
estly registered  as  a  place  of  publio  worship 
(though  that  worship  be  not  according  to  any 
established  or  usual  form),  in  which  no  music 
but  saored  musio  is  performed  or  sung,  where 
nothing  dramatic  is  introduced,  where  the  dis- 
courses are  intended  to  be  instsuotive,  and  con- 
tain nothing  hostile  to  religion,  and  where  the 
objects  of  the  promoters  may  be  either  to  ad- 
vance their  own  views  of  religion,  or,  as  they 
allege,  *to  make  science  the  handmaid  of  re- 
ligion,' is  not  '  nsed  for  publio  entertainment  or 
amusement '  within  the  statute ;  and  as  to  the 
proviso  in  section  8,  that  the  promoters  were 
not  deprived  of  the  benefit  of  the  Toleration  Aet, 
1  W.  <fe  M.  0.  18. — Baxter  v.  Langley,  EDglish 
Rep.,  Nov.  19,  1868. 


TaAMsriB  OF  Mobtgaob^No  Noticb  to  Mobt- 
QAOOB. — In  July  1858  the  trustees  of  a  school 
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and  chapel,  moitgage>i  the  property  for  1,400Z. 
to  Meflsrs.  Nixon  k  Feir,  who  ia  January,  1864, 
transferred  the  mortgage  to  the  plaintiff.  On 
the  transfer  Messrs  Stnckley  &  Wrigle,  acted  as 
solicitors  of  both  parties ;  the  plaintiff  permitted 
them  to  retain  the  deeds,  and  gave  no  notice  of 
the  transfer  to  the  mortgagors.  In  Angnst  1864 
the  mortgagors,  in  ignorance  of  the  transfer, 
paid  the  whole  sum  due  on  the  moitgage  to  Stuck- 
ley  A  Wrigley,  agents  for  Nixon  &  Few,  who 
acknowledged  the  payment  by  a  deed  the  nature 
of  which  was  falsely  represented  to  them.  Mean- 
while, Stuckley  k  Wrigley  conoealed  these  trans- 
actions from  the  plaintiff,  and  continued  to  pay 
him  interest  at  the  proper  intervals,  until  the 
end  of  1867,  when  Stuckley  disappeared,  and  the 
whole  fraud  was  discoTcred.  The  plaintiff  now 
filed  a  bill  of  foreclosure  against  the  mortgagors* 

For  the  defendants  it  was  argued  that  the 
plaintiff,  not  haring  given  notice,  was  bound  by 
any,  transactions  between  the  mortgagors  and 
the  original  mortgagees,  and  that  payment  to 
Stuckley  k  Wrigley  operated  as  a  payment  to 
them. 

The  Master  of  the  Rolls  held  that  the  pay- 
ment to  Stuckley  <fc  Wrigley,  and  the  acknow- 
ledgment under  seal  given  by  Nixon  A  Few, 
could  not  affect  the  plaintiff  and  could  only  af- 
fect Nixon  k  Few  by  way  of  estoppel ;  and  his 
lordship  made  the  common  foreclosure  decree. — ' 
Wiihinffton  ▼.  Tale,  English  Rep.,  Nov.  24,  1868. 


COVIHAHT  NOT  TO  BE   **  COHOEUIXD  OR  INTBB- 

xsTKD  IN  "  A  Trads  — This  was  a  motion  for  an 
injunction  against  the  defendant,  who  had  sold 
to  the  plaintiff  the  good  will  and  business  of  a 
tailor's  trade,  which  be  had  carried  in  High 
Holborn,  the  defendant  covenanting  upon  set- 
tling the  purchase  not  to  *<  carry  on  or  be  con- 
cerned or  interested  in  the  business  of  a  tailor  ** 
within  a  fixed  distance  from  his  late  place  of 
business.  The  defendant  had  recently  taken  an 
engagement  as  foreman  (according  to  the  plain- 
tiff) to  his  nephew,  who  carried  on  the  same 
trade  under  the  same  name  as  that  of  the  de- 
fendant, within  the  proscribed  limits. 

On  a  motion  to  restrain  the  breach  of  the 
covenant,  it  was,  on  the  part  of  the  defendant, 
denied  that  he  was  acting  as  foreman,  and  sub- 
mitted that  his  hiring  himself  as  a  mere  jour- 
neyman tailor  to  a  relation  who  happened  to 
bear  the  same  name  was  no  breach  of  the  cove* 
nant,  which  only  applied  to  the  interest  of  a 
principal  or  partner  in  business. 

Jleld,  that  every  workman  was  "interested"  in 
the  trade  of  his  master;  the  defendant  had  the 
opportunity,  and  probably  took  advantage  of  it,  of 
withdrawing  the  plaintiff's  customers,  and  induc- 


ing them  to  follow  him  ;  he  had  therefore  broogbt 
himself  both  within  the  spirit  and  the  letter  of 
the  coTenant,  and  the  injunction  was  gruite<i 
accordingly. — Newling  ▼.  DobtU,  English  £ep.. 
Nov.  19,  1868. 


CoNTiMPT  OF  Court  —  Publisbino  is  News- 
papers OF  Mattkrs  Cokkkctcd  with  a  Pskdiso 
Suit. — The  solicitor  for  the  defendant  io  tLii 
suit  had  written  anonymously  in  the  Volmt*er 
Gazette^  impeaching  the  novelty  and  u&efulnesi 
of  a  cartridge,  a  patent  for  which  the  pkintiif 
has,  and  the  validity  of  which  is  in  question  in 
the  suit.  This  was  a  motion  to  commit  the  9ci> 
citor  as  having  been  guilty  of  contempt  of  ccnrt. 
There  was  also  a  motion  against  the  editor  of 
the  newspaper. 

The  Master  of  the  Rolls  made  an  order  t) 
commit  the  solicitor,  but  directed  that  it  sbouli 
not  be  enforced  for  a  fortnight,  to  «nfible  him  t: 
insert  an  apology  in  the  Volunfefr  QateiU  ;  aui 
in  case  he  did  so,  that  it  shuald  not  be  eiifore:<i 
at  all,  except  that  he  was  to  pay  the  cos'd  of  thf 
motion.  He  refofed  to  make  au  order  a^aioj; 
the  editor,  but  did  n<>t  give  him  costs. — Davi  t 
Eley,  L.  J.  Notes,  Deo.  18,  1808 


Action  on  Adminijjtration  Bond.  — Ou  up 
application  to  stay  proceediugn  on  an  s'liuiois- 
tration  bond: 

Heldf  1.  That  no  citation  is  necessary  to  eoa- 
pel  the  delivery  of  an  account  by  au  admini^trs- 
tor,  or  to  make  it  necessary  for  an  administrator 
to  collect  and  pay  debts. 

2.  The  want  of  a  decree  of  distribution  is  sn 
answer  by  way  of  plea  to  a  breach  for  not  dis- 
tributing. 

8.  Full  damages  may  be  reeorered  on  breach 
for  not  administering.  Qutent,  if  the  breach 
should  show  receipt  and  misappropriatiun  cf 
funds;  but  if  declaration  defective  in  that  re- 
spect,  defendants  shouTd  demur. 

Stay  of  proceedings  refused. — Neiil  v.  M^- 
Laughlin  tt  oi.,  5  U.  C.  L.  J.,  N.  S.,  18. 


Defamation  —  Rumour —  Jlstificatios.— T*) 
an  action  for  slander  the  defendant  pleaded  thai 
in  speaking  the  words  he  meant,  and  was  under- 
stood to  mean,  thnt  there  was  a  rumour  correot 
to  the  effect  of  the  word:;  used,  and  that  such  & 
rumour  was  actually  current 

Heldy  that  the  pxi8tenov  of  the  rumour  was  so 
justification,  and  that  the  plea  was  bad— 1^<;^ 
Arinv.  Hall,  6  W.  R,  837. 
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OKTABIO  BEFOBTS. 


QUEEN'S  BENCH. 


{Srpjried  hjf  C.  BoBiKsoK,  Esq.,  J.C.  Bfporter  to  the  Court.) 

GbAKT  AlTD  ThI  COBPOKATIOir  OF  TBI  ToWirtRIV 

or    PVSLIKCH. 

TovB%  HaU— By-law  to  trtd-'PTWiricn  Jbr  paymtni 

k  Tovmsliip  corporation  passed  s  by-Uw  on  the  l&th  June. 
1S6T.  autnomiog  the  purcluse  of  a  site  for  and  the  erec- 
tii>D  of  a  town  bul,  but  not  malcing  proyiaion  for  meeting 
tb«  expense,  for  whicii  it  did  not  appear  that  there  were 
»aT]<lus  moneys  on  hand.  On  the  Slst  of  August  they 
pa&sed  the  annual  by-hiw  for  ordinary  expenditure,  and, 
in  addition  to  the  sum  required  therefor,  provided  by 
the  same  by-law  for  raising  the  amount  required  fur  the 
Kte  and  building.  On  application  to  quash  these  by-laws 
it  appeared,  in  answer,  that  the  site  had  been  conveyed 
to  the  corporation  and  paid  for,  and  the  hall  completed, 
and  that  ^ere  were  Ainds  in  the  treasurer's  hands  to  pay 
for  it 

Stld,  thai  although  the  corporation  might  not  have  been 
jtrictiy  regular,  th»  by-laws  should  not  now  be  quashed, 
tad  the  nut  was  discharged,  but  without  costs. 

[Q.  B.,  H.  T.,  SI  Vic.  1868.1 

In  this  CAM  Walih,  daring  laat  term,  obtained 
ft  rale  nut  calling  upon  the  Corporation  of  the 
Township  of  Piulinoh,  to  show  caaae  why  bjr- 
UwsNos.  144,  145,  and  146,  or  some  of  them, 
or  Bomo  parts  thereof,  shoald  not  be  eet  aside, 
with  costs,  on  warioua  groands :  1.  That  it  does 
oot  appear  bj  said  bj-laws,  or  either  of  them, 
at  what  time  the  debt  or  obligation  thereby  cre- 
ated sbonld  fall  due  or  be  disobargeable.  2.  That 
the  debts,  as  to  the  purchase  of  a  site  of  a  town 
h&il  and  the  ereettoa  thereof,  is  not  an  ordinary 
expense  of  the  Townphip.  8  That  the  amoant 
of  the  ratable  property  of  the  Township  for  the 
year  1867,  according  to  the  last  refised  assess- 
ment roll,  is  not  recited  in  either  of  said  by-laws. 
1  That  it  is  not  stated  whether  the  corporation 
had  at  the  time  of  passing  the  by-laws  respect- 
ively other  or  any  existing  debts,  whereby  it 
might  be  known  whether  the  rate  for  this  debt 
would  be  beyond  the  power  of  the  Council  to  con- 
tract. 5.  That  the  corporation  had  not  sarplns 
foods  or  moneys  in  their  hands  at  the  time  of 
pagfling  any  of  the  by-laws  for  the  porchase  of 
the  site  of  the  town  hall,  or  the  erection  of  the 
hoilding  thereon.  6.  That  the  said  by-laws,  or 
so  mach  of  them  as  relates  to  the  site  and  the 
erection  of  the  hall,  is  bad  and  Toidable.  7.  That 
the  by-laws  were  not  submitted  to  the  ratepayers. 
according  to  the  Statnte.  8.  That  by-laws  Nos. 
144  and  145  do  not  shew  on  what  day  or  at  what 
time  ihey  go  into  effect. 

The  application  was  made  on  sworn  copies  of 
the  by-laws  and  affidaTits,  shewing  that  the  site 
for  the  town  ball  bad  been  purchased  and  a  con- 
tract entered  into  for  the  erection  of  the  building, 
C(id  that  the  works  were  in  progress. 

The  facts  in  the  case,  firom  the  affidawits  filed, 
^pp^red  to  be  these : — that  the  Council  of  the 
ToffDship  on  the  15th  June,  1867,  passed  a  by- 
^w.  No.  144,  authorising  the  purchase  of  a  par- 
tieular  piece  of  land  for  a  site  for  a  town  hall, 
Pr^S^  therefor  $384,  which  the  Treasurer  was 
to  psy  out  of  the  funds  of  the  corporation  :  that 
on  the  29th  July  they  passed  a  bylaw.  No.  145, 
i«  n\9e  bf  rate  moneys  for  the  general  purposes 
<!f  tbe  corporation,  and  also  to  provide  means  to 
^a;  for  the  town  ball  and  site. — (It  is  unneces- 
sary to  notice  this  by-law  at  length,  as  it  was 
Bever  acted  upon  and  was  tepealed) ;  and  that 


on  the  Slst  August  1867,  they  passed  by-law  No. 
146.  This  by-law  recited  that  by-law  145  had 
not  been  acted  upon,  and  after  reciting  that  ee- 
timates  had  been  made  for  the  lawful  purposes 
of  tbe  township  for  the  year  1867,  it  provided 
that  in  addition  to  the  rate  for  County  purposes, 
&c.,  there  must  be  levied  for  a  site  and  the  erec- 
tion of  a  town  ball  authorised  by  by-law  141, 
$2000.  It  then  enacted  that  by-law  1 46  be  re- 
pealed, and  it  provided  for  the  raising  and  col- 
lecting upon  the  ratable  property  in  tbe  Town- 
ship for  tbe  then  present  year,  besides  the  sum 
required  for  the  ordinary  purposes,  $2000  for 
the  site  and  building,  and  for  that  purpose  iro- 
posed  a  rate  of  2  mills  in  the  $,  which  would  be 
sufficient  to  meet  that  amonnt 

It  also  appeared  that  the  town  ball  was  much 
wanted,  and  that  it  was  the  desire  of  tbe  ratepay- 
ers that  one  should  be  erected  that  the  township 
was  a  wealthy  one,  and  without  any  debt:  that 
it  was  not  intended  to  create  any  debt  on  account 
of  this  site  and  hall  to  be  erected  thereon,  but 
that  the  whole  amount  required  shouid  be  iin- 
poved  by  a  rate  for  that  purpose,  and  collected 
and  paid  over  duriug  the  then  current  year : 
that  $8029  had  been  collected  of  tbe  rate  imposed 
by  by-law  146,  without  any  distress  being  made: 
that  the  site  was  paid  for  out  of  these  rates :  that 
on  the  5th  December  the  town  hull  was  complet- 
ed and  proi20unced  satisfactory  by  the  Township 
Inspector :  that  according  to  tbe  terms  of  the 
contract,  a  copy  of  which  was  attached  to  the 
Treasurer's  affidsvit,  the  building  wns  enly  to  be 
paid  for  when  completed  and  passed  by  the  In- 
s($eotor;  and  the  Treasurer  swore  there  was 
more  than  enough  in  his  hands  to  pay  the  ful 
amount  of  the  contract  price. 

C.  Bobinionf  Q,  C,  and  Outhrit  shewed  cause 
during  the  same  term,  referring  to  the  Municipal 
Institutions  Act  1866,  sees.  191,  284,  285,  225, 
226,  227,  246,  sub-sec.  1,  269.  sub-sec.  8,  279, 
282 ;  FUteher  and  the  Municipality  of  Euphrana, 
18  U.  C.  R.  129;  OHenon  and  th$  Municipality 
of  Ontario,  9  V.  C.  R.  629. 

Freeman,  Q.  C,  supported  tbe  rule,  citing 
McMaeter  and  the  Corporation  of  Newmarket,  1 1 
C.  P.  898. 

MoBaxsoir,  J.  delivered  the  judgment  of  the 
Court. 

A  perusal  of  the  affidavits  filed  shews  very 
clearly  that  the  merits  of  the  case  are  entirely 
with  the  corporation.  U  is  quite  evident  that 
the  by-law  146  is  not  a  by-law,  nor  was  it  intend- 
ed to  be  one,  within  the  provisions  of  sec.  226  of 
the  Municipal  Act .  It  is  merely  a  by-law  for  the 
raising  funds  for  the  ordinary  purposes  of  tbe 
municipality  for  the  current  year,  containing  a 
provision  for  rsising  by  special  rate  during  the 
same  year  an  amount  neccKsary  to  defs^y  the 
purchase  of  the  site  and  the  expenses  of  erecting 
a  town  hall.  Nothing  appears  shewing  in  the 
slightest  degree  that  the  Council  were  not  acting 
bonA  fide,  or  contrary  to  the  wishes  of  the  rate- 
payers. 

The  easels  quite  distinguishable  from  McMaster 
and  The  Corporation  of  Newmarket  (1 1 C.  P.  898), 
relied  on  by  the  applicant's  counsel.  There  no 
provision  was  made  by  rate  to  raise  the  neces- 
sary amount  to  pay  for  the  site  and  the  erection 
of  the  hall,  nor  were  the  fnnds  on  hand  to  meet 
the  demand  when  doe,  and  a  debt  was  contracted 
wbieh  had  to  be  paid  by  funds  during  the  ensu- 
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ing  year.  In  that  case  also  the  oounoil  were  act- 
ing in  defiance  of  the  ratepayers,  and  a  petiUon 
signed  by  a  large  majority  of  the  electors.  In 
the  case  before  us  none  of  these  objections  ex- 
ist. The  only  gronnd  taken  in  the  rule  that  can 
aiTect  these  by-laws  is  the  fifth — ^that  the  corpo- 
ration had  not  snrptas  funds  or  moneys  in  their 
hands  at  the  time  of  passing  any  of  the  by-laws 
for  the  purchase  of  the  site  or  the  erection  of  the 
building.  As  to  the  other  objections,  they  are 
pointed  at  by-laws  within  proTisioni  of  the  226th 
section. 

But,  under  all  the  circumstances,  and  consid- 
ering that  the  site  has  been  conTcyed  to  the  mu- 
iiiqipaUty  and  paid  for,  that  the  town  hall  is  erect- 
ed nnd  accepted  by  the  corporation,  and  that  the 
funds  are  in  the  hands  of  the  Treasurer  to  meet 
the  contract  for  its  erection,  we  think  that  in 
such  a  case,  although  the  corporation  may  not 
have  been  strictly  regular  in  their  proceedings, 
we  ought  to  abstain  from  exercising  the  discre- 
tionary authority  given  to  us  by  the  Municipal 
Act,  and  decline  to  interfere.  In  so  deciding' 
we  by  no  means  desire  to  countenance  in  any 
degree  non-compliance  with  the  salutary  proyi- 
sions  enacted  by  the  Legislature  to  protect  rate- 
payers against  the  creating  of  debts,  and  for 
the  proper  raising  and  application  of  municipal 
moneys. 

We  discharge  the  rule,  but  not  with  costs,  as 
we  think  the  applicant  had  some  grounds  for 
questioning  the  legality  of  the  proceedings. 

RuU  duehargtd. 


COMMON  LAW  CHAMBERS. 


(RtporUd  by  Henky  O'Briek,  Esq.,  BarrUUr-titrLaw, 
Reporter  to  ttU  Court,) 


Taylor  v.  Grand  Trunk  Railway  Company. 

Bailway  Co.^—StrvUx  ofwrU  o/summont  on  Station  Ma^er. 

The  station  master  of  a  railway  company,  the  bead  office 
of  which  is  not  within  Ontario,  is  not  an  agent  on  whom 
service  of  a  writ  of  summons  against  the  comitany  can 
properly  be  effected,  under  C.  L.  P.  Act,  sec.  17. 

[Chambers,  Oct.  IS,  1868.] 

Lauder  obtained  a  summons  calling  on  the 
plaintiff  to  show  cause  why  the  seryice  of  a  writ 
of  summons  against  the  defendants,  which  had 
been  effected  on  a  station  master  of  the  company, 
should  not  be  set  aside  as  irregular,  on  the 
ground  that  the  station  master  was  not  an  agent 
of  the  company  within  the  meaning  of  section  17 
.  of  the  Common  Law  Procedure  Act,  which  enacts 
*  that  **  every  person  who,  within  Upper  Canada, 
transacts  or  carries  on  any  of  the  business  of  or 
any  business  for  any  corporation  whose  chief 
place  of  business  is  without  the  limits  of  Upper 
Canada,  shall  for  the  purpose  of  being  serred 
with  a  writ  of  summons  issued  against  such  cor- 
poration, be  deemed  the  agent  thereof." 

Osier  showed  cause,  and  contended  that  the 
words  were  so  wide  and  general  as  necessarily  to 
embrace  the  case  of  a  station  master  or  agent 

Morrison,  J.,  held  that  the  agent  contemplated 
by  the  act  was  in  his  opinion  a  general  agent,  or 
superintendent,  or  some  other  officer  of  that 
description ;  and  that  the  seryice  of  the  writ  on 
the  station  master  was  irregular. 

Summoni  abaoluUf  withatU  eostt. 


Thi  Qubin  y.  Mullady  and  Dovoyas. 

Applieation  far  hail  by  pritoners  exm'uUtUd  pr  vftnkr- 

iyda^  in  trvaX. 

On  an  application  by  prisoners  in  custody  on  a  chirgt  d 
mnrder,  nnder  a  coroner's  warrant,  to  be  admittrd  to 
bail,  it  is  proper  to  consider  the  probability  of  thsir  for- 
feiting their  iMdl  if  tiiey  know  themselves  to  be  guiltx. 

Where  in  such  case  there  is  such  a  piesomption  of  Uk  gmU 
of  the  prisoners  as  to  warrant  a  grand  Jury  in  finding  & 
true  bill,  they  should  not  be  admitted  to  biUl 

The  fact  of  one  assize  having  passed  over  since  the  co:e- 
mittal  of  tlie  prisoners, without  their  having  beenbroogM 
to  trial,  is  in  itself  no  ground  for  admitting  them  tohiil 

The  application  Is  one  to  discretion,  and  not  of  h^t,  ^ 

firisonent  not  having  brought  Uiemselves  within  31  Oir. 
I.  cap.  2,  sec.  7. 

[Chambers,  Nov.  IS,  \^\\ 

This  was  an  application  to  admit  the  prisoners 
to  bail.    It  was  grounded  upon  two   principal 
allegations :  1st,  that  the  prisoners  were  com- 
mitted on  a  charge  of  murder  to  the  commos 
gaol  of  the  county  of  Huron,  before   the  last 
assises  for  the  county  of  Huron,  at  which  eoart 
no  indictment  was  preferred  against  them ;  and, 
2nd,  that  upon  the  depositions  which  were  takes 
at  the  coroner's  inquest,  the  case  against  the 
prisoners   was  one  of  circumstantial   eridenoe 
only,  and  amounted  to  no  more  than  a  ease  of 
suspicion,   which,   howeyer  strong,    would  not 
justify  the  detention  of  the  prisoners  in  gaol 

The  prisoners  were  committed  in  June  last, 
upon  a  coroner's  warrant,  founded  on  an  inquest, 
by  which  it  was  declared  that  they  were  gailtf 
of  wilful  murder. 

Owynne,  Q.  C,  for  the  Crown,  showed  cause. 
The  prisoners  are  not  entitled  to  bail  as  of  right, 
unless  they  bring  themseWes  (which  they  do  not) 
within  81  Car.  II.  cap.  2,  sec.  7 :  Anon.  1  Veot. 
846;  Lord  Ayletbury^s  Ca9A,\  Salk.  103;  R*g. 
y.  Barronet,  1  E.  <fe  B.  1,  I>ears.  C.  C  51; 
Barthelemy's  Case,  1  E.  &  B.  8,  Dears.,  C.  C  62. 

Nor  are  they  entitled  as  a  matter  of  discretioo ; 
1st,  because  in  such  case  they  must  bring  the 
deposition  before  the  Court,  which  they  da  not 
do,  and  must  establish  by  the  depositions  that 
there  was  nothing  to  justify  the  yerdiet  of  tbe 
coroner's  jary :  Ilex  y.  MUU^  4  N.  &  M.  t>;  1 
Ch.  Crim.  Law,  98.  2nd,  because  the  Crown 
now  brings  those  depositions,  which  estabU?b 
sufficient  to  justify  the  conclusion  arrived  at 
by  that  jury.  8rd,  because  a  sufficient  ezplaua- 
tion  is  giyen  on  affidavit,  on  the  part  of  the 
Crown,  that  a  due  regtSrd  to  the  ends  of  justice 
demanded  that  the  case  should  be  postpoDed  to 
the  n«xt  court,  for  the  purpose  of  obtaining 
eyidence  to  supply  certain  missing  links  in  the 
chain  of  circumstantial  evidence,  and  to  show 
why  the  case  was  not  proceeded  with  at  the 
late  court 

The  judge  cannot  try  the  case.  If  there  be 
sufficient  to  justify  the  charge  being  made,  so  m 
to  put  the  prisoners  on  their  trial,  £bat  is  a  suffi- 
cient reason  why  bail  should  be  refused.  The 
lapse  of  an  assize  can  make  no  difference,  except 
in  so  far  as  it  may  enable  the  prisoners  to  take 
such  steps  as,  under  81  Car.  II.,  would  entitle 
them  of  right  to  bail. 

McMichael  contra.  1st.  We  do  not  ask  bail  as 
a  matter  of  right,  but  appeal  to  the  diseretioa 
of  the  court :  Reg.  y.  MeCormackj  17Ir.  C.  L.  Rep. 
411.  2nd.  The  Crown  have  allowed  aa  assise  to 
pass  since  the  prosecution,  and  this  entitles  us 
to  ask  for  bail :  FUzpatriek's  Cast^  1  Salk.  103  , 
Lord  Aglesburg,  lb. ;  Lord  Maughan's  Cust.  lb  ; 
Reg.  y.  Wgndham,  8  Vin.  Ab    616.     8.  It  Juts 
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Dot  appear  from  the  depoBitions  that  it  was  a 
clear  caae  of  murder,  and  therefore  a  Jadge  has 
discretion  to  bail:  O'Brien,  J. ,  in  Reg.'w,  McCarthy, 
11  If.  C.  L.  Rep.  210  A  226. 

Dkapbr,  C.  J  — The  prisoners  did  not  praj,  on 
the  first  day  of  the  assizes,  nnder  the  Habeas  Cor- 
pus Act,  to  be  brought  to  trial,  and  the  Crown  was 
not  therefore  bound  to  indict  them  at  that  court, 
and  therefore  they  cannot  claim  to  be  discharged 
as  of  right  The  present  application  is  there* 
fore  one  to  discretion ;  and  the  fact  that  one 
asaiie  has  passed  over  without  their  being  pro- 
ceeded against,  can  have  no  other  influence  than 
to  indaee  a  somewhat  closer  examination  of  the 
eridence  on  which  the  prisoners  were  committed. 
The  offence  charged  iuToWes  the  Utcs  of  the 
prisoners ;  and  it  is  not  too  much  to  say,  that  if 
they  are  self-convicted  of  guilt,  and  have  no  hope 
bnt  that  the  prosecutor  may  not  be  able  to  pro- 
dace  sufficient  cTidence  to  satisfy  a  jury,  or  that 
some  fortuitous  circumstance  may  sstc  them, 
they  will  rather  forfeit  their  bail  than  their 
liTes.  There  is  a  peculiar  atrocity  attaching  to 
one  of  the  prisoners  if  he  be  guilty,  which  must 
extiDguiah  any  hope  that  capital  punishment  will 
not  follow  couTiction.  This  consideration  must 
have  its  proper  weight  in  disposing  of  the  present 
application. 

The  inquiry  that  is  of  principal  importance, 
then,  is,  as  to  the  sufficiency  of  the  CTidence  to 
estabiiah  a  case  to  go  to  the  jury.  I  certainly 
am  not  called  upon  to  express  any  opinion  as  to 
whether  the  OTidence  is  such  that,  if  believed,  it 
OQght  to  induce  the  jury  to  conTict.  It  is  going 
quite  far  enough  to  inquire  if  there  be  evidence 
which  would  sustain  a  conviction ;  and  I  am 
compelled  to  say  that  after  going  through  the 
depositions,  I  think  they  contain  a  strong  primA 
facie  caae,  though  one  which,  if  there  be  addi- 
tional evidence,  I  think  ought  not  to  have  been 
tried  without  it,  or  until  proper  efforts  to  procure 
it  have  been  made  and  have  failed. 

1  abstain  advisedly  from  going  into  a  particular 
consideration  of  the  facts  which  I  think  bear 
against  the  prisoners.  I  will  go  no  farther  than 
to  sav  that,  as  they  stand,  they  afford  a  presump- 
tion of  guilt,  at  least  so  strong  that  a  grand  jury 
woald,  in  my  opinion,  find  a  true  bill  against  the 
AccQsed.  Of  the  fact  of  murder  having  been 
committed,  there  can,  I  apprehend,  bn  no  doubt ; 
and  I  go  no  farther  than  to  say  that  there  is  in 
mj  judgment  sufficient  evidence  to  put  them  on 
their  trial. 

So  far  M  regards  the  charge,  and  the  evidence 
supporting  it,  I  think  the  application  should  be 
refused.  I  have  already  observed  on  the  proba- 
ble result,  if  the  prisoners,  knowing  themselves 
to  be  guilty,  should  be  admitted  to  bail. 


EKQLISH  HEFOBTS. 


CROWN  CASES  RESERVED. 


Rio.  v.  Crab. 

^*fee  prcUncu— Inducing  penons  applying  for  rituaiions  to 
dfpr^l  wunuji  (u  a  guarantufitr  honesty — Pretence  of  car- 
lying  on  htuinea  a$  a  hcnue  agent. 

The  prisoner  waa  convicted  for  obtaining  money  by  falsely 
pr^Unding  that  he  carried  on  an  extensive  business  as  a 
tnineyor  and  house  a^nt,  &c.;  and  the  jury  found  that 
he  carried  on  no  boiness  whatever.  Held,  that  the  con- 
viction was  right 

[C.  C.  a  16  W.  R..  732,  May  16,  1868.] 


Case  reserved  by  the  Assistant- Judge  of  the 
Middlesex  Sessions : — 

John  Augustus  Crab  was  tried  before  me  on 
the  27th  March,  1868,  for  having  obtained  vari- 
ous sums  of  money  from  several  persons  by  faUe 
pretences,  with  intent  to  defraud. 

The  pretences  relied  upon  were,  that  he  was 
at  the  time  he  obtained  the  moneys,  carrying  on 
an  extensive  business  as  a  surveyor  and  house 
agent,  and  that  he  had  employment  for  several 
clerks  to  collect  rents  and  assist  in  the  conduct 
of  the  said  business.  By  these  pretences  he  in- 
duced individuals  to  deposit  sums  of  money  with 
him  as  a  guarantee  of  their  honesty,  and  it  was 
proved  that  he  was  not  carrying  on  an  extensive, 
or  any  business  as  a  surveyor  or  house  agent, 
and  that  he  had  not  any  employment  for  several 
or  any  xslerks  to  collect  rents,  or  to  assist  in  the 
conduct  of  any  business  whatever. 

The  prisoner's  counsel  declined  to  address  the 
jury  on  the  facts,  and  relied  on  the  objection  that 
the  above  pretences  were  not  in  point  of  law  suf- 
ficient to  sustain  a  criminal  charge.  The  prisoner 
was  found  guilty,  and  sentence  was  deferred. 
He  is  now  in  the  House  of  Correction  in  and  for 
the  county  of  Middlesex,  awaiting  the  decision 
of  this  honourable  Court  upon  the  above  ob- 
jection. 

The  question  I  have  to  submit  to  this  honour- 
able Court  is  whether  the  pretences  above  set 
forth  are  or  are  not  sufficient  in  point  of  law  to 
sustain  the  charge  upon  which  the  prisoner  was 
convicted. 

[The  case  as  above  stated  having  been  called 
on  for  argument  upon  the  25th  April,  was  sent 
back  to  the  learned  judges  for  amendment,  and 
was  now  returned  by  him  amended  as  follows: — ] 

James  Hawkins  was  induced  by  an  advertise- 
ment in  the  Times  to  see  the  prisoner,  who  was 
found  in  the  occupation  of  a  room  in  Margaret- 
street,  Cavendish. square,  having  the  appearance 
of  an  agency  office. 

The  prisoner  said  that  he  was  the  advertiser, 
and  wanted  several  clerks  to  assist  in  carrying 
on  his  business  as  a  surveyor  and  house  agent, 
that  his  business  was  of  great  extent,  and  that 
as  the  clerks  he  wished  to  engage  would  be  en- 
trusted to  collect  rents  to  a  large  amount,  be 
should  require  the  sum  of  £25  to  be  deposited 
with  him  by  each  as  a  security  for  his  honesty. 

In  consequence  of  these  pretences  James  Haw- 
kins was  induced  to  hand  £25  to  the  prisoner. 

James  Cirmichael  was  induced  by  the  same 
pretences  to  give  the  prisoner  £10,  and  several 
other  witnesses  proved  that  they  were  about  to 
deposit  money  with  the  prisoner  under  similar 
circumstances,  but  that  they  were  prevented  doing 
80  by  the  interference  of  the  police. 

It  was  proved  to  the  satisfaction  of  the  jury 
that  the  prisoner  was  not  carrying  on  the  busi- 
ness of  a  surveyor  or  house  agent ;  that  he  had 
not  employment  in  such  trades  for  any  clerks, 
and  that  the  prisoner's  office  was  open  for  the 
sole  purpose  of  defrauding  persons  invited  to  it 
by  the  advertisement  pubUished  by  the  prisoner. 

The  prisoner's  counsel  contended  that  the  pre- 
tences used  were  only  exaggerated  representa-' 
tions  of  the  extent  of  his  business,  but  as  the  jury 
found  that  he  was  not  carrying  on  any  business 
whatever  I  thought  the  pretences  were  such  as 
would  support  the  charge  against  him. 

M,  WUlianu,  for  the  prisoner,  said  that  in  a 
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case  similar  to  the  present,  tried  before  Byles  J., 
at  the  last  Kiogston  Assises,  Lie  Lordship  had 
Slid  that  a  false  representation  by  a  man  of  his 
doing  a  good  business  was  ground  for  a  ciTil 
action,  bat  not  for  indictment,  as  it  was  a  qnes* 
tion  merely  of  degree.  [Smith  J. — Bat  here  the 
learned  jadge  reports  that  the  prisoner  was  car- 
rying on  no  business  whateyer,  and,  therefore, 
no  such  question  arises.] 

Be\ley^  for  the  prosecution,  was  not  called  ou ; 
bat  stated  that  in  the  case  referred  to,  before 
Byles,  J.,  there  was  eTidence  that  business  to 
some  extent  was  in  fact  carried  on. 

Kellt,  C.  B. — I  do  not  think  the  objection  can 
be  maintvned.  In  order  to  support  this  indict- 
meat  there  must  be  a  pretence  of  an  existing  fact. 
It  must  appear  that  the  party  defrauded  has  been 
induced  to  part  with  his  money  by  the  pretence, 
and  the  pretence  must  be  untrue.  There  is  all 
that  here.  The  jary  find  that  he  was  not  carry- 
ing on  any  business  whateyer. 

Conviction  affirmtd. 


BiBLI  T.  HUSSIT. 


Sheriff— Extcution^Landlord  and  tenant— EtnL 

A  Bheriff  ia  liable  under  statute  9  Anne,  c.  6  (Ir.),  for  re- 
moving goods  which  he  has  seized  under  a  fl.  fa.,  after 
notice  from  the  landlord  of  the  execution  debtor  that  the 
latter  owes  a  year's  rent  in  arrear,  although  the  notice 
be  not  given  until  after  the  sheriff  had  sold  (on  the  land) 
a  snffleient  part  of  the  goods  to  satisfy  the  debt  and  costs, 
and  has  withdrawn  firom  possession  of  the  unsold  goods, 
and  although  the  amount  of  goods  first  seized  would 
have  been  sufficient  to  satisfy  the  Year's  rent  as  well  as. 
the  debt  and  costs  if  the  notice  had  been  given  in  time. 

[10  W.  R,  710,  January.  18«8.] 

The  plaintiff  stated  that  one  Curry  Rea  was 
tenant  to  the  plaintiff  of  certain  lands  at  the 
yearly  rent  of  £100,  and  that  one  year's  rent 
was  in  arrear,  and  that  thereupon  defendant,  as 
and  being  sheriff  of  county,  acting  under  a  fi.  fa. 
against  the  goods  of  Curry  Rea,  took  the  goods 
of  Rea  being  upon  the  premises,  and  afterwards, 
and  before  the  remoTal  of  the  goods,  the  plaintiff 
gaye  notice  to  the  defendant  of  the  rent  being  in 
arrear,  and  requested  him  not  to  remoye  the  said 
goods  from  the  premises  unless  the  arrears  of 
rent  should  be  first  paid;  yet  the  defendant 
afterwards,  under  coyer  of  the  said  writ,  wrong- 
fully remoyed  the  goods  without  the  arrears  be- 
ing first  paid  contrary  to  the  statute. 

Defence,  that  the  defendant  seized  under  the 
fi.  fa.  goods  of  Curry  Rea  sufficient  to  haye  satis* 
fied  tho  alleged  claim  fur  rent  together  with  the 
amount  liable  for  debt,  costs,  and  expenses,  under 
the  execution,  but  that  he  had  no  notice  that  any 
rent  was  due  by  Curry  Rea  to  the  plaintiff,  as 
alleged,  until  after  he  had  by  seiiure  and  sale  of 
a  sufficient  portion  of  the  goods  realised  the  full 
amount  (and  no  more)  of  the  debt,  costs,  and 
expenses,  and  until  after  he  had  withdrawn,  as 
he  lawfully  might,  from  the  possession  of  the 
aasold  goods  of  Curry  Rea. 

Demurrer  to  the  defence  on  the  ground  that  it 
showed  no  justification  for  remoring  the  goods ; 
that  it  did  not  ayer  that  the  defendant  had  paid 
the  proceeds  of  the  sale  to  the  execution  creditor 
before  notice  of  the  rent. 

Woodroofe,  in  support  of  the  demurrer. — At 
common  law  the  landlord  had  a  right  to  distrain 
goods  while  on  his  land,  but  this  was  subject  to 
the  exception  of  goods  which  had  been  seized  by 
the  sheriff  and  were  therefore  in  eustodia  legii. 


The  object  of  statute  9  Anne,  e.  8  (Ir ).  nv 
take  away  this  exception.     The  sheriff  htdi 
right  to  permit  the  removal  of  goods  tfternot 
before  the  rent  was  paid.     He  might  ud  sbc 
haye  removed  them  before  sale,  and  do  difical^ 
could  then  have  arisen.     He  cited  Wkartwi  vvj 
Naylor,  12  Q.  B.  678  ;  Ritely  y.  i?vfc,  11  M. 
W.  16 ;  MUn  y.  Lloyd  {dictum),  2  Ir  C  L  U| 
Dizonw.  Wilkt,  9  Ir   CI  467;  GiU^.  ir'^M,Li 
Ir.  C.  L.  544. 

Keogh  (Vovse,  Q.  (7.,  with  him)  eo»/ra-| 
when  the  notice  was  given  the  rent  hnd  then] 
paid,  there  would  not  have  been  safficieot  !<":( 
pay  the  execution  creditor,  and  yet  the  %w 
could  mnke  no  farther  seizure,  for  he  h&d  ti 
withdrawn  and  was  fundus  officio.    Nor  cnnidl 
return  nulla  bona^  because  there  were  other  p 
which  he  might  have  seized  under  the  execat 
if  he  had  received  notice  in  time.     [Pitzgebu 
B. — Might  he  not  have  made  a  return  spen 
stating  the  facts?]     Probably  not;  the  stiti 
contemplated  the  case  where  the  sheriff  ^n, 
the  goods  in  his  possession.      We»t  v.  U' 
Barnes.  21 1  ;  Arnitt  v.  Gametic  2  B  &  A.  i\ 
Bacon's  Ab.  **  Execution  (d)/'  2  Wnis.  54« 
47a,  note  1  ;  2  Furlong  L  ft  V,  772.  were  en 

Armt:ronff,  Serji.,  replied. 

FiTZQiRALD,  B. — The  demurrer  mn«t  h? 
lowed.  The  removal  off  the  premise •  before 
rent  is  paid  was  the  very  thing  forbidiiea  dv 
statute.  The  act  complained  of  was  the  nher' 
removal  of  the  goods,  and  it  has  not  been  ja«til 
in  law. 

DiAST,  B  ,  concarred  — The  law  is  ^tJit^l 
clearly  by  Mr.  Justice  Patteson,  in  Wkfiriou^ 
Naylor  (ubi  tup.)  that  the  sheriff  Fhiil  nt 
move  the  goods  unless  the  rent  in  fir  a  paid 
seizure  is  lawful  primA  facie    hut.  in  c:i*e 
goods  be  removed  without  paytueur  of  the 
after  notice  that  it  is  due,  sach  retuoTal  rei 
the  whole  proceeding  unlawful  a;*  regards 
landlord.     He  says  a  bill  of  sale  is  not  a  remoi 
and,  even  though  the  sheriff  gets  pajment  unl 
the  bill  of  sale,  that  is,  he  says  not  a  &tt£c 
removal. 


Hbwitt  v.  Kate. 


Donatio  mortU  causa — Ban3:tr't  cheque— Death  hef'.-'i 

ment—Deiiverif. 

The  delirerj  of  a  cheque  by  a  person  about  to  d'?  i) 
sulflcient  of  itself  to  make  a  valid  domaiio  nort^t  ct 
There  must  be  something  in  addition  to  complete 
gift — 9.g.f  payment  before  the  death  of  the  dorc.:.      , 

[H.  R  June  3,  iS61]| 

This  was  a  special  case. 

Elizabeth  Harrison,  by  indennre  of  the 
of  April,  1830,  duly  enrolled,  conveyed  cm 
land  to  trustees  for  the  purpose  of  fouQoti.j; 
institution,  to  be  called  '*St.Soola8tica*s  Reirei 
for  the  benefit  of  poor  Roman  Catholics  i 
also  executed  a  deed-poll,  dated  the  3rd  of  ^f 
tember,  1866,  ad  duly  enrolled,  giving  directi< 
as  to  the  nature  of  the  institution,  and  the  apf 
cation  of  such  funds  as  she  might  bequeath  ni 

By  an  indenture  of  the  10th  of  October.  i^< 
and  duly  enrolled,  she  conveyed  a  piece  of  Ui 
to  other  trustees  to  found  another  institutt.>o. 
be  called  **  8t.  John's  Hospice,"  and  gave  di: 
tions  as  to  the  application  of  fands  she  m' 
bequeath  to  it. 

E.  Harrison,  by  her  will,  dated  the  25rb 
September,  1866,  gave  to  the  trustees  of  "S( 


January,  1868.] 
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Scolastica'i  Retreat,"  all  her  residaarj  personal 
estate  applicable  to  charitable  parposes,  to  be 
applied  for  the  benefit  of  the  iostitation  subject 
to  a  proTision  for  accamulation  till  the  inoome 
amounted  to  £2,000  a  year. 

The  plaintiffs  and  the  defendant  John  Peter 
Kftje  are  the  trustees  of  **  St  John's  Hospice," 
and  the  remaining  defendants  are  the  trnstees  of 
•'St.  ScoUstica's  Retreat." 

On  the  15ih  of  October,  1867.  the  testatrix, 
being  on  her  'death -bed  ezpreased  a  desire  and 
tDtection  to  Test  a  snm  of  £600  in  the  trustees 
of  *'  St  John's  Hospice,"  for  the  benefit  of  that 
ia«tirntion.   and  directions  were  giTen  to  her 
solicitor  to  prepare  a  codicil  to  that  effect.     Late 
the  same  night.  belicTing,  as  she  stated,  that  she 
Vonld  not  live  to  execute  the  codicil,  and  desir- 
ing to  eitrrj  her  intention  into  effect,  she  Terbally 
dttire^l  the  defendant  John  P.  Kaje  to  fill  up  for 
^r  »^  iture  a  cheque  for  £600.     He  filled  it 
sp.  and  she  immediately  signed  it,  and  handed 
%aek  the  cheqae-book  with  the  cheque  in  it  to 
the  dffiindant  Kaje  as  one  of  the  trnstees  of 
** St  John's  Hospice"     Before  one  o'clock  on 
the  morning  of  the  16th  she  died,  without  hsTing 
ezecated  the  ccdicil,  and  consequentlj  the  cheque 
Has  oot  presented. 

Spfid  appeared  for  the  trnstees  of  *'  St.  Soola- 
stiea's  Retreat,"  and  contended  that  a  cheque 
omM  not  be  A  donado  mortU  eausa,  and  that  it 
iBi'iinted  only  to  an  Authority  to  pay  which  was 
ireroked  by  the  death  of  the  party  giTing  it  be- 
l«re  presentation  for  psyment.  He  referred  to 
Tile  r  Hubert,  2  Ves.  Jun.  Ill,  and  Lavf8on  t. 
Isvron,  I  P.  W.  441. 

Bttjthave^  for  the  trusteees  of  '*  St  John's 
Bc«r,ic<',"  contendi*d  that  a  cheque  did  not  differ 
AttiriftUy  from  other  instruments  which  had 
Wn  held  to  be  the  subjects  of  donationeM  mortis 
-t**.'  I  He  referred  to  Boutt  t.  EllU,  1  W.  R. 
ft97  4  0,  4  D  M  G.  249.  17  BesT  121  ;  Wii\  t. 
4a'^  8  W.  R.  691, 1  B  &  8.  108 ;  AmitM  t.  Witt, 
93  lieiiT.  619. 

Lord  KoMiLT.  R.M  .without  celling  for  a  reply 
niJ: — 1  thitik  it  is  perfectly  clear,  both  on 
^riiciple  and  authority,  that  this  is  not  a  Talid 
ph  WheneTer  a  chose  in  action  is  giTon  to  a 
person  on  a  death-bed,  all  the  interest  in  it 
^9<a  with  the  possession  to  the  donee.  This 
b  the  case  with  bonds  or  I  O.U.'s  The  principle 
fipoQ  wnich  the  case  of  Amit  t.  Witt,  was  de- 
cided, an  regards  the  deposit-note,  was,  that  the 
bankers  held  certain  money  at  the  disposal  of  the 
iloQor,  and  abe,  by  dellTeiy  of  the  note,  gave  the 
tight  to  recelTe  that  money  to  the  donee.  But 
vhen  a  peTSon  gives  a  cheque  he  gives  nothing 
hot  an  order  to  deliTer  a  sum  of  money,  and  the 
^liTory  mast  take  plaee  in  the  lifetime  of  the 
-  idoor,  or,  no  matter  in  whose  hands  the  cheque 
tiRD«s,  there  is  no  gift  at  all. 

This  lady,  on  her  death-bed,  gives  a  cheque 
kt€  at  night,  and  dies  before  the  bank  opens  in 
tb  morning,  so  that  there  is  no  chance  of  it  being 
pud  in  her  lifetime.  Now,  suppose  she  had  paid 
I  have  £600  bank-notes  upstairs,  bring  them 
i9WD  aod  give  them  to  A.,  and  that  is  not  done ; 
^7  itself  that  amounts  to  nothing,  and  that  is  in 
^eip'e  exaotly  what  she  has  done.  In  the 
tt^eii  which  have  come  before  me  there  was 
sivajs  a  delivery.  An  I.  0.  U.,  instance,  is  an 
ktttnimeot  which  entitled  the  donee  on  delivery 


to  sne  upon  It  When  the  cheque  is  paid  before 
the  death  the  case  is  different,  as  in  BoutM  v. 
EUi»^  but  it  is  quite  certain  that  a  mere  delivery 
of  a  cheque  not  acted  upon  does  not  operate  as 
a  donatio  mortii  eauta. 


HASTINGS  COUNTY  COURT. 


(i?</brv  W.  FuaNiR,  Esq.,  Judgt.) 

Thi  Sodth-Eastirv  Railway  Company  t. 
Aims  LIB  Harwood. 

Important  Railtoay  com. 

Qwere,  Has  the  bolder  of  a  third-clans  ticket  a  ri^ht  to 
travel  by  any  train  to  which  a  third-class  carnage  is 
attached  ? 

Hddt  that  were  a  partieolar  train  was  marked  in  the  time 
bills  first  and  second  only,  a  holder  of  a  third-claas  ticket 
had  no  right  to  travel  by  it,  although  a  third,  class  car- 
riage was  attached  to  the  train  for  passengers  between 
certain  other  distant  stations.. 

[45  L.  T.  406,  Bepi  SI,  1868.] 

This  was  action  for  excess  railway  fare,  1«.  lOd, 
F.  A.  Langham  for  plaintiffs ;   and  Pkilbrick 
for  defendant. 

Langham,  in  opening  the  case,  said  It  was  an 
important  one,  although  the  amount  sought  to  be 
recovered  was  small.     He  stated  that  on  the  ]  tith 
May  Mr  Harwood  took  a  third-class  return  ticket 
from  Hastings  to  Tunbridge  Wells,  which  was 
endorsed  with  the  usual  notice  that  it  was  issued 
subject  to  the  by-laws,  rules,  and  regulations  of 
the  railway  company.     Defendant  went  to  Tun- 
bridge Wells  in  the  morning,  and  in  the  after- 
noon of  the  same  day  he  presented  himself  at  the 
railway  station,  and  got  into  a  carriage  of  the 
train  which  left  London  at  2.  15.     That  was  an 
excursion  train,  running  only  on  Saturday,  com- 
monly called  the  husbands'  train,  because  gentle- 
men whose  families  were  staying  st  Hastings 
made  use  of  it.     There  were  first,  second,  and 
third  class  carriages  in  the  train,  but  immediate- 
ly over  the  time  at  which  it  was  stated  to  arrive 
at  Tunbridge  Wells  first  and  second  class  was 
put.     When  Mr  Harwood  got  into  a  third-class 
carriftgn  he  was  detected,  and  was  asked  either 
to  pay  the  excess  fare,  which  was  the  difference 
between  second  and  third  class,  or  leave  the  car- 
riage before  the  train  started.     He  declined  to 
do  either.     He  (Langham)  apprehended  that  the 
company's  servants  might  have  ejected  him  from 
the  carriage  ;  but  they  prferred  to  take  a  milder 
course,  and  idlow  him  to  ride.      He  submitted 
that  defendant  was  bonnd  by  the  statement  made 
in  the  time  table,  and  therefore  had  no  right  in 
the  train.     It  might  probably  be  said  in  defence 
that  because  it  was  a  third-class  carriage  Mr. 
Harwood  had  a  right  to  travel  in  it ;  but  he  ap- 
prehended that  it  was  not  so,  because  the  com- 
pany might  for  purposes  of  their  own  put  a  third- 
class  carriage  on  any  train  they  run,  upon  spe- 
cial or  express  trains,  and  it  could  not  be  pretend- 
ed that  an  ordinary  third-class  passenger  would 
have  a  right  to  travel  simply  because  there  was 
a  third-class  oarrisge  in  the  train.     He  submitted 
that  the  contract  must  be  determined  by  the 
ticket  and  by  the  time-table  which  they  had  pub- 
lished, and  to  which  his  notice  wa«<  drawn  at  the 
time  he  took  his  ticket.     Mr.  Harwood  had  tra- 
velled by  that  train  in  the  previous  roontii.  and 
was  then  cautioned  that  it  was  not  a  thinl-darts 
train  from  Tunbridge  Wells  to  Uastingis,  uud  that 
he  had  no  right  to  do  that  which  he  did. 
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James  Barnes  Cordle,  ticket  collector  at  Tan- 
byidge  Wells  station,  deposed  that  on  the  16th 
be  was  on  dnty  on  the  arriTal  of  the  train  from 
London,  and  saw  defendant  in  a  third-class  car- 
riage. He  asked  him  to  pay  the  difference  from 
third  to  second  class,  1«.  lOd.,  and  told  him  it 
was  only  a  third  class  train  from  London.  De« 
fendant  refused,  and  was  allowed  to  go  on  beoaose 
the  train  should  not  be  detained,  fle  saw  de- 
fendant in  a  similar  train  on  the  4th  April,  and 
gave  him  notice  that  it  was  not  a  third  class 
train  from  Tunbridge  Wells. 

Cross-examined. — I  cautioned  him  on  the  4th 
April,  as  well  as  Mr.  Hughes,  the  station  master. 
He  then  refused  to  pay,  and  referred  to  a  ease 
which  he  said  had  been  prcTiously  decided.  I 
did  not  show  him  the  time-table. 

Re-examined. — The  time-tables  were  publicly 
postedl>n  the  platform. 

Alfred  Penfold,  assistant  ticket  collector  at  the 
Tunbridge  Wells  station,  was  about  to  be  called, 
when. 

Philbrick  said  he  would  save  the  time  of  the 
Court  by  admitting  that  he  traYelled  by  the  train 
and  had  a  third  class  ticket. 

Mr.  Hughes,  station-master  at  Tunbridge  Wells, 
produced  a  time-table,  and  stated  that  the  train 
in  question  was  only  a  first  and  second  class  train 
from  Tunbridge  Wells. 

Philhrick^  for  the  defence,  submitted  that  his 
client  was  perfectly  justified  in  travelling  by  the 
train  in  question,  notwithstanding  the  caution 
which  he  receiTcd.  He  apprehended  that  by  the 
contract,  Mr.  Harwood  was  entitled  to  return  by 
the  class  for  which  his  ticket  was  issued  at  any 
time  he  thought  proper.  If  his  Honour  decided 
against  him  the  public  would  neyer  be  safe  in 
traTelling  unless  they  made  themseWes  acquaint- 
ed with  all  the  time-tables  that  were  issued,  and 
that  if  they  did  that  they  would  not  want  any- 
thing else  to  do. 

His  HoHOUB  ruled  that  the  time-tables  were 
part  of  the  contract,  and  that  defendant  was 
bound  by  them.  * 

Philbrick  said  his  contract  was  to  take  a  third 
class  ticket  and  ride  by  a  third  class  carriage, 
and  he  submitted  that  defendant  had  a  right  to 
ride  by  the  train  in  question. 

His  HoHOUB  said  certainly  not,  if  the  time-table 
stated  that  it  was  not  third  class  from  that  par- 
ticular station.  A  complaint  was  made  to  him 
and  excess  fare  was  demanded,  and  he  had  pre- 
yiously  trayelled  in  the  same  way  and  been  fore- 
warned that  he  was  wrong. 

Verdict  for  the  plaintiff 9 

When  the  judge  was  about  to  retire,  at  the 
close  of  the  business. 

Defendant  came  forward,  and  addressing  His 
Honour,  said  he  should  be  much  obliged  if  he 
wonld  grant  him  a  case  for  a  Superior  Court 

His  Honour  said  he  could  not  do  it  when  the 
claim  was  only  le.  lOef. 

Defendant  then  went  on  to  say  His  Honour  had 
preriously  decided  contrary  to  his  decision  that 
day,  and  that  it  was  the  prerious  decisions  which 
induced  him  to  defend  the  case.  The  decision 
was  given  in  this  locality,  and  was  dead  against 
the  one  giTcn  that  day. 

His  HoNOUE. — No  such  thing,  sir ;  and  yon 
are  an  impertinent  fellow  to  stand  up  there  and 
say  so. 


Defendant. — I  have  a  lettter  frim  a  partj  at 
Rye  where  you  tried  the  ot^e  before.  If  tm 
will  not  eat  your  own  word.**  you  mutt  abide' b; 
it.  [Defendant  here  produced  a  letter,  wb'.ca 
he  said  was  from  Mr.  Yidler,  of  Rye.] 

His  Honour — Do  you  suppose  that  I  am  o 
be  bound  by  that  ? 

Defendant. — Excuse  me  for  being  plaia,  1  c»- 
sider  I  have  a  right  to  be  so.  You  said,  "  If  j9i 
have  a  third-class  ticket  and  see  a  third-din 
carriage,  get  into  it."  Those  are  your  on 
words. 

His  Honour. — Who  says  that  I  said  that?  It 
is  not  true. 

Defendant. — I  can  proTS  it  is  true. 

His  Honour. — It  is  Tsry  impertinent  of  yos  to 
stand  there  and  say  so.  If  you  do  not  sit  dovs-, 
I  will  commit  you  for  insult,  and  send  youti- 
Lewes  ;  that  is  the  way  I  shall  treat  you. '  laf  j 
it  is  not  true.  Every  case  moat  stand  upon  vm 
own  merits.  I  do  not  know  what  Mr.  Tidler'tf 
case  was,  but  in  your  case  I  am  perfectly  vaak\ 
fied. — Law   Timee. 


UNITED  STATES  BEFOBT. 


SUPERIOR  COUB,y  OP  PENNSYLVANIA.  : 

John  Campbell  st  al.  v.  Tbs  Cohmonweaih^ 

A  disturbance  or  interruption  of  a  meeting  of  scbool  Iism 
tors  assembled  In  discharge  of  their  pnbKc  dutiifa  W. 
indictable  at  common  law,  althou^  not  pumsbei  If  i 
any  act  of  Assembly.  s 

Certiorari  to  Court  of  Quarter  Sessions  4 
Westmoreland  County.  ■ 

Laird  j-  Hunter  for  complainants. 
A.  A  Stewart  contra 

The  opinion  of  the  Court  was  dellTered  il 
Pittsburgh,  Not.  16,  1868,  by 

RiAD,  J. — The  second  count  of  the  indietmcrt- 
charges  that  the  defendant  dtd  wilfully  •■£ 
maliciously  disturb  and  interrupt  a  certain  niecl> 
ing  of  the  School  Directors  of  St.  Clair  toirnship, 
in  said  county — they,  the  said  school  directorc-* 
being  then  and  there  lawfully  assembled  f<c 
the  purpose  of  discharging  their  dnty  as  tehod 
directors  for  the  said  township  of  St  Clair.  uA 
the  question  is  whether  the  ofifenos  so  charged 
is  a  misdemeanor  at  common  law. 

**  The  only  remaining  breach  of  public  order 
and  tranquility,'*  says  Mr.  Bishop  in  bis  Cob- 
mentaries  on  the  Criminal  Law,  Vol.  1,  p.  9St 
"to  be  here  pointed  out,  is  the  distnrbaoetof 
public  meetings.  When  people  rightfally  » 
semble  for  worship,  or  assemble  in  their  tovt 
meetings  and  the  like,  and  probably  in  all  etseii 
where  they  came  together  in  an  orderly  way  fof 
a  lawful  object ;  those  who  unlawfully  ioterrBpt 
them  are  indictable  at  the  common  law.  It  fasf 
been  said  that  in  England  the  statutes  whid 
were  there  passed  were  necessary  to  protect  dis- 
senters, on  account  of  an  assembly  by  them  o«t 
being  lawful,  while  it  is  equally  admitted  (bit 
in  this  country,  where  all  forms  of  worship  arc 
favored,  they  are  not  required  " 

In  Reepubliea  t.  Teiseher,  1  Dall.  388,'  Cbief 
Justice  McKeen  says :  "  But  it  seems  to  be  agrt«i 
that  whatever  amounts  to  a  public  wrong  maj 
e  made  the  subject  of  an  indictment." 
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Here  these  school  direetora  were  lawfully 
sembled  and  in  discharge  of  daties  of  great 
Importance  to  the  pablio,  and  to  disturb  and 
iDtcrropt  them  is  an  act  injurious  to  the  public 
ftDd  a  pablio  wrong,  and  of  course  indictable  at 
ommoD  law,  although  not  punished  by  any  Act 
of  Assembly. 

The  bjections  to  the  form  of  the  indictment, 
if  tbere  was  anything  in  them,  came  too  late. 

The  court  were  therefore  right  in  sentencing 
the  defendants. 

Judgment  affirmed. 


COBBESPONDENCE. 

Quaihinff  carwiction — Chairman  and  Justices 
at  Quarter  Seasiona — Eeapeetive  positions, 

TO  THE  EDITOE8  OP  TBS  LAW  JOURNAL. 

Gentlexzn,  —  At  a  late  Court  of  Quarter 
Sessions,  an  applicatioD  was  made  to  quash  a 
conviction  made  by  two  Justices  of  the  Peace 
a^Dst  A,  for  obstructing  B  when  performing 
labour  on  the  highway.  A  made  an  affidavit 
of  the  fact  of  his  being  convicted,  and  also 
swore  that  the  Justices  had  no  jurisdiction. 
The  notice  of  appeal  appeared  to  have  been 
regularly  serred.  No  record  of  the  conviction 
wts  returned  by  the  convicting  Justices, 
neither  did  they  or  the  complainant  appear. 

Oq  this  affidavit  of  the  appellant,  the  court, 
against  the  opinion  of  the  chairman,  quashed 
the  conviction  and  ordered  the  complainant 
to  pay  costs. 

It  is  the  first  instance  that  I  am  aware  of 
in  which  a  court  has,  on  affidavit,  quashed  a 
coDviction,  when  neither  the  record  or  a  copy 
of  it  was  before  the  Justices. 

The  complainant  had  no  power  to  compel- 
the  Jastioes  to  return  the  record  of  convic- 
tion, neither  had  the  Court  of  Quarter  Ses- 
Bons ;  yet  the  JusUces  assumed  the  power  to 
compel  the  complainant  to  pay  the  costs  of 
the  appeal 

The  best  of  the  joke  is  that  when  the  notice 
of  appeal  was  served,  the  convicting  Justices 
became  alarmed  and  gave  a  written  notice  to 
A  that  the  conviction  had  been  abandoned 
tnd  would  not  be  acted  upon,  and  this  pre- 
Tioos  to  his  attending  the  court. 

Since  the  sitting  of  the  court,  the  convicting 
Justices  have  been  into  town  to  the  County 
Attorney,  to  see  if  the  order  for  the  payment 
^  the  costs  could  not  be  set  aside,  and  they 

▼ere  told  that  they  must  apply  to  the  Court 

of  Qaeen^g  Bench  in  Term.    Please  insert  this 

vith  your  comments  thereon. 

Yours,  J.  P. 

ivmrj  1,  1869. 


[We  think  the  Justices  acted  without  au- 
thority in  quashing  this  conviction.  There 
was  nothing  before  them  to  quas&,  the  convic- 
tion, not  having  been  returned  to  the  Sessions. 
There  is  another  view  of  the  case,  which  it  is 
important  to  notice,  assuming  that  the  County 
Judge  was  the  acting  chairman,  and  it  is  this : 
if  the  Justices  set  at  naught  the  opinion  of  the 
chairman  upon  a  point  of  law,  their  conduct 
was  most  presumptuous.  It  is  simply  absurd 
for  magistrates  to  set  up  their  opinion  in  mat- 
ters of  law  against  that  of  the  County  Judge ; 
and  if  the  law  gives  them  power  to  pronounce 
on  questions  with  which,  such  as  this,  they 
are  in  all  probability  profoundly  ignorant,  it 
is  time  some  changes  were  made  to  prevent 
the  recurrence  of  such  acts.] — Eds.  L.  J. 


Attorney^  Fees  in  Division  Courts, 
To  THK  EnrroRS  of  the  Law  Jouhkal. 

Gentlemen, — I  see  in  the  last  Law  Journal, 
under  the  head  of  '*  General  Correspondence,*' 
and  over  the  signature  of  *^  An  Attorney,"  a 
letter  tending  to  bring  into  disrepute  one  of 
the  most  popular,  and  deservedly  so,  young 
Judges  in  Ontario,  considering  his  age  and 
experience.  Since  he  has  been  appointed  to 
the  Bench  he  has  become  beloved  and  es- 
teemed by  the  people  of  his  County  generally. 
No  person  can  be  more  conversant  with  the 
case  refened  to  than  your  subscriber.  One  of 
the  complaints  mentioned  in  "Attorney's" 
letter  was  an  action  brought  by  the  bailifi*  of 
the  Second  Division  Court  of  .a  County  nesr 
Toronto,  on  the  grounds  of  a  breach  of  cove- 
nant on  a  bond.  A  jury  was  called  by  the 
plaintiff.  It  appears  that  an  agreement  was 
made  with  "Attorney"  by  defendant's  brother 
to  defend  the  suit  The  brother  swore  at  the 
trial  that  he  agreed  with  "  Attorney  "  for  six 
dollars  to  carry  the  case  through  and  win  it ; 
that  "Attorney"  got  a  note  for  the  six  dol- 
lars, and  that  the  note  was  paid.  The  case 
referred  to  was  left  to  arbitration  at  the  re- 
quest of  defendant's  attorney,  and  the  award 
was  given  in  favour  of  the  plaintiff  The  at- 
torney at  once  applied  for  a  new  trial,  and 
supported  the  application  for  a  new  trial  by 
his  own  affidavit,  and  before  the  day  of  hear- 
ing it  appears  he  saw  the  defendant,  and  got 
something  like  a  written  retainer  to  attend 
the  hearing,  although  by  the  evidence  of  the 
defendant's  brother  it  was  originally  agreed 
that  "Attorney  "  was  to  carry  the  suit  through 
and  win  it  for  the  six  dollars.    The  Judge 
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lendant  a  new  trial  on  paying  the 
ne  day  into  Court    The  defendants 
i-esent  at  the  hearing,  and  afterwards 
A  the  award  with  the  pUdntifi,  together 
«h  all  costs.     Hence  the  trial  for  costs  re- 
ferred to.     The  Judge,  after  patiently  hearing 
the  case  through,  and,  contrary  to  the  defence 
set  up,  that  the  attorney  had  agreed  to  carry 
the  case  through  for  six  dollars,  and  that  he 
was  entitled  to  no  more,  came  to  the  conclu- 
sion that  the  retainer  was  a  new  contract,  and 
gave  his  judgment,  as  "  Attorney "  says,  for 
six  dollars.     By  giving  the  ahove  an  insertion 
in  the  next  Law  Journal  you  will  oblige, . 
Yours,  &c,  J.  T. 

January  Ist,  1869. 

REVIEWS. 

The  liONDON  Quarterly — The  EniyBUROH 
Review — The  Westminster  Review — The 
North  British  Review  and  Blackwoods 
Magazine.  The  Leonard  Scott  Publishing 
Company,  140  Fulton  Street,  New  York, 

In  other  columns  we  publish  an  advertise- 
ment showing  the  terms  on  which  these  Re- 
views or  any  of  them  can  be  had  from  the 
New  York  Publishers.      No  educated  man, 
and  no  man  who  takes  any  interest  in  the 
world  of  thought  should  be  without  these  Re- 
views.    The  price  at  which  they  are  offered 
by  the  Leonard  Scott  Publishing  Company, 
places  them  within  the  reach  of  all.    I  n  Politics 
the  Whigs  lean  on  the  Edinburgh  £evieie. 
The  London  Quarterly  is  the  organ  of  moderate 
Conservatives.     The  Westminster  is  the  origfai 
of  Liberalism  both  in  Church  an()  State.    The 
North  British  which  is  Whig  in  Politics,  was 
for  many  years  the  organ  of  the  Scottish  Free 
Church.      Blackwoods  Ma^atine  equals  the 
more  sedate  quarterlies  in  its  Literary  and 
Scientific  Departments.    But  the  chief  attrac- 
tions of  Bla^htcood  are  the  clever  papers  that 
from  time  to  time  appear  on  its  pages,  from 
the  pens  of  well  known  authors  whose  pro- 
ductions afterwards    appear   in  book  form. 
Bulwer  and  Mrs.  Oliphant  have  written  much 
of  late  in  its  pages.    Lever,  up  to  the  time  of 
his  death  was  also  a  frequent  contributor. 
The  in^uence  of  the  Reviews  is  world  wide. 
Thought  is  not  the  product  of  any  one  nation, 
and  mind  speaks  to  mind  in  all  parts  of  the 
world  through  the  pages  of  these  Reviews. 

APPOINTMENTS  TO  OFFICE. 

LIEUTENANT  GOVERNORS. 

THE  HON.  WILLIAM  PEARCE  HOWLAND,  C.  B., 
to  ha  Lieutenant  Governor  of  tho  Province  of  Ontario. 
(Gazetted  July  18, 1868.) 

THE  HON.  LEMUEL  ALLEN  WILMOT,  to  be  Lieu- 
tenant Governor  of  the  Province  of  New  Bruntwlck. 
(Gazetted  July  IS,  1863.) 


JUDGES. 

THE  HON.  WILLIAM  HENRT  DRAPER,  C.R,lat« 
Chief  Justice  of  Upper  Canada,  to  be  the  Presiding  Jcdge 
of  the  Court  of  Error  and  Appeal  for  Upper  Canada,  &<7v 
the  Province  of  Ontario.    (Gazetted  October  31, 1S6&) 

THE  HON.  WILLIAM  BUSLL  RICHARDS,  hie 
Chief  Juati(%  of  the  Court  of  Common  Pleas  for  Upper 
Canada,  to  be  Chief  Justice  of  Upper  Canada  in  tlu:  rootr 
of  the  Hon.  William  Henry  Draper,  C.B.  (Gazetted  Kot. 
21, 1868.) 

THE  HON.  JOHN  HAWKINS  HAGARTT,  hte  a 
Puisne  Judge  of  Her  Majesty's  Court  of  Queen's  h^-zvh 
for  Upper  Canada,  to  be  Justice  of  the  Court  of  C«mni<s 
Pleas  for  Upper  Canada,  in  the  r»om  of  the  Hon.  Wflliia 
Buell  Richards     (Gazetted  November  21,  1868.) 

THE  HON.  ADAM  WILSON,  bite  a  Puisne  Jud^  <! 
the  Court  of  Common  Pleas  for  Upper  Canada,  to  l«  a 
Puisne  Judge  of  Her  M^'esty's  Court  of  Queen's  [{<rtkb 
for  Upper  Canada,  in  the  room  of  the  Hon.  John  Havkisi 
Hagarty.    (Gazetted  November  21. 1868.) 

JOHN  WELLINGTON  GWYNNE,  of  Osgoode  Hall  atd 

of  the  City  of  Toronto,  in  the  Province  of  Ontario,  one  cf 

Her  Migesty's  Counsel  learned  in  the  Law,  to  be  a  P&t<» 

Judge  of  the  Court  of  Common  Pleas  for  Upper  C^nax  a, 

in  the  room  of  the  Hon.  Adam  Wilson.    (Gazetted  Nor. 

21, 186&) 

COUNTY  JUDGES. 

ROBERT  DENNISTOUN,  of  Osgoode  Hall  and  of  the 
Town  of  Peterborough,  in  the  Provinoe  of  Ontario,  Esq.. 
Barrister-at-Law,  to  be  Judge  of  the  County  Court  of  tbs 
County  of  Peterborou^j^,  in  the  said  Province,  in  thepk» 
and  stead  of  Robert  M.  Boucher,  Esq.,  deceased.  (Guct- 
ted  July  18, 1868.) 

POLICE  MAGISTRATES. 

ABRAHAM  DIAMOND,  Esquiiv,  of  Osgoode  Holi, 
Barrister-at-Law,  to  be  Police  Magistrate  of  the  Town  cf 
Belleville,  in  the  room  and  stead  of  Smith  Bartleit,  J^ 
ceased.    (Gazetted  September  19, 1868.) 

ALEXANDER  SUTTON  KIRKPATUCK  of  Osgmds 
HaM,  Esquire;  Barrlster-at-Law,  to  be  Coantr  Attoracj 
and  Clerk  of  the  Peace  in  and  for  the  County  of  Fronteaae, 
in  the  room  and  stead  of  R.  M.  WiUdson,  Esquire,  deceased. 
(Gazetted  August  22, 1868.) 

COUNTY   CROWN  ATTORNEYS  AND  CLERKS  OF 

THE  PEACE. 

JOHN  DEWAR,  Jnn.,  of  Osgoode  Hall,  Esquire,  Bar- 

rister-at-Law,  to  be  County  Attorney  and  Cleric  of  tb^ 

Peace  for  the  County  of  Halton,  in  tJie  room  and  str;)*!  <.>f 

G.  T.  Bastedo,  Esquire,  deceased.    (Gazetted  August  £i 

1866.) 

REGISTRARS. 

THOMAS  HALL  JOHNSON,  of  Pembroke,  in  tie 
County  of  Renfrew,  Esquire,  to  be  Registrar  for  the  im- 
organized  District  of  Nipissing,  in  the  room  and  stead  d 
Richard  O'Reilly,  deceased.    (Gazetted  Sept  12. 1S6S.) 

Lord  Campbell  tells  how,  at  the  opening  penod 
of  his  profeBsional  career,  soon  after  the  pnbli- 
catioQ  of  his  *'  Nisi  Prias  Reports,"  he  on  circuit 
snooessfal! J  defended  a  prisoner  charged  with  a 
criminal  offence ;  and  how,  whilst  the  sncceas  of 
bis  advocacy  was  still  qniokening  his  pnlsea,  be 
discovered  that  his  late  client,  with  whom  he 
held  a  confidental  oonyersation,  had  contrived  to 
relieve  him  of  his  pocket-book,  fall  of  bank-notes. 
As  soon  as  the  presiding  jadge,  Lord  Chief  Baroo 
Maodonald,  beard  of  the  mishap  of  the  reporting 
barrister,  be  exclaimed,  **  What  I  does  Mr. 
Campbell  think  that  no  one  is  entitled  to  (aki 
notes  in  ooari  except  himself  T" — Jeaffreton, 
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DIARY  FOR   FEBRUARY. 


Mon..  Hilary Tenn  begins. 

Twos. .  PariAcation  Blessed  Virgin  Mary. 

Vi-i..  Meeting  of  Grammar  School  Board.  Interme- 
diate £xamination  of  Iaw  Students  and  Arti- 
cled Clerks. 

Frid..  Paper  Day,  Qneen'a  Bench.  New  Trial  Day, 
Common  Pleas. 

SaL  ..  Paper  Day,  Common  Pleas.  New  Trial  Day, 
Que«n*«  Bench. 

SUN..  QuinqHage»ima. 

Mon..  Pai)er  Day,  Queen's  Bench.  New  Trial  Day, 
Common  Pleas. 

Tnes. .  Sirovt  Tuesday.  Paper  Day,  Common  Pleas. 
New  Term  Day,  Queen's  Bench. 

Ved..  Aah  IVedtusday.  Paper  Day.  Queen's  Bench. 
New  Term  Day,  Common  Pleas.  Last  day  for 
setting  down  and  giving  notice  for  re-hearing. 
Last  day  for  service  for  County  Court,  York. 

TTiar.  Pa))er  Day,  Common  Pleas. 

Frid..  New  Tenn  Day,  Queen's  Bench. 

SL  N..  1st  Sunday  in  Lent    St.  VaUntine. 

Mon..  Last  day  for  County  Tre&Hure.r  to  fUmlsh  to 
Clerkd  of  Municipalities  in  Counties  lists  of 
lands  liable  to  be  sold  for  taxes. 

Thnr..  Re-bearing  Term  in  Chancery  commences. 

SjL  . .  Declare  for  County  Court  York. 

SC27. .  2nd  Sunday  in  Lent. 

Wed..  SL  Matthias. 

SUN. .  Srd  Sunday  in  Lent. 


Ike  ^tKiA€mxi»* 
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THE  CHIEF  JUSTICE  OF  THE  COURT  OF 
ERROR  AND  APPEAL. 

The  last  day  of  the  old  year  was  the  silent 
witness  of  aa  erent  which,  though  not  attended 
with  any  display,  was  a  noticeable  one  in  the 
judicial  annals  of  the  province.  It  was  the 
occasion  of  the  ex-Chief  Justice  of  Ontario 
Ukiog  his  scat  as  President  (or,  as  he  is  now 
to  be  called,  the  Chief  Justice)  of  the  Court  of 
Crror  and  Appeal,  and  of  the  official  present- 
ation to  him  of  an  address  by  the  Law  Society, 
commemoratiye  of  the  eyent  and  ezpressive  of 
the  feelings  of  the  profession  on  his  retire- 
ment from  the  more  active  duties  devolving  on 
bim  as  a  Judge  of  one  of  the  Superior  Courts. 

The  address,  which  was  presented  by  Hon. 
John  Hillyard  Cameron,  on  behalf  of  the 
Society,  was  as  follows : 

"To  THB  HoNOUaABLS    WiLUAM   HeNRY   DrAFEB, 

C.6.,  pRiaiDBNT  or  thb  Court  or  Error  amd 

Her  Majesty  having  been  graciously  pleased  to 
wcept  your  resignation  as  Chief  Justice  of  Upper 
C«nada,  and  subsequently  to  appoint  you  as  Pre- 
sident of  the  Court  of  Error  and  Appeal,  we,  the 
Liw  Society  of  Upper  Canada,  beg  leave  respect- 
fally  to  addresa  yon,  and  to  convey  to  yon  our 


sincere  thanks  for  the  unvaried  courtesy  and 
kindness  which,  in  the  exercise  of  your  judicial 
office,  the  members  of  the  legal  profession  have 
received  at  your  hands,  for  a  period  extending 
over  more  than  twenty  years. 

It  is  to  us  a  subject  of  unfeigned  satisfaction 
that  your  talents  and  learning  are  not  to  be  lost 
to  the  country,  but  that  you  will  hereafter  pre- 
side in  the  Court  of  ultimate  resort  in  this  Pro- 
vince. 

We  trust  that  on  an  occasion  like  the  present 
you  will  excuse  our  calling  attention  to  the  course 
of  your  professional  life  as  an  example  and  en- 
couragement to  those  who  devote  themselves  to 
the  study  of  the  law,  as  showing  that,  without 
any  adventitious  aid.  but  solely  by  the  exercise 
of  your  own  ability  and  industry,  you  have  suc- 
cessfully with  satisfaction  and  applause  discharged 
the  duties  of  Solicitor-General,  Attorney-General, 
Puisne  Judge,  and  Chief  Justice. 

That  you  may  long  continue  to  fill  the  dignified 
position  which  you  now  hold,  is  the  sincere 
prayer  of  the  members  of  the  Law  Society. 

J.    HlLLTARD   CaMBROX, 

Trecuurer, 
Osgoode  Uall,  Dec.  31,  186S." 

It  would  be  an  easy  and  a  pleasing  task  to 
enlarge  upon  the  sentiments  of  the  Address, 
and  to  speak  of  the  feelings  of  admiration  so 
universally  entertained  for  one  so  eminent ;  but 
all  we  could  say  would  be  but  a  mere  repetition 
of  what  has  so  often  been  said  before  in  these 
pages,  in  acknowledgment  of  the  distinguished 
services  and  ability  of  the  learned  Judge, 
whose  sphere  of  usefulness  has  now  been 
transferred  from  the  Court  of  Queen's  Bench 
to  the  less  active  but  more  honorable  position 
of  presiding  over  the  Court  of  ultimate  resort 
in  this  Province. 

His  Lordship,  in  tfnswer  to  the  address, 
made  the  following  reply: 

"  Mr.  Trxaburer  and  Gbntlexxit, 

I  thank  you  very  sincerely  for  this  address. 
Since  my  first  appointment  to  the  bench,  it  has 
been  my  constant  effort  to  cultivate  the  most 
friendly  relations  with  the  bar,  and  I  feel  no 
slight  gratification  at  my  success,  as  testified 
by  this  mark  of  your  approval,  in  which  yon 
mingle  the  expression  of  your  satisfaction  at 
my  past  career  with  a  kind  wish  that  I  may  yet 
a  while  continue  to  discharge  judicial  duties. 

I  have,  in  my  turn,  to  express  my  warm  ac- 
knowledgments to  the  bar,  generally,  for  their 
universal  attention  and  respect  to  me  in  my  inter- 
course with  them  as  a  judge,  as  well  as  for  un- 
numbered marks  of  kindness  and  regard  to  me 
individually.  If  I  have  attained  any  success  in 
my  efforts  to  maintain  that  confidence  in  the 
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purity  of  the  administration  of  justice  in  this  PVo- 
Tince,  which  existed  in  the  days  of  my  eminent 
predecessors,  I  owe  it,  first,  to  the  co-operation 
of  those  learned  judges  who  shared  my  labours, 
and  next  to  the  ability  and  assiduity  of  the  mem- 
bers of  the  profession  whom  yon  represent. 

Upwards  of  forty-five  years  ago  I  first  entered 
my  name  on  the  books  of  the  Law  Society,  of 
which  I  beliove  I  have  still  the  honour  to  be  a 
bencher ;  and  though  I  passed  some  years  in  the 
active  duties  of  public  lile,  I  never  severed  myself 
from  the  diligent  practice  of  my  profession.  I 
rejoice  that  while  sinking  into  the  vale  of  declin- 
ing years,  I  am  still  thought  able  to  be  of  use, 
and  that  I  can  maintain  the  connexion  which  has 
existed  during  the  best  part  of  my  life.  I  trust 
that  I  shall  be  enabled  to  pursue  the  same  course 
which  has  procured  for  me  this  flattering  mark 
of  your  esteem,  and  I  look  forward  with  a  hopeful 
confidence  to  a  continuance  of  that  support  and 
assistance  to  which  I  have  been  so  deeply  in- 
debted in  my  past  career." 

The  following  brief  particulars  of  the  career 
of  the  Ex-Chief  Justice  will  be  interesting  to 
our  readers.  He  was  bom  on  the  11  th  March, 
1801,  and  is  now  therefore  nearly  sixty-eight 
years  of  age.  He  commenced  life  as  a  cadet 
or  midshipman  in  an  East  Indiaman,  ahd  has 
never  forgotten  his  early  nautical  training. 
He  came  to  this  country  some  years  afterwards, 
arriving  in  Cobourg  on  the  4th  June,  1820, 
and  commenced  the  study  of  the  law  in  1828, 
having  articled  himself  to  Thomas  Ward,  Esq., 
of  Port  Hope.  He  subsequently  went  into 
the  office  of  Hon.  George  Strange  Boulton,  of 
Cobourg,  and  was  for  some  years  Deputy 
Registrar  of  Northumberland  and  Durham. 
He  afterwards  came  to  Toronto,  we  believe  at 
the  suggestion  of  the  late  Sir  John  Robinson, 
then  Attorney  General. 

He  was  called  to  the  Bar  on  16th  June, 
1 828,  nearly  forty  one  years  ago.  On  the  18th 
November,  1829,  he  was  appointed  Reporter 
to  the  Eing^s  Bench,  which  offioe  he  held 
until  March,  1887,  when,  on  28rd  March,  he 
was  appointed  Solicitor  General  of  Upper 
Canada,  and  made  a  member  of  the  Executive 
Council  in  December  following. 

The  union  of  the  Provinces  took  place  in 
February,  1841,  and  on  the  18th  of  that  month 
he  became  the  first  Attorney  General  for 
Upper  Canada  and  Premier.  He  served  in 
an  official  capacity  at  different  times  under  the 
following  governors,  viz.;  Sir  Francis  Head, 
Sir  George  Arthur,  Lord  Sydenham,  Sir 
Charles  Bagot,  Lord  Metcalfe,  Lord  Cathcart, 
and  Lord  Elgin. 


In  1842  he  was  made  a  Queen^s  counsel,  at 
the  same  time  as  Henry  John  Boulton,  Robert  | 
Baldwin,  Henry  Sherwood  and  James  E.  Small 

On  the  10th  April,  1843,  he  was  appointed  I 
a  Legislative  Councillor  of  Canada,  wbicli 
office  he  resigned  at  Lord  Metcalfe*8  request, 
in  January,  1845,  and  was  elected  to  theLegis«| 
lative  Assembly,  where  he  again  sat  as  Attor< 
ney  General  until  28th  May,  1847. 

On  the  12th  June  following  he  wasappointedl 
a  Puisne  Judge  of  the  Queen's  Bench,  takinjl 
the  place  vacant  by  the  death  of  Mr.  Justict] 
Hagerman,  where  he  remained  until  5tb  Fel 
ruary,  1856,  when  he  succeeded  Sir  Jamc 
Macaulay,  as  Chief  Justice  of  the  Court 
Common  Pleas.  He  presided  there  until  b( 
was  transferred  to  the  Queen*»  Bench,  becoi 
ing  Chief  Justice  of  Upper  Canada  on  th< 
retirement  of  Chief  Justice  McLean,  who  va| 
made  President  of  the  Court  of  Appeal  oi 
22nd  July,  1863.  He  has  thus,  step  by  stei 
arrived  at  the  goal  of  his  ambition,  a  posilioi 
be  expressed  his  determination  to  win,  whf 
but  a  student  in  the  Town  of  Cobourg. 

His  energy,  perseverance  and  ability  hi 
taken  him  a  step  beyond  the  place  he  look( 
forward  to  as  his  own.  Long  tna^  he  coi 
tinue  to  be  an  honour  to  it.  Long  also  ma] 
he  to  enjoy  that  increased  measure  of  he&ltl 
which  we  are  happy  to  think  has  been  voucl 
safed  to  him,  and  the  pleasure  of  knowing  tbi 
his  services  are  appreciated  by  an  intellii 
profession,  and  that  the  confidence  and  esteei 
of  the  public  are  still  his  own. 


FEES  TO  ATTORNEYS  IN  DIVISION 

COURTS. 

At  the  close  of  our  last  volume  we  pubiisbc 
a  letter  criticising  the  soundness  of  a  decUionj 
by  a  County  Judge  on  the  payment  of  fees  t<}| 
attorneys  for  work  done  by  them,  as  such,  ii 
Division  Courts.     A  letter  was  written  in  an^ 
swer  to  this,  which,  however,  did  not  tbro^l 
much  light  on  the  subject,  and  **An  Attomer,"^] 
in  another  letter  published  hereafter,  igaiaj 
returns  to  the  charge. 

We  have  taken  the  trouble  to  find  out  ti< 
actly  what  the  learned  Judge  did  say  in  hiS] 
judgment,  which  appears  to  have  been  a  writ* 
ten  one.    We  allude  to  the  case  in  which  h( 
lays  down  the  rule  which  should,  in   hii| 
opinion,  govern  cases  such  as  that  spoken  ol 
by  our  correspondents.    We  do  not  gathefl 
from  this  judgment  (which  we  apprehend  "Aal 
Attorney"  could  not  have  seen),  that  the' 
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Judge  entertained  the  opinion  which  the  let- 
ters of  "An  Attorney'*  would  I^d  us  to  sup- 
pose. With  the  details  of  the  cases  neither 
we  nor  our  readers  are  at  all  interested,  but 
it  is  a  matter  of  simple  fairness  that  the  views 
of  the  Judge  should  be  given  in  his  own 
words;  the  subject,  moreover,  is  of  some 
importance,  and  worthy  of  discussion. 

The  part  of  the  judgment  touching  on  the 
point  before  us  was  as  follows : — 

"It  is  difficult  to  arrive  at  what  is  a  fair  ^Fnd 
msonable  or  proper  allowaoce  to  make  for  ser- 
Tiof«  AS  an  Attorney  in  the  Division  Courts,  for 
th«  Saperior  and  Coanty  Court  tariffs  are  fixed, 
ud  tbe  retainer  ooce  proved,  the  amount  can  be 
iscertained  by  a  reference  to  tbe  proper  officer. 
No  tariff  is  fixed  for  the  Division  Courts,  but  it 
ia  not  to  be  supposed  that  an  Attorney  is  not  to 
r«*ive  anything  for  practising  therein.  On  the 
other  hand  I  do  not  think  him  entitled  to  County 
Cucrt  costs  (which  tbe  plaintiff  appears  to  have 
charged.)  for  Division  Court  business.  As  there 
is  a  wide  difference  between  Superior  and  County 
Coort  costs,  which  bear  some  relation  to  the  juris- 
diction of  the  respective  Courts,  so  the  coats  in 
the  IHnsion  Court,  being  pf  still  more  restricted 
jorisdiction,  should  be  considerably  less  than 
those  of  the  County  Court.  I  have  no  authority, 
&Qd  do  not  feel  inclined,  to  lay  down  or  fix  a 
tariff  for  all  tbe  items  of  Division  Court  business. 
I  iliall  simply  allow  in  each  case  a  gross  sum, 
•od  that  not  a  lai^  one,  covering  all  charges  in 
n^pect  of  the  suit  (except  disbursements),  and  hav- 
ing some  reference  to  the  trouble  taken  and  the 
intpreats  involved.  If  members  of  the  profession 
Qunk  my  allowance  too  small,  they  can  easily 
protect  themselves  by  a  previous  arrangement 
with  their  clients,  and  this  would,  in  all  cases,  be 
tl>«  fairest  and  most  satisfactory  way. 

The  plaintiff    endeavours    to  shew  that  he 
enne  from  ■  solely  to  attend  to  defendant's 


I  do  not  think  tbe  evidence  estab- 
^es  this,  and  cannot  allow  the  plaintiff  any- 
thing for  travelling  expenses.  I  allow  the  plain- 
tiff $5.f)0  for  each  of  the  two  suits,  one  at 

ud  ooe  at  ,  less  fS.OO  paid  on  suit  at 

Court,  leaving  |7.00,  and  I  allow  40  cents 

W  postage  and  $4.00  for  subpoena  and  copies, 
Btkiflj^  111.40  in  all  for  Division  Court  business. 
The  witness  fees,  amount  paid  witnesses,  and 
*^rge  for  copy  of  papers,  appear  to  be  covered 
^y  tbe  19.00  paid  pUintiff  by ." 

Without  at  present  discussing  the  propriety 
of  this  ruling,  it  can  scarcely  be  said  that  the 
Judge  decided  that  an  Attorney  has  no  right 
^recoTer  for  services  rendered,  as  such,  in 
IHvUion  Court  suits,  or  that  the  judgment 


was  not  given  upon  some  principle,  which  the 
Judge  considered  was  a  sound  one,  and  which 
he  in  a  subsequent  suit  by  same  plaintiff  ex- 
pressed his  intention  to  follow. 

So  far  as  this  particular  case  is  concerned, 
this  must  close  any  further  reference  to  it  As 
to  the  amount  of  remuneration,  the  Judge  may 
or  may  not  have  given  less  than  was  proper 
under  the  circumstances.  He,  however,  was 
the  judge  of  that,  and  it  is  idle  to  discuss  th^t 
part  of  the  matter  here. 


BAILIFFS  FEES. 

A  correspondent  raises  a  question  of  fees 
under  the  new  Act,  which  is  of  some  impor- 
tance to  Bailiffs  of  Division  Courts,  and  as  to 
which  it  would  be  well  to  have  the  practice 
settled  as  soon  aa  possible 

Sec.  18  of  the  Act,  provides  that 

"  Notwithstanding  any  of  the  provisions  of  the 
said  Act,  when  there  is  no  bailiff  of  tbe  court  in 
which  the  action  is  brought,  or  when  any  sum- 
mons,  execution,  subpoena,  procera  or  other  docu- 
ment, ia  required  to  be  Served  or  executed  else- 
where than  in  the  Division  in  which  the  action 
is  brought,  they  may  in  the  election  of  the  party, 
be  directed  to  be  served  and  executed  by  the 
Bailiff  of  the  Division  in  or  near  to  which  they 
are  required  to  be  executed,  or  by  such  other 
Bailiff  or  person  as  the  Judge,  or  C^erk  issuing 
the  same,  shall  order,  and  may,  for  that  purpose, 
be  transmitted  by  post  or  otherwise,  direct  to  such 
Bailiff  or  person,  with  being  sent  to  or  through 
the  Clerk." 

The  question  is,  whether  a  Bailiff  can  claim 
the  fee  which  under  the  former  practice  would 
have  been  payable  to  the  clerk  for  receiving 
papers  from  another  county,  &c.  The  pro- 
vision in  the  tariff  of  fees  for  clerks  which 
is  referred  to,  is  as  follows: — 

"  Receiving  papers  from  another  County  or 
Division  for  service,  entering  same  in  a  book, 
handing  the  same  to  the  bailiff,  and  receiving  his 
return  to  be  paid  when  the  claim  is  filed  or  de- 
fence, 20  cents." 

We  should  be  glad  if  the  law  could  be  in- 
terpreted to  give  a  fee  to  bailiffs  for  the  addi- 
tional trouble  and  responsibility  which  this 
section  may  sometimes  throw  upon  them. 
But  we  do  not  think  this  section  read  in  con- 
nection with  the  tariff*  of  fees  to  clerks,  can 
be  held  to  give  to  bailiffs  the  same  fees  which 
are  given  to  clerks  alone,  and  that  for  services, 
some  of  which  bailiffs  are  not  called  upon  to 
perform.  We  apprehend,  however,  that  as  the 
duties  under  this  section  are  disconnected  firom 
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•  any  correlative  duties  of  the  clerk  of  the  Divi- 
sicm  in  which  each  bailiff  is  acting,  that  the 
affidavits  of  .*iervice  may  be  made  before  any 

'Commissioner,  and  not  necessarily  before  the 
clerk,  and  the  commissioner's  shilling  will  be 
a  legitimate  part  of  the  fees  chargeable  on  the 
service. 

A  subsequent  section   of  this   Act,   gives 
power  to  the  judges  who  may  hereafter  be 

'  appointed  for  that  purpose,  to  make  rules  for 
the  guidance  of  clerks  and  bailitfs,  and  in  re- 
lation to  their  duties  and  services  and  the  fees 
therefor.  This  Board  will  doubtless  take  into 
careful  consideration  as  wtU  the  defects  in 
former  procedure,  as  provisions  for  the  more 
convenient  working  of  the  practice  under  this 
Act. 

SELECTIONS. 


CONVICTION  UPON  CIRCUMSTANTIAL 

LVIDENCE. 

The  injustice  of  convicting  persons  of  capital 
oiiences  upon  circumstantial  evidence  has  been 
a  fruitful  theme  of  d'scussion  time  out  of  mind. 
AVe  believe  it  is  now  generally  conceded  that 
diimes  diminish  in  a  country  in  proportion  to 
the  mildness  of  its  laws.  Evils  certainly  arise 
in  having  laws  on  the  statute-book  which  are 
at  variance  with  the  universal  instincts  of 
mankind,  and  which  are  therefore  continually 
^  evaded.  The  abolition  of  a  bad  law  is  attended 
with  less  injury  to  a  community  than  its  con- 
stant evapion.  Heinous  crimes  are  usually 
committed  in  secret,  and  the  proof,  therefore, 
is  necessarily  circumstantial.  Evidence  so  pre- 
c^irious  in  its  nature  should  indeed  be  closely 
scrutinized.  In  Scotland,  long  ago,  they  re- 
fused to  convict  of  capital  offences  upon  such 
evidence ;  and  in  England,  since  the  conviction 
and  execution  of  Eugene  Aram — upon  whose 
character  and  the  circumstances  of  whose 
death,  the  versatile  Bulwer  founded  a  readable 
novel,  and  the  gifted  Hood  wrote  a  touching 
poem — the  courts  have  been  prone  to  analyze 
carefully  a  case  resting  entirely  upon  such 
evidence.  Aram,  it  will  be  remember^,  was 
indicted  for  killing  one  Daniel  Clarke,  and  was 
•convicted  of  his  murder  by  a  chain  of  circum- 
stantial evidence,  fourteen  years  after  Clark 
was  missed.  The  corpus  delicti  was  not 
proved.  The  concatenation  of  circumstances 
which  led  to  his  conviction  is  among  the  most 
peculiar  and  remarkable  on  record. 

In  the  trial  of  capital  cases  there  are  two 
time-honoured  maxims  which  have  always 
obtained.  (1.)  That  circumstantial  evidence 
falh  short  of  poeitive  proof :  (2.)  That  it%» 
"better  that  ten  guilty  persons  should  escape 
than  one  innocent  person  should  suffer.  The 
first  qualified  by  no  restriction  or  limitation 
is  not  altogether  true.  For  the  conclusion 
that  results  from  a  concurrence  of  well  authen- 


ticated circumstances,  is  always  more  to  be 
depended  upon  than  what  is  called  poMtive 
proof  in  crftninal  matters,  if  unconfined  by 
circumstances,  i.  r,  the  oath  of  a  single  wit- 
ness, who,  after  all,  may  be  influenced  by 
prejudice,  or  mistaken  ;  and  if  by  the  wonl 
'^  better,''  in  the  second  maxim,  is  meant  more 
conducive  to  general  utility,  it  would  also  seta 
to  bo  unsound.     And  here  we  may  endeavour 
to  ascertain  clearly  what  is  understood  in  le«il 
parlance  by   "circumstantial  evidence.''    ft 
may  be  observed  that,  every  conclnsion  of  the 
judgment,  whatever  may  be  its  subject,  is  the 
result  of  evidence,  a  word  which  (derived  frrvm 
words  in  the  dead  languages  signifying  "to 
see,"  **to  know,")  by  a  natural  sequence  is 
applied  to  denote  the  means  by  which  any 
alleged  matter  of  fact,  the  truth  of  which  is 
submitted  to  investigation,  is  established  ^ 
disproved  ;  circumstantial  evidence  is  of  a  !»• 
ture  identical  with  direct  evidence,  the  distio^ 
tion  being,  that  by  direct  evidence  is  interidei 
evidence  which  applies  directly  to  the  &c( 
which  forms  the  subject  of  inquiry,  the  .M^ 
turn  probandum:  circumstantial  evidence  Is 
equally  direct  in  its  nature,  but,  as  its  name 
imports,  it  is  direct  evidence  of  a  minor  fact 
or  facts,  incidental  to  or  usually  connectol 
with  some  other  fact  as  its  accident,  and  fn^ni 
which  such  other  fact  is  inferred.     Upon  \hH 
general  definition  jurists  substantially  sgrc«. 
For  an  illustration,  then,  of  direct  and  ir-ii- 
rect  evidence,  let  us  take  a  simple  exampW 

A  witness  deposes  that  he  saw  A.  inflict  i 
wound  on  B.,  fiom  which  cause  B.  inslanilj 
died.     This  is   a  case  of  direct  evidence,— 
C.  dies  of  poison,  D.  is  proved  to  have  Ui 
malice  against  him,  and  to  haye  purchasM 
poison  wrapped  in  a  particular  paper,  wbidi 
paper  is  found  in  a  secret  drawer  o(  D.,  bur 
the  poison  gone.     The  evidence  of  these  fac 
is  direct,  the  facts  themselves  are  indirect  ar» 
circumstantial,  as  applicable  to  the  inquTV, 
whether  a  murder  has  been  committed  and{ 
whether  it  was  commited  by  D.    The  jmlg" 
ment  in  such  a  case  is  essentially  deductivf; 
and  inferential.     A  distinguished  state?m»a 
and  orator  (Burke's  Works,  vol.  XL,  p.  6*24),^ 
has  advanced  the  unqualified  proposition  that' 
when  circumstantial  proof  is  in  its  greate* 
perfection,  that  is,  when  it  is  most  abundant 
in  circumstances,  it  is  much  superior  to  ^o^* 
tive  proof.    At  one  time  great  injustice  wa^ 
done  by  condemning  persons  for  murder  wheal 
it  had  not  been  proved  that  a  murder  w:^ 
perpetrated.    The  now  well-recognised  princi^ 
pie  in  jurisprudence  that  no  murder  can  h$ 
held  as  having  been  committed  till  the  bodyi 
of  the  deceased  has  been  found,  has  terminated 
this  form  of  legal  oppression.     A  commoii 
cause  of  injustice  in  trials  for  murder  is  tht i 
prevarication  of  the  party  charged.    Finding. 
himself,  though  innocent,  placed  in  a  very- 
suspicious  predicament,  he  invents  a  story  ia 
his  defence  and  the  deceit  being  discovered, 
ho  is  at  once  presumed  guilty.    Sir  £dR^:»r4 
Coke  mentions  a  melancholy  case  of  a  pent'* 
I  man  charged  with  having  made  away  with  hi* 
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riece.    Thougli  he  was  innocent,  ir.  a  state  of 
tT'pidation  he  pat  forwanl  another  chiM  as  i 
lU'  one  said  to  have  been  destroyed.     The 
iri'^k  being  discovered,  the  poor  man  was  cxe- 
cih't],  3  victim  of  his  own  disingenuousncss. 

N'-Tf.  -  Th«»  fi»lIowin.i?  case  occurred  in  Ediulmrj^'h  (rltle 
1 1       1  ..r*'  M 134  r-l Liny). 

Lalli-  ".ni>  Shaw  rnoonraL'C"!  the  a/Mn-ss'-s  of  John  T«i\v- 
^•,  'A  1..  I»  wtre  insuiKTAlily  ohjf-itrri  to  by  h- r  f..t»ir, 
A  'ir^"l  h»T  to  reci'ive  th''  ailn'^;*»'S  of  on«»  l{nl)«-if -xin. 
"••   '  vii.'iij  liemij  very  iir^''nt  thi'ivii|>on  she  iKM-t'iiiptoiily 

•"..-■li. •:'-<l;irinj;  she  itn-ffrrctl  death  tobciii;,'  \^^>\>^  i [sun's 
T,'.  Pit  fathjff  lK*c.ime  fnrdj^i'd,  thf  «hni;,']it<'r  niorc  j>«)si- 
t:-'.  s»  tlut  the  word*  "Imrbarity,  crut'Uy,  and  d<Mtli," 
r-t  ir  ••lut-ntly  pronounce<l  by  Dw  daiij;lit<T.  H«*  lo  •U>'i\ 
_  •   i  I  If  n«->m  aud  passiMl  out.     Many  biiil'liii:_:H  in  I.dui- 

T.'i  .  ••  •lividfd  into  thits  or  tliw»rs,  an«l  8li.»v.  r.".i<bMl  in 

if  :'.t-*»!  llatH,  a  partition  only  iJividiii'4  his  ilwi  llin^^ 

:.    .  t'l.t'fouf  Morrison.     Morrison  had  ovi-tlit-aid  the; 

,..rl.  ijid  wa«ini[»rcs>»<d  with  tin-  n  jotition  <>(  lh>-  nb.  .\i> 
V  I  ,it!i»rint?  h.ivjn^  prommni-fd  th'*in  onipii. ill.  ally. 
I  :-  :i.-  littlf  time  aftirSiiaw  had  gom'ont  all  ^v.k-.«iiiii  t  ; 
,r  <•—  vMonift^mheanl  groans  fnmi  Cithirinf.  Al  imik  d, 
!•  :j  1  '■'  liis  nfi;:hln>r,  who  mt^Tcd  Morrison's  room  with 
Im  iii'i  h«ii**ue«l,  when  thi«y  not  only  li-aid  ^lo.tus,  but 
■i -•  .'I'v  lit  ard  Cathrriru*  in'iinmr,  "Crr.-I  bit  in  r.  tliou 
."•'  I  i'»t»of  iny  di'ith."  Th«y  at  onr*- hiini'd  to.Slinvs 
ilirttii.  I.J,  kn«>'kt*d  but  r»M'*ivfd  no  answer,  ami  r<'|»tat<  d 
*.-•  ki"-.  kn,  Imt  no  r«**j>onst:  c-injc,  A  coiist.ibli-  wis  pro- 
'  ."  1  Ji  I  an  entrance  fonrd,  when  ("athrriiif  was  found 
_*"-ii*:  fi.  iu  h»?rbhHKl,  a  knife  by  h«'r  huW.  tSh«-  v,:i-^  ali\<', 
I't  n.  1  .;»•  to  sjK'dk.  and  on  Kmii^  (lucstioneil  as  to  owiii;; 

•  '    1-  to  luT  fatlier,  w^as  only  abb-  to  ni.ikc  a  moti'  n 

*  "'      .  ■    t<l,  apinamilly  in  th»-  al'innative.  ami  cxiiind 

'  '  •  r.t.'-al  luoiurut  Shaw  entt-rtd  the  room;  .s«'-iii^ 
1  ■  ■    -'  '  r**  and  a  ron^tabb'  in  his  room  !»••  apjuaiid 

.  .  ..-Ml-r'-d,  bat  at  th*-  s'.^'lit  of  his  d»n;;htfr,  ti.vii'd 
i'.   .  *!'  ■.'■'mI,  and  was  n-ady  to  sink.     TIj  •  tn.^t  "Uiiiri  :e 

■  - .  »  • '     •!  :j^  horror  left  little  doubt  of  liis  »:uilt  in  t'w 

->'  1  tue  N'holdi-rs  ;  and  e\cn  tiiat  littb-  w.is  n-imArd 

.  '.!i-  i-onstable  dis'-overed  blo«Kl  upon  tin-  sliirl  of 
^;i"  L'jtnn  a  preliminary  hearin;^  In*  was  rommittid. 
"^  i.i>tritl  he  ar-KnowIed^<'d  ha\  in^  coiilinrd  his  dau^'ii't-r 
'.]•..  .-.t  her  intereourse  witii  Lawson  ;  that  he  h.nl  irt- 

■     ni-'>t*Mi  on  h»*r  umrryin^f  Robert,so?i  ;  and  tint  b(« 

'  •   '  ■.It!' Jed  with  her  on  tiir  subjci-t  tin*  i-vi-niii;:  sUe 

:.'!  miirden'd,  as  the  witness  .Monisou  h  ul  d.  i»m.<1  : 

•'    •  ■■ -'I  he  Irft  herunharnie*!.  and  that  tin-  blood  tt'iiml 

•  -'.  :t  was  th-'H'  in  consc<ia-'nce  of  Ijis  hiviii;:  bl  d 
'     ■^•'''  -'ue  liays  Ijffore,  aiul  the  b.in»lri^'e  bfcuiiM;,'  uu- 

■  '     Pii-s-  ,i.t.si-iiions  did  n<»t  weiLjli  a  b-;itli<'r  with  tin* 
'•  ■  ■■]';  i.^ition  to  the  strong rireumst.iiiti.d  •■\i(li  ii'-'"  of 

'm_'i:-i's  »'Xj>re.nsions  of  "barbarity,  ••ru'lty,  d- .itu." 
'  -" '  I     vTifh  that  appaiently  affirmative  luotioii  witliln-r 

.  .:il  of  the  blo«Nl  so  s»'emin;;ly  ])ro\ iiiejdially  dis- 
•■-  I  '«ii  .^hiw's  shirt.  On  these  rimuuriiiij;  .Hbittiiniits 
^\ys  w.,^  futind  j?nilty.  and  ex'-euted  at  I/eith  Walk.  Wis 
'■'  r'ai»rs.>n  in  KdiubnrKh  who  believed  the  fatliir  |,'uilt- 
-"  '  N".  ii'jt  one,  notwit.standlnj:  his  lattst  wonis,  at  toe 
-     "s'^.  "I  arn  inniwent  of  my  «lauj;htei-'s  munbr."     A 

■  -  r   ntli.s  afti-rwards,  as  a  man  who  had   btiome  the 
'   '  ''f  the  lat<'  Shaw's  apartments,  was  rum  mi, in;;, 

■:  '".  in  th»'  ehainbt-r  where  Cathrrim-  di'  <I.  he  i>  «  i- 
■ -.  .;  >  pKvivwl  a  pafier  whieh  had  fallen  into  a  e:i\  ity 
■■     ]'•■  ».  If  of  the  rhimnf-y.     It  was  folded  as  a  it  tier, 
-    %  '<i>euing  contained  the  following  ;  — 

^  ■'fi.-:iirti«s  father,  your  enielty  in  havint;  put  it  otd  of 
"'■>  v..r  ever  to  j<du  my  fate  to  that  of  tiie  only  m  m  I 

•  l"Vf ,  and  tyrannir.illy  insisiin;^  upon  my  min>.n;< 
"'   fi.(.'in  I  always  hated,  h.aa  made  me  form  a  ns  b.tion 

t-'  yn  end  to  an  evistt-nec  whi.h  is  Iwi-oitH*  a  buid<n  to 

'      I 'i'.ibt  not  1  shuU  tlnd  m«'ny  in  another  world,  for 

U'l  b.'nevolent  Heing  can  reqiure  that  I  slionld  any 

''i-\f  in  ti>rnient  to  myself  in  this.     My  d<:itli  I  lay 

•  .'  <lur-^^  ;  when  you  n'a<l  this,  (tonsidrr  y«iurself  us 
'  ;•    I .rtin  wretch  that  plunged  the  mui <b  i. lUh  Un ile  iuU> 

^-  ■'•^ini  of  the  unbapi)y 

Catherisk  Siiaw. 

A  f  ■»'  jfnn  ajro  a  poor  German  eame  to  Xi-w  York,  and 

'  -  ■  -Lmh,  ifch'-re  he  was  allow<-tl  to  do  Ins  fookin^  in 

•v.-  r.rt>m  nith  the  family.     The  hn-bnid  and  wif** 

^'-■iCi  a  pt'rpetnal  quarrel     One  day  the  (bnnan  «rime 

'-t'tli,.-  k:t'-hen  with  a  cl.tsp-knife  and  a  pan  of  j»ot.ito.-s, 

^-1  "rin  b)  pan*  them  for  his  dinn.-r.     Th.-  «piarrt  Kome 

;  ''Y  ^  'rr.in  a  more  violent  flltenatn)n  than  usual ;  but 

«  -i*  »ith  hia  baek  towards  them,  and  being  ij;norant  of 

^  ^.-inguajte.  ft'lt  in  no  danj,'er  of  heinj?  involvi-d  in  th.ir 

^i>[/':t.s.    Bot  tlw;  woman,  with  a  sudden  atul  nnexpi'rte»l 

-n-ifiTit,  aiiatch<^  the  knife  from  his  hand  and  plunv-'d 

,"    t.r  hu»b«>d*8  heart.     She  had  suIFk  ient   iin^t  n.e 

.  3:tia   f.^w   .....k    i_A^     a.i_       _A_..    A     ^    J  ..    '  ... 


J  a:cd  to  rush  into  tlie  street  and 


seream   "murder. 


The  i»oor  f(»reiirner  in  th>  ine.in\v!ii!e,  seeiTijj  the  wounded 
nuin  rertl,  sjinnt;  forward  to  i-at.-h  him  in  his  arms,  and 
diewout  tlu*  knib^..  People  fro  u  the  stie»*t  erowdid  in, 
and  found  him  with  the  dyiii'^  mm  in  his  arms,  the  knif«; 
in  his  hand,  ami  blood  u|  <tr)  bis  fdothes.  The  wi  ked 
woman  swon*  in  the  m(»st  i>osiiivc  terms  that  h»-  h.id  bei-n 
fiuhting  with  her  husbmd.  and  hail  .stabbed  him  with  t'lat 
kiufe.  The  unfortunate  (Jirmau  km-w  toti  little  Kiijilish 
to  nnderstmd  her  atcusition,  or  to  tell  his  «iwn  .story.  He 
was  dra'^';.ced  cdf  to  |«rison,  an«l  the  true  st.itc  of  th  «  e  use 
was  made  known  tliroi^h  an  int-Tpret«T  ;  b'lt  it  wis  not 
b- li»;v«-d.  C'ireumst  inti  il  evidi-ii'-e  w-«s  extr.-m.-ly  >tr.-n;^ 
Hj,"«inst  the  aerusfd,  and  the  r»-al  erlminal  swore  uhIp'si- 
taliiiirly  that  she  s.iw  liim  comm't  the  munh-r.  He  v,;ui 
•'\<'-;it^'ii,  notwithstind'n.;  t)ie  m"st  pers-virMi::  i-Cbits  of 
his  eounsel.  John  .\nth  m.  I-vj  .  whose  <'onvi  -ti  >iis  of  the 
man's  iniiocfiife  Wi  p- .HO  piiiinilly  strotm,  th.it  tnun  that 
day  he  refusi-d  to  h  ivr  nuy  coriin'.'fiou  w  it!i  a  eno-t  il  >•  is  . 
Soun«  yrars  ;itt<T  this  tr  ijii-  ♦■v»'Tit  the  wotn.iu  di'd.  .I'.d  on 
her  death-b'tl  eoiib>s.  d  a«r  ajieiH-y  in  tm*  diaboli«'.il  t!,i  iv- 
aetion. 

On«'  of  the  most  rem.Trkuhb-  canes  of  ••on\i<Mi"U  ui-  n 
eirciimstantial  evidi-nee  th;it  hrxs  o.-rnn»'.l  in  tins  coinjtry, 
is  that  of  one  Hat/'<v.  wlm  w  i>>  tr.i-d  .-iimI  ic  nv.  !•  d  in  ls...i, 
at  the  Oyer  and  I'iTmin«T  in  l!roiii;!vn.  >r.  Y.  T'-\-  r  'sr  is 
known  as  tie*  "  DiimoMd  Murd.r."  and  the  i-in-umstane+s 
of  thf  <ase  wr-re  in  bii»'f  as  fii|l..v.'s  : 

Kat^ky  board-'d  at  a  hotiN-  in  Carnd  Street  in  fi>id  eity, 
whi-re  (»ne  hVllner  iiho  bomb-l,  who  hid  a  slioii  titiie 
before  eon)e  from  Mt  ntz,  (bnu.-.ny.  Fellner  w.is  .'ibout 
fifty  ye.irs  of  aj;e,  had  bem  a  lar;,'e  ilr-aN'r  in  »^i;>mon.|s  in 
his  nati\e  i)lar'e.  but,  as  shown,  he  had  for  certain  imiisi  s 
ab'^rotided  and  fled  to  this  r-.»iMitiy.  On  his  jms^.i,'**  n. .  r 
he  became  enami>Mrc<l  of  om*  *li>s  IMlum,  who  wis  in  ■  ,.- 
panywiih  her  si.stcr,  a  .Mrs  >bi:ks.  On  his  trip  ovi  r  r.A 
.i^illantry  and  att  -ntiori  i  ■..;iiii.  1  (..r  hiiti,  froMi  th--  pi--  n- 
p  rs.  the  ajijudlatiou  of  "  D.iii  Ju  ui"  ami  .Miss  P!i'i  .1  ti.  :l 
of  "Zc.-liiii."  Arri\itjij  at  .N'cw  Yoik  the  two  1 1  I  ■• ;  ■  .1- 
«;i','cd  rooms  at  a  lions*-  in  h•.■^t  Iboadway,  and  -.t  ■•  n 
shown  on  the  tri;d  that  th  -ir  ihara»  V  rs  wt  le  Uot  t'.  •  ;.i..-.c 
f.\cmj,;.!'y. 

l»n  Tnd.iy  riornini:,  a  few  davs  after  Fellner  a",i  h-'  ha  I 
eoniMit'ii'iMJ  t  »  btiini  in  Carnd  Stn-i-t,  U.ityky  avd  '.«•  v  e  i< 
to  New  York  to,n-fln'r.  Kellu.r  m-vcr  rrtiiin.  d  to  t'.c 
hoti^e.  His  Imhiv  wis  found  w.ishcd  ashore  at  .\;"ib ,;  .b> 
liandinj;.  near  Middhtown,  N.  J.,  four  days  after.  On 
e.xaitiin.ition  of  thi"  body  it  was  foimd  that  the  d' i-e  .snl 
hatl  been  murden-d,  tliere  bem;,'  tweiity-one  wounds  ci  hi.s 
breast.  The  body  was  iden»ii;eil  by  one  Mrs.  Sihwi-u/.  r, 
who  Ixiardeii  in  the  same  house  where  Kat/ky  aiul  Kelluer 
had  l)4-arde«l.  Hat/kv  Me.l  under  an  a.ssiimed  n.ime,  bi^l 
Wis  arrested  in  St  I.nii.s.  ami  tinallv  brou-dit  to  trial. 
His  .storv  of  the  aMair  is.  in  short,  th.it.  on  the  evenii",'  of 
the  moruiu;;  wle-ti  he  w.  iit  to  Niw  York  with  Fellie-r,  they 
c.illed  at  the  hoii-,.- where  Mrs  Mirks  and  Miss  Plluiii  wcie". 
That  Fellnerand  M:ss  rtlum  were  «ii_':i:;td  in  eon\  rsitifiu 
for  an  hour,  an  1  th  it  d-iriic'  the  eviiiiu;,'  l-'elluer  ;.',ive  him 
a  j^'old  wafeh  will,  h  Miss  I'llum  handed  him  from  a  .j  \vv\ 
case  b.Joii.'iii^  to  F<  liner  It  was  a  little  after  .K  o'el.te'c 
that  enniii'.:  when  Itrit/.ky  informed  Fellner  tliat  it  wis 
about  tiiu"  for  tlietn  to  ;;o  home.  Thit  he  n rued  F-'Il'u  r 
severil  times  to  p),  but  he  and  Miss  Ptlum  were  »'ic.:  i  .'td 
iit  a  lively  eonviis  itiou,  anil  thit  at  last  n|»«in  iniihr-r 
uruMiiii  Felliu-r  r«»-»e  topi,  kiss  (1   .>Iiss  Fllum  wit!i  f-  it 

m,:,f  hnj  I  n<f  beioie    lho.;c  pr.'-cnt,  tellui,'   hr  r  til  it    to     'lor- 

row  he  should  I'M\  e  for  ( 'hi*  a_o,  jnid  desiring'  her  t  •  an>wer 
his  first  I'tterfiotn  there.  \h'  eiiibra't-d  .Miss  IMuni.  at 
the  same  tiiue  whi-^[>ei  mu'  ^.oniethiii.^  in  lier  c.ir.  T.ii  >  thea 
left  arriving  at  the  leiiy,  no  bi«at  was  in.  and  tri<y  sit 
down  on  the  «'ross-U"im  of  the  ferry  do' k  ;  that  Fi  I'lier 
took  off  Ills  hat  and  wi|ii-d  the  pcrspir.tt ion  from  nis  toi  •- 
heul,  at  the  same  time  hainliri<,'  his  caiie  to  Kat/ky.  >\  m<  a 
the  ]>ont  came  they  went  on  lK)ard.  he  Hat/ky,  still  r.  t  un- 
ini;  the  cane.  In  a  moment  or  two  F  diner  rose  from  liis 
scit  and  walked  nji  and  dow  n  the  tal)!!!  once  or  tw  ice.  then 
went  on  the  deck,  as  H'lt/ky  snpjtosed.  for  the  s.ik-  of 
breathing'  the  cool  air  ;  that  the  boat  sliortly  after  ^;  nfed, 
au'l  if  Hat/.k>'s  story  be  true,  he  n.-vt-r  alter  .saw  I'.  Iln-r 
alive.  That  he  waited  for  him  to  come  off  the  lKi.,t  wh-  n 
it  reaeln-rl  Jirooklyn  siile,  but  not  .seeiiu'  him  a<k.il  tin; 
ferry-master  if  he  hid  seen  a  man  pass  answenn^'  tne 
deecrii'tioii  driven.  That  he  called  out  the  name  of  F.  IIict 
at  the  top  ot  his  vitice  In  onbr  to  find  him.  but  com  duded 
tliat  he  had  k'"'"'  home.  If  tiiis  stoiy  hid  been  cnutirimd 
Hat/k>  would  doiiJith  ss  h.avc  been  a.<iuitt«  d.  It  .ipji.  areil 
on  the  trill  thit  when  t!ic  boily  w.is  fo.ind  Mrs.  .S'  li\veii/er 
projiost-d  to  ei»  and  see  it,  wlpn  iiat/ky  cmleavond  Xo  <lis- 
su  nle  her  from  doiii^  so.  JSlie  visitxl  .Mis.  .Marks,  at 
Hatz'iy's  reijue^t.  who  be^'vjed  her  in»t  to  .-.^ay  anylhinx 
abtmt  the  matter,  triviiii;;  her  at  the  .same  time  a  sum  of 
money  to  sciure  her  sileme.  Kat/ky  soon  alter  hd^  t'i.j 
eity.  Fellner's  body  beiii;^ridentdi.>«l,  Mrs.  .Marks  .and  ^li  .a 
rilum  were  arrest  -d  on  suspieiou  as  K-in  ;  ji.n //.  (^,<  e/-.n,'- 
ni.*.  Miss  Pfbim  cotnmitted  suicidt'  by  haiuiiii;  h«  rselt  in 
the  cell  of  a  New  York  station  house  a  lew  days  alter  hoc 
I   arrest 
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(Webster,  in  his  elaborate  argument  in  the  Knapp  Case, 
declared  that  "suicide  is  confession.") 

On  the  trial  the  prosecution  argued  upon  the  theory  that 
FeUner  and  Ratzky  crossed  on  the  Hamilton  Avenue  feriy- 
i>oat  to  Brooklyn  ;  that  Hatzky  induced  FeUner  to  go  to 
the  club-house,  which  standn  near  the  water  at  the  foot  of 
Court  Street,  in  order  to  get  drinks  ;  that  they  had  been 
there  before,  and  that  Ratxky  having  got  him  there  he  in- 
flicted the  stabs  and  dragged  tlie  body  to  the  water's  edge 
or  into  the  water,  and  from  that  point  Fellner's  body  floated 
into  the  bay  and  finally  was  thrown  ashore  four  days  after 
on  the  Jarsey  side.  It  was  shown  that  Ratzky  reached 
home  tlie  night  in  question  at  10  o'clock,  Uiat  he  was  heated 
when  he  got  home,  and  had  Fellner's  cane  and  a  parcel 
belonging  to  him  in  his  possession  ;  that  he  inquired  if 
FeUner  had  come,  and  on  being  answered  in  the  negative, 
he  told  the  story  as  above.  To  some  in  the  house  he  said 
that  FeUner  had  gone  to  Chicago.  The  prosecution  argued 
that  Ratzky  was  the  last  person  with  FeUner ;  that  he  knew 
he  had  wealth— a  motive  for  murder  ;  that  Fellner's  dis- 
appearance on  the  ferry-boat  was  wholy  irreconcilable  with 
Ratzky's  subsequent  conduct  If  he  had  mentioned  the 
fact  iluit  he  had  missed  FeUner  on  the  boat,  whv  is  not  the 
ferryman  produced  ?  If  Ratzky  did  not  know  that  FeUner 
had  been  made  away  with,  would  he  have  had  his  trunk 
broken  open  next  morning  and  taken  his  clothes,  while 
making  no  effort  to  avoid  the  risk  he  ran  in  case  of  Fellner's 
xetuni  ?  Do  honest  men  break  into  trunks,  teU  conflicting 
stories,  try  to  keep  dead  bodies  from  being  identified,  run 
away,  assume  disguises,  and  change  their  name  ? 

The  prosecution  examined  witnesses  on  the  stand  who 
swore  that  under  a  conjunction  of  favorable  circumstances 
a  body  thrown  into  the  water  on  Brooklyn  side  might  float 
to  Jersey  shore,  But  four  days  had  elapsed  from  tiae  night 
on  which  the  murder  was  committed,  according  to  the 
prosecution,  until  the  body  was  found.  It  was  not  decom- 
posed when  found  ;  on  the  contrary,  the  blood  came  from 
the  wounds  when  probed.  It  is  generally  known  that  a 
dead  body  wiU  sink  when  thrown  mto  the  water,  and  wiU 
not  rise  untU  decomposition  sets  in  and  gases  are  generated 
to  float  it  to  the  surface.  The  theory  is,  that  it  could  not 
have  floated,  and  if  not,  it  w)is  impossible  that  it  could 
have  been  carried  by  the  tide  ftx>m  Brooklyn  to  the  Jersey 
shore.  No  witnesses  were  called  in  behalf  of  Ratzky,  and 
the  Jury,  after  a  consultation  of  fifteen  minutes,  returned 
a  verdii't  of  guilty.  By  the  law  of  I860,  a  person  convicted 
of  murder  in  the  first  degree  must  be  confined  in  the  state 
prison  one  year,  and  at  the  expiration  of  that  time,  the 
governor  might  order  the  death  penalty  to  be  enforced. 
By  throwing  the  onus  of  enfonnng  the  penalty  on  the 
governor,  it  was  anticipated  that  the  death  penalty  would 
be  virtually  aboUshed  in  the  state.  This  law  was  in  force 
when  the  murder  was  committed,  but  was  repealed  in 
1862 ;  Ratzky  was  convicted  in  18(33,  and  Judge  Brown 
sentenced  him  to  be  hanged  under  the  law  then  in  force. 
On  ap]:>eal,  a  new  trial  was  denied,  and  it  was  further  held, 
tliat  the  court  erred  in  sentencing  Ratzky  under  a  law  not 
on  the  statute-book  when  the  murder  was  committed. 
Ratzky  was,  theref.  re,  sent  back  for  a  re-sentence,  and 
under  the  law  of  1860,  he  is  now  in  prison  at  the  pleasure 
of  the  governor  of  the  state,  who  may  execute  the  sentence 
at  any  time,  though  an  efibrt  is  being  made  to  have  him 
reprieved.  

PROTECTION  TO  WIVES. 

The  Times  has,  with  much  humanity,  invit- 
ed public  attention  to  the  case  of  Susannah 
Palmer,  who  has  been  convicted  of  wounding 
her  husband  with  intent  to  do  him  grievous 
bodily  harm.  It  was  the  old  story — a  respect- 
able woman,  with  a  host  of  children,  striving 
to  earn  an  honest  livelihood,  and  a  husband, 
who  visited  her  occasionaly,  for  the  purpose 
of  knocking  her  down,  selling  her  goods,  and 
drinking  the  money.  The  woman  in  a  fit  of 
pa.ssion  stabbed  the  man.  With  the  nature  of 
her  act  we  have  nothing  to  do.  But  what 
deserves  attention  is  the  fact  that  this  woman 
never  seems  to  have  known  that  she  could  ob- 
tain from  the  law  any  protection  for  her  person 
or  her  savings.  Here  is  pretty  strong  evidence 
that  the  law  on  this  matter  is  not  understood 
by  the  only  classes  of  society  for  whose  beneh 
it  could  possibly  have  been  intended,  because 
the  ignorance  of  it  must  have  prevailed  among 
the  neighbours  of  the  woman.     She^  indeed, 


thought  that  her  only  resource  was^err^  p^ti- 
que.  Yet  the  statute  protecting  her  was  passed 
in  the  year  1857.     The  truth  is  that  the  law 
has  not  struck  at  the  root  of  these  gigantic 
evils.     This  case  is  not  an  isolated  one ;  on  the 
contrary,  it  is  only  an  example  of  thousands 
in  London  alone.     The  remedy  is  to  be  foand 
in  that  which  we  have  again  and  again  adro- 
cated,  namely,  the  abolition  of  the  control  of 
the  husband  over  the  property  of  the  wife.    If 
such  a  law  was  once  made,  the  most  poor  and 
simple  would  appreciate  their  rights,  as  everv- 
thing  would  be  reduced  to  a  mere  question  of 
m€um  aud  tuum^  a  matter  intelligible  to  the 
meanest  intellects. — Exchange, 

MAGISTBATES,  MUNICIPAL, 
INSOLVENCY,  &  SCHOOL    LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Insolvent  Act  1864  —  FoauGNBRfl.  —  The 
plaintiff  bad  been  engaged  in  basiness  io  Canada, 
though  not  permanently  resident  there.  He  was 
arrested  by  the  defendant,  a  constable,  who  took 
possession  of  money  found  on  bim;  and  being 
discharged,  be  sued  the  defendant  for  the  money, 
A  writ  of  attachment  having  issued  against  bim. 
one  M.  was  appointed  official  assignee,  and 
applied,  nnder  see.  4,  sub-sec.  9  of  the  losoWeoi 
Act  of  1864,  to  be  allowed  to  intervene  and 
represent  the  plaintiflf  in  the  suit.  The  plaiotflT 
ol'Jected,  contending  that  as  a  foreigner  he  was 
not  liable  to  the  Insolvent  laws. 

The  point  being  one  of  great  practical  impor- 
tance, raised  for  the  first  time,  the  court,  with  a 
view  to  have  it  properly  brought  up,  left  the 
assignee  to  sue  the  defendant  for  the  money,  so 
that  the  defendant  might  Rpply  under  the  Inter* 
pleader  Act,  and  the  question  be  presented  on 
the  record  in  a  feigned  issue. — Mellon  v.  A'iehoUs, 
27  U.  C.  Q  B.  IG7. 


Insolvbnt— Chattel  Mobtgaoi — Ihsolvkih' 
Act.  1864,  sac,  8,  pub-bbcs.  1.  2.  8,  4. — Declara- 
tion in  detinue  nnd  trover  for  goods.  Piea.  ihu 
one  J.,  the  owner,  being  a  debtor  unable  to  meet 
his  engagements  and  in  contemplation  of  insul* 
vency,  mortgaged  the  goods  to  the  plaintiff,  and 
within  thirty  days  thereafter  made  a  volaot&ry 
assignment  in  insolvency  to  the  defendant,  the 
official  assignee:  that  the  mortgatre  was  made 
to  the  plaintiff  as  a  creditor  of  and  secarity  for 
J.,  whereby  the  plaintiff  obtained  an  nujoi^t 
preference  over  J.'s  other  creditors,  who  were 
thereby  injured  and  obstructed,  wherefore  the 
mortgage  was  void,  and  the  defendant  as  a^* 
signee  took  the  goods. 

The  plaintiff  replied  that  J.  being  a  retail 
dealer,  and  wanting  goods  to  carry  on  bis  busi- 
neea,  asked  the  plaintiff  to  endorse  notss  to  ena- 
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ble  bim  to  parcbase  them:  that  the  plaintiff 
consented,  on  condition  that  J.  on  reoeiting  the 
goods  should  eecnre  him  against  loss  by  a  mort- 
gage thereon,  and  on  the  other  goods  in  J.'s 
store,  vho  was  to  sell  them  at  his  store  only, 
ind  out  of  the  proceeds  retire  the  notes,  and  if 
he  sboald  sell  otherwise  the  plaintiff  might  sell 
the  goods  for  his  own  protection:  that  the  plain- 
tiJF  eodorsed,  and  J.  with  the  notes  purchased 
goods,  which  he  mortgaged  to  the  plaintiff,  as 
agreed  on,  with  other  goods,  for  the  bona  fide 
tad  sole  consideration  of  perfecting  the  said 
agreement:  that  J.  afterwards,  withont  the 
piaintiflTs  consent,  assigned  to  the  defendant, 
who  took  with  notice  of  the  mortgage,  and  was 
proceeding  to  sell  the  goods,  when  the  plaintiff 
forbade  him,  and  demanded  them. 

Held,  that  the  replication  was  good,  for  that 
tbe  plaintiff  only  became  a  creditor  by  the  actaal 
transaction,  in  which  he  gave  the  equi?a1ent  in 
tbe  new  goods  pnrchased  and  procured  by  his 
credit ;  and  under  these  circumstances,  the  plaint- 
iff being  ignorant  of  J.'s  position,  the  mortgage 
las  not  avoided  by  the  Insolvent  Act,  (seo.  8, 
Bob-secs.  1,  8,  4,)  though  its  effect  might  be  to 
delay  creditors. 

Quctre,  whether  it  was  Toidable  under  sub. 
eec.  Z'-WiUiam  Mathert  ^.John  Lynch,  27  U.  0. 
Q.  B.  244. 


IssoLTKNT  AcT^DisciiABaB — Fbaud.  —  To  a 
plea  of  discharge  under  the  Insolvent  Act,  con- 
firmed  by  the  judge,  the  plaintiff  replied  a  cor- 
ropt  agreement  between  the  insolvent  and  D.  tfc 
Co.,  parties  to  the  deed  of  composition  and  dis- 
cbarge, that  in  consideration  of  executing  it 
Difc  Co.  should  receive  an  additional  sum  above 
tbe  composition,  for  which  the  insolvent  gave 
them  his  note  ;  and  that  the  plaintiff  and  other 
creditors  had  no  knowledge  of  such  agreement 
a&til  after  the  confirmation. 

Beld,  a  good  answer,  the  confirmation  not  be- 
ing made  conclusive  by  the  Act,  under  such  cir- 
cnmstances.— rAoOT/;jon  v.  Rutherford,  27  U.  C. 
Q.  B.  205. 


Grammar  Scdool  Momct— Rxoiipt  bt  Couhtt 

TaiAsuaiR — Liabimtt  and  biqht  of  action 

ioii.-.Tbere  being  in  a  village  a  Joint  Board  Of 

Grammar  and  Common  School  Trustees,  on  the 

"tb  Jul  J  the  Chairman  of  the  Board  of  Grammar 

School  Trustees  received  a  circular  from  the 

Edncation  Office,  advising  him  of  the  payment 

of  1202  for  that  school.     This  money  had  been 

F^d  into  the  Bank  of  Upper  Canada  at  Toronto, 

as  agents  for  the  defendant,  the  Treasurer  of  the 

Conntj,  prior  to  its  suspension,  and  the  Bank 

tent  Mm  an  order  on  their   Hamilton  branch, 


which  was  not  presented  before  the  Bank  stopped 
payment  in  September.  It  was  not  asked  for 
until  the  25th  September,  when  the  Treasurer  of 
the  Joint  Board  called  foi  it  On  the  26th  defen- 
dant wrote  to  the  Treasurer  of  the  Joint  Board 
enclosing  this  draft,  saying  it  had  been  received 
by  him  for  the  grammar  school,  and  had  been 
lying  in  his  office  for  their  demand  as  usual  since 
the  11th  July.  The  plaintiffs  having  refused  to 
accept  the  draft. 

Held — 1.  That  an  action  for  this  money  would 
lie  against  defendant  as  Treasurer,  it  having  been 
paid  to  his  agents  at  Toronto,  and  he  having 
admitted  its  receipt  for  the  special  purpose. 

2.  That  as  the  Board  of  Grammar  School 
Trustees,  notwithstanding  the  union,  still  existed 
as  a  separate  corporation,  the  action  should  have 
been  by  them,  not  by  the  Joint  Board. 

8.  If  the  action  had  been  rightly  brought,  de- 
fendant would  have  been  liable  for  the  loss  on 
the  draft,  for  the  payment  was  made  to  his  agents 
at  Toronto  in  money. — The  Joint  Board  of  Oram- 
mar  and  Common  School  Truateea  of  the  Village  of 
Caledonia  ▼.  Farrell,  27  U.  C.  Q.  B.  821. 

SIMPLE  CONTRACTS  &  AFFAIBS 
OP  EVEBY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Promissobt  Notb  patabli  in  it.  S. — In  what 
CuRBBNCT  patablb. — A  noto  made  here,  payable 
in  the  United  States,  but  **  not  otherwise  or  else- 
whore,"  is  payable  generally,  and  the  law  and 
currency  of  the  place  of  contract  must  govern. 

Declaration  on  a  note,  made  at  Toronto,  paya- 
ble to  plaintiffs,  for  $302  79.  Plea,  that  the 
note  was  payable  in  Rochester,  in  the  United 
States,  where  the  plaintiff  resided ;  that  when  it 
fell  due,  Treasury  notes  of  the  United  States 
Government  were  a  legal  tender  in  payment  of 
all  notes ;  that  if  the  defendant  had  then  ten- 
dered the  amount  of  the  note  in  Treasury  notes, 
it  would  have  been  a  good  tender;  that  144  68 
of  lawful  money  of  Canada  then  equalled  in 
value  Treasury  notes  to  the  amount  of  the  note, 
ond  defendant  brings  that  sum  into  court. 

Eleld^  assuming  the  note  to  have  been  payable 
at  Rochester,  but  without  the  words  "  not  other- 
wise or  elsewhere,"  that  the  plea  was  bad. — 
Hooker  et  al.  v.  Leslie,  27  U.  C  Q  B.  296. 


SuBPdBNA — NoN-ATTBNDANOi. — A  Couuty  Court 
judge  being  served  with  a  subpoena  dueee  tecum 
to  produce  a  deed,  did  not  attend :  and  on  motion 
for  an  attachment  excused  his  absence  on  the 
ground  of  important  private  business,  urging 
also  that  he  obtained  the  deed  and  became  pos* 
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sessed  of  his  ioformntion  as  an  attorney,  that  he 
bad  a  lien  on  the  deed,  and  that  he  was  entitled 
to  witness  fees  as  an  attorney. 

ffeldf  that  be  was  not  so  entitled,  and  shooM 
have  attended  ;  and  the  rule  was  made  absolute* 
—Deadman  -lEwen,  27  U.  C.  Q   B.  176. 


Railway  Co.  —  Assessment  —  Avowbt.  —  In 
avowing  for  a  distress  for  taxes  due  upon  land 
belonging  to  a  Railway  Company,  it  is  unneces- 
sary to  allege  that  in  the  assessment  the  Talue 
of  the  land  occupied  by  the  Railway  was  distin- 
guished from  that  of  their  other  real  property, 
or  that  they  had  no  other  real  property,  or  that 
the  assessment  was  commuuicited  to  the  Com- 
pany. Such  objections  should  form  the  subject 
of  a  plea. — 77*e  Great  Western  Railway  Co.  v. 
Roger 9,  27  U.  C.  Q.  B.  214. 


WOKK  AND  LaBOUS.  —  RELATIONSHIP.  —  EVI- 
DENCE or  HiBiNO. — The  plaintiff  sued  her  bro- 
ther for  wages  during  several  years  that  she  had 
lived  with  him  on  his  farm,  keeping  bouse  for 
him  while  he  was  unmarried. 

Held,  that  from  this  alone  the  law  would  not* 
under  the  circumstances,  imply  a  promise  to 
pay,  and  there  being  no  other  evidence  of  any 
hiring  or  promise,  that  there  was  nothing  to  go 
to  the  iury.— Redmond  v.  Redmond,  27  U.  C. 
Q.  B.  220. 


Prinopial  and  Agent.— Sale  op  Land.— A. 
and  B.  advertised  an  estate  for  sale.  The  ad- 
vertisement stated  ••  to  treat  and  view  the  pro- 
perty applications  are  to  be  made  to  A.  or  B." 

Held,  that  this  did  not  give  A.  authority  to 
sell  the  estate,  so  as  to  \)ind  B.,  without  his  con- 
currence.—  Goodmny.  Brind  and  others,  17  W. 
R.  29. 


Infant,  comtbact  with — Goods  were  supplied 
to  an  infant  who,  after  he  came  of  age,  signed,  at 
the  foot  of  an  account  containing  the  items  and 
prices,  the  following  memorandum : — '*  I  certify 
that  this  account  is  correct  and  necessary." 

Held,  that  this  was  no  more  than  an  admission 
of  the  correctness  of  the  items  and  charges,  and 
did  not  amount  to  a  ratification,  on  which  the 
defendant  could  be  charged  under  9  Qeo.  IV.,  e. 
14,  s.  5. — Rove  v.  Uoptcood,  27  W.  R. 

Family  belationsuip  —  Hiring.  —  Where  a 
family  relationship  exl&ts,  as,  for  instance,  be- 
tween father  and  son  or  gruud&on,  or  uncle  and 
nephew,  or  even  more  remotely,  no  implied 
promise  to  pay  for  services  rendered  in  such 
relation  between  the  parties,  arises 

lu  such  cases  a  contnict  or  promise  to  pay  fur 
services,  must  be  e»*t»lili  iunl  iu  nr>ier  to  eiinhle 
the  claiai.tut  lu  rcOwVer,  sivi  lUu  cviiJtijce  ou -iii 


to  be  clear  and  satisfactory,  otherwise  the  kt- 
vices  will  be  referred  to  the 'relationship. 

But  where  there  is  evidence  of  a  contract,  if 
it  be  unwritten,  it  Is  always  fur  the  jury  to  say 
whether  it  establishes  the  claim  of  the  plaintiff 
or  not. 

If  the  tentimony  show  th-it  the  family  reUtiOQ 
once  existing  has  been  changed  to  a  contract  to 
pay  wages,  the  claimant  will  be  entitled  to  re- 
cover :  and  if  no  sum  be  fixed  be  may  recover 
as  per  a  quantum  meruit. 

Where  an  amendment  to  the  narr.  wou\<i  bare 
been  allowed  on  trial,  if  objection  had  been  mHJe, 
after  verdict  it  will  be  treated  as  amended  in 
accordance  with  the  eviieuce  anJ  trial. — AV/fi 
Administrator  v.  Xeel,  U   8    Rod. 


ONTARIO  REPORTS. 


INSOLVENCY  CASES. 


(In  the  Co.  Court  of  Prinw  E"lwanl  &  Court  of  Clun'^rT ) 

In  trs  Matter  of  .John  Thomas,  an  iNftoLVKST. 

Upon  an  appliratlon  f»>r  disrharjre  of  ln5u'»Ivent  xtndfT  s'llv 

8«T.  10  of  sec  9  «>f  Art  «>f  Ks<i4,  aiTcilitor  objert^'d  t:ir.  i; 

did  not  api>car  that  I»sM>lveut  hati  any  estate.  anii;iif'  - 

fort* ,  did  nut  come  within  provisioim  of  the  Act,  iu»«l  J»  >. 

tluit  AKsijjuee  hail  not  given  tlie  nutif«  mentiout  d  in  S' . 

10,  8ul>-»t.'c.  1  of  same  Act. 
Ileld,  on  a]>i>oal  to  Court  of  Chancery,  reversing  d<'v-)-.:.3 

of  tht*  Jud;»«  of  the  Comity  Court,  that  tli«  diswhar.T  ■>'. 

inaolvent  should  not  have  Ivpn  rvfuscd  on  above  (rr*ui.is. 
[Chancery,  June  bth,  Sept  9th,  IClh,  W-nJ 

This  insolvent  made  a  volantarj  ns^ijinmeDt  in 
March,  1867,  to  officinl  assignee  of  County  uf 
Prince  £dward  a  few  day«»^  after  all  his  property 
had  been  sold  bjr  the  Sheriff.  At  the  expiratioo  of 
two  months  the  assignee  applied  to  the  inoolverit 
for  funds  to  pay  for  a<lvertii^ing  meeting  of  credi- 
tors for  examination  of  the  insolvent  auder  sec.  V\ 
sub-yec.  1  of  Act  of  18r>4.  The  insolvent  roplied 
that  he  had  no  money  to  give  fur  the  purpose. 
and  the  meeting  was  not  called. 

At  the  expiration  of  a  year  from  date  of  a«te)gr)- 
ment,  insolvent  not  having  obtained  from  the  re- 
quired proportion  of  the  creditors  a  eou«eDt  t>) 
his  discharge,  or  the  execution  of  a  deed  of  com- 
position and  discharge,  applied  to  the  Ju-i^e  of  th^ 
County  Court  of  Prince  Edward  for  a  dischir;;?. 
having  given  notice  of  such  application  by  a'lver- 
tisement  as  required  by  sub-sec.  10  of  sec.  i^  of 
Act  of  1804. 

Allison,  for  the  only  opposing  creditors,  objec- 
ted, 1st,  that  it  did  not  appt-ar  that  the  ioso^rent 
had  any  estate  to  assign,  and  therefore  (Ji«l  n"t 
come  within  the  provisions  of  the  .Act ;  2n<l.  tlixt 
the  notice  required  by  si'C.  10,  sub-sec.  1,  h:v^ 
not  been  given  by  the  as>ignee. 

O'lard  for  insolvent,  contended  thst  the  »ct 
applied  to  all  persons  unible  to  meet  their  pne»ir<'- 
ment  as  mentioned  in  sec.  2  of  the  act,  and  itwi? 
not  necessary  that  iii}<o' vent  ^hould  bepo«'«esl^el^'' 
nny  estate  at  the  time  of  npsigunient.  olherfri?** 
person  in  insolvent'.')  po-'iiion  with  several  wiifa 
of  execution^)  htin^ing  over  bim  could  nerer 
obtain  the  benefit  of  the  net  .A**  to  thescconil  •'b- 
jt'ction,  that  it  W:\m  a  qiie<rion  ht^twoen  cre•^it'"'^^ 
!iTi«1  »>vijj'TH*t»:   th'it  er«M|irur<i  wh«»  h'l'l  ntiticenf  b.'i 


ejhl    I    ussi^  .i«ri:il    «j.iUil   »l   .lay  liU-*   «>.;;.i.  e -i  iiJ-ir^J^ 
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and  npoD  application  for  diacharge»  of  which  they 
also  h$id  notice,  examine  insoWent  if  they  desired 
to  do  so:  that  iosolrent  ooald  not  be  prejadioed 
bj  the  omission  or  neglect  of  the  assignee  who 
might  possibly  be  one  of  the  principal  creditors, 
aod  so,  Datarally  opposed  to  insolvent's  being 
dbcharged. 

The  learned  judge  of  the  County  Court  held 
tbat  both  objections  were  good,  and  refused  the 
discbarge.  Upon  this  the  insolvent  applied  for 
leave  to  appeal,  which  waf<  granted  by  Mr.  Justice 
Adim  Wilson.  The  case  was  subsequently  heard 
io  the  Court  of  Cbaocery,  by  way  of  petition. 

J.  C.  namUlon^  for  the  appellant,  argued  that 
the  only  grounds  which  any  creditor  could  take 
on  the  application  for  discharge  under  j^ection 
cinp,  sob-section  ten,  were  tho»e  set  forth  in  pre- 
ceding sob-section  six.  which  does  not  include 
the  grounds  acted  on  bj  the  learn«^d  Judge.  As 
to  the  second  reason  of  the  Judge,  he  argued  that 
eoalJ  not  be  valid  under  our  law,  which  expresa- 
1/  applies  in  Ontario  to  all  persons,  whether 
traders  or  not,  and  that,  consequently  the  deci- 
sic'Tis  under  ih^  English  bankruptcy  law,  tirior 
tolSt)2,  could  not  apply.  It  is  stated  that  this 
v&3  expressly  so  held  by  the  late  Judge  of  the 
C^ontyof  Vork  (The  Hon.  S.  B  H  irrison),  in 
tk'case  of  Robert  H.  Brett,  an  lusulvent. 

The  fallowing  authorities  were  also  cited  :  Re 
II'j'tMid  Gray,  13  Grant,  668;  Ex  parte  Glass 
iiilEUioU;  Re  Boswell,  6  L  T-  Rep.  N  S  407  ; 
^'  P'xrr,  17  U.  C.  C.  P.  G21  ;  Ex^parU  .^fifchdl, 
1 1'fGex  Bankruptcy  Ca^es,  257  ;  lie  Williams, 
1^  L  T.  N.  8.  358. 

VasKoughhbt,  C. — I  think  the  County  Court 
Jiidge  wrong  in  the  reasons  assigned  by  his  order 
rc-fu.<«iag  the  certificate  of  discharge.  The  assig- 
nee's neglect  of  duty  is  no  reason  for  depriving 
liie  Jebtor  of  hU  discharge.  Any  of  the  creditors 
cculd  hare  applied  to  the  Assignee,  or  to  the 
Jaiiie,  to  compel  the  Assignee  to  call  a  meeting 
for  the  examination  of  the  Insolvent ;  and,  I  ap. 
rrf^Lend,  this  can  yet  be  done,  if  the  Assignee  or 
Ju'i^e  thinks  it  proper. 

This  want  of  assets  does  not  appe%r  to  me  to 
^,  in  itself,  a  sufficient  reason  for  refusing  the 
'iischnrge. 

Order  of  Judg9  reversed,  and  matter  remitted 
tobim  to  deal  with  in  accordance  herewith.* 


iW 


HiLLBORN  Y.  Mills  bt  al. 

tliH  County  CoTirt  of  the  County  of  Elgin— Before  Ilis 
Honor  Judge  Uuuhes.) 

i  ■' >' rnrj^praetire — Servirf  of  Pnp^ra — Trregiilnrity,  who 
'*•'./  i.'.jf?rt  to — Setting  tuide  proceedhig*—Affirm'Uion  by 
^'"'"■-/''iiei  bejore  plaintiff 'n  Attornetf—riiintiff,  a 
^;  'y  n/ui  joint  m^fker,  taking  up  a  not^  fte/ure  dur,  so  cu 
^•-'^■^i?  proceediiigs  in  iruolcfncy  againxt  joint  m»k(r. 

[St.  Thomas,  6th  October,  1868.] 

T'le  plaintiff  was  surety  for  the  defendants 
^pn  a  promissory  note  given  to  McPherson  & 
'j.  fW$193,  which  was  not  yet  payable.  The 
|J' I -ml  ints  owed  the  plaintiff  a  debt  of  $50,  and 
^^  "tier  to  make  up  a  sufficient  sum  whereon  to 
^  'I'll  an  attachment  against  the  defendants,  who 
J^il  absconded,  the  plaintiff  pnid  the  note  to  Mc- 
H'trsoa  &  Co  ,  and  then  made  affirmation  to  his 
'^'b:  amountiHg  in  the  aggregate  to  a  sufficient 
"^'j  within  the  meaning  of  the  7th  sub-section 

■  ■Hi*'  cose  on  appeal  is  reported  in  15  U.  C.  Chan.  Rep. 


of  the  8rd  section.  The  plaintiff  was  a  Quaker, 
and  bis  affirmation  commenced  as  follows: — '*  I, 
William  Dillon  Hillborn,  of  the  township  of  Yar- 
mouth, <fec.,  do  solemnly,  sincerely  and  truly 
declare  and  affirm  thnt  I  am  one  of  the  society 
called  Quakers.  I  am  the  plaintiff  in  this  cause. 
The  defendants  are  indebted  to  me  in  a  sum  of 
$385.  currency,  which  sum  is  made  up  as  fol- 
lows," &c.  Tnen  followed  the  detail,  nud  the 
particular  note  of  McPherson  &  Co.  is  thus  de- 
scribed :  **  A  promissory  note  for  $195,  including 
interest,  dated  24th  April  lai^t  past,  and  put/able 
on  the  let  November  next,  to  McPherson,  Gluj-gow 
&  Co.,  or  order,  which  said  note  I  signed  as  a 
joint  and  several  maker  with  the  said  defend- 
ants, but  only  as  a  surety  for  them,  the  amount 
of  which  note  I  have  paid  to  the  said  .McPhen<tnu, 
Glasgow  &  Co.,"  &o.,  &c 

The  attachment  Issu^mI  in  the  usual  way  to  the 
sheriff,  who  seized  all  the  property  of  the  de- 
fendants, whioh  was  already  in  the  bunds  of  the 
bailiff  of  the  Divi^iou  Court,  under  seizure  upon 
executions  issued  upttn  judgments  io  that  court 
agaiodt  the  defendants,  at  the  suit  of  one  Back- 
house and  others,  ju>igivent  creditors. 

Mr.  Ellis,  attorney  for  .Jugnrtha  Backhou.^e, 
one  of  the  judgment  creditors,  presented  a  peti- 
tion to  the  judge  of  the  court,  setting  forth,  l.-t, 
his  judgment  and  execution;  2nd.  tliat  the  affi- 
davits upon  which  the  Hat  for  the  attachment 
was  i.ssued  were  insufficient,  and  the  procerdin^is 
theicnn  irregular,  becriuse,  1st,  the  plaintiff,  be- 
ing a  Quaker,  had  not  complied  with  the  1st  sec- 
tion of  the  Con.  Stat,  of  U.  C  ,  cap.  82,  in  first 
affirming  timt  ho  was  a  Qiaker,  and,  2ndly,  iu 
affirming  to  the  contents  of  the  affirmation  in  the 
form  of  words  prescribed  by  the  statute:  **I,  A. 
B  ,  do  solemnly,  sincerely  and  truly  declare  and 
affirm  that,"  d^c. ;  and  that,  in  the  absence  of 
observing  the  form  prescribed,  the  affirmation 
could  not  have  the  force  and  effect  under  the 
Insolvent  Act  of  an  affidavit,  as  required  in  the 
7th  subsection  of  the  3rd  section  ;  and  because, 
2nd,  the  affirmation,  such  as  it  was,  was  sworn 
before  the  plaintiff's  attorney ;  and  because,  3rd, 
the  affidavits  of  the  other  witnesses,  proving  the 
fact  of  defendants'  insolvency,  bore  date  before 
the  plaintiff's  so-called  affirmation  ;  and  because, 
4th,  there  was  no  sufficient  debt  to  constitute 
plaintiff  a  creditor,  so  as  to  justify  the  adoption 
of  these  proceedings,  by  which  defendant -«'  es- 
tate was  sought  to  be  placed  in  compulsory 
liquidation.  There  were  other  objections  taken 
to  the  proceedings,  which  it  id  not  necessary  to 
enumerate. 

A  summons  was  granted  in  the  usual  WMy  for 
plaintiff  or  his  attorney  to  show  cau^e  why  the 
proceedings  should  not  be  set  aside.  The  sum- 
mons and  petition  were  served  on  Saturday,  the 
10th  October,  returnable  on  tbe  next  Tuesday 
forenoon,  the  18th  October. 

On  Tuesday,  the  18th  October,  Mr.  McLean,  at- 
torney for  plaintiff,  attended  to  show  cause,  and 
objected,  1st,  that  the  service  of  summons  was 
insufficient  under  section  II,  sub-section  9,  of 
the  Insolvent  Act,  which  requires  one  clear  day's 
notice,  and  cited  the  cose  of  Lejfur  v.  Ptteher, 
1  Dow.  N.  8.  7G7 ;  Francie  ▼.  /ieaeh,  9  U.  C. 
L.  J.,  266.  2nd.  That  the  copy  served  was 
not  a  true  copy.  8rd.  That  the  petitioner  here 
cannot,  and  thit  none  but  defendants  o<in  object 
to   any   irregularity  in    the    proceedings,    and 
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cited  section  8,  sob-sectioos  8  and  4,  and  Arch. 
Prac.  12ih  edition,  1472;  Parker  ▼.  Howell,  7 
U  C.  L.  J.,  209.  4th.  That  the  ioformalitj 
or  ioAafficienoy  complained  of  should  be  clearly 
set  out  on  the  affidaTita,  petition  and  anm- 
mons,  and  cited  section  11,  sub-section  18,  of 
the  Insolvent  Act,  and  Arch.  Prao.  12  ed.  1476 
and  1475.  6th.  That  the  mode  whereby  a 
creditor  is  to  obtain  rights  under  his  execution 
are  provided  for  by  the  Insolvency  amendment 
Act  of  1865,  section  16,  by  petition,  signified  to 
the  assignee  and  others  interested.  And  lastly, 
HH  to  the  debt  which  constituted  the  plaintiff  a 
creditor,  in  so  far  as  the  note  of  MoPherson  & 
Gla:*gow  was  concerned,  thst  there  is  an  implied 
promise  to  pay  the  plaintiff  on  the  part  of  the 
defendants,  so  soon  as  an  act  of  insolvency  was 
Committed. 

Ellis,  in  reply,  insisted  that  there  was  an  im- 
plied authority  for  the  petitioner  to  move  to  set 
aside  the  proceedings  under  sub*section  10  of 
section  8,  the  words  **any  petition"  &c.,  also 
under  the  amended  act,  1865,  section  16.  and 
cited  Parker  v.  MeCrae,  7  U.  C.  C.  P.  124;  and 
as  to  the  liability  of  defendants  for  money  paid 
hy  plaintiff,  as  their  surf*ty,  cited  Andrew  v. 
Hancock,  6  E.  C.  L.  R.  490;  Spragge  v.  Ham' 
mond,  6  E.  G.  L.  R.  87 ;  Oibton  v.  Bruee^  44  G. 
C.  L.  R  214;  Hotclby  v.  Bell,  64  £.  C.  L.  R. 
284. 

On  the  same  day  the  following  judgment  was 
delivered  by 

HuQHBS,  Co.  J. — As  to  the  service  of  the  petition 
upon  plaintiff's  attorney,  I  consider  it  was  quite 
sufficient  to  give  the  plaintiff  one  clear  d>iy*s 
notice  of  it,  to  serve  it  as  it  was  alleged  to  have 
been  served  on  the  evening  of  Saturday,  return- 
able on  Tuesday  morning,  within  the  meaning  of 
the  9th  sub-section  of  the  llth  section,  in  the 
ab^^ence  of  sny  rule  of  court  requiring  papers  in 
insolveocy  to  be  served  before  a  particular  hoar. 
I  do  not  know,  and  it  whs  not  shown,  at  what 
hour  the  petition  and  summons  were  served,  nor 
is  it  shown  by  any  affiJivit  that  the  copy  served 
was  not  a  true  copy.  The  affidavit  put  in  for 
the  petirioner  shews  that  Mr.  Charles  Erraatinger 
served  them  on  Saturday,  the  lOth  October,  in- 
stant. Mr.  McLean  pointed  out,  in  the  copy  of 
the  petition  he  produced,  some  trifling  and  un- 
imp'irtant  verbal  defects  and  clerical  errors, 
(just  such  as  a  clerk  recently  articled,  and  nnao- 
cuHtoined  to  copy  legal  documents,  often  makes.) 
but  which  in  this  case  were  not  calculated  to 
mislead;  it  was  a  sufficiently  perfected  copy  to 
enable  the  plaintiff's  attoriiey  fully  to  under- 
stand what  the  purport  of  the  petition  and  appli- 
cation were.  I  therefore  overrule  that  objec- 
tion, for  he  received  all  the  notice  that  was 
necessary. 

As  to  the  8rd  objection  to  the  petition,  I  have 
met  with  some  difficulty  in  satisfying  myself,  in 
view  of  there  being  no  provision  authorising  the 
setting  aside  proceedings  for  irregularity  at  the 
instance  of  any  other  than  the  defendant.  I 
know  that  it  was  at  one  time  doubted  whether  a 
judge  of  a  District  Court,  in  vacation,  h>id  au- 
thority to  set  aside  an  interlocutory  judgment,  or 
give  time  to  plead,  because  the  District  Conrt 
Act  then  existing,  which  constituted  the  court, 
and  its  practice  did  not  specially  prescribe  such 
antho  rity,  and  therefore  the  defect  was  subse- 
quent ly  supplied  by  the  passing  of  9th  Vio.  cap. 


2,  of  the  statutes  of  Canada.     The  judge  of  ad 
inferior  court  is   always  held  by  the  saperior 
courts  to  be  confined  to  the  powers  and  jariadic-  " 
tion  conferred  upon  him  by  statuta. 

There  is  no  doubt  whatever  that  were  this  a 
proceeding  which  I  could  amend,  I  have  foU 
power  conferred  upon  me  by  the  14th  Bob-sec- 
tioQ  of  the  1 1th  section  of  the  Act  of  18G4.  Oa 
the  other  hand,  it  has  been  urged  that  tue  pro- 
ceeding is  so  manifestly  without  foundation,  be- 
cause there  is  not  a  sufficient  compliance  vith 
the  requirements  of  the  7th  6ub-f>eetion  of  sec- 
tion 8  (Act  1864),  that  any  court  must  be  held 
to  have  such  an  inherent  jurisdiction  u  to  re- 
quire the  law  and  practice  of  the  court  to  be 
substantially  complied  with.  « 

The  judge  of  an  inferior  court  cannot  grant  i 
new  trial  on  the  merits  unless  the  statute  girc^ 
him  the  power  to  do  so :  1  Mosely  on  lof  Coartii, 
283,  but  it  has  been  held  that  if  a  judgnifct 
bad  been  obtained  by  a  fraudulent  surpiiiie,  tbe 
judge  may  grant  a  new  trial,  Bayley  ▼.  Bount, 
1  Str.  892 ;  so  it  has  been  held  that  tbe  jadg« 
of  an  inferior  court  may  grant  a  new  trial  for 
matters  of  irregularity,  as  where  proceediogs 
have  been  contrary  to  the  practice  and  rolen  of 
the  court ;  lb, ;  and  vide  Jewell  t.  HUl,  1  Str. 
499. 

I  find  it  laid  down  in  Archbold's  Bankruptcy 
Practice,  10  Ed.  878,  for  certain  irregul unties 
the  court  will  annul  the  fiat,  as  for  «  misdescrip- 
tion of  a  place  of  residence  of  the  petitioniog 
creditor,  but  this  was  done  by  tbe  Conrt  of  Re- 
view in  Bankruptcy  (see  same  Vol.,  p.  37^*). 
There  is  no  Court  of  Review  for  Insolvency  pro- ' 
ceedings  here,  (as  there  used  to  be  under  the 
Bankrupt  Act,)  excepting  in  the  way  of  an  ap- 
peal from  the  decision  of  the  judge,  so  that  un- 
less the  judge  has  the  power  to  set  aside  pro- 
ceedings for  irreguUrity  it  cannot  be  done  at 
all,  no  matter  how  irregular  they  maj  be. 

The  strict  wording  of  the  Tith  sub-section  of 
the  8rd  section  gives  no  more  right  to  the  de- 
fendant than  to  this  petitioner  to  move  the  ju>lge, 
nor  power  to  the  judge  to  set  aside  proceedings 
for  irregularity;  the  sole  ground  upon  which 
defendant  can  petition  to  have  the  proceed! np:^ 
set  aside  is  on  the  ground  that  his  estate  has  D"1 
become  subject  to  compulsory  liquidation,  which 
involves  merely  in  strictness  an  enquiry  upon 
the  merits. 

I  apprehen^.  however,  that  the  power  to  con- 
trol and  enforce  the  practice  of  the  court  must 
exist  somewhere,  and  must  be  primarily  in  the 
judge,  subject  to  an  appeal :  that  is  what  I  must, 
thorefore.  hold  at  present,  until  I  am  better  ad- 
vised, and  that  the  7th  section  of  the  ameDtied 
Act  of  1865,  with  reference  to  the  •'<ro/ir«/i'«^ 
of  proceedingt"  applies  to  the  different  modes 
by  which  proceedings  in  In:<olvency  might  be 
contested,  as  they  are  in  England,  by  actions  of 
trespass  and  trover,  snd  the  like,  notwithstand- 
ing proceedings  of  adjudication  in  the  Court  of 
Bankruptcy  there— and  which,  but  for  that  7(h 
section,  might  be  instituted  here  for  the  $«aie 
purpose.  Dere,  that  section  makes  all  such  pro- 
ceedings conclusive  for  all  purposes  after  a  cer- 
tain time,  which,  to  my  mind,  argues  io  favor 
of,  instead  of  against  the  application  of  this 
petitioner,  and  of  all  such  applications  by  those 
who  may  be  interested  in  the  proceedings  or  in 
the  defendants*  estate. : 
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In  England   a  creditor  may  pn*y  to  annul  a 
fiat,  even  although   privj   to   the   very   act  on 
vbich  he  grounds  hi«  objection  to  the  fiat,  (see 
Arcli.  Prac.  in  Bank.  894.)  or  any  partj  not  a 
creditor  who  can  shew  he  suatains  a  grievance 
from  the  fiat.  &»  a  trustee  under  a  deed  which  the 
fiat  will  overreach  (idem  895);  even  a  stranger  sum. 
moued  to  give  evidence  before  the  commissioner, 
eao  petition  to  annul  the  fiat,  and  the  plaiutilf  in 
BD  action  to  which  an  attorney  (the  bankrupt) 
bad   been  attached  for  not  putting  in  bail   in 
pursuance  of  bis  underta  ing,  had  a  sufficient 
iDterest  to  annul  the  fiat  (idem  895) ;  an  adjodi- 
cation  must  be  supported  by  all  the  legal  requi- 
ritea  (see  ez  paru  Brown,  1  D.  M.  &  G.  466;   I 
Doria  &  Macrae,  Bankruptcy,  822,)  so  that  on 
the  whole  I  think  the  petitioner  here,  who  swears 
be  if,   and    whose  petition   sets  forth   how   he 
id  a  creditor,  has  in  this  court  a  sufficient  in- 
terest to  give  him  a  locus  itandi  upon  an  appH- 
eaiion  of  this  nature,  notwithstanding  the  deci- 
eioDs  of  the  judges  at  Common  Law  in  the  cases 
cited,  and  of  WiUon  v.  WUton,  2  Practice  Kep. 
S74. 

Then  it  was  further  objected  that  the  infor- 
iDalitj  and  insufficiency  complained  of  should 
hsTe  been  clearly  set  out  in  the  petition,  or  nffi- 
davit,  or  summons.  This  no  doubt  would  be  a 
soffieient  objection  in  an  ordinary  court  of  law, 
with  an  established  set  cf  rules  or  practice ;  but 
in  the  absence  of  all  such,  and  with  a  8umn.ons 
referring  to  a  petition  and  papers  filed  and 
served,  specially  setting  forth  that  plaintiff's  af- 
lirmatioa  was  informal  and  insufficient  in  law  in 
BeTeral  re$>pect8,  I  think  it  is  all  that  any  court 
or  rules  of  practice  could  reasonnbly  require. 

The  fir.Mt  of  these  objections  is  that  the  plain- 
tiff, a  Quaker,  did  not  affirm  as  required  by  law. 
Tbe  1«  section  of  the  C.  8.  of  U  C  .  cap  32.  in 
*  permissive  enactment  for  the  reliff  and  bfnefu 
of  piTiicular  seeif,  and  after  having  fir-t  made 
the  declaration  presented  as  to  their  membership 
of  tbe  particular  society,  provides  that  they 
"may  make  the  affirmation  or  declaration  in  the 
form  therein  f«)Ilowing,"  that  is  to  SHy :  *•  I.  A. 
B..  do  solemnly,  sincerely  and  truly  declare  and 
iffirm,"  &c  Both  declarations  are  reqai^ite, 
sad  the  mnking  of  the  one  and  dispenHing  with 
'be  other  doe«<  not  so  comply  with  the  »tarute  as 
to  give  the  affirmation  of  such  privileged  perMons 
u  the  plaintiff  the  same  force  and  effect  as  an 
oath  taken  in  the  usual  form.  In  Upper  Canada 
tbe  creditor,  under  the  7th  pub-section  of  ihe  8id 
section,  must,  by  **  affidavit''  of  himself  or  any 
other  iodivioual.  show,  to  the  satisfaoiion  of  the 
jalge.  th.it  he  is  a  creditor  of  the  defendants, 
Ac.  There  were  three  ways  in  which  he  might 
n*ve  actpd:  either  by  swearing  to  the  necessary 
affidavit  himself,  or  getting  some  one  else  to  act 
»8  bia  agent  and  make  the  affidavit,  or  to  have 
complied  sirictly  with  the  1st  section  of  the  Con. 
feUt  of  U.  C,  cap.  82.  whereby  ♦»  the  nffirmafion 
^dfdnraliwi  would  have  the  tame  force  and  effect, 
'«  ell  inlentM  and  purpoeet,  in  all  courts  of  law  and 
'?«%.  and  all  other  places,  as  an  oath  taken  in 
^^  usual  form."  He  did  neither;  and  in  the 
absence  of  cither  I  think  the  attachment,  and  all 
proeeediogs  under  it,  irregular,  and  must  be  set 
wide. 

.  As  to  the  objection  that  the  plaintiff's  affirma- 
tion was  made  before  Mr.  McLean,  thep'ai.itiff'g 
ittoroey  prosecuting  the  attachment,  the  case  of 


Sx  parte  CoJdwell,  8  DeG.  &  S  ,  664,  cited  in  I 
Doria  &  McRae,  822.  shews  that  it  is  invalid 
and  unsustainable,  because  the  mere  circum< 
stance  of  the  affidavit  filed  in  support  of  the 
petition  for  adjudication  being  sworn  before  a 
Master  Extraordinary  in  Chancery  in  England, 
who  was  solicitor  to  the  petitioning  creditor, 
waa  held  to  be  not  sufficient  for  annulling  the 
adjudication;  and  in  the  ab^-ence  of  any  rule  of 
practice  I  must  hold  the  25th  section  of  the 
amendment  Act  of  1865  has  been  sufficiently 
complied  with  here. 

I  do  not  think  it  necessary,  at  present,  to  go 
into  the  other  grounds  tnken  on  the  petition,  as 
to  the  extHtence  of  a  sufficient  debt  wbeieon  to 
ground  a  fiat  for  attachment  bo  as  to  constitute 
the  plaintiff  a  creditor  of  the  defeodiintp,  be- 
cause it  would  take  up  more  time  than  I  have  at 
my  dispoi!>al.  I  will,  however,  say  that  I  have 
very  strong  doubts  as  to  whtither  a  person  who 
is  a  surety,  as  this  plaintiff  was,  can  legally  go 
and  pay  up  a  promissory  note  before  it  is  due, 
for  the  purpose  of  adopting  proceedings  in  in- 
solvency, and  claim  to  be  a  creditor  of  the  de- 
fendant, as  this  plaintiff  has  done.  He  might, 
perhaps,  upon  a  regular  transfer  of  a  negotiMble 
note,  on  which  he  is  endorser,  but  I  doubt  if  he 
could  where  he  is  merely  the  Joint  maker  with 
the  defendants,  as  their  surety.  (See  Ex  parte 
Brown,  1  D.  M.  <&  G,  461,  and  Ex  parte  Green- 
stock,  DeGex.,  230). 

It  is  therefore  ordered  that  tbe  judge's  fiat  and 
the  writ  of  attachment  be  set  aside  and  quashed, 
and  that  all  proceedings  under  it  be  also  set 
aside  and  annulled,  with  costs. 


QUEEN'S  BENCH. 


Regina  t.   Law  and  Gill. 

Cont^ction — Practice. 

On  applications  to  quaah  convictions  the  convicting  Jus- 
tice must  be  made  a  party  to  the  rule. 

Mc Michael  obtained  a  rule  calling  on  Law  and 
Gill  to  shew  cause  why  certain  convictions 
agninst  them  should  not  b^  quashed,  and  the 
prosecutor  be  perruitted  to  proceed  with  the  com- 
plaint against  them,  on  the  ground  that  the 
magistrate  had  no  jurisdiction  in  the  matter,  for 
several  reasons  set  out  in  the  rule. 

On  the  rule  being  moved  absolute,  Harrison, 
Q.  C  ,  shewed  cause,  and  objected  that  the  con- 
victing magistrate  was  not  made  a  party  to  the 
rule,  and  that  ho  had  no  notice  of  this  applica- 
tion, referring  to  the  case  of  Regina  v.  Peierman 
(23  U   C   R.  616). 

McMichael  supported  the  rule,  contending 
that  it  was  unnecessary  the  Justice  should  be 
notified  of  the  application. 

Morrison,  J.,  delivered  the  judgment  of  the 
Court. 

The  books  of  practice  afford  very  little  infor- 
mation as  to  the  form  of  the  rule  in  applications 
of  this  nature.  We  have  looked  into  many  of 
the  reported  cases  of  motions  to  quash  convic- 
tions, both  in  the  English  Courts  and  our  own. 
During  the  last  few  years  applications  of  this 
nature  have  been  frequently  made,  and  we  find 
that  in  cases  in  this  country  the  convicting  Jus- 
tice is  called  upon  in  the  rule  to  show  cause. 
See  Regina  ▼.  Shaw  (23  U.  C.  R.  616),  Regina 
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V.  Diipes  (U.  C.   R.  340),  Reqina  ▼.   Craig  (21 
U.  C.  K.  brri).    In  re  Joice  (19  U.  C.   R,    197), 
•    Rtgina  v.  Huber  (15  U.  C.  R.  689  ) 

In  Regina  v.  Peferman,  the  convicting  Justice 
W/is  nr»t  uotified  of  the  certiorari^  nor  was  he  a 
p  irty  to  the  rule  to  quash,  the  onlj  parties  called 
ou  to  show  cause  being  the  complainant  and  the 
Justices  of  the  Sessions,  who  affirmed  the  con« 
viction  on  appeal ;  and  the  note  of  the  case 
shews  that  the  Court  there  held  that  it  was  prop- 
er in  them  to  see  that  ihecouTicting  Justice  was 
apprised  of  the  proceedings,  inasmuch  as  he  was 
exposed  to  an  action  if  the  conviction  should  be 
quaabod.  If  there  is  any  meaning  or  object  in 
tUiit  decision,  it  is  that  the  Justice  should  have 
notice  of  the  application  to  quash.  By  Statute 
he  w.is  entitled  to  notice  of  the  certiorari. 

In  England  the  general  practice  appears  to 
be,  that  when  the  record  of  the  conviction  has 
been  returned  its  validity  is  brought  under  for- 
mul  discussBOD,  by  the  case  bciuir  inserted  in  the 
Crown  paper,  and  argued  on  cortuin  days  called 
Uiown  Paper  Days  in  due  order;  CAiV/?/'.?  Gen- 
eral Practice  Vol.  IL  p.  2-'6  ;  an.l  Mr.  Paley  iu 
his  work  on  conviction  says,  when  the  convic- 
tion is  returned  the  case  must  be  set  down  for 
argument  on  the  Crown  paper,  &c.;  and  we  find 
in  several  reported  cases  the  cnse  on  a  concilium 
argued  to  quash  the  conviction  ;  but  the  pro- 
ceeding to  quash  by  motion,  as  in  this  case,  is 
also  adopted  in  numerous  reported  ca^^es,  and 
where  the  terms  of  the  rule  appear  we  fi  id  the 
convicting  Justice  called  upon  to  shew  cauaie  as 
well  as  the  complainant,  &j.  We  refer  to  Rex. 
V.  W<ihh  (I  A.  A  E.  482;)  Regina  v.  Cridland, 
(7  E.  &  B.  853.) 

It  is  only  just  and  reaaonable  that  the  Justice 
whose  conviction  is  impeached  and  moved  ngainst 
should  have  an  opportunity  of  supporting  it  if 
he  so  thinks  proper,  the  step  to  quash  in  the 
mnjority  of  cases  being  taken  with  a  view  of 
bringing  an  action  against  the  Justice. 

In  the  case  before  us  the  conviction  is  sought 
to  be  quashed  on  grounds  which,  if  true,  phew 
gross  improper  couduct  on  the  part  of  the  Justice 
who  made  these  convictions,  and  we  are  aware 
that  a  rule  for  a  criminal  information  was  grant- 
ed during  last  term  against  the  same  Justice  for 
acting  corruptly  in  the  matter.  It  would  be 
most  unreasonable  that  he  should  not  be  apprised 
of  proceedings  which  are  calculated  to  affect 
most  materially  his  character,  as  well  as  any 
ulterior  action  to  be  instituted  against  bim. 
Were  we  to  bold  that  in  such  cnses  it  was  not 
necessary  to  make  the  convicting  Justice  a  party, 
great  injustice  in  many  cases  might  result  to 
magistrates. 

As  no  authority  was  cited  to  support  the  view 
taken  by  the  applicant's  counsel,  and  as  we  find 
it  is  the  practice  in  our  own  Courts  as  well  as 
in  England  to  make  the  Justice  a  party  to  a  rule 
of  this  nature,  and  as  there  is  an  obvious  reason 
why  the  practice  shall  be  so,  we  are  of  opinion 
that  the  rule  ni»i  must  be  discharged.  It  was 
said  that  it  was  not  competent  for  the  parties  to 
the  rule  to  object  that  the  Justices  were  not 
parlies,  but,  as  said  by  Patteson,  J.,  in  Rez.  v. 
Rattislaw  (5  Dowl.  642),  the  objection  being 
brought  under  the  notice  of  the  Court,  we  are 
bound  to  deal  with  it. 

Rule  discharged,  without  coats. 


ENGLISH  BEPORTS. 


COMMON  LAW 


Bkabdhan  V    Wilson. 

If  lessee  for  years  demises  tho  residac  of  his  term,  ita  i- 
niise  shall  operat«  as  an  assignment,  and  not  sla  ;ui  UTckr- 
lease.  [17  W.  R.  M,  Nov.  5,  l^y: 

This  was  a  case  tried  on  Jane  29.  at  Guildht!!. 
before  Byles,  J. 

There  was  a  verdict  fur  the  defendant.  auJ 
leave  was  r»*served  to  the  plaintiff  to  move  u 
enter  a  verdict  for  himpelf 

The  actions  had  been  for  dilapidations.  nA 
the  facts  were  these  :  — 

The  defendant,  who  was  the  lessee  of  the  [>W\u- 
tiff,  had  disposed  of  the  residue  of  his  term  »■•  \ 
stranger  by  an  instrument  in  th»»  form  of  an  in- 
denture of  demi:»e.  which  limited  the  lenn  -n  *if- 
mised  by  dates,  but  the  dates  were  such  tu-ii  liie 
residue  of  the  defendant's  term  was  in  fact  tl>a<i 
conveyed  to  the  Htriiiig.»r  The  quKsiion  w*s 
whether  this  amounted  to  an  u>signiut>tit  i.r  i>-  in 
underlease. 

[The  present  c«8e  is  report*=d  bc'Caujie  f^'*"^ 
doubt  was  thrown  on  the  "loctrinp  on  th*'-  p-  lui 
by  the  case  of  Pollock  v    5Mcy,  9  Q   B  ]^m  ] 

Charles  Pollotk^  Q  C,  nnw  tnov«d  f<»r  a  rule 
on  the  part  of  the  plaintiff. — The  lease  is  an  in- 
denture iu  solemn  form,  wh'ttever  its  t-ffect  as  .hq 
assigrae'it.  The  defendjii;t's  arpuinent  i*.  thtl 
as  the  lessors  by  this  leni«e  h^ve  pstiied  with  tbe 
whole  of  the  remainder  of  the  ie>ni.  thfy  bad 
no  reversion,  and  that  ih«rt»for»»  «*iihi  w-is  io 
form  a  lease  was  in  fact  an  a«»ri^"':K*m.  I  sub- 
mit, on  the  other  band,  that  there  f>ui  be  a  lea>e 
without  a  reversion,  and  that  thi>  Court  will  not 
go  against  the  c!6ar  intention  of  the  parties  be- 
cause of  a  mere  formality.  Here  it  was  on  acci- 
dent that  the  whole  term  was  conveyed  by  the 
lease  of  1829.  I  lay  great  stress  on  the  clear  io- 
tentions  of  the  parties.  Of  cnur!»e  if  the  Court 
holds  that  under  no  circumstances  can  there  be 
a  lease  without  any  reversion,  my  contention 
must  fail.  But  I  submit  that  this  is  not  th<>  <K>c- 
trine  of  the  Court:  Wollaston  ▼.  ffakemill.  3 
Scott's  N.  R.  693  [Bovill.  C  J  —There  i^nt 
a  word  about  intention  in  that  ca^e  It  is  a  nirre 
question  of  operati3n  of  law.  ]  Th»»re  is  «  cr^nt 
deal  of  learning  upon  th's  point  in  a  n«»te  by 
Serjeant  Manning  to  the  case  of  Rex  v.  WiUji, 
in  5  M  &  R.  158-102.  I  submit  that  there  i-*  » 
great  difference  between  holding  that  to  i>e  an 
assijznraent  which  would  be  b^id  as  a  lea^e.  sii'l 
holding  that  to  be  an  aHsignnieni  which  woaid 
be  Derfoct'y  good  as  a  leH«*e  *  The  niodfrn  c»s3 
in  my  favour  is  that  of  P.Ulock  v  St  trey,  9  Q  !>• 
1033.  and  I  may  refer  ti  I  8m.  L»»ad.  Ctis.  6ib 
ed.  86,  the  notes  to  Spencer's  ease  f 

Bovill.  C  J. — Tt  was  deciiled  in  Parmrni^-r  ^. 
Webber,  8  Taunt.  693,  as  early  as  I81i<.  tbit 
where  lessee  parts  with  hi'*  whole  term.  tlK-uth 
he  affect  to  let,  yet  be  shall  be  tnkeu  to  have 
assigned  his  term.  Thai  was  comsiderel  «s 
settled  law  in  note  (a)  to  Shep.  T»iuch  --^• 
The  question  was  elaborately  argued  in   ir/i7.w- 

•  The  arijiimont,  so  fir  m  PoWy^k  v.  Staty  is  fti.y  author. 
Ity,  is  really  tho  other  wa}'.     See  Lord  Dennun's  juilgnifEt. 

t  The  opinion  indicated  in  Smith  is  against  tbe  i>rc^i.»t 
contention. 
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ton  T.  Ihkmill,  8  M.  <fe  Or.  297,  and  a  ▼cry 
leftrnei]  aod  able  jadgment  delWered  to  the  same 
effect  by  Chief  Justice  Tindal.  I  ehould  have 
thoagbt,  therefore,  that  the  matter  was  as  well 
settled  aa  anything  could  be.  The  questioD  was, 
it  is  true,  somewhnt  sought  to  be  raised  in  Pol- 
lock T.  Staqf,  9  Q  B.  1033  ;  but  the  action  there 
W.1S  brought  for  U!*o  and  occupation.  It  was  not 
neceisary  in  that  case  that  there  should  hare 
beea  a  lea^e.  Thu-*  understood,  I  agree  with 
thru  case ;  hut  if  it  be  understood  to  controvert 
the  earlier  decisions  on  the  point  now  under 
con;5i  Jem  lion,  I  certainly  do  not  agree  with  it. 
The  rule  ihereft.re  cnunot  go. 

Btles.  Rkating,  and  Brktt,  JJ.,  were  of  the 
caiue  opinion. 

RuU  rtfiued 


CORBESFONDENCE. 


Bailiffs  fecB  under  late  Act, 
To  THE  Editors  of  the  Local  Courts  Gazette! 

SiKS, — Enclosed  please  find  my  subscrip- 
tion for  the  current  year.  In  the  Division 
Court  Amendment  Act  of  last  Session  there  is 
ft  clause  which  says  that  all  foreign  services 
of  summons  shall  be  directed  to  the  Bailiff  di- 
rect, instead  of  as  heretofore  to  the  Clerk. 
Xotr  Mr.  Editor  I  would  feel  much  obliged  by 
your  answering  the  following  queries.  Ist  Is 
the  Bailiff  entitled  to  the  fee  formerly  allowed 
the  Clerk  for  receiving  ?  2nd.  After  the  Bailiff 
has  served  the  summons,  to  whom  is  he  to 
apply  to  take  his  affidavit  of  service  ?  if  to  a 
Commissioner,  be  is  entitled  to  his  fees,  and 
will  the  Bailiff  be  refunded  the  amount  paid 
to  such  Commissioner 

I  am  sir,  your  obedient, 

Thos.  Tobin, 
Bailiff  No.  1,  County  of  Perth. 

Stratford,  Feb.  17,  18C9. 

[We  refer  our  correspondent  to  a  former 
page  where  the  subject  is  discussed. — Eds. 

L  C.  G.] 

The  tight  of  Attornies  to  /ees  in  Biviaion 

Courts, 
To  the  EDrroBS  of  the  Canada  Law  Journal. 

Gentlbmen, — A  correspondent  signing  him- 
self *•  J.  T."  in  your  January  number,  has  un- 
dertaken to  explain  away,  and  give  the  parti- 
culars of  one  of  the  cases  tried  in  a  Division 
Court,  before  a  certain  County  Judge,  as 
detailed  by  me  in  your  December  number, 
1868.  Your  correspondent  apparently  knows 
nothing  of  the  facts  of  the  case  alluded  to  by 
him,— -if  he  does  he  mistakes  them. 

It  is  true,  as  he  says,  that  I  had  been  re- 
tained to  attend  to  a  suit  before  the  judge  in 


question  at  a  country  town,  but  I  made  no 
allusion  to  that  suit,  for  my  bill  of  costs  had 
no  relation  to  the  first  retainer  or  business 
done  therein,  which  had  ended  and  been  paid 
for  before  the  second  retainer.    The  retainer  on 
which  1  brought  my  suit  was  given  afterwards, 
a  written  one,  not  ambiguous  at  all,  and  the 
judge  founded  his  judgment  upon  it,  as  he  said 
at  the  time,  not  upon  any  other  evidence.    All 
my  evidence  before  the  judge  was  written  evi- 
dence and  could  not  be  misunderstood.    In  my 
letter  I  had  no  intention  to  accuse  and  did  not 
accuse  the  judge  of  any  improper  motive.     I 
do  not  think  him  capable  of  anything  of  the 
kind ;  nor  did  I  suppose  jt  possible  that  he  could 
have  any  enmity  to  me,  since  we  always  have 
been  upon  the  best  of  terms.    If  I  am  to  sup- 
pose any  thing  against  him,  it  would  be  a  mis- 
taken view  not  only  of  the  law,  but  of  the 
equity  of  the  two  cases  and  the  facta  in  evidence. 
There  were  two  cases  to  which  I  alluded  in  my 
letter,  decided  by  the  judge  at  different  courts ; 
and  in  deciding  the  last  case,  ho  took  occasion 
to  say  he  decided  it  upon  the  same  principle  as 
the  first     The  principle  I  supposed  to  have 
been  in  his  mind  was,  that  an  attorney  has  no 
right  to  recover  in  his  court  for  attendances, 
letters  and  affidavits  written,  and  arguments 
before  a  judge  in  new  trial  cases.    Therefore 
if  he  gave  judgment  upon  some  principle,  upon 
what  principle  did    he   give   it?    Certainly 
it  must   have  been  given  for  work  done  as 
an  attorney,  and  not  as  a  mere  labourer — and 
if  as  an  attorney,  why  strike  off  proved  attor- 
ney's work,  or  allude  to  some  principle  in  his 
mind  of  deciding  attorneys'  cases  ?    The  case 
now  in  question  to  which  **  J.  T."  alludes  was 
brought  by  me  upon  a  written  retainer  filed 
in  the  court,  as  explicit  as  it  could  he — for 
applying  upon  special  affidavits  for  a  new  trial, 
in  which  important  law  points  were  involved, 
and  where  the  amount  sued  for  was  about 
$100. 

It  was  necessary  for  me  to  make  out  a  brief, 
and  put  down  cases  in  point  (the  brief  itself 
was  worth  $4),  and  the  judge  looked  over  it 
and  it  is  filed  among  the  papers.  The  judge 
knew  that  I  went  out  on  the  train  to  a  country 
town  to  argue  the  case,  and  spent  most  of  the 
day  to  do  so ;  and  when  he  tried  the  case,  he 
had  before  him  the  affidavit  of  a  barrister  (the 
county  attorney  of  his  county),  swearing  that 
my  services  in  going  out,  &c.,  were  worth  $7. 
Yet  in  this  case,  setting  aside  all  attendances, 
letters  and  affidavits,  the  judge  only  allowed 


30— Vol.  v.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE.  [February,  1869. 


me  $6,  not  even  that  which  the  barrister  swore 
I  was  entitled  to  for  arguing  the  case.  Now  I 
have  a  copy  of  the  bill  presented  before  the 
judge,  every  item  of  which  was  fairly  proved. 
Here  it  is : — 

1868.  May  6.  £      •.      d. 

Letter,  <&c.,  to  client,  and  attendance 

about  result  of  arbritration .......     0     2    6 

Instructions  to  apply  for  new  trial  (on 

new  retainer) 0    6    0 

Drawing  affidavit  of  client  of  facts  of 
case   2s,  6d.,  copy  Is.  Std 0    2    9 

Drawing  my  affidavit  (special)  of  facts 
and  for  now  trial  5s.,  copy  2s.  6d., 
attending  to  swear  and  paid  2s.  3d.    0     9    9 

Letter  forwarding,  same  to ,  to 

have  served  and  attendance 0    2    6 

Paid  postage 0    0    7i 

Affidavitof  service  of  affidavits  drawn    0    2    6 

Attending  at to  see  that 

had  served  the  affidavits 0     1     3 

Telegraph  to ^paid  Is.  3d.,  atten- 
dance Is.  Sd 0    2     6 

Attendance  and  argued  case  at- 


argned  for  the  defendants,  and  ex- 
pense to  the  country  and  back  to 115    0 

Writing  a  letter  to  client  of  result  of 
new  trial,  and  attendance,  notifying 

him 0    2    6 

Also  writing  to  his  brother,  his  agent, 

Ag  0    2    6 


£3  19    4 

I  purposely  leave  all  names  and  places  in 
blank. 

There  is  not  an  item  in  this  bill  to  which  I 
am  not  fairly  entitled.  It  may  be  a  question 
whether  the  letters  should  be  with  attendance 
more  than  Is.  8d.  But  some  items  are  omit- 
ted, and  under  all  the  circumstances  consider- 
ing the  small  sum  I  charge  for  going  into  the 
country,  and  that  my  application  for  a  new 
trial  was  successful,  the  judge  should  have 
allowed  the  whole  bill.  Then  he  had  before 
him  an  affidavit  in  which  a  barrister  and  coun- 
ty attorney  of  his  county,  swears  thus : — 

That  — in  this  suit  acted  as  counsel  for 

the  within  defendant  in  that  suit,  and  the  within 
defendant  stated  to  me  he  had  retained  or  employ- 
ed him  to  do  so. 

That  in  my  opinion  »even  dollars  wottld  be  a 

reasonable  fee  for  counsel  going  from  to 

— — ,  and  arguing  an  application  for  a  new  trial 


there,  Ac." 

The  judge  read  the  affidavit,  and  took  it  as 
regularly  before  him.  Urgent  busine«ss  kept 
the  county  attorney  at  home,  but  the  affidavit 
was  not  objected  to  on  that  ground.     All  the 


original  papers  and  affidavits  were  before  the 
judge.  He  knew  of  the  difficult  argument  and 
that  I  had  to  expend  in  serving  bills  and  going 
to  sue,  certainly  at  least  $4 ;  yet  all  he  gave  me 
was  $6.  What  attorney  would  go  into  court 
under  such  circumstances  ?  I  would  not  have 
sued  in  the  judge's  court  at  all,  if  the  cause 
of  action  having  arisen  there,  had  not  obliged 
me  to  do  so. 

Now  I  again  repeat  that  the  judge  admitted 
that  he  was  bound  by  the  written  retainer; 
and  although  "  J.  T."  wished  to  confound  my 
first  employment  with  the  last,  the  judge  told 
him  the  evidence  proved  the  contrary^  and  he 
did  not  give  his  judgment  upon  any  such  views 
put  forward  by  "  J.  T." 

'^  J.  T,*^  is  pleased  to  say  that  the  judge  in 
question  is  a  young  man  and  beloved  in  his 
county.  That  is  not  the  question  however;  I 
am  not  dealing  with  character,  age  or  position 
in  this  matter.  The  profession  has  rights  a<; 
well  as  the  judge,  and  it  would  be  well  for  all 
judges  to  remember,  that  like  me  and  many 
others,  they  and  their  families  once  depended 
on  the  fair  earnings  of  their  profession  for  a 
livelihood. 

I  believe  in  judges  protecting  lawyers  in 
those  rights.  It  is  all  very  well  for  people  to 
talk  of  the  great  fees  and  earnings  of  law- 
yers, but  every  man  knows,  who  has  looked 
thoroughly  into  it,  that  taking  education, 
study,  talents,  and  time  into  account,  no  pro- 
fession upon  the  whole  is  worse  paid  than  that 
of  the  law.  There  may  be  a  few  law  firms 
that  make  money,  but  how  many  are  there 
who  deserve  better  things,  who  only  make  a 
"  bare  annual  living  ?" 

My  letter  of  December  was  not  written 
alone  for  myself,  but  for  the  rights  of  a  learned 
body  of  men,  who  ought  to  be  fairly  and  equit- 
ably paid  by  those  who  employ  them,  and 
who  have  a  right  to  expect  better  treatment 
from  judges  than  I  have  received  from  the 
one  who  ^Mealt  out  lame  equity"  to  me. 

Ak  Attobnet, 
February  »,  1869. 

[We  speak  of  the  subject  matter  of  this  in 
another  place.  Our  correspondent  also  alludes 
to  another  suit  in  which  he  was  allowed  only 
$1,  but  we  have  given  more  space  to  these 
matters  than  we  can  well  afford,  and  it  is  only 
because  they  are  of  some  interest,  as  to  the 
question  of  what  fees  attorneys  should  be 
allowed  for  Division  Court  services  that  we  in- 
sert them  at  all. — Eds.  L.  J.] 
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School  Trustee — Neglect  of  duty. 

To  THE  £l>ITORa  OF  THI  LoCAL  CoUKTS'    GaZKTTE. 

Gentlbmen, — B.,  a  resident  of  the  township 
of  T.,  in  school  section  5,  the  trustees  of  which 
section  have  been  accustomed  to  collect  their 
school  rates  instead  of  requiring  the  township 
council  to  do  so,  for  the  last  12  years  has  been 
accustomed  to  go  to  the  trustees,  and  say  "  my 
school  rate  for  this  year  amounts  to  $5  or  $6," 
whaterer  he  might  think  fit  to  pay,  at  the 
same  time  paying  this  amount  Strange  to 
say  the  trustees  for  all  this  time  took  his  word 
and  amount  offered  as  sufficient  On  the  elec- 
tion of  a  new  trustee,  he  discovers  that  B., 
daring  these  12  years  has  not  paid  the  full 
tmount  of  his  school  rate  in  any  one  year. 
y    Some  years  he  having  paid  very  little  over  half 

1  of  what  he  should  have  paid.     Can  the  school 
'    section  recover  from  B.  amounts  he  should 

■ 

:  hATe  paid?  and  if  so,  for  how  many  years 
back?  and  what  is  their  proper  remedy?  or 
will  the  section  have  to  bear  the  loss,  or  make 

2  trustees  pay  ?    By  answering  soon,  you  will 
I   oblige, 

Yours  truly.  G. 

■ 

[We   think  there  is  nothing  to  prevent  a 
.   school  Corporation  recovering  the  balance  of 
rates  still  unpaid.     The  remedy  would  be 
probably  by  action. — Eds.  L.  C.  G.J 


PromiMory  note —  Where  action  to  he  brought 

To  THK  Editors  of  tbk  Local  Courts'  Gazsttk. 

Getttlcxen, — The  following  question  has 
arisen  and  caused  some  dispute,  and  I  submit 
it  for  your  opinion,  if  you  will  be  kind  enough 
to  give  one. 

A.  of  the  town  of  G.,  being  about  to  change 
his  residence  to  H.,  a  great  distance  off*,  sells 
his  goods  and  chattels ;  for  some  of  which  he 
takes  notes ;  for  vendor's  convenience  he 
makes  them  payable  at  H.  The  maker  and 
indorser  of  one  of  these  notes  for  |25,  both 
reside  at  G.  Can  C,  a  holder  of  this  note, 
bring  his  action  on  it  at  H.,  where  payable, 
Duder  the  Division  Court  Act,  sec.  71,  on  the 
ground  that  making  it  payable  at  H.,  makes  a 
sufficiedt  cause  of  action  arise  there  ?  Your 
giving  an  early  answer  will  much  oblige, 

Yours  truly, 

An  Enquirer. 

n^e  do  not  think  the  cause  of  action  can  be 
said  to  have  arisen  at  H.— Eds.  L.  C.  G.] 


CHANCERY  SPRING  SITTINGS. 


The  Hon.  Viet' Chancellor  Spragge. 

Toronto Toebday  Mnr.   16. 

Goderich Thursday April    8. 

Stratford  Mondnj April  12. 

Saroia ...Friday April  16 

Sandwich  Taeaday  April  20. 

Cbatham Friday  .........  April  23. 

London Friday May      7. 

Woodstock   Thursday May   18. 

Simcoe Tuesday  May    18. 

The  Hon.  The  Chancellor, 

Guelph Tuesday  April     6- 

Brantford  » Tuesday  April  13 

St.  Catherines   Friday April  16- 

Hamilton Tuesday  April  20. 

Whitby Tuesday  April  2". 

Barrie Tuesday  May      4. 

Owen  Sound Tuesday  May    IP. 

Cobourg  Wednesday...   May    2r. 


The  Hon,  Vice' Chancellor  Mowai, 


Ottawa Tuesday 

Cornwall Fridwy  . . 

Brockville  Friday.. 

Kingston Tuesday 

Belleville Friday  v 

Peterboro* Friday  . 

Lindsay Monday., 


April 

April 

May 

May 

May 

May 

May 


27. 
30 
7. 
18. 
21. 
28. 
31. 


SPRING  CIRCUITS,  1869. 


Eastrbh  CiaouiT. 

The  Bon.  Mr.  Juttice  Morrison. 

.Kingston Tuesday  Mar. 

Brockville Wednesday...  Mar. 

Perth Tuesday   Mar. 

Ottawa Tuesday  April 

LOrlgnal Tuesday  Apnl 

Cornwall Monday May 

Pembroke Tuesday  May 

Midland  Circuit. 

7%0  Hon.  Mr.  Justice  A.  Wtlson, 

Napanee Wednesday...  Mar. 

Belleville Monday Mar. 


16. 
24. 
80. 
18. 
27. 
8. 
11 


17. 
22. 
5. 
1«. 


April 

April 

April  20. 

, April  27. 

, May      4. 


Cobourg  Monday. 

Whitby  Tuesday 

Peterborough «....  Tuesday 

Lindsay Tuesday 

Picton Taeaday 

NlAQARA   ClBCiriT. 

The  lion.  TVie  Chief  Justice  of  the  Common  Pleas 

Hamilton Monday Mar.    15. 

Wetland Tuesday  Mar.  80. 

St.  Catharines Monday April     5. 

Barrie Monday April  12. 

Milton Tuesday  April  27. 

Owen  Sound  Monday    May    10. 

OZPOBD   ClBOITIT. 

The  Bon.  The  Chief  Justice  of  Ontario 

Stratford Tuesday Mar.   80. 

Berlin Tuesday .......  April     6. 

Quelph Monday April  12. 

Woodstock;. Monday April  19. 

Brantford  Monday April  26. 

Cayuga Tuesday May      4. 

Simeoe Tuesday May    11. 
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Western  Circuit. 

The  Hon.  Mr.  Jtutiee  John  Wilson. 

Sarnia Tuesday  Mar.   16. 

Goderich Tuesday  Mar.   23. 

London Toesday  Mar.  80. 

8t.  Thomas Thursday April    8. 

Chatham Tuesday  April  18. 

Sandwich Tuesday  ......  April  20. 

Walkerton Tuesday  May    11. 

HoHB  Circuit. 

Tlie  Hon  Mr.  Justice  Gwynne. 

Brampton Tuesday  Mar.   16- 

City  of  Toronto  Monday April     5. 


APPOINTMENTS    TO  OFFICE. 

NOTARIES  PUBLIC. 

WALTER  HOYTFUTTEN.  of  the  Town  of  Guelph,  Esq., 
Barruiter-at-Law.    (Gazetted  July  25,  1868.) 

MORGAN  CALDWELL,  of  Walkerton,  Esquire,  Barris- 
ter-at-law.    (Gazetted  September  12,  1868.) 

JAMES  DAVID  EDGAR,  of  Osgoode  Hall,  Barrister-at- 
Law.    (Gazetted  September  19,  18t>8.) 

EDWARD  H.  TIFFANY,  of  the  City  of  Hamilton, 
Gentleman,  Attomey-at-Law.     (Gazetted  September  26, 

1808.) 

EBENEZER  W.  8CANB,  of  the  Town  of  Chatham, 
Gentleman,  Attomey-at-Law.    (Gazetted  Oct.  17, 1868.) 

WILLIAM  WELLAND  BERFORD,  of  the  Town  of 
Perth,  Gentleman,  Attomey-at-Law.  (Gazetted  October 
24,  1868.) 

JOHN  M0R180N  GIBSON,  of  the  City  of  Hamilton, 
Esquire,  Barrister-at-Law.    (Gazetted  Oeto'ber  31,  1868.) 

JOHN  MUDIE,  of  City  of  Kingston,  Esquire,  Barrlster- 
at-law.    (Gazetted  November  7,  1868.) 

GEORGE  PETER  LAND,  of  the  aty  of  London,  Esq., 
Barrister-at^Law.    (Gazetted  November  14,  1868.) 

WILLIAM  BARCLAY  McMURRICH.  of  the  City  of 
Toronto,  Esquire,  Barristerat-Uw  ;  JOHN  McLEAN,  of 
the  Town  of  St  Thomas,  Es({uire,  Barrister-at-Law  ;  and 
ROBERT  GRAHAM,  of  the  Village  of  Enterprise,  GenUe- 
mau.    (Gazetted  November  21,  1868.) 

D ALTON  McCarthy.  Jun.,  of  the  Town  of  Barrie, 
Esquire,  Barrister-at-Law;  ROBERT  CAS8ELS.  Jun.,  of 
the  City  of  Toronto,  Barrister-at-I^w  ;  FREDERICK 
BISCOE,  of  the  Town  of  Gulph,  Estinire,  Barrister-at- 
Law  ;  ROBERT  R.  WADDELL,  of  the  City  of  Hamilton, 
Gentleman,  Attomey-at-Law,  and  ROBERT  HJCK,  Jun., 
of  the  City  of  Ottawa,  Gentleman,  Attorney-at-Law. 
(Gazetted  November  28,  1868.) 

JAMES  EDWIN  O'REILLY,  of  the  City  of  Hamilton, 
Gentleman,  Attomey-at-Law.    (Gazetted  Dec.  12, 1868.) 

JOSEPH  JAMIESON,  of  the  Village  of  Almonte,  Gentle- 
man, Attoraey-at-Law.    (Gazetted  December  19,  1868.) 

CHARLES  ROBERT  HORNE.  of  Windsor,  Esquix*, 
Barrister-at-Law.    (Gazetted  January  9,  1869.) 

JOHN  PAUL  CLARK,  of  Brampt/m,  Gentleman,  At" 
tomey-at-Law.    (Gazetted  January  23,  1869.) 

ASSOCIATE  CORONERS. 

JOHN  PHILLIP  JACKSON,  Esquire,  M.D.,  for  the 
County  of  Perth.    (Gazetted  August  1,  1868.) 

JAMES  McLaren  Wallace,  of  the  village  of  Spence- 
ville,  Esquire.  M.D.,  for  the  United  Counties  Leeds  and 
Grenville.    (Gazetted  August  22,  1868.) 

JAMES  PATRICK  FOLEY,  Esqulit5,  M.D.,  for  the 
County  of  Ontario.    (Gazetted  September  5,  1868.) 

JAMES  WATERPORD  STUART,  of  Port  Dover,  and 
WILLIAM  HE  NY  MILLER,  of  Vittoria,  Esquires,  M.D., 
for  the  County  of  Norfolk,  and  JONATHAN  McCULLY, 
of  the  Township  of  Howard,  M.D.,  for  the  County  of  Kent. 
(Gazetted  September  19,  1868.) 

CHARLES  DOUGLASS,  of  the  Town  of  Streetsville, 
Esquire,  M.  D.,  for  the  County  of  Peel.  (Gazetted  October 
24, 1868.) 

WILLIAM  K.  KERR  and  THOMAS  WEBSTER,  of  the 
Town  of  Brantford,  Estiuires,  for  the  Couuty  of  Brant. 
(Gazetted  October  31,  1868.) 

JAMES  McBRIDE  WOODS,  of  the  Village  of  Streets- 
ville. Emiuire,  M.D.,  for  the  County  of  PeeL  (Gazetted 
December  3,  1868.) 


JOHN  COVENTRY,  of  the  Village  of  Wards^inf.  ji 
DANIEL  CLINE,  of  Belmont,  Esquires,  M.D.,  (.»r  Hh 
Couuty  of  Elgin.    (Gazetted  December  19, 1S6S  ) 

WILLIAM  P.  ROOME,  of  the  VUUge  of  Newbarr  ir.l 
JOSEPH  M0THER8ILL,  of  the  Village  of  Stratiir  t. 
Esquires,  M.D.,  for  the  County  of  Middlesex.  (<iax^::r>i 
December  19, 1868.) 

JOHN  MUIR,  of  the  Township  of  Wolford.  Esqu  -?, 
M.D.,  for  the  United  Counties  of  Leeds  and  GRai.:i(. 
(Gazetted  December  19, 1S68.) 

JOHN  P.  HICKS,  of  the  Vilhige  of  Dnart.  r«  -f. 
M.D.,  for  the  County  of  Kent    (Gazetted  Dec  19.  I2y'« } 

WILLIAM  CHARLES  H AGBRM AN.  of  Lyndwk.  >-  . 
M. D. ,  for  the  County  of  Norfolk.    (Gazettc-d  Jan.  y,  l"- /; 

JOHN  O'SULLIVAN  and  ROBERT  KINCAID.  .>f  ll- 
Town  of  Peterborongh,  Esquires,  M.D.,  for  the  Cu..b'}  v! 
Peterborough.    (Gazetted  January  16,  1869.) 

ROBERT  J.  SLOAN,  of  Wingham.  Esquire.  lLP..fr 
the  County  of  Huron.    (Gazetted  January  16,  I86t\) 


It  is  somewhat  strange  that  a  tapei>titioa 
shoal d  still  linger  in  the  commercial  worM  thit 
the  words  **  value  receiTed  "  are  essential  to  thi  \ 
yalidity,  or  at  least  increase  the  security  of » 
bill  of  exchange  or  promissory  note.     Some  coo-   : 
mercial  men  are  under  the  mistaken  impression 
that  without  these  words  appearing  on  the  face 
of  a  bill  or  note,  it  is  invalid ;  bot  the  majority 
entertain  the  equally  erroneous  idea  that  these 
words  estop  a  party  sued  upon  a  bill  or  uote  frjs 
denying  his  liability.     The  fact  is  simply  this, 
that  the  words  are  either  mere  sorplusage  ^r 
worse  than  surplusage.     A  bill  or  note  always 
imports  a  consideration,  and  the  party  suing  ii 
not  obliged  to  prove  the  consideration ;  hot  tbe 
party  sued  is  not  estopped  from  showing  that  he  * 
received  no  consideration.     This  is  equally  troe  ^ 
whether  the  words   "value  received"  appett  j 
upon  the  face  of  the  document  or  not. — Solieiicri 
JournaL 

«•  It's  all  a  Mistaks."— An  incident  almcji 
unprecedented  in  the  annals  of  courts  of  ja5ii;;e 
occurred  at  the  Surry  Sessions  oa  Thursday.  A 
man  named  William  King  was  put  on  trial,  charg- 
ed with  stealing  a  bag  and  the  sum  of  £3  6^  6i. 
The  man  had  been  admitted  to  bail.  In  tbe  eoiirfi 
of  the  morning  Mr.  Cartridge,  the  officer  of  tht 
court,  directed  him  to  be  called  upon  to  surreDtler. 
No  response  being  made  to  tbe  summons,  Mr  Cart* 
ridge,  in  a  somewhat  sharp  voice,  called  out  in  the 
court^  **Is  William  King  here?"  Therpopoo  a 
respectably-dressed  man  in  the  body  of  tbe  court 
responded,  **Hear  I  am."  Mr.  Cartridge:  "Oo 
into  the  dock."  The  gaoler  placed  the  man  is 
the  dock.  Mr.  Marshall  (the  clerk  of  the  peace) 
then  said :  **  Prisoner  at  the  bar,  yon  are  charged 
that  you,  on  the  —  day  of  October,  did  vrtlfo!); 
and  feloniously  steal  from  the  person  of  Jihs 
Barrow — "  Prisoner  (who  was  trembling,  app*- 
rently  with  fear,}  here  said  soUo  voce  to  the 
gaoler:  **  Please,  sir,  it's  all  a  mistake."  The 
gaoler:  "Oh,  there's  no  mistake;  yon  listen  to 
the  indictment."  The  clerk  of  the  peace  baTJog 
read  the  indictment,  asked  in  the  usual  form: 
••  Prisoner,  how  say  yon — are  you  guilty  or  not 
guilty?"  Prisoner:  "If  yon  please,  my  lord, 
there  is  some  mistake."  The  clerk  of  the  peace : 
"  We  shall  see  that  presently.  Are  you  guiltj  or 
not  guilty  ?"  Prisoner :  *•  If  you  please,  mjr  lord, 
I  am  a  juryman."  This  announcement  was  receiT- 
ed  with  a  roar  of  laughter  from  the  crowded  court, 
during  which  the  unhappy  juryman  was  liberated 
from  his  unpleasant  and  somewhat  dangerous  po- 
sition.— The  Law  Times, 
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I.  Hon.. 


7.  SUN. 
9.  "Taes 

14.  SUN. 
17.  Wed. 
21.  SITN.- 
K.  Thar. 
».  Fri  .. 
a.  SUN. 
£».  Mod.. 


St,  David.    Lftst  day  for  notice  of  trial  for  Co. 

Court  York.  Sub-Treastiren  of  school  moneya 

to  report  to  County  Auditor. 
UK  Sunday  in  Lent. 
General  Sessions  and  Conn^  Court  tittingt  tn 

County  York. 
6th  Sunday  in  Lent. 
SL  Patrick's  Day. 
6th  Sunday  in  Lent 
Lady  Day. 
Guod  Friday. 
Easter  Sunday. 
'Raster  Monday. 


0^1  €mxi%' 


AUD 
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DmsrON  COURTS  ACT. 

Mach  difBcuUy  has  been  felt  bj  clerks  and 
bailiS}  in  meeting  the  requirements  of  the  late 
Actf  with  regard  to  the  forms  necessary  to 
carry  it  out  The  conseqaence  has  been  that 
diferent  forms  are  in  use  in  different  counties, 
none,  however,  with  the  sanction  of  authority, 
and  of  course  there  is  not  that  uniformity 
which  is  so  desirable.  All  concerned  will 
therefore  be  glad  to  learn,  that  a  Board  of 
County  Judges  has  been  appointed,  under  sec 
22  of  the  Act,  which  gives  them  full  power  to 
frame  roles  of  practice  and  proceedings  in  the 
DiTision  Courts,  with  authority  from  time  to 
time  to  make  rules  for  the  guidance  of  clerks 
and  hailiSs  and  as  to  their  fees. 

This  addition  to  their  powers  will  be  exer- 
»sed,  we  feel  sure,  with  a  due  regard  to  the 
interests  and  rights  of  both  officers  and  suitors, 
tod  will  be  the  means  of  effecting  many  useful 
reforms  both  as  to  procedure  and  fees,  besides 

settling  the  practice  and  forms  under  the  late 

Act 

^e  learn  that  temporary  niles  hare  been 
tgr»d  on  by  the  Board,  but  as  the  Superior 
Court  Judges  are  absent  on  Circuit  it  is  not 
probable  that  the  rules  prepared  can  have 
their  approval,  which  is  necessary,  for  some 
Weeks  yet  After  hearing  from  all  the  judges 
bi  answer  to  questions  proprosed  to  them,  a 
full  body  of  rules  'will  bo  passed  by  the  Board 
for  \m  in  the  Division  Courts.  The  middle 
^  May  will  bring  probably  the  time  of  meet- 
ing for  the  purpose  indicated. 


The  Board  is  composed  of,  Judge  James  R. 
Gowan,  of  Simcoe,  Chairman ;  Judge  J.  Jones, 
of  Brant ;  Judge  D.  J.  Hughes,  of  Elgin;  Judge 
James  Daniell,  of  Prescott  and  Russell,  and 
Judge  James  Smith,  of  Victoria.  It  is  very 
well  appointed,  though  we  should  like  to  have 
seen  Judge  MacDonald  of  Wellington,  and  per- 
haps one  or  two  more  added  to  it  The  Judges, 
under  the  guidance  of  their  indefatigable 
and  most  competent  chairman  will  rapidly  per- 
form the  labours  assigned  to  them.  We  should 
therefore,  advise  clerks  and  bailifiEs  not  to  lay 
in  a  large  stock  of  forms,  as  they  will  more  or 
less  be  rendered  useless  by  those  that  will  be 
promulgated  by  the  Board. 


We  reserve  most  of  our  space  this  number 
for  the  reports  of  some  interesting  cases.  The 
topic,  however,  most  interesting  at  present  to 
many  of  our  readers  will  be  the  new  Division 
Court  Act,  which,  in  the  hands  of  most  Division 
Court  officers  for  some  time  past,  has  within 
the  last  few  days  appeared  in  its  proper  place 
in  the  last  volume  of  Statutes  for  Ontario.  We 
publish  a  letter  on  the  subject  which  takes  as 
pleasant  a  view  of  it  as  possible,  but  we  think 
that  Division  Court  Clerks  and  Bailiffs,  at 
least,  have  little  to  be  thankful  for. 


SELECTIONS. 


THE  HIGH  SHERIFF. 

The  office  of  Sheriff  is  one  of  those  institu- 
tions which,  forming  an  essential  part  of  the 
machinery  of  the  English  constitution,  is  at 
once  a  subject  of  popular  interest  and  of  daily 
importance  to  the  legal  practitioner. 

In  Serjeant  Atkinson's  well  known  work  on 
"  Sheriff  Law/'— the  fifth  edition  of  which  has 
just  appeared* — we  find  described,  in  a  very 
lucid  style,  the  practical  duties  at  this  day  of 
the  High  Sheriff  and  his  subordinates,  as  re- 
turning officer  in  the  election  of  members  of' 
Parliament  and  coroners — as  judicial  officer 
in  the  trial  of  writs  of  enquiry  of  damages, 
and  compensation  cases,  &c.;  as  assisstant  to 
the  presiding  judges  at  the  assizes  and  quarter 
sessions ;  as  chief  executive  officer  in  civil  and 
criminal  cases  in  carrying  out  the  judgment 
and  sentence  of  the  law,  and  as  chief  conser- 
vator of  the  peace  in  suppressing  riots  or  re- 
sistance to  the  law. 

This  short  summary  of  the  leamedSerjean  t*8 
Sheriff  law  suffices  to  show  how  various  and 


*  "Sheriff  Law,  a  Treatise  on  the  Office  of  Sheriff.  TJa.- 
dersheriff.  Bailiff,  &g.,"  by  Oeoree  Atkinson.  Soijeant-ai- 
Law,  B.  A.,  Oxon ;  6th  edition.  London :  Sweet,.  3,  Chan- 
ery  Lane.    1609. 
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important  are  tho  legal  functions  of  the  High 

Sheriff  who,  in  the  language  of  Sir  Edward 

'  Coke,  "is  an  officer  of  great  antiquity,  and  of 

•great  trust  and  authortity,  having  from  the 

Queen  the  custody,  keeping,  command,  and 

government  in  some  sort,  of  the  whole  country 

'  committed  to  his  charge  and  care.*' 

As  to  the  antiquity  of  the  office,  learned 
writers  somewhat  diticr  in  their  speculations, 
and  we  may  readily  acquiesce  in  the  observa- 
tions of  Mr.  Serjeant  Aikinson  on  the  anti- 
quarian aspect  of  the  subject :  "  In  England 
there  are  many  good  institutions  whose  bcgin- 
n^nj^s,  like  the  sources  of  great  rivers,  seem  to 
b  affie  discovery.  The  office  of  Sheriff  is  of 
this  kind." 

It  may  suffice  for  all  useful  purposes  to  say 
that  at  every  pci  iod  of  the  Engli.sh  constitu- 
tion the  office  of  Sheriff  appears  as  an  integral 
part  of  its  system,  forming  a  feature  which 
no  power  of  the  Crown,  no  resistance  of  the 
populace,  no  iniiigues  of  the  aristocracy,  have 
•ever  been  able  to  efface. 

The  office  of  Ui^h  Sheriff  really  forms  one 
of  the  most  popular  features  of  our  constitu- 
tion, carrying  with  it,  as  Blackstone  observes, 
a  strong*  trace  of  the  democratical  part  of  it. 
The  common  law,  indeed,  vested  the  whole 
power  of  election  in  the  people,  in  order,  as  an 
old  statute*  expresses  it,  "that  the  commons 
•  might  choose  such  as  would  not  be  a  burthen 
to  them."  A  statute  passed  under  very  bad 
auspicest  deprived  the  people  Of  this  power, 
and  the  mode  adopted  ever  since  of  assigning 
High  Sheriffs  has  been  by  certain  dignitaries 
holding  office  under  J.he  Crown,  who  annually 
nominate  three  sufficient  persons  in  each  coun- 
ty for  the  office,  from  whom  the  Crown  selects 
usually  the  first  on  the  list  for  actual  service. 
Fortunately  the  practice  has  grown  up  of  these 
duties  wholly  devolving  on  the  Judges  meet- 
ing at  Westminster  Hall ;  and  thus  a  guarantee 
afforded  at  all  events  against  men  being  im- 
properly selected  for  the  shrievalty,  and  the 
High  Sheriff  has  little  cause  to  fear  a  compa- 
rison between  his  own  just  title  to  office  and 
that  of  some  whom  he  has  occasionally  to  pro- 
claim on  the  hustings  as  "  duly  elected." 

The  office  of  High  Sheriff  is  still  a  very  im- 
portant one,  and  so  regarded  not  only  in  the 
letter  of  the  law,  but  socially  by  all  classes. 
The  duties  are  rarely  neglected,  but  it  would 
perhaps  be  an  advantage  if  those  who  are 
selected  for  the  shrievalty  regarded  more  their 
personal  obligations  on  taking  office. 

The  High  Sheriff,  as  we  are  told  by  Serjeant 
Atkinson,  "  has  a  right  of  precedence  within 
his  county  of  every  nobleman  during  the  time 
he  is  in  office, "|  and  his  duties,  already  refer- 
red to,  show  on  what  various  occasions  he  is 
called  upon  to  act  We  are  among  those  who 
would  gladly  see  the  power  and  dignity  of  this 
ancient  office  fully  vindicated,  instead  of  the 

*  28  EdWMd  I.,  c.  8.  t  9  Edward  II.,  st.  2. 

I  Sheriir  Law,  8. 


more  active  duties  being  so  much  delegated  to 
others,  the  undersheriffs  and  their  subalterns 
the  Sheriffs'  officers  and  the  javelin  men ;  and 
even  the  pomp  and  ceremony  of  the  office 
being  only  observable  during  the  parade  aad 
scramble  of  the  commission  day  at  the  assizes; 
and  its  concommitants,  the  Sheriffs  ordin&r; 
and  the  Sheriff's  ball. 

On  the  very  many  occasions  in  the  course 
of  his  year  of  office  on  which  public  meeting 
of  the  various  classes  within  his  county  are, 
or  ought  to  be  held,  we  would  have  the  Hfgh 
Sheriff  take  his  legitimate  part ;  we  wouid 
have  the  principal  exercise  more  power,  and 
the  deputies  less.  It  is  not  too  much  to  a>k 
of  a  gentleman  selected  for  a  single  vear  for 
such  an  important  office  that  he  should  giTc 
persoual  attention  to  its  numerous  duties. 

Had  High  Sheriffs  during  their  year  of  office 
generally  been  at  the  pains  to  personaik  in- 
quire whether  one  important  part  of  tbeir 
function.*),  viz.,  the  returning  the  jury  panels, 
was  conducted  in  a  proper  manner,  wheih^  | 
abuses  in  the  working  of  our  system,  later  i 
shown  to  have  grown  up  in  almost  everT  dir 
trict,  were  or  were  not  perceptible  in  the  n>»i- 
tine  of  business  in  their  own  several  countie:\ 
the  recent  exposure  of  the  abuses  of  our  Juiy 
system  might  have  been  avoided.     « 

If  high  Sheriffs,  in  whose  name  the  unp<.\i>-  | 
ular  work  of  executing  legal  process  «gain<t  J 
the  goods  and  persons  of  debtors,  had  during  | 
their  year  of  office  always  deemed  it  a  part  of  ^ 
their  duty,  as  gentlemen  and  men  of  honour. 
to  see  that  the  process  so  executed  in  ibeir 
names  was  not  made  a  medium  of  abu.<e  ard 
extortion,   much  private  misery  and  wrong 
would  have  been  saved. 

If  the  Sheriff  as  returning  officer  at  elections  f 
had,  in  days  gone  by,  in  the  exercise  of  bis 
common  law  power,  duly  inquired  in lo  glaring 
instances  of  bribery  and  corruption,  before  de- 
claring at  the  hustings  unscrupulous  aspirants 
to  the  rank  of  M.P.  duly  elected,  we  s^hould 
hardly  have  needed  the  costly  machiprO^ 
which  from  time  to  time  has  been  called  into 
existence  with  the  vain  design  of  suppre:ssin^ 
bribery,  intimidation,  and  other  corrupt  prac- 
tices at  elections.  Not  only  would  we  have 
the  High  Sheriff  now  personally  oversee  the 
performance  of  his  various  duties  by  his  sub- 
ordinates, but  we  should  be  gUd  to  find  that 
high  functionary  hold  his  own  on  all  puhlie 
occasions — be  something  more  than  a  vaeTt 
attendant  in  the  execution  of  the  commis-^ioos 
of  assize,  &c.,  and  act  in  every  instance  up  to 
the  station  the  law  assigns  to"  him— the  chief 
official  within  his  county,  showing  fevour  or 
subservience  to  none:  poor  or  rich,  noble 
or  commoner,  popular  or  unpopular.— ^•^'f 
Magazine. 


"    "T 
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SIMPLE  CONTBACTS  ft  AFFAIBS 
OF  EVEBY  DAY  LIFE. 

NOTES  OF  KEW  DECISIONS  AND  LEADING 

CASES. 

Gms,  Fatrvh  to  Son. — A  gift  can  onlj  be 
npbeld  if  clearlj  proTed ;  and  where  eTidence 
of  loose,  casual,  and  inconaistent  admissions  and 
etatements  was  offered  to  proTe  a  gift  of  all  the 
donor's  means,  the  CTidence  was  held  insuffi- 
cient. 

There  is,  ordinarilj,  no  presumption  of  undue 
ioflaence  in  the  ease  of  a  gift  from  a  father  to  a 
eon,  unless  it  is  proTsd  that  the  son  occupied 
towards  the  father,  at  the  time,  a  relation  of 
confidence  and  influence ;  but  if  that  is  proved, 
the  gift  may  need  for  its  support  the  same  evi- 
denee  of  due  deliberation,  explanation,  and  ad- 
tice,  as  a  gifl  to  any  other  person  occupying 
SQch  relation  of  confidence  and  influence.  ' 

Where  there  is  no  proof  of  malafidet  or  of  an 
unfair  exeroise  of  inflaence,  a  gift  of  a  trifling 
ram,  as  compared  with  the  donor's  property, 
does  not  stand  in  the  same  position  as  a  gift  of 
hia  whole  property. 

If  the  donee  is  a  son  who  occupied  to  his 
father  (the  donor)  a  relation  of  confidence  and 
inflaence,  though  a  gift  of  the  whole  of  his 
father's  means,  if  large,  may  not  be  upheld 
without  the  e?idence,  required  in  other  cases, 
of  due  deliberation,  explanation,  and  advice,  the 
gift  of  more  than  a  trifling  proportion  may  be 
Bttstainable  without  such  evidence.— ifcConneZ/ 
T.  McConnell,  15  U.  C.  C.  R.  20. 


Fi.  Fa.  against  Executor  bctobr  Probati — 
IxjUHcnoii.— The  title  of  an  executor  being  do- 
med from  the  will  and  not  from  the  probate, 
^«  Court  refused  to  restrain  exeontton  agunat 
the  lands  of  a  deeeased  debtor  on  a  Judgment 
wcoTered  against  the  executor  before  probate.— 
Stump  ▼.  BradUv,  16  Chan.  R.  80. 


Will— Proyisioh  ih  uku  or  DowiR.--$u«re, 
whether  a  provision  for  the  maintenance  of  the 
testator's  widow,  charged  on  the  real  estote,  is 
^7  inplication  in  lieu  of  dower. 

A  testator  devised  his  farm  to  his  eldest  son 
w  tail,  upon  condition,  amongst  other  things, 
^i  he  should  support  the  testator's  widow  dur- 
^»g  her  life ;  that  she  should  be  mistress  and 
^n  the  control  of  the  dwelling-house  on  the 
f^RD,  and  should  have  the  proceeds  of  one-half 
the  cows  and  sheep  kept  on  the  premises ;  that 
^i  farm  should  be  a  home  for  the  testator's  son 
Mn,  80  long  as  it  might  be  neoasMry  for  bim 


to  remain,  and  for  another  son,  Donald,  should 
any  misfortune  happen  to  him. 

Held,  that  the  widow  was  not  entitled  to  dower 
ia  addition  to  the  proviaion  made  for  her  by  the 
will. — McLennan  t.  Oranit  16  Chan.  R.  66. 


WlIX,  OOVSTRUOTION  OF — ^UnDISPOSBD  OV  RBSI- 

DUB. — Where  a  will  does  not  dispose  of  the  whole 
personalty,  the  executors  are  trustees  for  the 
next  of  kin,  unless  the  will  expressly  shews  that 
the  testator  Intended  they  should  take  the  resi- 
due beneficially. 

Where  money,  mortgages,  and  promissory 
notes,  were  bequeathed  to  a  legatee  for  life,  it 
was  held,  that  she  was  not  entitled  to  the  posses- 
sion and  disposition  of  the  same,  but  to  the  in- 
come only ;  though  of  farming  stock  and  imple- 
ments given  for  life  by  the  same  clause  she  was 
to  have  the  use  in  specie. — Thorpe  v.  ShiUington^ 
16  Chan.  R.  86. 


27  AKD  28  Vic.  oh.  18,  sbo.  40.— Dbath  bt 
"  AcoiDKNT." — Mbaniko  Of. — Damaois.— The 
Statute  27-28  Vic.  ch.  18,  sec.  40,  makes  a  tavern- 
keeper  liable  in  ease  any  person,  while  in  a  state 
of  intoxication  firom  excessive  drinking  in  his 
tavern,  has  come  to  his  death,  '*  by  suicide  or 
drowning,  or  perishing  from  cold,  or  other  acci- 
dent caused  by  such  intoxication." 

The  deceased  in  this  case  being  intoxicated  fell 
off  a  bench  in  the  bar-room,  and  was  placed  upon 
the  floor  in  a  small  room  adjoining,  with  nothing 
under  his  head.  While  there  he  died  from  apo- 
plexy, or  congestion  of  the  brain,  brought  on, 
as  the  plainUff  alleged,  by  placing  him  in  an  im- 
proper position  while  intoxicated. 

Held^  not  a  case  of  death  by  "  accident "  with- 
in the  Statute,  but  of  death  from  natural  causes 
induoed  by  intoxioation. 

Whether  under  this  Aot  proof  of  some  pecu- 
niary damage  must  be  given,  or  whether,  without 
it,  the  damages  are  fixed  by  the  Act  at  not  less 
than  |100,  was  a  question  raised,  but  not  decid- 
ed.—£o6t«r,  AdminUtrator  of  Henry  Bobier  t. 
Bobier,  27  U.  C.  Q.  B.  488. 


DlPOSIT-BBOBIFTfOR  MOHBT — DONATIO  MOBTIS 

OAUSA. — Gut  ibtbr  nvos. — ^Plaintiff's  wife  held 
a  Bank  deposit  receipt  for  $1,000.  Shortly  be- 
fore her  death  she  direoted  the  trunk  containing 
this  receipt  to  be  sent  for,  or  sent  for  it  herself, 
at  the  same  time  expreesing  hep  intention  of  giv- 
ing the  receipt  to  the  wife  of  defendant,  and 
also  delivering  to  her  the  key  of  the  trunk.  The 
trunk  did  not,  however,  arrive  until  after  her 
death : 

Held,  assuming  that  plaintiff's  wife  oould  dit- 
pose  of  the  money  as  if  she  were  sole,  that  the 
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ioBtrament,  not  having  been  actaally  delWered 
by  the  donor  before  her  death,  did  not  pass  to 
the  defendant's  wife  as  a  donatio  mortU  causa. 

ffeldf  also,  that  even  if  there  had  been  an  ao- 
tnal  gift  of  the  deposit  receipt,  with  the  intention 
of  passing  to  defendant's  wife  the  money  men- 
tioned in  it,  as  a  gift  inter  vivos,  and  she  had  ac- 
cepted it,  though  there  was  no  actual  deliTery, 
the  gift,  being  a  mere  chose  in  action,  wonld 
not  pass  as  a  mere  gift  inter  vivos. — MeCabe,  ad- 
minstrator  ▼.  Robertson  et  al,  27  U.  G.  C.  P.  471. 


Libel. — Justifigatioii. — The  declaration  was 
for  libelling  the  plaintiff,  in  the  defendant's  news- 
paper, in  the  following  words,  '*  Old  S.,  who  was 
naturalized  by  serving  a  term  in  the  penitentiary 
of  New  York  State,"  charging  the  meaning  to 
be,  that  the  plaintiff  had  served  a  term,  as  a  con- 
vict, in  said  prison. 

The  defendants  pleaded,  in  justification,  by 
setting  up  a  conviction  of  the  plaintiff  of  an  in- 
dictable offence  before  the  Recorder's  Court  in 
Buffalo,  prior  to  the  publication  of  the  libel,  his 
sentence  and  condemnation  to  imprisonment  in 
the  State  prison  of  New  York  State  for  the  term 
of  two  years,  and  his  subsequent  committal  to 
that  prison  and  detention  there  for  that  period. 

Replication,  that  within  three  months  from  the 
time  of  the  alleged  conviction,  and  before  the 
plaintiff  was  imprisoned  for  the  said  term  in  said 
State  prison,  the  conviction  was  reversed  by  the 
Supreme  Court  of  the  State  of  New  Tork,  and 
the  plaintiff  released  from  custody  upon  the 
charge  against  him. 

Held,  on  demurrer,  replication  good. — Davis 
▼.  Stewart  et  al,,  18  U.  G.  C.  P.  482. 


Pboxissout  HOT!  PATABLi  iH  U.  S. — A  note 
made  here  payable  at  a  place  in  the  United  States, 
but  "not  otherwise  or  elsewhere,"  is  payable 
generally,  and  the  law  and  currency  of  the  place 
of  contract  must  govern. 

Declaration  on  a  note,  made  at  Toronto,  pay- 
able to  plaintiffs,  for  $802  79.  Plea,  that  the  note 
was  payable  in  Rochester,  in  the  United  States, 
where  the  plaintiff  resided ;  that  when  it  fell  due 
Treasury  notes  of  the  U.  S.  GoTcrnment  were  a 
legal  tender  in  payment  of  all  notes ;  that  if  the 
defendant  iiad  then  tendered  the  amount  of  the 
note  in  TresAury  notes  it  would  have  been  a 
good  tender;  that  $144  68  of  lawful  money  of 
Canada  then  equalled  in  yalue  Treasury  notes 
to  the  amount  of  the  note ;  and  defendant  brings 
that  sum  into  Court. 

Held,  assuming  the  note  to  have  been  payable 
at  Rochester,  but  without  the  words  not  other- 
wise or  elsewhere,  that  the  plea  was  bad. — Hooker 
St  al  V.  Leslie.^27  U.  C.  Q.  B.  295. 


Nkgligbkcb.  —  Declaration  that  dcfendut 
wrongfully,  negligently,  and  improperly  huDg  a 
chandelier  in  a  public-house,  knowing  that  the 
plaintiff  and  others  were  likely  to  be  therein  and 
under  the  chandelier,  and  that  the  chandelier, 
unless  properly  hung,  was  likely  to  fall  upon  and 
injure  them ;  and  that,  the  plaintiff  being  law- 
fully in  the  public-house,  the  chandelier  fellapoa 
and  injure  him.  Held,  bad,  on  demurrer,  as  not 
disclosing  any  duty  by  the  defendant  towards  the 
plaintiff,  for  breach  of  which  an  action  would  lie. 
—Collis  V.  Seldon,  Law  Rep.  3  G.  P.  495. 


Pbomissobt  Notb. — A  promissory  note  ex- 
ressed  on  time  for  payment,  and,  while  it  was  ia 
the  possession  of  the  payee,  the  words  *<  on  de- 
mand "  were  added  without  the  maker's  asseot 
In  an  action  by  the  payee  against  the  maker,  held, 
that  as  the  alteration  only  expressed  the  origio&l 
effect.of  the  note,  and  was  therefore  immaterial, 
it  did  not  affect  the  validity  of  the  instrument  — 
Aldous  V.  ComwaU,  L.  R.  8  Q  B.  573. 


CoMPAHT. — 1.  A  company  incorporated  for  tbe 
working  of  collieries  contracted  with  A.  to  erect 
a  pumping  engine  and  machinery  for  that  purpose, 
and  paid  him  part  of  the  price.  Held,  that  the 
company  could  maintain  an  action  against  A. 
for  the  breach  of  the  contract,  though  the  con- 
tract was  not  under  seal. — South  of  Ireland  Col- 
liery Co.  V.  Waddle,  Law  Rep.  8  C.  P.  463. 

2.  Directors  of  a  joint-stock  company,  who 
neglect  its  rules,  are  liable  to  make  good  to  the 
shareholders  any  loss  occasioned  thereby ;  their 
liabilty  in  this  respect  does  not  differ  from  that 
of  ordinary  trustees.— TVirgtiaru?  v.  Marshall^  Law 
Rep.  6Eq.  112. 

Husband  abd  Wifb. — A  woman,  living  for 
sufficient  cause  apart  from  her  husband,  had 
living  with  her  their  child,  against  her  husband 
will,  the  court  having  given  her  the  custodr* 
She  had  no  adequate  means  of  support  ffdd 
(CooKBUBif,  C.  J.,  dissentisnte),  that  she  had  au- 
thority to  pledge  her  husband's  credit  for  the 
reasonable  expenses  of  providing  for  the  child. 
— Bateley  v.  Forder,  Law  Rep.  8  Q.  B.  559. 

MACtlSTBATES,  MdNICIPAL, 
INSOLVENCY,  &  SCHOOL  LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 
Timbbb  LIMITS. — Road  Allowabobs.— -Idcen- 
sees  of  the  Crown  of  timber  limits,  covering  allow- 
ances for  roads,  are  not  liable  to  be  sued  for  cat- 
ting timber  on  such  road  allowances,  under  the 
authority  of  the  Crown,  when  no  steps  have  bc^ 
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taken  by  the  Manieipalttj  to  pass  a  By-law  deal- 
ing with  sach  timber.  *-7%«  Corporation  of  the 
Tovfukip  of  Burleigh  T.  Campbell  et  al,  18  U.  C. 
a  p.  467. 


Municipal  Eliotioh  —  Qdaliyioatioh  —  As- 
BMsxiHT  Roll. — This  was  an  applioation  to  an- 
seat  one  of  the  ooancillors  elect  for  the  Town  of 
Sandwich,  on  the  ground  that  he  was  not  posses- 
sed of  snificient  property  qnalifioation. 

JoHV  WiLSOv,  J.— A  person  desiring  to  qualify 
as  town  eonnoillor  cannot  supplement  his  qualifi- 
tion  on  his  real  estate,  which  was  assessed  on  the 
roll  at  $750  ($dO  less  than  the  required  amount) 
bj  adding  thereto  $400  of  personal  property. 

The  assessment  roll  is  conclusife  as  to  the 
rating,  and  there  ean  be  no  enquiry  behind  this 
as  to  whether  the  candidate  has  more  real  pro- 
perty than  that  for  which  he  has  rated  on  the 
nH^Reg.  exreL  Fluett  ▼.  Semandis,  6  U.  C.  L  J., 
N.  8.  69. 


MuHiciFAL  Eliotioh— TowH  ov  Sahdwioh. — 
The  Town  of  Sandwich  was  incorporated  by  80 
Vic  c  91,  whieh  also  proTided  for  election  of 
majors  and  councillors,  fte.  This  enactment 
was  not  expressly  repealed  by  the  late  Municipal 
Aet,  with  which,  however,  it  clashes. 

This  applioation  was  to  unseat  the  mayor  elect 
on  the  ground  that  he  was  not  properly  elected, 
in  that  he  was  elected  by  the  people,  and  not 
from  among  the  councillors. 

Jobs  Wilsov,  J.— A  special  Act  of  Parliament 
cannot  be  repealed  by  a  general  enactment,  ex- 
cept when  there  is  express  reference  to  it.  The 
Statute  20  Vic.  cap  91,  is  not  therefore  repealed 
bj29.  30  Vic.  cap.  61.  sec.  428. 

The  late  act  amending  the  Municipal  Act  of 
1866  (31  Vio.  cap.  80,  sec.  6,  Ontario),  must  be 
read  in  connection  with  the  act  incorporating  the 
Town  of  Sandwich  (20  Vio.  cap.  94,  sees.  2,  3), 
and  80  reading  them,  the  Town  of  Sandwich 
haTing  only  one  ward  is  entitled  only  to  three 
coBoeillors,  in  addition  to  a  Mayor  and  a  Reeve, 
elected  by  the  people. 

No  costs  were  given,  as  the  point  was  doubt- 
foK  owing  to  the  loose  way  in  which  the  repeal- 
iog  claaae  in  the  Municipal  Act  was  drawn  — 
%  a  rel.  Arnold  v,  WUkinton,  6  U.  C.  L.  J., 
N.  8.  70. 


MinriciPALELiCTiON—DiSQUALiriOATiON — In. 
TtiBST  III  OOBT&AOT.— *This  was  a  similar  appli- 
cation to  the  last,  the  ground  alleged  being  that 
the  defendant  was  interested  in  a  contract  with 
the  Corporation  of  Sandwich,  to  which  he  had 
been  elected  a  councillor. 

JoHit  WiLsoH,  J.~l  do  not  think  that  it  is  ne- 
ccsiary  that  a  valid  contract  should  be  shewn 


binding  on  the  corporation.  If  there  is  no  con- 
tract binding  on  the  corporation  the  danger  is  the 
greater  of  the  party  improperly  using  his  position 
to  his  own  advantage  and  to  the  prejudice  of  the 
Municipality.  The  policy  of  the  law  is,  that  no 
man  should  be  a  member  of  a  municipality  who 
cannot  give  a  disinterested  vote  on  a  matter  of 
dispute  that  may  arise.  If  his  judgment  is  likely 
to  be  clouded  by  self-interest  in  a  matter  of  con*^ 
tract  or  quaei  contrast  he  should  not  be  a  mem- 
ber of  the  council. 

An  order  was  made  to  unseat  the  defendant, 
but  it  was  unnecessary,  owing  to  the  decision  in 
the  last  case,  to  order  a  new  election.  No  costs. 
— Reg,  ex  rel,  Fluett  v.  Oauthier^  6  U.  C.  L.  J., 
N.  S.  70. 


Taxbs  paid  to  Shiript— Liabzlitt  op  Covntt 
— NoN-RisiDiiiT  LAND  PUND. — Thc  plaintiff,  in 
order  to  prevent  his  lands  from  being  sold  under 
a  Treasurer's  warrant  for  taxes  assessed  upon 
them  as  non-resident  lands,  paid  under  protest 
to  the  Sheriff  the  sum  claimed,  including  costs, 
and  then  sued  the  County  as  for  money  had  and 
received,  to  recover  back  part  of  the  amount, 
consisting  of  commutation  of  statute  labor,  which 
he  disputed. 

Heldf  that  he  could  not  recover,  for  the  Sheriff 
was  not  the  agent  of  the  defendants,  and  there 
was  nothing  to  shew  that  he  had  paid  it  over  to 
their  Treasurer. 

The  non-resident  land  fund  is  so  far  the  pro- 
perty of  the  County  that  they  may  be  liable  for 
it  in  such  an  action. — Roberteon  v.  The  Corpora- 
tion of  the  Cottniy  of  Wentworth,  27  U.  C.  Q.  B. 
836. 

ONTARIO  BEFOBTS. 

QUEEN'S  BENCH. 


(Reported  byC.  Bonxmov,  Esq.,  Q.C.  Rep<n%er  to  the  CourL 


RiiD  v.  MoWhinnii  and  Mabtin. 

Selling  liquort  without  lieenH — Fom  of  conviction  cAd 
lootraiU  Cif  distrtu— Pleading. 

On  demurrer  to  an  avowry  Justifying  under  a  conviction 
for  selling  spirituous  liquors  without  license,  and  a  dis- 
tress warrant  issued  thereon— 

Heldf  1.  That  it  was  sufficient  to  state  the  offence  in  the 
conviction  as  selling  "  a  certain  spirituous  liquor  called 
whisky,"  though  the  clause,  ^29-30  Vic,  ch.  61,  sec.  264) 
creating  the  otTence  saya  "  intoxicating  liquor  of  any 
kind " ;  for  intoxicating  liquors  and  spirituouH  liquors 
are  used  in  the  Act  as  convertible  terms ;  and  m  the 
Customs  Act  of  the  same  Sessjon  whisky  is  recognised 
as  a  spirituous  liquor. 

2.  No  objection  that  the  proceedings  were  not  stated  to 
have  been  begun  within  twenty  days  fhim  the  offence, 
for  the  fact  appeared  on  the  face  of  the  conviction. 

3.  The  offence  alleged  was  selling  "a  certain  quantity,  to 
wit,  one  i)int."  Ihldj  sufficient,  without  negativing  that 
it  was  a  sale  in  the  original  paokagi^s,  within  the  exemp- 
tion In  sec.  262,  for  it  woula  be  Judicially  noticed  tliat  a 
pint  was  less  than  Ave  gallons  or  twelve  bottles,  which 
such  packages  must  at  least  contain. 
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4.  No  oltjection  that  the  costs  of  conveying  the  defendants 
to  gaol,  in  the  event  of  imprisonment  in  default  of  dis- 
tress, were  specified. 

As  to  the  other  objections  suggested,  it  was  held  a  suffi- 
cient answer  that  the  conviethm  followed  the  form  pre- 
scribed by  the  Act,  Consol.  Stat.  C.  chap.  103,  which 
were  intended  as  a  guide  to  magistrates  and  to  prevent 
failure  of  justice  flrgm  trivial  objections. 

Ab  to  the  form  of  the  warranty  held  unnecessary  to  allege 
that  it  was  under  seal,  or  that  it  was  directed  to  any 
one,  it  being  averred  to  have  been  duly  issued  and 
delivered  for  execution  to  defendant  M.,  the  constable. 

Held,  also,  that  the  avowry,  set  out  below,  sufficiently 
shewed  that  defendant  M .  was  a  constable,  and  that  it 
was  delivered  to  him  for  execution. 

Heldj  also,  tliat  the  mention  in  the  warrant  of  the  f  1  for 
costs  of  conveying  defendants  to  gaol  could  not  vitiate, 
for  it  authorised  a  distress  only  for  the  penalty  ana 
costs  of  conviction. 

Appeal  from  the  County  Court  of  Oxford. 

RepleTiQ.  Avowry  and  cognizance,  that  the 
goods  in  the  declaration  mentioned  were  taken 
and  detained  under  a  warrant  of  distress  duly 
issued  by  the  said  defendant  John  McWhinnie, 
as  and  being  a  jastice  of  the  peace  in  and  for 
the  County  of  Oxford,  for  non-payment  of  penalty 
and  costs  adjudged  to  be  paid  by  the  said  plain- 
tiff under  the  terms  and  provisions  of  a  certain 
conviction  daly  made  on,  to  wit,  the  80th  day  of 
April  now  last  past,  and  in  the  words  and  figures 
i  ng: 

Province  of  Canada,  county  of  Oxford.  Be  it 
remembered  that  on  the  thirtieth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-seven,  in  the  town  of  Wood- 
stock, in  the  said  county  of  Oxford,  William  A^ 
Beid  is  convicted  before  the  undersigned,  two 
of  Her  Majesty's  Justices  of  the  Peace  for  the 
county  of  Oxford,  for  that  he,  the  sai.l  William 
A.  Reid,  at  the  said  town  of  Woodstock,  on  ther 
twelfth  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-seven,  did  sell 
to  one  Henry  Chapman  a  certain  quantity,  to 
wit,  one  pint,  of  a  certain  spirituous  liquor  called 
whisky,  he,  the  said  William  A  Reid,  not  then 
being  licensed  by  any  competent  authority  in 
that  behalf  to  sell  any  spirituous  liquor;  against 
the  form  of  the  statutes  in  such  case  made  and 
provided.  And  we  adjudge  the  said  William  A. 
Reid,  for  his  said  offence,  to  forfeit  and  pay  the 
sum  of  twenty  dollars,  to  be  paid  and  applied 
according  to  law,  and  also  to  pay  to  the  in- 
formant, John  Brian,  the  sum  of  four  dollars 
and  twenty  cents  for  his  costs  in  this  behalf. 
And  if  the  said  several  sums  be  not  paid  forth- 
with on  or  before  the  tenth  day  of  May  next, 
we  order  that  the  same  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  said  William 
A.  Reid,  and  in  default  of  sufficient  distress  we 
adjudge  the  said  William  A.  Reid  to  be  im- 
prisoned in  the  common  gaol  of  the  said  county 
of  Oxford,  at  Woodstock,  in  the  said  county  of 
Oxford,  for  the  space  of  fifteen  days,  unless  the 
said  several  sums,  and  all  costs  and  charges  of 
the  said  distress,  and  the  costs  and  charges  of 
conveying  the  paid  William  A.  Reid  to  the  eaid 
common  gaol,  to  wit,  the  sum  of  one  dollar,  shall 
be  sooner  paid. 

Given  under  our  hands  and  seals  the  day  and 
year  first  above  mentioned,  at  the  town  of  Wood- 
stock, in  the  county  of  Oxford  aforesaid. 

(Signed). 

William  Grkt,  J.  P.      (Sfal) 
JoH."!  McWhimmib,  J.  P.  (Seal.) 

And  of  which  said  offence  the  plaintiff  was 
oonvioted  by   the  said    John  McWhinnie   and 


William  Grey,  Esquires,  two  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  s^d  countj 
of  Oxford,  and  which  said  conTiction  yet  re- 
mains in  full  force  and  effect.  And  because  tb« 
said  plaintiff  made  default  in  paying  the  said 
penalty  and  costs  so  adjudged  to  be  paid,  and 
the  same  were  unpaid  at  the  time  when,  &e.,  the 
said  warrant  of  distress  was  issued  as  aforesaid, 
and  was  delivered  for  execution  to  the  said  de- 
fendant Richard  Martiu.  And  the  defeodsnt 
John  McWhinnie  well  avows,  and  the  said  de- 
fendant Richard  Martin,  as  and  being  a  cob- 
stable  of  and  in  the  said  county  of  Oxford,  and 
a^  being  the  bailiff  of  the  said  John  McWhiDDi^ 
well  acknowledges,  the  taking  and  detention  of 
the  said  goods  under  the  said  warrant  and  coa- 
viction,  and  justly,  Ac„  as  a  distress  for  the 
penalty  and  costs  so  adjudged  to  be  paid  bj  xht 
said  plaintiff,  which  still  remain  unpaid,  where- 
fore the  defendants  pray  judgment,  and  a  retorn 
of  the  said  goods  and  chattels. 

The  plaintiff  demurred  to  this  aTowry,  aol 
judgment  having  been  given  in  his  favor  on  frueh 
demurrer  in  the  court  below,  the  defendants  ap- 
pealed. The  grounds  of  demurrer  are  sufficientijr 
stated  in  the  judgment  of  this  court. 

J.  A.  Boyd,  for  the  appellants,  cited  Wrayj. 
Tokey  12  Q  B.  492 ;  Ifawk,  P.  C  Vol.  II ,  ch. 
87,  sec.  27;  Rez  v.  %mo«*,  1  East  189;  &e 
Oeorpe  Bailey,  8  E  A  *B.  607 :  Skin^Uy  v.  Sur- 
ridge,  11  M.  at  W  603 ;  Rex.  v.  ChandUr,  1 
Salk.  378;  Beffina  v.  Faidkner,  26  U.  C.  R.  629; 
Clarke  v.  Carrall,  17  C.  P.  638. 

HarrUon,  Q  C,  contra,  cited  Fletcher  v.  CaJ- 
thrope,  6  Q.  B.  880;  Howard  v.  Goisett,  10  Q 
B.  359;  Lindsay  v.  Leigh,  11  Q  B.  455;  2?.' 
Turner,  9  Q  B.  90 ;  Attorney  General  ▼.  Bailey, 
I  Ex.  281,  292;  Paley  ^n  Convictions,  193,  195; 
Rex  V.  Ferguson,  8  0.  S.  220  ;  Chaddock  v.  H'l/- 
braham,  5  C.  B.  645 ;  Moore  v.  Jarron,  9  U.  C. 
R.  233;  Phillips  7.  Whittsed,  2  E.  &  E  804: 
Rex  V.  Dove,  3  B.  &  Al.  696 ;  Kerfordy.  Mondil, 

28  L.  J.  Ex.  803. 

« 

MoBBisON,  J.,  delivered  the  judgment  of  the 
court. 

The  two  material  points  which  arise  on  the 
pleadings  are  whether  the  conviction  set  out  is  t 
valid  one,  and  whether  the  warrant  and  delivery, 
&c.,  of  it  to  defendant  Martin,  is  properly 
pleaded,  and  justifies  the  taking  of  the  goods. 

Various  objectiuos  were  taken  to  the  convie- 
tion ;  among  others,  that  it  did  not  shew  anj 
offence  committed  by  the  plaintiff:  that  the 
statute  under  which  the  plaintiff  was  convicted, 
29-80  Vic.  ch.  61,  sec.  254,  only  authorizes  a 
conviction  for  seUing  intoxicating  liquors  of  aoj 
kind,  while  this  conviction  is  for  selling  a  cei  tain 
spirituous  liquor  called  whisky.  Now  the  statute 
itself,  in  various  sections  refering  to  licen^iog 
and  sale  of  liquors,  uses  the  expression  splrito- 
ous  liquors,  and  in  the  ywy  section  creating  the 
offence  we  find  these  words  in  reference  to  the 
notice  to  be  exhibited  by  persons  licensed;  and 
the  256th  section.  \?hich  provides  that  all  pro- 
secutions for  penalties  incurred  by  persons  vend- 
ing wines,  rum,  &c  ,  or  other  spirituous  liquors, 
without  license,  shall  be  n^coverable,  &c.,  eri- 
dently  including  as  one  of  the  penalties  that  of 
selling  intoxicating  liquors ;  and  by  the  26bt 
section  the  word  •*  liquors  "  shall  be  understood 
to  mean  and  oompiehend  all  spirituous  and  m&lt 
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Oqnors,  and  all  combinations  of  liqnors  or  drinks 
▼hicb  ara  intoxicating;  so  that  we  find  the 
expression  intoxicating  liqnors  and  sptntnous 
liqa'^rs  iu  Yai  tons  sections  as  con Terti^^ie  terms, 
and  used  by  the  Legislatare  as  meaning  uud 
rfferrin^  to  the  same  kind  of  liqnors. 

It  was  also  argued  that  the  conviction  spf cified 
whisky,  which  we  conld  not  on  demurrer  judici- 
ally notice  as  being  an  intoxicating  or  spirituous 
Ifqaor,  but  we  find  in  the  same  session  of  Parlia- 
ment, that  in  the  Customs  Act.  ch.  6,  under  the 
hea^l  of  spirits  and  strong  waters  for  duty,  is 
specified  brandy,  gin,  rum,  whisky,  &o  ,  and 
other  spirituous  liquors;  and  the  Leiiislature 
tba9  recognixes  whisky  as  a  spirituous  liqunr. 

We  see  nothing  in  the  objection  that  it  does 
not  appear  by  the  conviction  that  the  proceed- 
ings were  commenced  within  twenty  days  from 
the  date  of  tb^  offence,  limited  by  the  2d0th 
section,  as  the  fact  sufficiently  appears  on  the 
iace  of  the  eaOTlction.  • 

It  was  olso  contended  by  Mr.  ITarrison  that 
the  cooTiction  should  hare  negatived  that  the 
sale  charged  was  a  sale  in  original  packages, 
ander  the  exception  contained  in  the  fi52Dd 
eection.  which  requires  no  license  to  soil  But 
the  conviction  charges  the  plaiutiff  with  selling 
a  pint  of  whifikey,  which  fact  itself  takes  it  out 
of  the  exception,  for  we  cannot  but  judicially 
notice  that  a  pint  is  less  than  five  gallons  or  one 
dozen  bottles,  and  that  fact  is  not  consistent 
vith  the  innocence  of  the  plaintiff,  as  suggested 
hj  Mr.  Harrison. 

It  iieems  to  us  that  there  is  nothing  in  the 
objection  that  the  conviction  specifies  the  amount 
of  costs  ($1).  of  conveying  the  plaintiff  to  gaol, 
provided  sufficient  distress  should  not  be  found. 
The  form  given  by  the  statute  provides  that  it 
shall  be  stated  the  defendant  shall  pay  (>uch 
co^ts,  the  same  being  contingent  only,  and  if  a 
warrant  issues  the  form  given  is  set  out ;  but  we 
«ee  no  good  reason  why  the  justices  should  not 
state  the  amoaut  in  the  conviction,  or  if  stated 
that  it  vitiates  the  conviction.  Specifying  the 
aiQr.ant  is  odIj  a  notification  to  the  defendant 
what  be  shall  have  to  pay  in  the  event  of  no  dis-  • 
tress  and  he  is  arrested. 

Several  other  objections  were  suggested,  but 
we  think  they  are  all  answered  by  the  fact  that 
the  conviction  follows  the  form  given  by  the 
10:jrd  chapter  of  the  Consol.  Stat.  C,  which  is 
made  applicable  and  to  be  followed  in  oonvic- 
tlo'is  of  this  nature,  under  the  259ch  section. 
Tbe^e  forms  were  intended  by  the  Legislature 
for  the  guidance  of  justices,  and  to  provide  for 
th«>tn  a  simple  form,  with  a  view  of  preventing  a 
{Allure  of  justice,  to  meet  such  trivial  objections 
M  were  taken  in  the  court  below,  and  it  is  the 
duty  of  this  court  to  carry  out  the  object  of  the 
Wi-^lature,  and  to  strive  to  support  convictions 
«g&irist  objections  of  a  mere  technical  character. 

Hnving  thus  disposed  of  the  objections  to  the 
eoQTiction,  we  have  now  to  consider  the  objections 
taken  to  the  manner  in  which  the  warrant  is  set 
oat.  The  avowry  states  that  the  goods  were 
taken.  &c.,  under  a  warrant  of  diHtress,  duly 
issned  by  the  defendant  McWhinnie,  as  and 
beiog  a  justice  of  the  peace  of  the  county  of  Ox- 
ford, for  non-payment  of  the  penally  and  costs 
^judged  to  be  paid  by  the  plaintiff  under  the 
terms  and  provisions  of  the  conviction ;  and 
because  the  plaintiff  made  default  in  payment  of 


the  said  penalty  and  costs,  and  the  fame  were 
unpaid  at  the  time  when  the  warrant  of  distress 
was  issued  as  aforeHai«i.  and  was  delivered  for 
execution  to  the  defendant  Martin,  cfec.  ;  and 
then  it  proceeds,  and  the  defendant  Martin,  as 
being  a  constable  of,  &o  .  in  the  county  of  Ox- 
ford, and  as  being  the  bailiff,  &o.,  well  acknow- 
ledges the  taking,  &o.,  the  goods  nndor  the  said 
warrant  as  and  for  a  distress  for  the  pemilty  and 
costs  so  adjudged  to  be  paid  to  the  plaintiff 

It  was  first  objected  that  the  wnrrMnt  did  not 
appear  to  be  under  seal,  but  we  think  the  oVjec- 
tion  is  disposed  of  by  what  Mr  Ohitty  in  his 
Pleading,  vol.  1,  p  244,  says:  "So  wh<'re  it  is 
pleaded  that  the  sheriff  made  his  wtirrnnt,  it  is 
unnecessary  to  say  that  it  wan  under  hin  st^al, 
for  it  could  not  be  his  warrant  if  it  were  not  " 

It  was  also  objected  that  it  does  not  appenr 
that  the  warrant  was  directed  to  any  one,  or  that 
it  was  delivered  to  the  defendant  Martin,  or  that 
he  was  a  constable.  It  is  answered  it  was  duly 
issued,  and  to  be  duly  iM&ued  on  demurrer  we 
may  assume  that  it  was  directed  to  all  or  any  of 
the  constables,  &c.,  of  tlie  county  of  Oxford,  in 
pursuance  of  form  (N.  1),  appended  to  chapter 
103  ;  and  it  say;*,  was  delivered  for  execution  to 
the  defendant  Martin. 

We  cannot  concur  in  the  view  taken  by  the 
learned  judge  in  the  court  he'ow,  that  there  ih  no 
averment  in  the  avowry  that  defendant  Martin 
was  a  constable,  &c.,  and  that  the  warrant  w.is 
delivered  to  him  to  be  executed.  The  avowry 
sets  out,  because  default  was  made  by  plain ti if, 
&o.,  btcause  the  warrant  was  delivered  to  Martin, 
defendant  McWhinnie  avows,  &c.,  and  also  di^foii- 
dant  Martin  being  a  constable,  &c.,  he  well  hc< 
knowledges  the  taking,  <ka  Mr.  Chitty  in  his 
Pleading,  Vol.  I.,  p.  338,  says,  **  An  averment 
may  be  in  any  words  amounting  to  an  express 
allegation  that  such  a  fact  or  facts  existed,"  and 
among  the  words  as  examples  be  gives  '*  because" 
or  *•  being." 

Nor  do  we  see  any  objection  affecting  the  war- 
rant arising  from  the  statement  of  the  $1  cobts 
for  carrying  the  plaintiff  to  gaol.  The  warrant 
of  distress,  beios  duly  iasued  according  to  the 
terms  and  provit<ions  of  the  conviction,  could 
only  authorize  a  distress  for  the  amount  of  the 
penalty  and  costs  of  conviction  (see  form  N  I ) 
which  the  avowry  states.  It'  would  be  patting 
a  forced  construction  on  the  words  of  the  avowry 
to  hold  that  it  shews  the  warrant  of  di.siross 
directed  a  distress  for  the  costs  of  conveying  the 
plaintiff  to  gaol,  such  costs  being  only  contingent, 
and  for  which  the  plaiutiff  was  not  liable  by  the 
conviction  itself  unless  no  distress  could  be  found. 
The  same  objection  would  apply  if  the  $1  costs 
had  not  been  mentioned  in  the  conviction. 

We  are  therefore  of  opinion  that  this  appeal 
must  be  allowet,  and  that  the  judgment  of  the 
court  below  be  reversed,  and  that  judgment  on 
the  demurrer  be  given  for  the  defendant!^. 

Appeal  allowed. 


Im   BB    MaCICAT    ST   AL     V.    GoODSON. 

Ditfision  Cmirt — JndgtMnt  vitnmfms—Commitmfnt  under — 
Effect  of  dif charge  und^r  Insolvent  Act — Drpidy  Clerk  oj 
the  Crown—PriiHlege  from  arreet. 

A.  discdiargc  under  the  Insolvent  Act  does  not  prevent  a 
parCy  from  being  committed  upon  a  Judgment  summons 
under  Uie  Division  Courts  A«<t. 

If  it  did,  a  party  applying  for  protection  fh>m  arrest  should 
shew  clearly  that  the  name  of  the  plaintiff  was  in  liis 
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schedule,  and  this  is  not  suflElciently  done  by  putting  in  a 
copy  of  the  schedule,  without  swearing  that  the  plaintilTs 
name  is  there. 
A  Clerk  of  the  County  Court,  being  also  ex  offi/eio  Deputy 
Clerk  of  the  Crown  and  Clerk  of  Assize,  is  privileged 
from  arrest  only  while  engaged  in  his  official  duties,  or 
while  going  to  and  returning  fh>m  his  office ;  and  this 
Court  therefore  discharged  a  rule  to  prohibit  the  County 
Court  Judge  from  issuingan  order  of  commitment  against 
such  officer. 

During  last  Trinity  Term,  Barrison  Q.  C,  ob- 
tained a  rale  calling  on  the  plaintiffs,  and  upon 
the  Judge  of  the  County  Court  of  the  County  of 
Brant,  to  shew  ^use  why  a  writ  of  prohibition 
should  not  be  issued,  directed  to  the  said  Judge, 
to  restrain  all  further  proceedings  in  the  said 
Division  Court  under  the  order  made  by  the  said 
Judge  for  the  arrest  and  imprisonment  of  the 
said  Goodsun,  who  Is  and  was  at  the  time  of  the 
making  of  the  said  order  Deputy  Clerk  of  the 
Crown  and  Pleas,  Clerk  of  the  County  Court,  and 
Clerk  of  Assise,  in  and  for  the  County  of  Brant, 
on  the  following  grounds:  1.  That  the  said 
Goodson  being  such  Deputy  Clerk  of  the  Crown, 
&c.,  is  privileged  from  arrest.  2.  That  the  said 
Goodson  before  the  making  of  the  said  order  for 
his  arrest  had  obtained  a  discharge  from  his 
creditors  under  the  Insolvent  Act  of  1864 ;  and 
on  grounds  disclosed  in  affidavits  and  papers 
filed  in  chambers ;  and  why  the  order  of  Mr. 
Justice  John  Wilson  discharging  a  summons 
herein  for  a  prohibition  with  costs,  should  not 
be  rescinded. 

It  appeared  from  the  affidavits  and  papers  filed, 
that  toe  defendant  was  Clerk  of  the  County  Court 
holding  his  office  under  the  Great  Seal,  &c.:  that 
in  December  1859  the  plaintiffs  recovered  a  judg- 
ment against  the  defendant  for  $42:  that  in 
May  1864  he  was  examined  before  the  Judge, 
under  section  160  of  the  Division  Courts  Act, 
and  then  ordered  to  pay  $5  a  month  to  the  plain- 
tiffs, there  being  then  due  $37.53.  By  the  19th 
September,  1864,  the  defendant  had  paid  the 
plaintiffs  $16,  but  paid  nothing  since.  On  the 
Srd  April,  1866,  defendant  made  an  assignment 
of  his  estate  to  the  official  assignee  for  the  County 
of  Brant.  He  had  been  previously  summoned 
by  the  Judge  to  appear  before  him  on  the  4th 
ApriU  to  shew  cause  why  he  should  not  be  com- 
mitted for  not  obeying  the  order  to  pay  $5  a 
month,  and  he  then  appeared  and  claimed  that 
no  further  order  could  be  made  against  him,  and 
the  matter  stood  over  until  the  28th  ApriU 

In  the  interim  the  defendant  obtained  the  coif- 
Bcnt  in  writing  of  the  requsite  number  of  credi- 
tors, representing  the  requisite  proportion  in 
value  required  by  the  Insolvent  Act  of  1864,  as 
he  contended,  to  give  validity  to  such  consent  to 
his  discbarge  under  the  Act  and  his  discharge 
from  the  debt  in  question.  Notwithstanding 
such  proceedings,  on  the  28th  April  the  learned 
Judge  in  the  Court  below  made  an  order  in  this 
cause  directing  the  defendant  to  be  committed  for 
not  paying  the  said  money  according  to  the  terms 
of  the  order  of  May  18ti4,  the  Judge  staying  the 
issue  of  the  order  for  twenty  days  to  give  the 
^'defendant  time  to  pay  the  money  or  to  take  steps 
to  relieve  himself  from  the  order. 

The  defeudent  then  obtained  a  summons  in  the 
Court  below  on  the 4th  May,  to  rescind  the  order, 
on  the  ground  that  he  had  obtained  a  discharge 
under  the  insolvent  Act,  which  summons  was 
discharged,  but  the  issue  of  the  order  for  com- 
mitment was  stayed  to  give  the  defendant  an 
opportunity  of  ( pplying  for  a  writ  of  prohibition. 


And  on  the  Srd  May  a  summons  was  obtained 
in  Chambers  for  the  issuing  a  writ  of  prohibition 
to  restrain  all  further  proceedings  in  the  cause, 
on  the  ground  that  the  defendant  had  obtaiDed 
his  discharge,  <fcc.,  and  on  the  ground  of  the  de- 
fendant being  Clerk  of  the  County  Court,  dc, 
and  as  such  being  privileged  from  arrest 

That  summons  was  discharged  with  costs,  the 
learned  Judge  in  Chambers  being  of  opinion  that 
the  Judge  of  the  County  Court  was  right  in  re- 
fusing to  rescind  his  order,  upon  the  ground  of 
the  defendant  not  being  discharged  from  the  debt 
under  the  Insolvent  Act.  And  as  to  the  point 
of  privilege  from  arrest,  he  was  of  opinion  that, 
on  the  authority  of  the  case  of  Uenderton  v. 
Dickton  (19  U.  C.  B.  692)  the  defendant  tu 
not  entitled  to  the  privilege  he  claimed.  Maekay 
Y.  Goodson  (2  U.  C.  L.  J.  210,  N.  S.) 

During  this  term  Moss  shewed  causa,  citing 
AbUy  ▼.  Dale,  11  C.  B.  878 ;  Copeman  t.  Roh, 
7  £.  <fc  B.  679 ;  /^eorpe  t.  Somert,  11  Ex.  202; 
£z  parte  Chrutie,  4  E.  &  B.  714 ;  Uenderton  t. 
Diekeon,  19  U.  C.  R.  692  ;  Ex  parte  J)akin»,  16 
•C.  B.  77. 

HarrUon,  Q.  C,  contra,  cited,  Mackayr.  Good- 
son,  2  U.  C.  L.  J.  210,  N.  S.;  AdamsY.  Acklend, 
7  U.  C.  R.  211 ;  Dyer  t.  Dwiey,  16  M.  k  W. 
812;  Ock/ord  ▼.  Freiton,  6  H.  &  N.  466;  Ez 
parte  Foulkee,  16  M.  <fr  W.  612  ;  £x parte  Kinning, 
4  C.  B.  607 ;  Georye  t.  Somere,  16  C.  B.  53S; 
Thornton  t.  Harding,  8  C.  B.  N.  S.  264 ;  WaU^- 
ger  v.  Gumty,  11  C.  B.  N.  S  182 ;  Marhn  v. 
Aldrieh,  11  C.  B.  N.  8.  699;  The  Queen  y.  Oircn, 
16  Q.  B.  476  ;  In  re  Boyce,  2  £.  &  B.  621  ;  A'«y- 
hr  V.  Mortimore,  10  C.  B.  N.  S.  666  ;  Basterfitli 
V.  Sprye,  6  E.  &  B.  876 ;  Kinning*s  case,  10  CI 
B.  780 ;  Re  Kinnaird,  7  L.  T.  Rep.  N.  8.  25  ; 
Re  WUUmere,  8  L.  T.  Rep.  N.  S.  863. 

Moaaisoir,  J.  delivered  the  judgment  of  the 
Court. 

It  is  much  to  be  regretted  that  a  question  of 
privilege  of  this  kind  should  arise. 

The  defendant  holds  office  under  the  Great 
Seal  as  Clerk  of  the  County  Court  of  the  Coaatj 
of  Brant,  the  Court  over  which  the  learned  Jm^ge 
presides  who  is  made  a  party  to  this  rule.  Bjr 
Statute  the  defendant  is  also  ez  officio  Deputy 
Clerk  of  the  Crown,  and  as  such  an  officer  of  this 
Court  He  is  also  by  Statute  ex  officio  Clerk  of 
Assize  and  Marshal.  These  are  all  offices  entire- 
ly connected  with  and  necessary  to  the  adminis- 
tration of  justice. 

The  defendant  contends  that  by  virtue  of  his 
discharge  under  the  Insolvent  Debtors  Act  of 
1864,  he  is  not  liable  to  be  committed  upon  a 
judgment  summons,  and  that  if  he  is  liable  be  is 
privileged  from  arrest,  holding  the  offices  above 
mentioned. 

As  to  the  first  point  taken,  we  are  of  opinion 
that  the  decision  of  the  learned  Judge  in  Cham- 
bers was  correct,  and  that  a  discharge  under  the 
Insolvent  Debtors  Act  does  not  prevent  a  part/ 
being  committed  upon  a  judgment  summons  un- 
der the  provision  of  the  Division  Courts  Act. 
The  cases  of  Abley  v.  Dale,  (11  C.  B.  878),  and 
George  y.  Somert,  (16  C.  B.  639),  are  eonclosire 
authorities  on  the  point 

But  if  any  doubt  existed  in  that  respect,  we 
do  not  think  that  the  defendant  has  shewn  that 
the  names  of  these  plaintiffs  were  inserted  in  bis 
schedule.  Upon  an  application  of  this  nature, 
it  is  the  duty  of  the  applicant  to  shew  specifically 
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that  the  creditor's  debt  appears  in  the  Bchedale. 
Bere  the  defendant  only  swears  to  a  copy  of  the 
schedule  attachedho  the  affidavit,  without  stating 
the  fact,  and  we  are  compelled  to  look  oter  a 
great  namber  of  names  to  ascertain  whether  the 
plaiQtiflTs  names  are  inserted.  Upon  an  exam- 
loatioD  we  cannot  find  any  debt  inserted  as  owing 
to  the  plaintiffs.  We  do  find  a  debt  as  owing  to 
one  DuDcan  Maclcay,  probably  one  of  the  plain- 
liffa  aod  intended  for  the  debt  claimed  in  the 
eaaae,  bat  we  cannot  say  so. 

As  t«  the  second  point,  it  is  laid  down  in  all 
the  books  of  practice  and  in  the  Tarioas  abridg- 
ttents  and  other  old  anthorities,  in  general  terms* 
ander  the  title  of  Priviieges,  that  officers  of  the 
Coart  are  priTileged  from  arrest,  but  we  can  find 
so  deeiMon  in  the  English  Courts  exactly  in  point 
lo  gnide  us  in  a  case  like  the  present,  and  we 
kaTe  to  deduce  from  those  authorities  by  their 
vzuting  under  one  head  the  ordinary  officers  of 
the  Court  with   barristers  and   attorneys,  and 
from  the  principles  and  reasons  assigned  for  the 
ifrivilege  of  the  latter  class,  that  officers  like  the 
idesdaot  employed  in  and  about  the  business 
•f  the  Courts  have  certain  privileges,  and  among 
others  that  of  exemption  from  arrest  for  debt, 
flsder  particular  circumstances.     But  although 
we  hare  been  unable  to  find  any  English  prece- 
dent precisely  in  point,  we  find  in  the  Courts  in 
Irelaod  that  applications  of  this  nature  have 
beeen  frequently  made,  and  that  in  recent  times, 
tod  by  persons  faoldiog  offices  analogous  to  those 
held  by  this  defendant ;  and  in  our  opinion  the 
practice  aod  law  is  there  well  settled,  after  full 
irgument  of  the  cases  and  a  review  of  all  the 
tagVuh  authorities. 

The  result  of  these  decisions  is  unfavorable  to 
titis  application,  and  we  may  here  remark  that 
that  it  is  evident  for  obvious  reasons  that  the 
Courts  do  not  favour  this  species  of  privilege, 
•imI  unless  compelled  by  precedent  would  not  give 
effect  to  it,  and  consequently  they  confine  the 
^irilege  to  the  narrowest  limits. 

Iq  the  Irish  cases  the  actual  arrest  of  the  offi- 
ttrs  took  place,  and  we  gather  from  these  deci- 
ions  that  officers  of  the  Court  are  privileged 
from  arrest  for  debt  while  in  the  performance  of 
tbeir  duties  and  while  on  their  way  to  their  offi- 
ces or  Courts,  and  also  while  returning  to  their, 
homes ;  bat  beyond  this  the  privilege  ceases. 

In  Bryan  v.  Cartkew,  (1  Hudson  and  Brooke 
^).  the  defendant  was  a  secondary  of  the  Court, 
>od  was  arrested  in  execution  on  his  way  home. 
There  the  Court  decided,  on  the  authority  of  the 
c^s  cited,  that  under  such  circumstances  he 
he  fbould  be  discharged.  During  the  argument 
tlie  plain  tiffs'  counsel  pressed  that  if  an  officer 
e&nld  not  be  taken  in  execution,  the  public  would 
he  left  without  remedy  against  the  officer  ;  but 
rennefaiher,  B.,  said  "  That  objection  might 
"Id  if  the  Court  were  ta  put  this  construction 
^  the  rule,  that  the  officer  was  at  all  timet  priv- 
^cd,  but  oor  decision,  if  in  favour  of  the  officer 
^  this  case,  would  not  go  that  length.  And 
J'Gf*dy,  C.  B.,  in  giving  judgment  said:  "We 
hive  considered  this  case,  and  the  decision  of  the 
^<^t>rt  is,  that  the  defendant  is  entitled  to  his 
*Kharge.  The  majority  of  the  Court  act  entire- 
V  on  the  precedents  which  have  been  brought 
before  tts.    I  do  not  wish,  for  my  part,  that  the 


same  kind  of  matter  should  come  before  me 
again,  for  I  confess  I  am  strongly  inclined  to 
give  a  diflferent  opinion." 

fS  Ir.  Law  Rep.  801),  which 


And  in  In  re- 


was  also  the  case  of  a  clerk  in  one  of  the  offices 
of  the  Court,  who  was  also  arrested,  the  only 
question  was  whether  when  arrested  he  was  bon& 
fide  on  his  way  home  from  Court.  The  decision 
was  adverse.  Burton,  J  ,  said  :  '*  The  Court  is 
of  opinion  that  the  petitioner  has  not  acted  in 
such  a  manner  as  to  entitle  him  to  the  privilege 
which  he  claims.  There  can  be  no  doubt  that 
an  officer  of  the  Court  as  such  is  privileged  in 
in  the  course  of  .his  business  at  Court,  and  while 
gaing  to  and  returning  from  his  office,  with  the 
view  of  preventing  the  public  business  of  the 
Court  from  being  impeded."  And  Crampton,  J., 
said :  "  We  are  bound  to  take  care  that  the  pri- 
vilege is  not  made  a  cloak  to  avoid  payment  of  the 
just  debts  of  the  party  who  claims  it." 

And  in  Magrath  v.  Cooper  (10  Ir.  Law  Rep* 
832),  the  defendant  was  Clerk  of  the  writs,  ap- 
pearances, and  seal  of  the  Court.  He  was  arrest- 
ed at  his  own  house,  as  he  alleged,  by  fraud  in 
being  called  to  the  door  to  see  one  of  bis  clerks, 
when  two  men  rushed  into  the  parlor  and  arrest- 
ed him  on  an  execution.  Blackburn,  C.  J.,  in 
giving  judgment  says :  **  The  defendant  insists 
that  as  an  officer  of  the  Court  he  has  a  general 
unqualified  privilege  from  being  arrested  on  final 
process.  On  such  process,  generally  speaking, 
every  subject  is  liable  to  arrest,  and  where  there 
is  a  claim  of  exemption  the  right  must  be  dis- 
tinctly established.  The  privilege  of  attorneys 
from  arrest  is  well  established,  but  it  has  its 
limitation,  founded  on  or  defined  by  the  duties 
they  have  to  perform.  Are  officers  of  the  Court 
entitled  to  a  larger  privilege  ?  I  think  not ;  and 
as  the  defendant  was  not  arrested  when  engaged 
in  his  official  duties,  nor  on  his  way  to  or  from 
his  office,  but  in  his  own  house,  he  was  not  in  a 
condition  to  claim  exemption  from  arrest ;"  and 
the  rule  was  discharged. 

Such  being  the  law  and  practice  adopted  after 
full  consideration  by  very  able  Judges,  we  are 
bound  to  follow  these  decisions. 

The  present  rule  is  to  prohibit  the  learned 
Judge  from  insuing  an  order  of  commitment.  It 
is  quite  clear  that  it  is  a  matter  within  his  juris- 
diction, and  the  making  or  issuing  of  such  an 
order  is  in  no  way  afl^ected  by  the  question  of 
privilege.  The  execution  of  the  order  may  be, 
and  that  depends  entirely  upon  the  time  and  cir- 
cumstances under  which  it  is  enforced.  We  can- 
not therefore  restrain  the  issuing  of  the  order 
because  it  is  possible  that  the  bailiff  might  act 
upon  it  at  a  time  when  the  defendant  is  privileged 
from  arrest. 

Upon  the  whole  case,  we  are  of  opinion  that 
the  rule  must  be  discharged,  for  the  reasons 
stated  in  Magrath  y.  Cooper,  and  with  costs  (a). 

Jiule  dueharged. 


fa)  It  ia  there  said  "As  the  motion  has  been  refUsed  on 
the  same  ground  as  it  was  argued  before  Judge  Crampton, 
it  must  be  refused  with  costs. " 


42— Vol.  Y.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE- 


[March,  1869. 


INSOLVENCY  CASES. 


(Before  Hon.  Geo.  S  ic-rwood.  Judge  of  the  County  ox 

Hastings.) 

In  bb  Huffman,  an  Insolvent. 

Insolvency— Noiice. 

Notice  of  application  for  discharge  x>nhli«hed  in  Canada 
(iazctUf  and  not  in  Local  Gazette :  held  sufficient 

It  is  Bof&cieDt  to  publish  notues  of  spplicatloii 
for  discbBt'ge  in  the  Canada  Oazeile. 

1'be  insolvent  filed  his  petition  on  the  2o(l  Feb. 
18(>8.  for  discharge. 

Jdie'l,  appeared  for  a  creditor,  and  objected, 
that  notioe  of  Rpplication  shoald  have  been  pnb- 
litsbed  in  the  Ontario  Oazetfe. 

Other  matters  cnme  up  in  (his  application  to 
which  it  is  not  necessav-y  to  refer. 

Sqgrwood,  Co.  J. — By  the  91  st  clause  of  the 
Insolvent  Act,  30  &  81  Vic.  c  8,  I  find  among 
other  things  that  the  ParliameDt  of  Canada  has 
exclusive  legislative  powers  in  matters  of  bank- 
ruptcy. 

The  Insolvent  Act  of  the  late  Province  of 
Canada,  requires  that  all  notices  under  that  sta- 
tute nhiill  be  published  in  the  Canada  Gazette, 
and  this  paper  was,  prior  to  the  passing  of  the 
Act  of  ConfedeT'ntion  above  mentioned,  the  evi- 
deuce  of  all  official  notices  in  matters  relating 
to  the  administration  of  justice  in  the  former 
Pi  ovince  of  Canada. 

The  3i-d  sec  of  the  Act  of  the  Ontario  Legis- 
lature, 81  st  Vic.  cap.  6,  enables  the  Lieutenant 
Governor  to  authorize  the  publication  of  an  official 
gazette,  to  be  called  the  Ontario  Gazttlt,  for  the 
publication  of  official  and  other  matters,  and  all 
such  matter  whatever  as  may  be  from  time  to 
time  desired;  and  that  all  advertisements,  notices 
and4)ublications,  which  by  any  act  or  law  in  force 
in  this  Province,  are  required  to  be  given  by  the 
Provincial  Government  or  any  department  there- 
of or  by  any  sherifif  or  officer,  person  or  party 
whatsoever,  shall  be  given  in  the  Ontario  Oazeile, 
unless  some  other  mode  of  giving  the  same  be 
directed  by  law.  And  if  in  any  act  in  force  in 
Ontario,  of  the  late  Province  of  Upper  Canada, 
or  of  the  late  Province  of  Canada,  any  such  notice 
is  directed  to  be  given  in  the  Upper  Canada  Ga- 
zelle  by  authority  or  in  the  Canada  Gazelle,  the 
On f alio  Gazelle  shall  be  understood  to  be  intend- 
ed ;  and  it  repeals  c.  18  of  the  Con.  Stat,  of  Cana- 
da, which  heretofore  related  to  that  part  of  the 
late  Province  of  Canada,  now  Ontario. 

If  the  Act  of  Ontario  above  mentioned,  is  to  be 
construed  literally,  it  interferes  directly  with  the 
statute  of  Canada  respecting  insolvency  which 
is  now  in  force  in  Onta<  io,  and  deals  with  a  sub- 
ject which  the  Imperial  Legislature  has  placed 
exclusively  under  the  Parliament  of  Canada.  I 
must  confers  I  feel  great  reluctance  in  coming 
to  the  conclusion  I  have.  It  appears  however  to 
me,  on  full  consideration  of  the  subject,  that  the 
Act  of  Ontario  was  only  intended  to  apply  to 
notices  that  were  connected  with  matters  over 
which  it  had  control,  either  exclusively  or  joint- 
ly, with  the  Legislature  of  Canada,  and  not  to 
those  within  the  authority  of  the  last  mentioned 
Legislature.  The  Act  of  the  late  Province  of 
Canada  should  govern,  I  think,  as  to  notices  in 
bankruptcy,  and  the  publication  of  notices  in  the 
Canada  Gazette  is  therefore  sufficient. 

Discharge  ordered,  but  on  other  grounds  sus- 
pended for  six  months. 


In  bb  John  Sullivan  an  Insolvent. 

Assignment^  to  what  cffidal  assianment—Aui^nment  mud 
be  in  duplicaU~-Negket  to  keep  book*  of  oocounL 

This  was  an  application  for  the  discharge  o 
the  insolvent.  It  was  opposed  on  the  giound 
that  the  insolvent,  according  to  his  own  state- 
ment, never  was  in  business  for  himself,  but  had 
for  several  years  both  worked  as  foreman  for  his 
father  and  brothers  in  getting  out  and  bringing 
Inraber  down  the  Trent.  They  resided  in  Sey- 
mour, and  their  business  was  there  transacted, 
except  as  to  receiving  advances  and  selling  their 
lumber,  which  was  principally  done  at  Trenton. 
The  insolvtnt  set  out  in  his  petition  that  at  a 
meeting  of  bis  creditors  called  pursuant  to  the 
statute,  his  sole  creditor  attended  the  meetiog. 
and  appointed  William  Henry  Delaoey  of  the 
Township  of  Murray,  in  the  County  of  Northum- 
berland, his  assignee,  who  refused  to  act,  and  that 
on  such  refusal,  be  appointed  George  Dean  Dick- 
son, an  official  assignee  for  the  County  Hastings. 
The  assignment  appeared  only  to  have  been  ex- 
ecuted in  one  part  to  the  official  assignee,  and  uo 
copy  was  filed  with  the  clerk  of  the  court. 

J^azier  opposed  the  discharge  of  insolvent  on 
the  part  of  his  creditor. 

Sherwood.  Co  J. — The  4th  sub-pec.  of  the 
2nd  sec  of  the  Insolvent  Act,  provides  (^mnng 
other  things),  if  the  assignee  appointed  ut  the 
meeting  refuses  to  act,  the  insolvent  may  make 
an  assignment  to  any  official  assignee  of  the 
county  in  which  the  insolvent  has  bis  place  of 
business.  The  insolvent  has  no  place  of  business, 
and  was  foreman  to  persons  whose  place  of  busi> 
ness  seems  to  me,  by  his  own  statement,  to  be 
within  the  County  of  Nortbumberliind ;  and  we 
may  fairly  infer  that  the  iu8oi vein's  place  of 
business  was  the  sume,  if  he  had  any  business 
at  all.  His  residence  was  within  that  county, 
and  I  think  that  the  assignment  should  have 
been  made  to  the  official  assignee  of  that  county. 

The  6th  sob-seo.  of  the  same  section  enacts 
that  the  deed  or  instrument  of  assignment  if  ex- 
ecuted in  Upper  Canada  ehaU  be  in  duplicate, 
and  although  it  may  be  (as  argued  by  the  insol- 
vent's counsel)  that  the  assignment  in  one  part 
passed  all  the  insolvent's  property  to  the  assignee, 
it  does  not  comply  with  the  statute  which  is  man- 
datory. 

The  insolvent  has  not,  subsequent  to  the  pass- 
ing of  the  Act,  kept  any  account  book,  shewing 
his  receipts  and  disbursements  in  cash,  nor  was 
he  able  to  give  any  account  of  them  on  his  ex- 
amination. 

For  these  reasons  I  must  refuse  to  grant  his 
discharge. 


PROBATE. 


In  rs  Hunter. 
(In  the  Surrogate  Court  of  the  County  of  Norfolk.) 

Appointment  of  Guardian— Practice— Notice — When  appli- 
cation may  be  made — Rcatons  for  appiUioXion  —  5a»nd 
Marriage  of  Mother— Caveat— £xi. 

This  was  an  application  made  by  the  infant 
children  of  one  John  Hunter  deceased,  for  the 
appointment  of  David  Hunter  as  their  Guardian. 

in  this  notice,  served  upon  the  mother,  and  also 
in  the  published  notice,  it  was  stated  that  appli- 
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cation  would  be  made  before  the  Jndse  in  bis 
Chftmbers  oq  Wednesday  the  8rd  of  February, 
ISGd,  at  11  o'clock  a.m.     In  conseqnence  of  the 

-  absence  of  the  Judge  on  that  day,  no  proceed- 
icgs  were  then  had.     On  the  following  day  ho#- 

.  erer  both  parties  appeared  by  their  coansel,  when 
an  appointment  was  made  for  the  16th  Febrnary. 
Mr.  Foley  on  behalf  of  Mrs.  Sheldrick,  the  mother 
of  the  minors,  raised  the  following  objections. 

1.  That  the  application  is  informal  and  incor- 
rect, in  this,  that  there  is  no  affidavit  of  the 
viiBesa  to  the  signatures  of  the  infants^  and  fnr- 
tbcr,  that  the  wiiness  should  have  been  personally 
present  for  examination. 

2.  That  the  proceedings  of  to-day  are  illegal, 
'  sot  being  in  accoi dance  with   the  written  and 

jtrioied  notices. 

3.  That  the  notice  serred  upon  the  mother  is 
.  i9Cf>Dsistent  with  the  notice  published,  in  this, 

that  it  contains  an  addition  vis.,  ^*or  so  soon 
.  thereafter  as  counsel  can  be  heard  "  and  that 
■.  hoth  Dotices  should  conform. 
i  4.  That  no  such  notice  as  the  statute  requires 
I  fi  aoj  proceeding  to  be  had  this  day,  has  been 
(  fireD. 

L  5.  That  the  20  days'  notice  required  by  the 
I  lUtote  has  not  been  given. 

6  That  the  security  required  by  statute  has 

BDt  jet  been  given. 

7.  That  no  i  eason  has  been  assigned  why  the 

-  efaiiiireo  abould  be  removed  from  the  cave  of  tbeir 
Baioral  guardian. 

8.  That  the  affidavits  are  not  entitled  in  any 
'  eaase. 

9.  That  the  papers  and  affiJavits  filed,  show 

-  &at  the  mother  had  been  legally  appointed  ad- 
'  Bioi^tratrix  tfec,  and  tberefoie  bad  the  legal  right 
;  to  the  administration  of  tbe  estate. 

'  10.  That  the  real  estate  Is  subject  to  Mrs. 
I  SheiiJrick's  dower. 

For  these  reasons  she  objects  and  protests 
I  against  the  appointment  of  Mr,  David  Hunter  as 

t'  paniian  of  these  children,  believing  it  would  be 
detrimental  to  their  moral  and  material  interests. 

,  Livingstone  on  behalf  of  the  infanta  urged,  that 
I  as  aJmiDiHtratrix,  Mrs.  Sheldrick  had  no  control 
over  tbe  real  estate  ;  that  tbe  petition  from  tbe 
niaors  shows  f  heir  desire  that  a  guardian  should 
be  appointed  ;  that  it  is  unnecessary  to  assign  any 
apeeial  reason,  and  that  Mr.  Hunter  in  their  near- 
est of  kin  ;  that  the  20  days'  notice  is  proved  by 
tbe  affiilavit  on  file,  and  that  in  consequence  of 
the  absence  of  the  Judge  on  the  day  named  in 
the  notice,  that  counsel  could  not  be  heard,  but 
tii&t  OD  tbe  opening  of  Chambers  on  tbe  following 
^&Jt  tbe  farther  hearing  was  adjourned  to  this 

Judgment  was  deferred  until  the  Ist  March, 
*Ii<:q  the  following  judgment  was  de.ivered. 

^'iLsoN,  Co.  J. — Having  careAilly  examined 
*!>•?  Act  relating  to  guardians,  with  the  Rules  and 
^'f^ers  framed  by  the  Judges  appointed  under 
J^^  14«h  Section  of  the  Surrogate  Courts  Act  of 
'fi^,  aud  having  also  considered  all  the  objeo- 
tKiQH  and  arguments  of  counsel,  I  have  «ome  to 
l^e  eoDclusion  that  the  contesting  party  is  not 
K»perlj  before  the  Court  until  she  has  filed  a 
^J  at.  I  threw  out  a  suggestion  to  this  effect, 
»hen  the  parties  were  before  me  on  the  16lh 
o't.,  but  no  careat  has  yet  been  filed.  The  proper 
practice  appears  to  me  to  be,  that  in  the  erent  of 


} 


the  mother,  or  any  one  else  objecting  to  the  ap- 
pointment proposed,  it  is  for  them  to  file  a  caveat 
with  the  Surrogate  Registrar;  tAen,  when  the 
application  is  made,  the  party  contesting,  must 
be  warned  to  appear  on  some  day  to  be  named 
by  the  Judge,  who  will  then  bear  the  parties  and 
decide  tbe  matter,  either  on  affidavits,  or  he  may 
take  evidence  viva  voce  if  he  thinks  it  advisable 
o   do  80. 

WUh  reference  to  the  objection  raised  by  Mr. 
Foley  that  by  the  printed  and  written  notice,  the 
application  in  th*s  matter  should  haye  been  made 
to  me  at  my  Chambers  on  Wednesday  the  8rd  of 
February,  1869,  at  1 1  o'clock  in  tbe  forenoon,  and 
that  as  no  such  application  was  then  made,  there- 
fore any  subsequent  application  or  proceeding 
would  be  irregular  and  illegal.  I  have  no  doubt 
that  I  had  full  power  and  authority  to  receive 
and  entertain  the  application  on  the  fir:<C  day  I 
was  in  Chambers,  although  this  was  after  tbe 
day  named  in  the  notice.  I  bad  vcceived  no  in- 
timation of  this  appointment,  neither  bad  my 
convenience  been  consulted  in  any  way,  and  if 
counsel  will  arbitrarily  make  appointments  for 
me,  they  must  submit  to  oecasionnl  disappoint- 
ments. By  the  8rd  Section  of  tbe  Act  respect- 
ing tbe  appointment  of  Qoardinns  it  is  ennotod, 
that  after  p^oof  of  20  days'  public  notice  of  f  he 
application  &e.,  the  judge  may  appoint,  &c.  Now 
tbe  usual  form  in  such  cases  is  to  tbe  effect  that 
tbe  pel  son  giving  the  notice,  will  apply  to  tbe 
Judge  after  tbe  expiration  of  20  days.  &c.,  with- 
out naming  any  daf  or  hour,  and  tbe  application 
may  in  fact  be  made  at  any  time  after  the  period 
has  expired,  but  even  if  a  day  has  been  named, 
(as  in  the  piesent  case),  I  am  still  of  tbe  opinion 
that  it  is  immaterial  whether  the  Judge  is  ap- 
plied to  on  that  particular  day  or  not. 

Ssveral  objections  raised  by  Mr..  Foley  were 
OTei ruled  by  me  at  the  time,  and  as  to  his  7th, 
that  no  reasons  have  been  assigned  in  (he  appli- 
cation for  removing  the  minors  from  the  care  of 
tbe*r  mother,  I  need  only  say  that  neither  tbe 
Statute  nor  tbe  Rules  require  such  statement, 
and  with  reference  to  the  objection  that  tbe  ap- 
pointment of  Mr.  Hunter  would  be  detrimental 
to  the  mot>al  and  material  interests  of  the  infants, 
t  can  only  repeat  what  1  have  already  said,  that 
to  raise  this  issue  piopeily,  a  caveat  should  have 
been  filed  as  I  suggested,  when  this  allegation 
mivibc  have  been  fully  investigated.  lu  tbe  ab- 
sence of  any  evidence  as  to  tbe  unfitness  of  the 
proposed  guardian,  and  from  my  own  knowledge 
of  bis  character  and  position  in  life,  I  am  of 
opinion  that  Mr.  Hunter,  the  paternal  uncle,  and 
next  of  kin  should,  on  furnishing  the  nece^ssary 
security,  be  appointed  Guardian  as  prated  for. 

The  minors  are  of  age  to  choose  tbeir  own 
guardian,  and  tbe  person  of  their  choice,  it  ap- 
pears to  me,  should  be  appointed,  except  it  be 
clearly  established,  either  that  he  is  unfit,  or 
that  there  are  other  good  grounds  of  objection  to 
his  appointment.  The  second  marriage  of  the 
mother,  to  a  man  who  has  children  of  his  own, 
would  in  my  opinion,  constitute  a  good  reason 
why  the  shold  not  be  appointed  as  guardian,  but 
as  she  baa  made  no  application,  and  has  filed  no 
caveat,  I  must  decide  that  the  uncle,  as  next  of 
kin,  and  the  choice  of  the  minors,  is  entitled  to 
letters  of  guardianship. 

The  nsaal  order  was  then  made. 
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William  Nash  ▼.  Andrkw  Shabf  and  Owen 

Sbnatb. 

(In  the  County  Conrt  of  the  County  of  Wentworth.) 
Overholdifig  Tenantt  AcL 

The  Overholding  Tenancy  Act  of  the  flnt  session  of  the 
Legislature  of  Ontario,  gives  Jurisdiction  to  the  County 
Judge  in  cases  when  the  tenancy  has  been  determined 
by  forfeiture  for  breach  of  contract. 

Service  of  the  demand  of  possession  must  be  penonal ;  and 
service  of  notice  of  inquisition,  mxist  either  be  personal 
or  at  the  pUce  of  abode  of  the  tenant. 

[Hamilton,  November,  1868.] 

The  faotB  in  this  ease  were  as  follows. 
Sharp  held  under  a  lease  for  a  term  of  years, 
terminatiDg  Ist  March,  1869,  and  bad  paid  all 
rent  dae  up  to  Ut  September,  1868.  The 
landlord  applied  in  November,  under  the  Over- 
holding  Tenancy  Act  of  the  first  session  of  the 
Province  of  Ontario,  alleging  a  forfeiture  of 
the  lease  for  breach  of  covenant.  The  lease  con- 
tained a  proviso  for  making  it  void  on  non-per- 
formance of  covenants  by  lessee,  and  the  breaches 
complained  of  were,  neglecting  to  fall  plough  20 
acres,  to  clear  24  acres  newly  seeded  dovm  in 
clover,  taking  straw  off  the  premises  and  sub- 
letting or  assigning  the  term  to  Senate.  The 
lessee  Sharp  it  was  alleged  had  left  the  country. 
The  demand  of  possesion  and  notice  of  holding 
inquisition  were  served  on  Senate.  Senate  ap- 
peared and  filed  an  affidavit  denying  the  sub-let- 
ting or  assignment  of  the  term  to  him,  and 
alleging  that  he  was  merely  left  in  charge  of  the 
premises  to  take  care  of  them  for  Sharp. 

jR,  R.  Waddell,  for  the  landlord. 

J,  W,  Ferguson,  for  the  tenants,  contended  that 
the  Act  did  not  apply  to  cases  where  the  lease  was 
determined  by  forfeiture,  and  that  service  both  of 
the  demand  of  possession  and  notice  of  inquisi- 
tion must  be  personal.  He  also  denied  the  truth 
of  the  alleged  breaches  of  covenant,  and  cited 
Paiton  V.  Uvans,  22  U.  C.  Q.  B.  606 ;  9  U.  C. 
L.  J.  820 ;  and  referred  to  10  U.  C.  L.  J.  1, 

LoaiB,  Co.  J.— I  think  that  the  Act  of  the  first 
session  of  the  Province  of  Ontario,  gives  jurisdic- 
tion in  cases  where  the  tenancy  or  right  of  occu- 
pation has  been  determined  by  a  forfeiture  for 
breach  of  covenant  committed  by  the  tenant. 
The  second  section  gives  the  judge  jurisdiction 
not  only  in  oases  where  the  tenancy  has  even 
determined  by  notice  to  quit,  but  also  in  all  cases 
where  it  has  been  determined  by  any  other  act 
Vfherehy  a  tenancy^  or  right  of  occupancy  may  be 
determined,  or  put  an  end  to.  These  words  are 
sufficiently  comprehensive  to  include  cases  where 
the  tenancy  has  been  put  an  end  to,  or  become 
Toid  in  consequence  of  any  breach  of  covenant  by 
the  lessee. 

One  of  the  breaches  of  coyenant  complained 
of,  and  relied  on  as  having  made  the  lease  void 
is  the  alleged  sub-letting  or  assignment  of  the 
residue  of  the  term  to  Owen  Senate.  If  he  had 
gone  into  possession  as  sub- tenant  or  assignee  of 
the  term,  it  is  very  doubtful  if  the  Act  against 
tenants  wrongfully  holding  over  would  enable 
the  landlord  to  put  him  out  of  possession,  on  the 
ground  that  there  is  no  privity  between  them. 
Under  the  Act  of  4  Wm.  IV.,  it  was  expressly  held 
that  it  did  not  apply  to  a  case  where  there  was 
no  privity  between  the  owner  of  the  land  and  the 


person  in  possession :  Boneer  r.  Boiee,  9  U.  C.  L 
J.  213.  Senate  swears,  howerer,  that  he  la  ta 
possession  under  Sharp  only  for  the  purp{»t 
of  taking  care  of  the  premises,  and  it  ia  probably 
true  that  he  has  no  legal  right  of  oceupsDcy. 
Then  with  regard  to  Sharp,  two  qaestiom-  arise 
as  to  the  sufficiency  of  the  service  on  him :  1st, 
of  the  demand  of  possession,  and  2ndy  of  the 
holding  of  this  inquisition.  In  Ooodler  ▼.  C<f(>k, 
2  Cham.  Rep.  157,  Sdllivan,  J.  set  aside  the  pro- 
ceedings, on  the  ground  that  notice  of  the  in- 
qnisition  was  not  served  personally  on  the  teoiat, 
he  being  at  the  time  not  resident  on  the  premises. 
The  clause  under  which  that  was  decided  is  simi- 
lar to  section  4,  of  the  Act  of  last  session.  If 
service  of  the  notice  of  inquisition  must  be  per- 
sonal, or  at  the  actual  place  of  abode  of  th« 
tenant,  it  seems  to  be  much  more  necessary  thit 
serrice  of  demand  should  be  personal ;  as  the  re- 
fusal to  go  out  and  reasons  for  the  refusal,  if 
given,  most  be  stated  in  the  application,  which 
means  to  imply  personal  service. 

I  think,  therefore,  that  service  of  the  demand 
of  possession  must  be  personal,  and  that  notifls 
of  the  holding  of  the  inquisition  must  either  be 
served  personally,  or  be  left  at  the  place  of  abode 
of  the  tenant ;  and  that  service  on  a  person  ia 
possession  of  the  premises,  the  tenant  being  res- 
dent  elsewhere,  is  not  sufficient  The  applicatica 
must  be  discharged  for  the  reasons  stated. 


f 
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Thb  Corporation  or  Bbllbtills  t.  Fabst. 

(In  the  County  Conrt  of  the  Coonty  of  Hastings.) 

Promiaaory  note — ContidtTatiim — CorporfUion — i)8»»rTrr. 

ApromiBaory  note,made  payable  to  the  Treasurer  of,  and  es-^ 
doraed  by  him  to  a  Municipal  Corporation  to  secure  a 
balance  due  the  Corporation  on  a  past  tnuosaction  is  s«t 
void  under  the  Municipal  Acta. 

Shsrwood,  Co.  J. — ^The  plaintiff  in  this  ease 
declares  upon  a  promissory  note  made  by  the 
defendant  to  Thomas  Wills,  Treasurer  of  the  Town 
of  Belleville,  and  states  that  Wills,  as  Treasurer, 
endorsed  and  delivered  the  note  to  them. 

The  defendant  demurs,  and  gives  as  a  ground, 
that  plaintiffs  cannot  legally  contract  by  promti- 
sory  notes,  neither  can  they  make,  endorse,  &c., 
or  otherwise  negotiate  by  or  in  promissory  notes. 

The  only  case  I  find  bearing  on  this  point  is 
that  of  the  Municipality  of  Weelminster  t.  /ay, 
19  U.  C.  Q.  B.,  203.  In  that  case  the  demurrer 
was  sought  to  be  sustained,  on  the  ground  tb^t 
the  corporation  could  not  take  more  than  6  per 
cent,  interest,  if  they  could  take  interest  at  all. 
In  the  argument,  the  same  or  nearly  the  same 
objection  was  taken  as  in  the  present  case,  but 
inasmuch  as  it  was  taken  at  the  argument,  the 
court  s^med  to  think  it  too  late;  but  the  learned 
Chief  Justice  in  giving  judgment  remarked  that, 
for  all  that  appeared,  the  note  sued  on  may  have 
been  given  upon  a  transaction  having  nothing  to 
do  with  banking  or  any  kind  of  business  prohibit- 
ed, as  for  instance,  money  over  paid  to  the  defeo- 
dant  on  a  contract.  He  therefore  was  of  opioioo 
that  a  note  given  with  such  a  consideration  might 
be  recovered  There  are  other  matters  be^^ides 
these,  each  as  rent,  that  would  be  a  good  con- 
sideration. 

It  does  not  appear  here,  that  this  note  was 
given  for  a  bad  consideration,  or  in  any  kiod  of 
business  prohibited  to  a  corporation  such  as  this. 

I  cannot  see  that  the  note  having  been  mnde  to 
the  treasurer,  and  by  him  endorsed  to  the  plain- 
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tilT,  would  alter  the  ease,  and  I  magt  therefore 
\tfi\d  that  the  plaintiffa  oan  reooTer. 

Jadgment  for  plaintiffs. 

ENGLISH    REPORTS. 


QUBEN'S  BENCH. 

FCI5TE8  AHD  AhOTHKR  T.  MoMTIS  AXD  ArOTHIB. 

Friwipal and  agmt—Faeton  Acts.  6  Gto.  IV.,  e.H;  6A6 
(V.  c.  Jit—A^UKorUjf  of  factor  to  fledge  goode—Revooation. 

Vt  prlQCtpftl  entrusts  goods  to  a  factor  for  sale,  and  after- 
v&rd3  rpTokes  the  antboritT  and  demands  back  the  goods, 
tiie  faitor  is  not  "entrusted  with  the  possession  of  goods** 
QDder  the  Factor  Act,  and  cannot  make  a  valid  pledge  of 
tbrsooda. 

(Dec.  1, 1868, 17  W.  R.  209.] 

Appeal  from  a  decision  of  the  Coart  of  Common 
Pleas,  dirfcharging  a  rate  to  enter  a  Terdict  for 
the  defeoilanta. 
The  facts  of  the  case,  with  the  material  sec- 
f  lioiu  of  the  Acts  of  Parliament,  are  fully  set  oat 
i  b  16  W.  R.  900  (end  see  L.  R.  5  C.  P.  268). 
•    I'olloek,  Q  C.   (Archibald  with  him),   for  the 
{^eodaots,  referred  to  the  same  authorities  in 
f  fte  conrt  below. 

Sir.  0.  Honyman^  Q.  C.  {Channell  with  him), 
ibr  the  plaintiffs,  was  not  called  upen. 

'    CocKBUBR,  C.  J — I  think  it  is  quite  clear  that 
the  jadgmeat  of  the  Court  of  Common  Pleas  was 
r  light.    Mr.  Pollock  haa  been  obliged  to  admit 
■that hot  for  the  last  Act,  6  A  6  Vic.  e.  90,  he 
wdqM  have  no  Uau  Mtahdi.     Bjr  the  law  as  it 
itooU  before  the  passing  of  that  Act  a  man  coutd 
tmly  deal  with  goods  which  he  had  in  his  posses- 
ion as  the  owner  of  them,  if  it  was  not  known 
that  he  had  possession  of  them  as  agent ;  but  by 
■  U  the  power  of  dealing  goods  was  extended,  and 
i  H  vaB  enacted  that  •*  any  agent  entrusted  with 
'  the  possession  of  goods,  or  of  the  documents  of 
title  to  goods,  should  be  taken  to  be  the  owner 
•f  the  goods,'*  for  the  purpose  of  protecting  per- 
KQ8  making  bond  fide  adTances  eyen  with  the 
koowledge  of  the  agency.     Mr.  Pollock  has  con- 
tended that  the  proper  construction  of  that  Act 
k  that  if  a  man  has  once  been  an  agent  he  is 
itill  an  agent,  though  the  agency  has  been  put 
In  end  to  by  a  communica  ion  from  the  principal 
tnknown  to  the  public ;  and  in  like  manner  that 
^  a  man  has  once  been  entrusted  he  is  still  en- 
nsted,  though  his  authoiity  has  been  terminated 
s  similar  way.     I  think  that  if  that  had  been 
e  inteotion  of  the  Legislature  it  would  hate 
n  BO  expressed,  and  that  we  must  not  translate 
eltDgaageof  the  Act  which  is  in  the  present 
e  as  if  it  were  in  the  past  tense. 
Kelly,    C.B.,    Bramwell,    B.,    Channell,    B., 
igott,  B  ,  and  Hayes,  J.,  concurred. 


CHANCERY. 
Holt  v.  Suid£kt. 

^'Jl-Gi/t  to  ehUdren  begotten  or  to  be  begotten— lUegUimar 
^  ^nknom  to  testator— Deecription—Provieion  forftUwre 

A  totator  bequeathed  traat  ftmda  to  M. ,  whom  he  beMered 
t)  b«  the  lawfU  vife  of  L.,  for  life,  with  remainder  to 
aU  iKT  childrea  begotten  or  to  be  begotten  equally. 

■a  had  bj  L.  four  ohildren  bom  or  in  esae  at  the  date  of 
the  viU,  and  three  bom  afterwards,  all  illegitimate. 

^(^  that  the  children  begotten  at  the  date  of  the  wUl  were 
nftcuoitly  described,  and  took  the  Amd ;  but  aa  to  thoee 


bom  afterwards,  the  sift  was  a  provision  for  Aiture  ille- 
gitimate children,  and  therefore  failed. 

[V.  C.  S.  17  W.  R  249.] 

William  Holt,  the  testator  in  this  petition,  by 
his  will,  dated  in  the  year  1827,  directed  his 
trustees,  after  the  decease  or  second  marriage  of 
his  wife,  to  stand  possessed  of  so  much  of  certain 
funds  as  would  produce  the  sum  of  £86  a  year 
upon  trust  during  the  life  of  his  daughter  Mary, 
the  wife  of  John  Lattimer,  for  her  sole  use,  ex- 
clnsiTC  of  her  then  present  or  future  husband, 
and  after  the  death  of  his  said  daughter,  to  pay 
the  same  unto  all  and  erery  the  child  or  children 
of  his  said  daughter  begotten  or  to  be  begotten, 
in  equal  shares,  if  more  than  one,  and  if  there 
should  be  but  one  such  child  then  the  whole  to 
be  in  trust  for  such  one  child,  and  to  be  Tested 
in  the  same  children  when  they  attained  the  age 
of  twenty-one  years  or  died  under  that  age  leaving 
issue ;  and  in  case  there  should  not  be  any  such 
child  of  his  said  daughter  Mary  Lattimer,  or  in 
case  all  such  children,  if  any,  should  die  under 
the  age  of  twenty-one  years  without  teaviDg  is- 
sue, then  the  testator  gave  the  trust  fund  in  trust 
for  other  persons. 

The  testator  died  in  the  year  1828,  and  his 
widow  in  the  year  1881. 

The  chief  clerk's  certificate  upon  a  decree  for 
the  administration  of  the  testator's  estate  had 
certified  that  Mary  Lattimer,  then  Mary  Holt, 
spinster,  was  on  the  4th  of  May,  1817,  married 
to  J.  C.  Flenly,  but  there  was  not  any  issue  of 
the  marriage,  as  the  parties  had  separated  imme- 
diately after  the  ceremony,  and  they  ne?er  met 
again  ;  also  that  J.  C.  Fienly  died  in  July,  1850 ; 
also  that  on  the  81st  of  January,  1818,  Mary 
Flenly,  as  Mary  Holt,  was  married  to  John  Lat- 
timer, and  that  of  that  marriage  scTen  children 
were  the  issue,  all  of  whom  were  born  before  the 
death  of  J.  C.  Fienly.  John  Lattimer  died  on 
the  28rd  of  October,  1850. 

By  an  order  of  the  Court  made  in  the  year  1858 
the  trust  fund,  which  was  then  represented  by  a 
som  of  Bank  Annuities,  was  carried  over  to  the 
account  of  **  the  legacy  of  Mary  Lattimer,  her 
children,  and  their  incumbrances,"  and  the  divi- 
dends were  ordered  to  be  paid  to  Mary  Lattimer 
during  her  life. 

Mary  Lattimer  died  on  the  29th  of  August, 
1868,  without  having  had  any  lawful  issue,  and 
a  petition  was  presented  by  some  of  the  parties 
entitled  under  the  testator's  will  to  the  trust 
fund  in  the  event  of  there  being  no  children,  to 
take  under  the  bequest. 

The  evidence  showed  that  the  marriage  between 
J.  C-  Flenly  and  Mary  Holt  was  never  convumHt. 
ed,  and  that  the  marriage  took  place  without  the 
knowledge  of,  and  was  never  made  known  to.  the 
parents  of  Mary  Holt;  also  that  four  of  the  child- 
ren of  Mary  Lattimer  by  John  Lattimer  were 
born  or  in  ute  at  the  date  of  the  te8tator*s  will ; 
the  other  three  children  were  bom  after  that 
date.  The  testator  knew  that  his  daughter  had 
no  other  children  except  those  by  Lattimer. 

Hinde  Palmer^  Q.  C,  for  the  children  of  Mary 
Lattimer,  claimed  the  fund  for  the  four  elder, 
though  he  admitted  though  the  three  yoanger 
could  not  take.  The  chil£rea  illegitimate,  were 
iuffioiently  described. 
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Oreene,  Q.  C  ,  and  Heruhaw,  for  the  parties 
entitled  ander  the  gift  over,  contended  that  the 
gift  over  had  taken  effect 

Bagthave,  Fucher,  and  LangUy^  for  parties  in 
the  eame  interest. 

The  following  cases  were  referred  to.*— XTo- 
fffflr/A  T.  MilU,  L.  R.  2  Eq.  889 ;  Warner  "9.  War- 
ner,  15  Jur.  141,  1  Sm.  &  Giff.  126;  Frait  t. 
liathew,  4  W.  R.  418,  22BeaT.  840;  ReEerhtrCt 
Trusts,  8  W  R.  660.  IJ.  &  H.  121, 8  W.  R.  660; 
Godfrey  v.  Davis^  6  Ves.  43 ;  Kenebtl  t.  Seroftori^ 
2  East,  530 ;  Harris  ▼.  TAoyd,  T.  &  R.  810 ;  Re 
OverhaVs  Trusts,  1.  W.  R.  208,  1  Sm.  ^  Giff. 
862 ;  Re  WelCs  estate,  16,  W.  R.  784,  L.  R.  6  Eq. 
699. 

8tuaet,  v.  C. — Id  order  that  any  legatees  may 
take,  whether  as  a  class  or  indtvidnals,  it  is  ne- 
cessary that  they  should  be  clearly  described. 
When  there  is  a  gift  to  a  child  or  children  as  a 
class,  legitimate  children  are  nnderstood,  but  if 
the  object  is  clearly  defined,  it  matters  nothing 
whether  the  object  be  legitimate  or  illegitimate. 
In  the  construction  of  wills,  however,  the  primary 
aud  proper  signification  of  every  word  must  l)e 
attended  to.  It  is  contended  in  the  present  case 
that  the  gifts  to  the  child  or  children  of  the  tes- 
tator's daughter  begotten  must  altogether  fail.  I 
think  that  the  testator  understood  and  thought 
that  his  daughter  was  the  wife  of  Lattimer,  and 
his  lawful  wife.  In  his  will  he  refers  to  children 
begotten,  so  he  knew  that  children  were  bom, 
and  the  fact  that  were  illegitimate  seems  to  have 
nothing  to  do  with  the  question  whether  they 
are  sufficiently  described  when  it  is  certain  that 
there  are  notie  other  than  the  children  by  the 
marriage  with  Lattimer.  The  words  of  the  will 
are  clearly  intelligible,  and  I  know  that  the  tes- 
tator intended  children  begotten  of  the  marriage 
with  Lattimer.  In  cases  of  this  description  falla- 
cies are  occasioned  by  the  use  of  two  words  which 
require  very  accurate  definition,  namely,  **  child- 
ren "  and  **  class."  If  children  are  properly 
described  as  a  class  there  is  no  rule  to  say  that 
illegitimate  children  shall  not  take;  this  runs 
through  every  case  except  Beacherofl  v.  Reach' 
ero/t,  1  Mad.  430,  and  Fraser  v.  Piyott,  I  To.  864. 
The  oases  relied  open  by  the  parties  objecting  to 
this  gift  are  clear  authorities  in  favour  of  gifts 
to  persons  clearly  described.  In  Godfrey  v. 
Davis  (supra)  it  was  decided  that  if  there  were 
no  other  children  thaj^  illegitimate  children  to 
answer  the  description  they  must  take,  although 
in  point  of  law  they  do  not  stand  as  children. 
This  shows  that  there  can  be  a  valid  gift  to  ilte- 
gitimate  children  under  the  description  as  child- 
ren begotten  during  the  testators  lifetime.  Pratt 
T.  Mathews  (supra)  and  Cowden  v.  Parke  (supra) 
were  cases  in  which  the  gift  was  to  children  to 
be  begotten,  and  it  is  against  the  policy  of  the 
law  to  allow  such  a  gift,  but  a  gift  to  a  child  be- 
gotten but  unborn  is  valid  although  the  child  be 
illegitimate.  There  is,  however,  one  point  in  this 
case  which  might  raise  a  doubt,  namely,  the  nse 
of  the  word  **such  "  in  a  subsequent  part  of  the 
will,  where  it  directs  the  interest  to  be  vested 
when  the  children  an*ive  at  the  age  of  21,  and 
makes  further  provisions  in  case  there  should 
not  be  any  such  children.  I  do  not  entertain 
any  doubt  upon  the  construction  of  the  will  as  to 
the  children  begotten  or  the  one  en  ventre  sa  mere 
at  the  time  of  the  testator's  death. 


COBB£SPO]Bri>£NCE. 

Division  Court  Garnishee  Procedure. 
To  THE  EoiroRS  or  thk  Local  Goc&tb  Gazttts. 

Gentlemen, — ^Afler  perusing  the  Amen- 
ding  Division  Court  Act,  relating  to  garnishee 
process,  passed  at  the  recent  Session  of  tht 
Ontario  Legislature,  I  have  thought  a  lev 
remarks  might  not  be  uninteresting  to  yoor 
numerous  legal  readers,  especially  those  who 
take  an  interest  in  the  Division  Courts.  It 
does  not  seem  to  me  to  be  open  to  so  much 
censure,  as  some  indulge  in,  if  indeed  to  acr, 
under  the  circumstances  of  the  countrj  and 
the  limited  powers  vested  in  Division  Conrts. 
I  happen  to  know  that  the  act  was  framed  by 
one  of  the  oldest  and  most  experienced  of  oqt 
barristers,  and  a  gentleman  of  large  experience . 
in  Division  Court  law — having  in  fact  once  act- 
ed  as  a  judge.  I  am  pleased  on  the  whole  with 
the  law,  and  only  r^ret  that  the  Division  Court 
act,  instead  t>f  being  simply  patched  up  fu 
it  were)  by  detached  acts,  could  not  have 
been  re-cast  and  carefully  re-enacted  widi 
numerous  other  amendments  consolidated  in 
one  act  At  the  same  time  there  are  undoubt- 
edly some  ambiguities  in  the  act.  The  first 
clause  of  the  new  act  was  certainly  required. 
It  settles  a  debateable  point  as  to  the  validity 
of  judgments  in  those  courts,  when  more  than 
six  years  old.  The  second  clause  is  one  um- 
versally  acknowledged  heretofore  as  needed, 
and  will  save  the  costs  of  many  cases,  where 
in  fact  no  real  defencei  exists.  If  a  defendant 
has  no  defence  to  a  note  or  account  when  par- 
ticulars are  served,  why  put  parties  to  the  ex- 
pense of  a  trial  or  witnesses  ?  This  clause  is 
perhaps  a  little  ambiguous  in  some  things, 
and  some  questions  may  arise  as  to  its  future 
working.  It  is  left  somewhat  uncertain 
whether  execution  may  issue  immediately  od 
signing  judgment  Is  that  the  intention  ?  It 
is  left  uncertain  within  what  time  the  judge 
may  set  aside  the  judgment  Can  he  grant  a 
new  trial  within  fourteen  days  or  at  any  time 
after  ?  No  time  is  limited  as  to  his  interfer- 
ence. The  clause  says:  ^^  that  final  judgment 
may  he  entered  on  or  at  any  time  within  one 
month  after  the  return  of  wmmonsy 

It  seems  to  me  upon  the  whole,  that  the 
true  meaning  of  the  act  is,  that  the  clerk  is  to 
enter  judgment  on  the  court  day,  which  is 
certainly  the  return  day  of  the  summons ;  or 
he  nlay  omit  to  do  so  at  his  discretion  and  let 
the  matter  lie  over  for  a  month,  Which  would 
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be  about  the  time  the  judge  ordinarily  would 
give.  The  clause  sajs :  *^  execution  may  after- 
\rards  issue  at  the  request  of  the  plaintiff." 
That  means  (I  should  suppose)  at  once  on 
signing  judgment  I  see  by  a  long  letter,  in 
many  respects  yery  ably  written,  making  com- 
ments on  the  new  act,  published  in  the  Leader 
newspaper  on  the  24th  day  of  March,  that  the 
writer  does  not  see  his  way  clear  at  all  as  to 
this  second  clause.  He  cannot  tell  what  time 
the  clerk  is  to  sign  judgment — what  return 
day  of  the  summons  means.  I  think  it  is 
plain  the  return  day  of  a  summons  is  the 
court  day. 

The  error  in  the  clause  would  seem  to  be 
Id  leaving  it  in  the  power  of  the  clerk  to  enter 
a  JHjJgment  ^^  at  any  time  toithin  a  mcnth 
a/trr  the  return  daif  (that  is  the  court  day). 
Ihis  18  ambiguous  or  uncertain.  He  might 
enter  judgment  at  any  time  within  the  month. 

Section  5  of  this  act  is  one  really  worthy  of 
all  praise.  It  enacts  if  **  A."  have  a  just  debt 
igjtinst  "  B.",  and  "  C."  owes  "  B."  a  debt,  that 
debt  (even  if  "  A."  has  not  yet  got  a  judg- 
ment) may  be  garnished  or  taken  hold  of 
le'n'ally  to  pay  "A."  It  might  be  well  to 
apply  this  principle  to  the  Superior  Courts. 
It  afords  the  creditor  a  great  additional 
remedy,  heretofore  not  in  bis  power,  unless  un- 
der the  attachment  laws,  when  a  debtor  had 
left  the  country.  So  a  debt  under  like  cir- 
cumstances, by  this  new  act,  may  be  gami- 
Kbed  where  the  creditor  has  an  unpaid  judg- 
ment against  his  debtor.  The  Division  Court 
!iw  was  always  defective,  on  account  of  the 
want  of  such  powers.  It  may  be  that  there 
L«  a  little  ambiguity  in  some  of  the  after 
elau»es  of  this  act,  enacted  to  carry  out 
tbe  garnishing  powers  ;  but  I  think  they 
will  be  easily  worked  and  understood  by  the 
judges. 

It  will  be  seen  that  the  creditor  has  two 
steps  to  take,  or  rather  he  may  take  two  steps 
legally,  to  secure  the  money  in  the  hands 
of  tbe  garnishee.  He  may,  on  afQdavit  filed, 
gel  a  judge*s  attaching  order,  which  may  be 
sirred  m  any  county  in  Ontario.  That  fixes 
tbe  debt  in  bis  favor  in  the  garnishee's  hands. 
He  then  has  to  summon  tbe  garnishee  and  his 
debtor  io  the  Division  where  the  garnishee  lives. 
That  is  the  suit,  in  order  to  give  the  garnishee 
^^  little  trouble  as  possible,  must  be  brought 

Wme  to  his  door,  and  the  debtor  called  there 

too. 

It  is  not  to  be  wondered  at  that  there  is 


some  doubt  about  the  construction  of  these 
clauses,  for  this  garnishing  even  in  the  Superior 
Courts,  is  a  process  very  complicated  and 
confused,  and  hard  to  work. 

In  the  action  against  the  primary  debtor 
under  the  6th  section  of  the  act,  the  suit 
against  the  garnishee  goes  on  too,  pari  passu. 
Upon  giving  judgment  against  the  debtor  on 
particulars  served,  if  the  garnishee  owes  him, 
he  must  pay  that  debt,  in  discharge  of  the 
primary  debtor's  debt 

By  section  6,  sub-section  4,  it  is  very  use- 
fully enacted  that  no  attaching  order  need  be 
taken  out  at  all,  if  the  creditor  choose  to  take 
the  course  of  only  serving  a  summons  on  the 
garnishee.  If  the  creditor  does  this,  then  the 
summons  has  the  effect  of  a  garnishing  order. 

Then  this  sub-section,  it  will  be  seen,  allows 
the  judge  to  make  the  summons  returnable  at 
any  time  at  his  Chambers;  a  very  useful 
power.  It  would  seem  that  this  part  of  the  law 
only  applies  where  the  primary  creditor  has  a 
judgment  against  his  debtor,  for  it  says  it 
shall  not  be  absolutely  necessary  to  summon 
the  debtor,  which  is  a  practice  similar  to  that 
in  the  Superior  Courts. 

The  writer  in  the  "  Leader  "  objects  very 
much  to  the  18th  section  of  this  act  I 
really  think  it  a  very  useful  section.  There 
may  be  some  impropriety  in  allowing  a  dele- 
gated person,  not  a  bailiff,  to  execute  process 
(especially  executions),  but  if  the  person  is 
authorized  to  do  it  by  the  clerk  at  the  election 
of  the  plaintiff,  who  is  the  interested  party, 
no  one  can  object  This  person  must  strictly 
comply  with  tbe  law. 

This  act  seems  to  have  a  good  deal  of  con- 
fidence m  the  intelligence  of  clerks,  and  if  all 
clerks  were  like  the  writer  in  the  "  Leader ^^  * 
they  might  very  properly  be  trusted  with 
large  discretionary  powers.  In  fact  our  Pro- 
vince has  many  very  intelligent  clerks. 

This  section  18  of  the  act,  allows  the  clerk 
to  send  process  and  executions  to  any  bailiff 
within  his  county  (and  as  I  understand  it)  to 
any  bailiff  in  any  other  county  for  execution, 
and  said  bailiff  is  bound  to  enforce  or  serve 
the  execution  of  process  and  return  it  His 
securities  are  liable  for  his  misconduct  The 
bailiff  may  of  course,  or  if  not  he,  the  plain- 
tiff or  some  one,  run  some  risk  in  the  trans- 
mission of  money  from  great  distances  to  the 
head  county.  In  this,  and  in  the  matter  of 
fees,  this  section  may  be  found  ambiguous 
agaiiU 
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The  act  generally  leaves  the  question  of 
fees  (especially  fee  fund  fees)  in  great  doubt 
What  was  the  Attorney  General  about  when 
he  left  the  Goyemment  in  the  lurch  Jin  this 
way  I  thought  he  was  so  careful  of  the 
public  purse  I 

The  24th  section  is  a  useful  one,  only  it 
may  take  fees  out  of  the  clerks  pockets.  It 
allows  the  renewal  of  executions  without 
their  re-issue.  Section  26,  grants  the  power 
to  judges  to  give  new  trials  in  interpleader 
trials. 

Section  17  repeals  a  part  of  the  old  Divi- 
sion Court  law,  with  respect  to  the  defence  of 
set  off,  and  (as  the  writer  in  the  Leader  says) 
leaves  the  whole  matter  of  set-off  in  a  fog,  I 
have  not  much  room  here  to  enlarge  on  this 
part  of  the  act  This  act  was  intended  to 
be  framed  with  great  care,  and  is  so  to  a 
great  extent,  yet  it  shows  how  difficult  it  is 
often  for  the  best  lawyers,  to  be  as  clear  as 
they  ought  to  be,  in  framing  laws,  on  matters 
with  which  their  minds  are  familiar. 

L.  £i,  ^. 
24th  March,  1869. 


[We  cannot  say  that  we  agree  in  all  respects 
with  our  correspondent,  nor  do  we  think  the 
act,  admirable  as  many  of  its  provisions  are, 
is  deserving  of  all  the  praise  he  bestows  upon 
it  The  Board  of  Judges  may  do  much  by 
their  Rules  to  remedy  defects,  omissions  and 
mistakes;  of  which  there  are  undoubtedly 
many  in  the  act  Section  17  is,  we  apprehend, 
intended  to  repeal  section  95,  not  section  98. 
Ed.]  

Master  and  Smanti  Act — Refusal  to  ^^pay 

the  piper y 
To  THE  Editorb  or  THE  LooAL  CouaTs'  Gazette. 

A.  an  innkeeper,  employs  B.  a  fiddler,  to 
play  for  him  at  a  ball  on  a  given  evening.  B. 
performs  his  agreement,  but  A.  for  certain  rea- 
sons, disputes  his  liability,  whereupon  B.  lays 
an  information  before  a  magistrate  under  the 
Master  and  Servants'  Act,  Con.  Stat  U.  C, 
cap.  75  sec.  8,  to  recover  the  sum  agreed  upon. 

As  there  is  a  difference  of  opinion  among  our 
magistrates  as  to  whether  such  a  case  comes 
within  the  8rd  sec.  of  said  Act,  your  opinion 
in  the  next  number  of  the  Local  Courts'  Ga- 
zette, will  oblige, 

A  Subscribes. 

Clinton,  Feb.  25,  1869. 


[The  Magistrate  has  we  think,  no  jurisdiction 
in  such  case.~ED.] 


Division  Courts —  Where  a  Bailiff  tnay  he 

sued. 

To  THE  Editors  op  the  Local  Courtb*  GAzmi. 

Dear  Sir, — Can  a  bailiff  be  sued  in  adjoto- 

ing  Division  in  another  County  from  whidi  be 

officiates  as  bailiff,  when^  such  DiTision  is 

nearer  the  clerk's  office,  or  the  holding  of  the 

court,  than  any  other  in  the  County  where  bo 

is  bailiff 

Your  answer  to  the  above  will  much  oblige, 

Ax  Old  Scbscribek. 
Gait,  Feb.  20,  1869. 


[If  the  Court  be  nearest  to  defendant—He 
can. — Ed.] 

REVIEWS. 

The  Law  Magazine  and  Law  Review  :  Feb- 
ruary, 1869,  London :  Butterworth. 
We  draw  largely  from  the  masterly  pages 
of  this  welcome  quarterly.  The  last  number 
contains  articles  on  the  following  subjects :— 
Jettison  and  General  Average — Considerations 
on  the  facilitating  proceedings  in  Crimintl 
matters — Lord  Kingsdown,  formerly  known 
as  Mr.  Pemberton  Leigh,  who  is  spoken  of  il 
a  lawyer  of  much  ability,  but  whose  name,  bt. 
being  a  mere  lawyer,  though  successful  and 
upright,  will  be  scarcely  known  to  posterity- 
Post  nuptial  Settlements — The  High  Sheriff 
which  we  copy — London  Criminal  Law  and 
Procedure  and  Church  Patronage,  neither  of  i 
which  will  interest  us  much  here  —  Lord 
Cranworth — Amalgamation  of  the  Professioni 
— Recent  dedsioos  on  the  Equitable  doctrine 
of  notice,  transcribed  for  the  benefit  of  oar 
readers — &c 

The  American  Law  Review  :  Boston :  Littkt 

Brown  &  Ca    January,  1869. 

This  comes  naturally  in  order  after  the 
quarterly  it  would  seem  to  take  partly  as  a 
model.  It  commences  with  an  excellent 
article  on  the  confinement  of  the  insane,  then 
follow  other  articles  of  much  interest  to  its 
readers  south  of  us.  It  contains  the  usual 
excellent  digests  of  cases,  English  and  Ameri- 
can, that  we  have  so  often  alluded  to. 

Books  Received. 

We  also  acknowledge  the  regular  receipt  of 
The  Solicitors'  Journal  and  Webklt  Re* 
PORTER ;  The  Law  Times,  with  Reports ;  Tbi 
American  Law  Register  ;  Blackwood  and 
the  English  Quarterlies ;  Lower  Canada 
Jurist;  Legal  Intelligencer,  Philadelphia; 
Legal  Journal,  Pittsburg ;  Chicago  Legal 
News  ;  Qodet's  Ladies  Book,  Ac. 
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DIARY   FOR  APRIL. 


1.  TT^nr.  Local  School  Siipt.  term  of  office  begins. 

4.  SL'y.  1st  Sunday  a/Ur  Etuter. 

\  Moil  County  Court  of  York  Term  begins. 

7.  Wed.  Local  Tre«8arer  to  return  arrears  of  taxes  due  to 

County  Treasurer. 
M  fkit..  County  Court  of  York  Term  ends. 
U.  i^l'.V.  fnd  Sunday  after  East€r. 
li.  SIX.  STd Sunday ajfter Easter. 
23.  Fri...  St.  George, 

i\  SIX.  lah  Sunday  after  Eaeter.    St.  Mark. 
yi.  Fri..  Last  day  for  non-residents  to  give  list  of  lands 
or  apportionments  fh>m  assessment.    Last  day 
for  Local  Clerks  to  return  occupied  lands  to 
County  Treasurer. 


%h  ^0(al  (Simti^* 


AND 
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"SPECIAL"  SUMMONS. 

It  is  to  be  expected  that  when  a  new  mode 
of  procedure  is  introduced  into  any  Court, 
difficulties,  or,  at  least,  apparent  difficulties 
will  pr^ent  themselTes— ^and  this  in  a  greater 
or  less  degree,  according  to  circumstances.  In 
Courts  where  the  practice  is  so  plain  and 
simple  as  in  Division  Courts,  one  would  ex- 
pect that  a  change  in  the  mode  of  entry 
of  judgments  would  be  very  easily  provided 
for,  and  more  easily  understood.  When  the 
changes  made  by  the  Common  Law  Procedure 
in  the  practice  of  the  Superior  Courts  had  to 
be  worked  out,  comparatively  little  difficulty 
'ns  felt  by  the  judges  or  practitioners ;  and 
thus,  comparing  small  things  with  great,  it 
seems  strange  that,  in  such  a  simple  matter  as 
the  recovery  of  a  judgment  in  a  Division  Court 
in  certain  cases,  at  the  expiration  of  a  certain 
Dumber  of  days  instead  of  a  day  certain,  any 
difficulty  could  arise.  If  half  the  care  and 
ibility  displayed  in  the  framing  of  the  analog- 
ous clauses  in  the  Superior  Court  Act  had  been 
spent  on  the  late  Division  Court  Act,  there 
voQld  be  nothing  for  us  now  upon  which  to 
comment 

%  the  Act,  as  it  stood  before  the  passing  of 
the  late  rules,  it  was  doubtful,  whether  it  was 
the  intention  of  the  Legislature  tliat  judgments 
eoming  within  the  second  section  of  the  Act 
\  tOQld^  in  case  no  notice  of  dispute  should  be 
'■  ftbi  within  the  proper  time,  be  entered  at  the 
^Iratlon  of  the  time  limited  for  the  putting 
k  aueh  notice,  or  whether  it  was  not  necessary 


that  the  plaintiff  should  wait  until  the  Court 
day — the  former  return  day  of  a  summons — 
before  he  could  obtain  a  judgment  In  fact, 
so  doubtful  was  it  that  whilst  we  believe  it 
was  the  intention  of  the  framer  of  the  Act  to 
refer  it  to  the  former  period,  the  ordinary  rules 
for  the  construction  of  statutes  might  lead  to 
to  the  supposition  that  the  intention  of  the 
LegUlature  was  to  make  a  plaintiff  wait  until 
the  Court  day. 

Under  these  circumstances  the  Board  of 
County  Judges  came  at  once  to  the  rescue, 
and  under  the  ample  powers  given  to  them 
gave  the  Act  a  sensible  interpretation.  The 
forms  given  by  the  Act  are  altered  by  the 
Board,  and  rules  have  been  made  which 
in  the  matter  spoken  of  carry  out  the  reason- 
able intention  of  the  framer  of  the  fact 
The  special  summons  is  now  to  be  issued  in 
any  case  coming  within  the  second  section  of 
the  Act,  and  is  returnable  on  the  eleventh, 
sixteenth  or  twenty-first  day,  as  the  case  may 
be,  after  the  day  of  service ;  and  on  the 
succeeding  day  the  plaintiff,  unless  the  dcfcn- 
dent  has  filed  a  notice  disputing  the  claim, 
may  require  the  clerk  to  sign  judgment  for 
the  amount  claimed.  This  notice  of  dispute 
is  not,  we  apprehend,  necessary  when  the  case 
is  one  not  falling  within  the  second  section, 
as  no  judgment  by  default  can  be  entered 
except  it  comes  within  the  class  of  cases  therein 
described.  Some  persons  have  been  under 
the  impression  that  the  notice  of  dispute 
should  be  filed  whenever  it  was  the  intention 
of  the  defendant  to  contest  the  plaintiff's 
right  to  recover,  even  though  the  claim  did 
not  come  within  the  second  section.  But 
this  is  incorrect ;  there  are  now,  in  fact  two 
kinds  of  summons,  one  for  all  claims  within 
the  second  section,  under  which  judgment  by 
default  may  be  entered,  after  the  time  limited 
for  notice  of  dispute,  and  another  for  all  other 
cases,  the  practice  as  to  which  is  the  same 
as  it  was  before  the  Act 

In  another  respect  also  the  Board  had  to 
remedy  not  a  defect,  but  rather  a  mistake  in 
this  Act  Section  17  repeals  section  98  of  the 
Division  Courts  Act  and  makes  a  provision  in 
lieu  thereof.  Now  it  is  quite  evident  that  it 
was  intended,  as  will  be  seen  on  comparin;; 
the  sections,  to  repeal  section  95,  and  not  sec- 
tion 93.  The  effect  was  to  do  away  with 
notices  of  statutory  defences  altogether.  Tlic 
Board  of  Judges,  to  prevent  any  mistake  on 
the  point  and  to  keep  alive  the  very  proper 
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provisions  of  the  93rd  section,  have  re-enacted, 
as  it  were,  the  repealed  section  and  added  to 
it  a  further  provision. 

Such  are  some  of  the  results  of  a  careless 
and  hasty  legislation.  There  may  be  too 
much  even  of  a  good  thing.  If  alterations  are 
to  be  made  in  the  laws,  let  them  be  done  after 
a  careful  supervision  of  those  most  competent 
to  deal  with  them. 


SELECTIONS. 


EVIDENCE  OF  FOOTMARKS. 

About  four  years  ago,  as  we  learn  from  a 
paragraph  in  the  Timea^  a  man  named  Harris 
was  convicted  of  cutting  out  the  tongue  of  a 
neighbour's  horse  by  night  The  evidence 
was  solely  that  of  footmarks.  The  sentence 
was  eighteen  months'  imprisonment,  which 
told  so  on  the  prisoner  that  he  died.  Since 
then  his  innocence  has,  it  is  said,  been  com- 
pletely established. 

Of  all  evidence  habitually  adduced  before 
magistrates,  at  quarter  sessions,  and  at  assizes, 
there  is  scarcely  any  so  common  as  that  of 
footmarks,  and  certainly  none  so  worthless. 
**  I  found  footmarks, — 1  compared  them  with 
the  prisoner's  boot; — ^They  corresponded  ex- 
actly."    If  the  tracks  do  exactly  fit  the  boots, 
they  are  the  strongest  evidence  that  the  boots, 
with  probably  the  prisoner  in  them,  assisted 
at  whatever  was  done  when  the  tracks  were 
made.     Unless  the  tracks  fit  exactly^  they  are 
no  evidence  at  all.    Now  the  value  of  the  above 
statement,  as  usually  received  in  evidence  from 
the  mouth  of  a  rural  policeman,  or  other  wit- 
ness, will  be  more  correctly  appreciated  if  you 
consider  the  process  which  would  be  requisite 
in  order  to  determine  that  the  tracks  do  fit 
exactly.     A  mere  eye  comparison  of  the  shape 
of  the  sole  with  the  edge  of  the  track  is  clearly 
not  enough,  because  scores  of  men  may  wear 
their  boots  into  very  much  the  same  shapes, 
especially  if  made  by  the  same  maker.     Nor 
is  it  enough  to  count  the  hob  nails,  because  a 
country  cobbler  will  very  likely  have  a  set 
pattern  and  a  set  number  of  nails  for  all  boots 
of  a  certain  size.     The  orthodox  plan,  when 
the  print  is  yet  plastic,  in  wet  clay  or  garden 
mould  for  instance,  is,  we  believe,  to  press  the 
boot  down  into  the  print,  and  then  stand  aside 
and  see  if  the  fit  looks  all  right     It  is  true 
that  the  sole  is  the  crucial  test,  and  thai  while 
in  the  print  no  one  can  see  the  sole ;  but  the 
plan  has  this  advantage,  that  the  firm  pressure 
in  the  soft  soil  produces  in  the  old  print  a  new 
one,  which,  ex  necessitate^  must  correspond 
exactly  with  the  boot     In  many  cases  a  very 
accurate  admeasurement  with  compasses  would 
be  necessary  to  test  the  correspondencies  of 
the  two,  and  in  many  other  cases,  from  the 
imperfection  of  the  print  the  test  is  imprati- 
cable. 


The  prisoner's  advocate  ought  always  to 
examine  the  witness  minutely  as  to  the  pro- 
cess by  which  he  satisfied  himself  that  the 
boot  corresponded  with  the  track.     A  fev 
months  ago  a  case  occored  in  which  a  pri;^one^, 
being  charged  before  a  clerical  magistrate,  on 
the  evidence  of  a  constable  who  deposed  in 
the  usual  form  that  the  prisoner's  boot  fitted 
the  footmark  to  a  nicety,  the  worthy  cleivy. 
man  took  the  boot  in  his  own  hands  and  (>er* 
sonall  V  compared  it  with  the  marks.     The  6rst 
thing  he  did  was  to  look  at  the  nailmarks,  when 
to  his  surprise  he  found  that  neither  in  num- 
ber nor  pattern  did  they  correspond  with  the 
nails  in  the  boot     The  prisoner,  of  couise, 
was  acquitted ;  but,  unless  the  magistrate  had 
made  this  discovery,  he  would,  in  all  proba- 
bility have  been  committed  on  this  blundenog 
evidence. — Solicitors^  Journal. 


SIMPLE  CONTBACTS  &  AFFAIRS 
OF  EVERY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADI>'0 

CASES. 

MoRTQAGSS  —  Fraud — Assionkent. — An  io- 
soWent  person  executed  to  his  son  &  mortg&s^' 
for  $1000,  of  which  $600  was  a  sam  fraaduleQt ; 
pretended   to  be  due  to  the  mortgagors  irife- 

Heldf  that,  even  if  the  remaining  sum  ▼&:; 
really  doe  to  the  mortgagee,  his  concurrence  in  the 
fraud  as  to  the  $600  rendered  the  mortgage  tcii 
in  toto. 

The  assignee  of  a  mortgage  is  entitled  to  set 

up  the  defence  of  a  purchase  for  ralne  irithoat 
notice. 

A  party  intending  to  parchase  a  mortgagt 
should  commanicate  with  the  mortgagor  be- 
fore purchasing ;  and  if  he  refrains  from 
doing  so,  his  assignment  is  subject  to  all  equities 
there  were  between  the  mortgagor  and  the  mort- 
gagee, though  the  assignee  may  not  haTe  bi'i 
actual  notice  of  them. 

The  assignee  of  a  mortgage,  impeaeheJ  as 
having  been  made  without  consideration  &n>i 
to  defraud  creditors,  in  setting  up  the  defeoce 
of  a  purchase  for  value  without  notice,  mast 
deny  notice  that  the  mortgage  was  given  with- 
out consideration ;  and  a  mere  denial  of  notice 
of  the  claim  of  the  impeaching  creditor  is  is* 
sufficient.  ^T'o^/en  y.  Douglas,  15  Chan.  R.  126. 


I 


MOBTOAaaS— iMPBOVtMSNTS    BY    PlTRCIIASEES 

UNDER  VOID  Sales — Abbkars  of  Imtebkst  — 
Improvements  made  hy  a  defendant  nnder  the 
belief  that  he  was  absolute  owner,  are  alloweJ 
more  liberally  than  to  a  mortgagee  who  tmproTei 
knowing  that  he  is  but  a  mortgagee. 

A  person  purchased  under  a  power  of  sn)e  ia 
a  mortgage,  but  the  sale  was  irregular,  and  va^ 
set  aside : 
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Held,  that,  *8  a  condition  of  relief  against  him, 
be  shoald  be  allowed  for  all  the  improvements 
he  had  made  under  the  belief  that  he  was  abso- 
iQte  owner,  so  far  as  these  improTements  en- 
hanced tboTalae  of  the  property,  bnt  no  further ; 
and  that  he  was  not  restricted  to  such  improve- 
ments as  a  mortgagee  in  possession  would  have 
been  entitled  to  make,  knowing  that  he  was  a 
mortgagee. 

During  the  lifetime  of  a  mortgagor,  the  mort- 
gagee has  no  lien  on  the  mortgaged  property  for 
more  than  six  years'  arrears  of  interest ;  though 
be  may  have  a  personal  action  on  the  covenant 
fur  more ;  bnt,  in  this  country  as  well  as  in 
£q  gland,  after  the  mortgagor's  death  the  mort- 
gagee  to  avoid  circuity  may,  as  against  the  heirs, 
tack  to  his  debt  all  the  interest  recoverable  on 
the  covenant. — Carroll  v.  Sober tton,  16  Chan. 
R.  173. 


Makuvagtu&s  or  Timber. — To  make  valid 
against  creditors  of  the  vendor,  a  sale  of  timber 
to  be  cat  down  by  the  vendor,  there  must  be  an 
actual  delivery  to  the  purchaser,  after  the  timber 
i3  cat  down,  followed  by  an  actual  and  continued 
change  of  possession  as  in  the  case  of  other 
chattels.— ifcJfiV/an  v.  McShirry,  15  Chan.  R.  188. 


Will. — In  the  interpretation  of  a  will,  ex- 
t^'insic  evidence  of  surrounding  circumstances, 
to  shew  what  a  testator  intended  by  his  will  is 
admissible ;  but  declarations  by  the  testator  of 
what  he  intended  by  his  will,  will  not  be  received 
for  that  purpose. — Davidson  v.  Boomer ^  15  Chan. 
R.  218. 


ExBciTTOBs,    CoHPsasATioif   TO. —  Siucc    the 
passing  of  the  Act  authorizing  the  Judge  of  the 
Sorrogate  Court  to  allow  compensation  to  exe- 
cutors and  trustees,  (22  Vic.  ch.  93,  sec.  47, 
Con.  S.  U.  C.  ch.  16,  sec.  66,)   it  has  been  the 
Eettled  practice  of  the  Master  here,  in  passing 
the  accounts  of  executors  to  allow  them  compen- 
eation  for  their  "  care,  pains,  trouble,  and  time, 
expended  in  and  about  the  executorship"  with- 
out an  order  from  the  Surrogate  Judge  allowing 
the  lame : — Where,    therefore,    an    executor, 
pending  an  account  before  the  Master,  obtained 
nch  an  order  from  the  Surrogate  Judge,  and 
the  Master  allowed  the  amount  of  compensation 
mentioned  therein  without  exercising  his  own 
jalgment  as  to  its  propriety  or  reasonableness ; 
^  appeal,  on  that  ground,  from  the  report  of 
tbe  Master  by  the  creditors  of  the  estate,  was 
allowed  and  the  executors  ordered  to  pay  the 
costs  thereof.  ~  jSi^^ar  v.   Diekton^   15  Chan. 
R.233. 


InYBSTIOATIOK  OV  TiTLB — MlBSIHO  TiTLB  DXXD 

— TiTLB  BT  Possession. — ^Where  there  was  no 
other  proof  of  the  execution  of  a  conveyance, 
which  constituted  a  link  in  the  chain  of  title, 
than  a  memorial  purporting  to  be  executed  by 
the  grantee  in  such  conveyance,  the  Court  refused 
to  force  the  title  upon  a  purchaser. 

In  order  to  make  a  good  title  by  possession  it 
must  be  shewn  that  the  whole  of  the  land  has 
been  actually  cleared  or  occupied  for  a  period 
of  at  least  twenty  years. 

A  title  by  possession  can  only  be  made  to  so 
much  of  a  parcel  of  land  as  has  been  actually 
cleared  or  occupied  for  twenty  years. —  WUhart 
V.  Cookf  15  Chan.  R.  287. 


Lahdlobd  abd  Tbnabt. — It  is  not  neces- 
sary to  the  validity  of  a  notice  to  quit,  given  by 
the  general  agent  of  a  landlord  to  a  tenant,  that 
the  agency  should  appear  on  the  face  of  the 
notice. — Jonet  v.  PhippSf  Law  Rep.  8  Q.  B.  567 . 


Mastkb  ahd  Sxbvant. — The  defendant  was 
engaged  in  constructing  a  sewer,  and  employed 
men,  with  horses  and  carts.  The  men  were  al- 
lowed an  hour  for  dinner,  but  were  directed  not 
to  go  home  or  to  leave  their  horses..  One  of 
the  men,  however,  went  home,  about  a  quarter 
of  a  mile  out  of  the  direct  line  of  his  work,  to 
dinner,  and  left  his  horse  unattended  in  the 
street  before  his  door.  The  horse  ran  away, 
and  injured  the  plaintifTs  fence.  JTeldf  that  the 
jury  were  justified  in  finding  that  the  man  was 
acting  within  the  scope  of  his  employment. — 
Whatman  t.  Pearton,  Law  Rep.  8  C.  P.  422. 


Misbbpbesbktatiob. — Ik  is  not  sufficient,  in  a 
bill  praying  to  be  relieved  from  a  contract  for 
shares  in  a  company  on  the  ground  of  being 
induced  by  misrepresentation  in  a  prospectus,  to 
allege  generally  that  the  prospectus  contained 
false  statements,  by  which  the  plaintiff  was 
deceived  and  drawn  into  the  contract ;  bnt  the 
precise  misrepresentation  must  be  distinctly 
stated,  and  also  that  it  formeda  material  induce- 
ment to  the  plaintiff  to  take  shares. — Uallowes 
T.  Fernu,  Law  Rep.  8  Ch.  467. 


Railway.— 1.  A  railway  company  are  bound 
to  take  every  reasonable  care  to  prevent  danger 
to  their  passengers  from  cattle  coming  on  to 
the  line,  bnt  they  are  not  bound  to  maintain 
fences  sufficient  to  keep  cattle  off  the  line  under 
all  circumstances. — Buxton  v.  i^.  B.  Railtcay  Co,^ 
Law  Rep.  8  Q.  B.  -549. 

2.  Where  a  railway  company  have  diverted  a 
road,  ultra  viree,  but  with  a  6ona  fide  view  to  the 
convenience  of  the  public,  a  court  of  equity  wil 
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not  compel  them  to  replace  the  road,  if  the  re- 
Bult  will  be  to  cause  greater  inooiiTeiiienoe  to  the 
public  or  to  the  complaiDing  section  of  the  pnb- 
lie.  In  such  a  case,  an  information  was  dis- 
missed, bat  without  prejudice  to  a  proceeding  at 
law. — Aitcrney  Oeneralr.  Ely,  l^c,  Railway  Co., 
Law  Rep.  6  £q.  106. 

Imtebflvadbr. — Bill  of  sale  of  merchandise 
examined  by  S.  and  Q.,  the  consideration  of 
which  was  for  a  pre-existing  debt  and  cash  he 
then  advanced  by  S.  to  them.  It  was  admitted, 
that  they  were  unable  to  pay  their  debts  in  full. 
S.  and  G.  made  the  transfer  at  the  request  of  the 
plaintiffs ;  and  with  the  cash  they  received,  they 
paid  one  debt  they  owed  by  10s.  in  the  £,  and 
other  small  debts  they  paid  in  full  in  cash.  The 
rest  of  the  cash  they  offered,  though  not  accept- 
ed, to  pay  10s.  in  the  £  to  0.  &  C,  who  were 
holders  of  the  notes  sued  on  by  the  defendants 
in  the  original  action. 

The  jury  were  told  that  if  the  object  of  the 
sale  was  merely  to  prevent  other  creditors  Arom 
enforcing  their  claims,  or  of  giving  plaintiffs  a 
preference  as  against  the  defendants  or  other 
creditors,  it  would  be  void. 

Held,  on  the  authority  of  Wood  v.  Dixie,  8 
Q.  B.  892,  and  Graham  v.  I\trber,  14  C.  B.  414, 
that  it  should  have  been  left  to  them  to  say 
whether  the  sale  to  plaintiff  was  bona  fide,  for 
the  purpose  of  relieving  the  ezeoution  debtors 
from  the  necessity  of  a  forced  sale  of  their  goods, 
or  for  the  mere  purpose  of  protecting  them  from 
the  claims  of  other  creditors,  in  which  latter  case 
it  would  be  void.  But  as  the  jury  found  gener- 
ally for  the  plaintiffs,  a  nonsuit  was  refused. 

Seld,  that  it  was  no  objection  to  the  jurat  of 
an  affidavit  that  it  did  not  shew  that  the  two 
barginees  were  severally  sworn.Snider  v.  Bank 
of  Toronto,  6  L.  J.,  N.  S.,  100. 


DUED— TXSTAMINTAKT    PAPBB — WiLL    BITO- 
CABLR — CaMOBLLATION  OF  ADMIBISTBATtON — PBO- 

BATE.— One  S.  died  in  1868,  leaving  his  next  of 
kin,  who,  believing  that  S.  died  intestate,  obtain- 
ed administration.  Q.  afterwards  found  an 
agreement  and  will  under  seal  of  S.  in  the  same 
paper  in  the  possession  of  F.  the  only  witness  to 
its  execution.  By  this  paper  S.  agreed  to  con- 
vey part  of  a  lot  of  land  to  G.  on  certain  condi* 
tions,  S.  owned  at  the  date  of  the  paper,  the 
other  half  of  the  same  lot, and  also  some  person- 
alty. By  this  paper,  in  case  the  conditions  were 
performed,  S.  devised  all  his  real  and  personal 
estate  to  G.  and  his  heirs.  Some  years  after  the 
date  of  the  paper,  S.  conveyed  the  other  half  of 
the  lot  to  G.  the  devisee,  and  took  a  mortgage  for 
the  balance  of  the  unpaid  purchase  money. 


Held,  that  this  paper  was  a  will  and  not  a  deed 
and  therefore  not  revocable,  but  although  the 
subsequent  conveyance  to  G.  and  reconveyanee 
by  way  of  mortgage  to  8.  might  hare  the  effect 
of  revoking  pro  tanto  the  will  relating  to  the  real- 
ty— ^yet  it  had  not  the  effect  of  revoking  it  ai  to 
the  personalty. 

Held,  also,  that  it  was  a  good  will  of  the  per- 
sonalty, notwithstanding  it  devised  real  estate 
and  had  only  one  witness  to  its  execution. 

Held,  also,  that  the  letters  of  administration 
must  be  brought  in  and  cancelled,  and  the  paper 
admitted  to  probate. — In  re  goodt  cf  Snider,  de- 
ceased, 6  L.  J.,  N.  S.  101. 


MAGISTBATES,  MUNICIPAL, 
INSOLVENCY,  &  SCHOOI.    LAW. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Municipal  Law — Bill  by  RATErATsa  — 
Where  a  by-law  was  passed  by  a  township 
council  for  raising  a  loan  for  a  special  purpose, 
it  was  held  to  be  contrary  to  the  daty  of  tbe 
township  Treasurer  to  apply  the  money  to  aoj 
other  corporate  purpose. 

But  where,  in  such  a  case,  tbe  applicatioo 
had  been  actually  made  before  the  filing  of 
a  bill  by  a  ratepayer  complaining  of  the  ap> 
plication,  and  such  application  had  been  made 
in  good  faith,  in  discharge  of  a  legal  liabilitj 
of  the  township,  and  the  township  oooncil 
approved  of  and  adopted  the  payment,  a  bill 
by  a  ratepayer  io  compel  the  Treasurer  to 
repay  the  amount  and  personally  bear  the  loss, 
was  dismissed. — Orier  v.  Plunket,  15  Chan.  R. 
152. 


Tax  Sales. — After  a  sale  of  land  for  taxes 
for  1859  and  following  years,  a  subsequent  sale 
for  the  taxes  of  1858  was  held  invalid,  and  the 
purchaser  under  the  first  sale  was  held  entiUed 
to  retain  the  land  free  from  past  taxes. 

A  municipal  officer  charged  with  some  irrega- 
laiiUes  in  'the  performanoe  of  his  daty,  but  not 
guilty  of  any  fraud  or  intentional  wrong,  is  an 
improper  party  to  a  bill  to  set  aade  a  tax-sale 
on  the  ground  of  such  irregularities. — MiUt  v. 
McKay,  16  Chan.  B.  192. 


A  wife  cannot  execute  a  deed ;  which  is,  per- 
haps, the  reason  why  Shakspeare,  who  was  a 
first-rate  lawyer,  made  Macbeth  do  the  deed, 
which  lady  Macbeth  would  have  done  so  much 
better,  had  not  a  deed  done  by  a  woman  been 
void  to  all  intents  and  purposes. — Comic  Black' 
stone. 
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ONTABIO  BEFOBTS. 


QUEEN'S  BENCH. 


(BtfOTtedby  C.  Robiksov,  Esq., Q.C.,  Reporter  to  the  Court.) 


In  bi  Bu&bowss. 

DiviHon  Court — Prohibition— Estoppel-^EntiUing  of  qfflr- 
darita — A(^oumment  by  DitiHon  Court  Judge  of  hearing 
of  cauje  to  Chamber* — Reading  of  uritten  jvidgment  by 
CjctIc— Examination  of  parties  under  oath. 

In  an  application  for  a  prohibition  against  th«  Judge  of  a 
Divisiua  Court,  fur  an  alleged  actmg  witliout  Jurisdic 
tiim  in  a  cause  before  him  in  that  Court,  the  affidavits 
up)D  which  the  rule  nisi  waa  granted  were  entitled,  "  In 
the  matter  of  a  certain  cause  In  the  First  Division  Court 
of  the  Counties  of  L.  ft  A.,  in  which  E.  A.  M.  is  plaintiff, 
and  B,  D.  is  defendant :"  Held^  following  Hargreaves  v. 
ifavct,  5  E.  ft  B.  272,  that  the  entitling  of  the  affidavits 
io  tiiiii  way  waa  unobjectionable. 

A  Jud,^  of  the  Division  Court  may,  under  the  86th  section 
of  the  Division  Court  Act,  cu^oum  the  hearing  of  a  cause 
from  a  rpgnJar  sitting  of  the  Court  to  his  Chambers 
within  the  territorial  bmits  of  the  division,  and  such  ad- 
juoniment  of  the  hearing  of  the  cause  is  in  effect,  if  not 
objected  to  by  tlie  paxUes,  an  cu^foummtnt  of  the  Court 
to  kear  that  oaiiss. 

Wkere  a  Judge  of  the  Division  Conrt,  at  the  close  of  the 
Ittarisg  of  a  cause  before  him,  announced  that  he  would 
lai^  time  to  consider,  and  deliver  judgment  at  his 
Chambers  on  a  subsequent  day,  without  naming  an 
hour,  and  before  that  day  sent  a  written  Judgment  to 
the  Cleric  of  the  Court*  who  read  it  in  his  office  to  the 
ai^i'Uta  of  both  parties  on  that  day  : 

EtUi,  a  sufficient  delivery  of  a  written  Judgment  within 
8c«;tiou  106  of  the  Division  Court  Act. 

A  Ju'ige  of  the  Division  Court  may,  under  section  103  of 
tJk  Division  Court  Act,  examine  under  oath  i)laintiff  or 
de&D'iant  in  any  cause  before  him  in  that  Court,  al- 
though the  demand  exceed  eight  dollars. 

Held,  aLso,  that  an  applicant  for  a  prohibition  against  a 
Jud^  of  the  Division  Court  for  excess  of  Jurisdiction, 
who  has  appeared  at  the  trial,  cross-examined  witnesses, 
ai^med  the  case  before  the  Judge,  and  taken  no  excep- 
titiQ,  at  the  time,  to  the  Jurisdiction,  is  precluded  \ij  his 
owQ  act  fh>m  objecting  to  the  Jurisdiction  after  Judg- 
ment entered  and  execution  issued  in  the  Court  below. 

Diamond  obUined  a  nilo  nui  oalling  on  J.  J. 
Barrowea,  Esq.,  Judge  of  the  Coaot/  Coart  of 
the  CoQQty  of  LeDnoz  and  Addiogton,  and  Ezra 
A.  M&IIory,  plaintiff  in  a  certain  cause  in  the 
First  DiTision  Court  of  the  said  County  against 
Barnabas  Diamond,  to  shew  cause  why  a  vrit  of 
prohibition  should  not  issue  directed  to  the  said 
•'adge  and  the  said  Ezra  A.  Mallory,  prohibiting 
Aoy  farther  steps  being  taken  for  the  enforcement 
of  the  judgment  pronounced  in  the  same  cause,  or 
the  execution  issued  thereon,  on  the  following 
groondfl. 

1.  That  the  Judge  exceeded  his  jurisdiction  in 
heariDg  and  determining  the  said  cause,  by  ad- 
joaraing  the  same  from  open  Court  to  his  Cham- 
bers to  a  subsequent  day,  and,  before  that  day 
&niTed,  making  a  further  adjournment  to  another 
^7i  OD  which  latter  day  he  heard  eyidence  in 
the  cause  at  his  Chambers,  which  he  had  no 
power  to  do. 

2.  That  the  Judge  exceeded  his  jurisdiction  in 
pffonouncing  and  deliTeriog  his  judgment  out  of 
open  Court,  at  the  Clerk's  ofBce,  without  hsTing 
fint  in  open  Court  fixed  a  day  and  hour  for  pro- 
noaoeing  and  deliTering  such  judgment. 

3.  That  the  said  Judge  called  plaintiff  as  a 
^tness  in  his  own  behalf  in  said  cause,  wherein 
tbe  claim  or  demand  exceeded  eight  dollars. 

4.  That  toe  written  judgment  so  deliTcred  did 
Botfix  any  day  on  which  defendant  was  ordered 
to  pay  the  amount  thereof,  and  was  otherwise 
ifregalar,  illegal  and  incapable  of  being  enforced. 


6.  That  said  judgment  was  never  duly  pro- 
nounced and  deliTered,  and  the  said  Judge  was 
functuB  officio  when  he  did  pronounce  and  deliver 
the  same. 

6.  And  on  grounds  disclosed  in  affidavits  and 
papers  filed. 

The  facts  appearing  from  the  affidavits  filed 
were  to  the  following  effect :  A  summons  was 
issued  in  the  suit  on  22nd  February  last,  out  of 
the  Pirst  Division  Court  of  the  County  of  Lennox 
and  Addington,  in  favor  of  Ezra  A.  Mallory 
against  Barnabas  Diamond,  commanding  tho  lat- 
ter to  appear  at  the  sittings  of  the  said  Court,  to 
be  holden  at  the  Town  Hall,  Napanee,  on  Satur- 
day, the  21  St  March,  1868.  On  the  return  of 
the  summons  the  defendant  appeared  and  the 
oanse  was  called  on  for  hearing  on  that  day, 
when  several  witnesses  were  examined  on  behalf 
of  the  plaintiff,  and  the  case,  together  with  the 
Court,  was  adjourned  to  the  next  Monday,  the 
28rd  of  March.  On  Monday,  the  23rd,  the  de- 
fendant attended  when  other  witnesses  were  ex- 
amined, and  the  Judge  again  adjourned  the  cause 
until  the  Friday  following,  viz.,  the  27th  March, 
to  be  heard  at  the  Judge*s  Chambers  in  the  Court 
House,  in  Napanee,  and  not  in  the  Town  Hall. 
The  object  of  that  adjournment  was  to  obtain  the 
attendance  of  the  said  Mallory;  whom  the  County 
Conrt  Judge  wished  to  examine.  Mallory  had 
been  subpoenaed  to  attend  the  sittings  of  the 
Court  of  Oyer  and  Terminer  at  Kingstcfn,  and 
could  not  be  present  on  the  day  mentioned,  the 
27th  March,  on  which  the  Judge,  on  or  about  the 
25th  March,  directed  the  hearing  of  the  case  to 
be  further  postponed  to  the  8rd  of  April,  at  his 
Chambers  in  the  Court  House,  and  notice  was 
given  of  the  Ume  and  place  to  defendant's  agent, 
who  informed  the  defendant  thereof. 

On  Friday,  the  8rd  of  April,  Mallory,  with  his 
counsel,  and  Diamond,  with  his  counsel,  attended 
before  the  Judge  at  his  Chambers,  and  the  Judge 
called  Mallory  as  a  witness,  and  swore  and  ex- 
amined him,  and  he  was  cross-examined  on  behalf 
of  Diamond.  After  Mallory  had  been  sworn, 
the  Judge  asked  Diamond  if  he  would  be  sworn 
in  the  cause,  but  he  declined,  saying  that  Mal- 
lory had  stated  the  matters  of  the  suit  correctly. 
After  Mallory  had  been  sworn,  Diamond's  coun- 
sel argued  the  case  for  him,  and  Mai  I  cry's  agent 
argued  on  the  other  side.  The  Judge  said  he 
wished  to  consult  the  authorities  referred  to,  and 
proposed  that  he  should  give  a  written  judgment 
on  Tuesday.  7th  April,  to  which  both  agents  and 
parties  assented. 

The  Judge  made  up  his  judgment,  and  en- 
closed it  in  a  sealed  envelope,  with  the  papers, 
to  the  Clerk  of  the  Court,  in  the  usual  way,  be- 
fore 7th  April,  and  the  judgment  was  exhibited 
by  the  Clerk  to  the  parties  and  their  agents  on 
that  day.  The  Judge  had  endorsed  on  the  sum- 
mons, before  it  was  sent  to  the  Clerk,  "  Judg- 
ment for  the  plaintiff  for  ninety-nine  dollars  and 
three  cents  and  costs,  to  be  paid  on  the  18th  day 
of  April,  1868.  Tax  as  many  witnesses  as  are 
sworn  to  in  affidavit  of  disbursements. 

J.  J.  BUBBOWBS." 

There  was  also  a  written  judgment,  giving  the 
grounds  of  his  deciMon  in  extemo,  a  copy  of 
which  was  filed  on  this  application. 

One  of  the  parties  who  acted  as  agent  for 
Diamond,  stated  in  his  affidavit  that  on  the  23rd 
of  March  the  Judge  expressed  his  intention  to 
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adjouro  the  cause  to  his  Chambers  and  then  and 
there  adjoam  the  further  hearing  of  said  cause  to 
his  Chambers  on  Friday,  27th  March,  but  the 
Courtwas  not  then  adjourned  by  the  said  Judge, 
and  other  causes  were  afterwards,  on  the  same 
day,  immediately  thereaAer,  called  on  and  dis- 
posed of  by  the  Judge  in  Court. 

Richards,  C.  J.>  delivered  the  judgment  of 
the  Court 

[After  reviewing  the  authorities,  the  judgment 
continued.] 

Here  the  affidavits- are  entitled,  **  In  the  Com- 
mon Pleas.  In  the  matter  of  a  certain  cause  in 
the  First  Division  Court  for  the  County  of  Lennox 
and  Addlngton,  in  which  one  Ezra  A.  Mallory  is 
plaintiff,  and  one  Barnabas  Diamond  is  defen- 
dant." 

After  the  decision  of  the  Court  of  Queen's 
Bench,  in  Hargreavea  v.  Hayes,  I  think  we  can- 
not properly  hold  that  the  affidavits  filed  on  mov- 
ing the  rule  should  be  rejected.  The  decided 
opinion  expressed  by  the  mBJority  of  the  Judges 
in  that  case,  that  the  words  there  objected  to 
would  not  prevent  the  affidavits  being  used  as 
the  foundation  for  an  indictment  for  perjury, 
will  apply  in  this  case. 

Some  of  the  older  cases  say  that  the  Court 
will  not  nicely  weigh  and  discuss  the  question 
whether  perjury  will  lie  on  an  affidavit  or  not. 
If  a  party  departs  from  the  well-known  cstab- 
li^^hed  forms  and  rules  an  to  entitling  affidavits, 
the  Court  will  reject  them.  Though  inclined  to 
think  this  is  the  safest,  and  perhaps  best  rule  to 
abide  by,  yet  I  am  not,  as  already  intimated, 
prepared  to  reject  these  affidavits. 

Then,  as  to  the  main  question,  whether  the 
County  Court  Judge  has  so  far  departed  from  the 
proper  usage  and  practice  in  relation  to  the  pro- 
ceedings in  the  Division  Court  that  we  must  grant 
the  prohibition  now  sought  for,  on  the  ground 
that  his  proceedings  are  entirely  void. 

No  doubt,  if  he  has  acted  beyond  his  jurisdic- 
tion we  must  interpose.  It  is  indisputable  in 
this  matter  that  Judge  Burro wes  had  jurisdic- 
tion over  the  subject  matter  of  the  claim  between 
the  parties  in  the  Court  below ;  that  at  the  time 
the  proceedings  were  instituted  and  the  decision 
given  by  him  he  was  the  County  Judge  of  the 
County  within  which  the  proceedings  took  place, 
and  the  whole  adjudication  and  proceeding  took 
place  within  the  Division  of  the  Court  named  of 
which  he  was  the  Judge ;  so  that  territorially, 
and  in  relation  to  the  subject  matter  of  the  suit, 
he  had  jurisdiction ;  and  up  to  the  time  of  the 
adjournment  of  cause,  on  the  23rd  of  March,  no 
objection  can  be  taken  to  his  proceedings.  Let 
us  see  what  took  place  then.  On  the  23rd  of 
March  he  had  heard  all  the  witnessses  that  the 
parties  were  desirous  of  bringing  before  him. 
fle  called  the  plaintiff  in  the  suit,  who  was  not 
then  present,  whom  he  wished  to  examine  under 
oath,  and  he  then  announced,  in  presence  of  the 
defendant,  and  his  agent,  who  attended  on  his 
behalf,  that  he  intended  to  adjourn  the  cause, 
and  he  did  then  and  there  **  adjourn  the  further 
bearing  of  said  cause  to  bis  Chambers,  on  Friday, 
the  27th  day  of  March  ;"  but  the  Court  was  not 
then  adjourned  No  objection  was  made  at  the 
time,  or  any  dissent  of  any  kind  expressed  to 
the  proceedings.  Defendant's  agent  thinks  on 
25th  March  he  was  notifi^^d  by  the  plaintiff's 
agent  that  the  Judge  had  furthtr  adjuurmd  ths 


hearing  of  the  cause  from  the  27th  of  March  to 
the  8rd  of  April,  at  the  same  place,  and  he  ad- 
vised defendant  of  this. 

The  further  adjournment  was  caused  by  Mallory 
being  obliged  to  attend  at  the  Kingston  Assizes 
as  a  witness.  On  Thursday,  the  3rd  of  April, 
they  all  attended  at  the  Judge's  Chambers  in 
the  Court  House,  plaintiff  and  his  agent,  defen- 
dant and  his  agents,  for  he  had  in  the  meantime 
obtained  the  assistance  of  another  professional 
gentleman  of  considerable  eminence,  Mr.  Jellftt, 
of  Belleville.  Mr.  Mallory  was  examined  by  the 
Judge,  and  cross-examined  by  Mr  Jellettfortbe 
defendant.  The  Judge  offered  to  ►wear  the  de- 
fendant, but  he  declined,  saying  Mr.  Mallory's 
statement  was  correct.  The  agents  and  coonsel 
for  both  parties  then  addressed  the  Judge. 

The  Jud^e  stated  he  would  coni^ult  the  authori- 
ties, and  give  his  judgment  in  writing  on  Tues- 
day, the  7th  of  April.     To  this  no  one  objecteil. 

The  affidavits  made  by  Mr.  Diamond  state  that 
the  Judge  appointed  Tuesday,  the  7th  of  April. 
to  deliver  his  judgment,  but  dit^  not  name  an/ 
hour. 

Mr.  Preston,  who  acted  as  Diamond's  ag«nt, 
said  tho  Judge  appointed  the  following  Tue^d^r, 
7th  April,  to  give  his  judgment  in  the  said  ciufe. 
in  writing,  at  his  Chamberh  afora^id 

The  first  adjournment  to  the  27th  March,  m.nde 
in  open  Court,  in  presence  of  the  parties.  Is 
spoken  of  in  the  affidavit*  as  adjourninf^  the 
hearing  of  the  cause  to  bis  Chambers.  I  pretiam^ 
he  ^ould  have  adjourned  his  Court  to  his  Cham- 
bers. They  were  in  the  Court  House,  which  fr«s 
in  the  same  village  as  the  Town  Hall  where  tbe 
Court  was  held,  and  I  see  no  reason  why  he  could 
not  adjourn  the  Court,  if  be  thought  proper,  to 
his  Chambers,  it  being  within  the  Division.  We 
can  suppose  the  Town  Hall  struck  with  lightoing. 
and  rendered  incapable  of  being  used  ;  unless 
the  Judge  could  adjourn  the  Court,  the  ba^ioess 
could  not  go  on.  I  see  no  good  reason  why  he 
might  not  adjourn  the  Court  and  hold  it  in  bis 
Chambers,  if  need  be.  nor  why  he  might  not  ad- 
journ the  hearing  of  a  particular  case  to  his 
Chambers,  if  it  suited  the  convenience  of  ail 
parties,  and  they  did  not  object  to  it. 

The  86th  section  of  the  statute  refers  to  the 
Judge  adjourning  the  hearing  of  any  cause  on 
such  conditions  as  he  may  think  fit,  and  for  ali 
practical  purposes  why  may  not  that  adjourn- 
ment be  held  to  constitute  an  adjournment  of  tL« 
Court  as  to  that  cause  ?  The  subsequent  notice 
of  a  further  adjournment  to  the  8rd  of  April  be- 
ing communicated  to  the  parties,  and  virtual  y 
sanctioned  by  them  by  their  attendnnce  on  that 
day,  and  without  objection  proceeding  with  the 
cause,  seems  to  me  to  shew  that  all  the  parti(*s 
interested  considered  that  an  adjournment  of  the 
Court  for  the  purpose  of^oing  on  with  that  caase. 
and  they  should  not  now  be  permitted  to  set  up 
anything  against  that.  If  on  the  3id  of  April 
the  defendant's  counsel,  whom  he  had  probably 
brought  there  at  considerable  expense,  hnd  oh> 
jeoted  to  the  cause  proceeding,  because  it  had 
not  been  properly  adjourned,  the  plaintiff  could 
have  discontinued  his  suit  and  brought  another: 
but,  when  all  parties  viewed  it  as  a  proper  ad- 
journment at  the  time,  they  ought  not  to  be  al- 
lowed to  allege  anything  to  the  contrary  now. 

As  to  Smifh  V.  Roon-y  (12  U.  C  Q.  B.  661). 
to   which  reference  ha3  been  made,  under  the 
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statnte  it  is  expressly  declared  that  do  motion 
for  a  Dew  trial  or  noo-suit  ia  the  Coanty  Court 
shall  be  entertained  after  the  rising  of  the  Crtort 
on  rbe  second  diy  of  the  term,  and  a  party  nb- 
taiDlD^ra  verdict  may  enter  his  judgment  on  the 
third  day  of  the  next  ensuing  term.  Ko  consent 
on  the  part  of  attorneys,  or  understanding  with 
the  Judge,  could  well  be  set  up  against  this  ex- 
press proTisloo  of  law,  to  justify  setting  aside  a 
jadgmeot  entered  according  to  the  express  terms 
of  the  Act  of  Parliament.  But  even  in  that  ease 
the  learned  Judge,  now  the  Chief  Justice  of  Upper 
Caoads,  who  delivered  the  judgment  of  the 
Coart,  said :  **  The  Court  wou!d  not,  unless  per- 
haps under  some  extreme  circumstances,  li:iten 
to  a  party  applying  agaiost  proceedings  taken  in 
a  cause  by  his  own  express  consent,  as,  when  a 
pnrticalar  step  was  agreed  on,  or  a  particular 
objection  was  waived.  But  this  is  not  a  case  of 
that  description.  The  consent  spoken  of  does 
not  appear  to  be  as  to  a  particular  step  in  a 
cause,  or  even  to  be  limited  to  a  particular  cause, 
bat  is  made  with  all  legal  practitioners  with  re- 
gard to  the  transaction  of  all  their  business." 

Ia  Andrews  v.  EUiolt  (5  £.  <fe  B.  502.  same 
case  in  the  Exchequer  Chamber,  6  £.  &  B.  388) 
the  facts  were,  that  an  issue  stood  for  trial  at  the 
SarDiner  Assizes  for  Surrey,  it  was  proposed  at 
Kui  Priiu,  before  Wightman,  J  ,  that  the  cause 
shoald  be  tried  without  a  jury  before  Mr.,  now 
BaroQ,  Bramvell,  whose  name  as  aQ  C.  was  in 
the  commission  otlim  Priut.  The  learned  .fudge 
approved  of  this,  and  the  case  was  tried  before 
Mr.  Bramwell,  the  attorneys  for  both  parties  at- 
teodiDic,  and  the  plaintiff  himself  being  examined 
as  a  witness.  The  verdict  passed  for  the  defen- 
dant. There  was  no  summons,  nor  any  written 
coDsent  foi  tbe  trial. 

The  authority  to  try  the  issue  was  under  the 
Common  Law  Procedure  Act  of  1854,  spo.  I, 
which  enacts  that,  **  The  parties  to  any  cause 
may.  by  consent  in  writing,  signed  by  them,  or 
bj  tbeir  attorneys,  as  the  case  may  be,  leave  the 
decision  of  any  issue  in  fact  to  tbe  Court,  pro- 
vided that  the  Court,  on  a  rule  to  shew  cause,  or 
a  Judge,  on  summons,  shall  in  their  or  his  dis- 
cretion think  fit  to  allow  such  trial." 

In  argument  for  the  plaintiff  the  case  of  Lit- 

morer.  Beadle  (I  Dowl.  P.  S.  N.  8.  665)  was  re- 

ferretl  to.     There  the  plaintiff  obtal tied  a  writ  of 

trial  to  try  before  the  Sheriff,  and  the  verdict  was 

for  tbe  plaintiff.     The  defendant  obtained  a  rule 

to  set  anide  the  writ  of  trial  and  all  subsequent 

prncee  Jings,  and  it  was  made  absolute,  the  Judge 

holding  it  made  no  difference  that  the  plaintiff 

bad  obtained  the  writ  of  trial,  and  Lawrence  v. 

^'ilcofk  {\l  A.  &  £.  911)  decided  that  consent 

gare  no  jarisdiction.     These   eases  are  clearly 

vach  as  the  Sheriff  had  no  right  to  try.     In  giv- 

inir  judgment  in  the  case  Lord  Campbell  said: 

'*  Mr.  Bramwell  was  one  of  the  Commissioners  of 

Kiii  Prius,  and  when  sitting  at  Nisi  Prius  had 

the  same  general  jurisdiction  to  try  the  cause 

that  a  Judge  of  the  Superior  Courts  had.     The 

Legislature  requires  that  certain   preliminaries 

shall  be  complied  with  before  the  Judge,  having 

general  jurisdiction  to  try  causes,  shall  try  a 

cause  without  a  jury.     Therein  the  case  differs 

from  those  of  writs  of  trial  before  the  Sheriff ; 

for  the  Sheriff  has  no  jurisdiction  except  that 

derived  from  the  writ  of  trial.     Here,  there  was 

general  jarisdiction,  and  the  parties,  who  have 


consented  to  the  exercise  of  that  general  juris- 
diction in  an  instance  in  which  they  knew  that 
the  Statutable  preliminhHes  had  not  been  com- 
plied with,  cannot  be  allowed  to  question  the 
jurisdiction  on  that  ground." 

Coleridge,  J.,  said  :  **  One  of  the  Commission- 
ers of  Nisi  Prius  tried  this  cause,  having  the 
same  general  jurisdiction  for  the  purpose  a:>  any 
other  Judge.  I  do  not  wish  to  lay  down  that 
the  trial  is  go*od  for  every  purpose  ;  for  example 
I  express  no  opinion  whether  a  witness  might  be 
indicted  for  perjury  on  the  trial ;  but  I  decide  on 
the  ground  that  there  was  sufficient  general  juris- 
diction to  try  the  cause,  an^l  that  the  plaintiff  is 
precluded,  by  his  conduct,  from  taking  this  ob- 
jection " 

In  the  Exchequer  Chamber  it  was  urged,  on 
behalf  of  the  plaintiff,  that  althou<vh  by  con.seut 
the  parties  might  have  made  Mr.  Bramwell  an 
arbitrator,  then  his  decision  would  have  taken 
effect  as  an  award,  and  would  not  authorize  a 
postea  and  judgment  in  the  form  of  that  brought 
before  the  Court.  There  would  be  no  authority 
to  order  a  verdict  to  bo  entered,  unless  that  was 
expressly  contained  in  the  submission.  The 
judgment  of  the  Court  of  Qieen's  Bench  wns 
affirmed.  Willes,  J.,  said:  **  Nothing  appears 
on  the  record  shewing  |£roaad  for  invalidating 
this  judgment :  the  case  comes  under  the  rule 
that  consensus  iollii  errorem." 

Echoing  the  language  of  Coleridge,  J.,  and  -lo 
plying  it  to  the  case  before  us,  I  say  there  wrts 
sufficient  general  jurisdiction  to  try  the  cause, 
and  that  this  applicant  is  precluded  by  his  c»n  • 
duct  from  taking  this  objt'Ction. 

This  brings  me  to  the  time  of  the  Judge  an- 
nouncing his  intention  to  deliver  a  written  ju  ig- 
ment  on  the  following  Tuesday,  the  7th  of  April, 
at  his  Chambers,  according  to  Mr.  Diamond's 
statement 

The  106th  section,  which  we  were  referred  to, 
directs  the  Judge  shall  openly  in  Court,  as  soon 
as  may  be  after  the  hearing,  pronounce  his  deci- 
sion ;  but,  if  not  prepared  to  pronounce  a  decision 
instanter,  he  may  postpone  the  judgment,  and 
name  a  subsequent  day  and  hour  for  the  delivery 
thereof  in  writing  at  the  Clerk's  office.  The 
Clerk  is  to  read  the  decision  to  the  parties  or 
their  agents. 

Suppose,  at  the  usual  sittings  of  the  Coi:rt, 
without  any  adjournment,  the  Judge  had  said,  I 
will  deliver  a  written  judgment  in  this  case  oi  a 
certain  day,  and  had  omitted  to  say  at  the  Clerk's 
office,  or  the  hour,  and  the  parties,  or  their 
agents,  on  the  day  went  to  tbe  office  and  the 
Clerk  read  the  judgment ;  or  suppose  they  read 
it  themselves,  would  the  fact  that  the  Judge  had 
omitted  to  name  the  hour  or  to  say  that  he  would 
deliver  the  writing  at  the  Clerk's  office  invalidate 
the  judgment  T  I  should  think  not.  Then,  wil 
the  saying  he  would  deliver  the  written  judgment 
at  his  Chambers,  instead  of  the  Clerk's  office, 
make  the  judgment  void,  when  by  the  statute  tbe 
Clerk's  office  was  the  proper  place  for  the  delivery 
of  the  judgment,  and  it  was  so  delivered,  as  the 
affidavits  show,  and  the  defendant's  agent  went 
there  on  that  day  and  took  a  copy  of  it,  and 
never  apparently  raised  any  objection  until  after 
judgment  was  entered  and  execution  issued,  the 
Judge's  Chambers  and  the  Clerk's  office  both 
being  in  the  same  town,  and  the  defendant's 
agent,  as  he  shews,  having  been  informed  by 
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the  Clerk  on  Saturday  morning,  the  4th  April, 
that  the  Judge  had  delivered  him  the  judgment 
in  writing  in  the  matter,  which  the  agent  ex- 
amined on  Tuesday  the  7th,  and  made  a  eopy  of 
for  the  defendants  ? 

Under  the  107th  section  the  defendant  might, 
as  I  read  the  Act,  at  any  time  within  fourteen 
days  After  the  7th  April,  have  applied  for  a  new 
trial  for  all  or  any  of  these  irregularities,  if  he 
thought  proper  to  do  so.  There'  is  nothing  to 
shew  that  he  desired  to  make  such  application. 
He  permits  the  plaintifif  in  the  cause  to  enter 
judgment  and  issue  execution  before  he  takes 
any  further  steps. 

I  think  the  proceedings  after  the  8rd  April 
would  be  irregularities  in  the  sense  most  favor- 
able to  this  defendant,  and  afford  no  ground  for 
this  motion. 

We  intimated  when  the  rule  was  moved  (hat 
the  swearing  of  the  plaintiff  in  the  Court  below 
was  no  ground  for  interfering  with  the  proceed- 
ings of  the  Court  below;  that  under  the  first 
part  of  the  I02nd  section  the  Judge  might  of  his 
own  mere  motion,  when  he  thought  it  conducive 
to  the  ends  of  Justice,  examine  either  of  the 
parties  under  oath.  We  consider  the  first  part 
of  the  section  a  separate  provision  from  the  rest 
of  the  section,  and  the  examination  of  a  party  at 
the  instance  of  the  Judge  has  nothing  to  do  with 
giving  a  judgment  for  the  sum  not  exceeding  $8. 
By  referring  to  the  original  sections  of  the 
BtHtQte  before  consolidation  this  appears  very 
plain.  There  are  two  sections  in  ths  original 
statute,  shewing  clearly  they  are  applicable  to 
different  matters. 

As  to  the  fourth  objection,  the  affidavit  of  the 
Clerk  shews  that  the  endorsement  on  the  back 
of  the  original  summons,  signed  by  the  Judge, 
does  fix  the  day,  the  18th  of  April,  on  which  Uie 
defendant  was  ordered  to  pay  the  money. 

Ringland  v.  Lowndes  (9  L.  T.  N.  S.  479)  is  a 
recent  case.  There  an  arbitrator  entered  on  his 
duties  and  investigated  the  matters  in  difference 
between  the  parties  and  began  to  act  as  arbit- 
rator after  the  expiration  of  the  time  within 
which  he  was  to  have  made  his  award,  and  when 
the  defendant  protested  against  his  right  to  go 
cm  and  attended  before  him  under  protest,  the 
Court  held  he  was  bound  by  the  award,  having 
examined  witnesses  and  given  evidence  before  the 
arbitrator,  though  under  protest. 

On  the  whole,  I  should  consider  it  a  reproach 
to  our  law,  if  an  objection  of  this  kind  could  pre- 
vnil  under  the  facts  that  have  been  brought  be- 
fore us. 

If  a  party  appears  before  Justices  and  allows 
a  charge,  which  they  have  jurisdiction  to  hear, 
to  be  proceeded  with,  without  objecting,  he 
waives  the  want  of  an  information  or  summons : 
Rfff.  V.  Shaw  (10  Cox,  C.  C.  66;  11  Jur.  N.  S. 
415;  12  L.  T.  N.  S.  470).  That  was  in  a 
criminal  proceeding,  when  the  party  was  brought 
before  a  Justice  of  the  Peac4  charged  with  an 
offence,  and  there  was  no  summons  or  informa- 
tion. One  of  the  witnesses  sworn  was  afterwards 
tried  for  perjury,  and  it  was  objected  that  the 
Magistrate,  before  whom  the  matter  was  brought, 
and  by  whom  the  oath  was  administered  had  no 
jurisdiction  ;  the  Court  held  otherwise.  In 
TumiT  V.  PottmaaUr  General  (10  Cox,  C.  C.  IIG 
B.  &  S.  756)  the  same  principle  is  enunciated. 


See  the  remarks  of  Willes,  J.,  in  the  Mayor  of 
London  v.  C/z,  L.  R.  2  H.  L  Cas.  239,  282. 
cited  in  Pollock  and  NieoVa  Practice  of  the 
County  Court,  pp.  237,  288. 

We  think  this  rule  should  be  diaoharged  with 
costs. 

Rule  diacharged^  vnih  cosU, 


CHANCERY. 


(Reported  by  Alex.  Gbajst,  Barrf«ter-aMaic,  Reporter  to 

ike  Court./ 


Malcolm  t.  Maloolm. 

School  law. 

Where  a  Board  of  School  Trustee-s  passed  a  resolution  pro- 
fessing to  adoiit  a  permanent  sit«  for  the  Scbofil  and  the 
resolution  was  confirmed  at  a  special  meeting  of  the  rate- 
payers duly  called,  these  proceeclings  were  held  not  to 
prevent  a  change  of  site  in  a  subsequent  year. 

Where  School  Trustees  selected  a  new  site  for  the  School 
house,  and  at  a  special  meeting  of  the  ratepayers  duly 
called,  those  present  rejected  the  site  so  selected  and 
ciiose  another,  but  neither  {tarty  named  an  arbitrator  : 

Held,  that  an  arbitrator  might  be  appointed  by  the  rate- 
payers at  a  subsequent  meeting. 

Tlio  power  of  a  County  Council  to  change  the  site  of  a 
Onimmar  School  is  not  lost  by  the  union  of  the  Grammar 
School  with  a  Common  School ;  though,  if  the  new  site 
is  not  also  adopted  by  the  means  provided  by  law  for 
the  case  of  a  Common  School,  the  change  may  render 
necessary  the  Kcparation  of  the  Schools. 

Where  the  Joint  Board  of  a  Grammar  and  Common  School, 
after  the  site  for  the  Grammar  School  liad  been  changed 
by  the  County  Council,  wroncAiUy  expended  Sch(.K)I 
money  granted  for  a  Grammar  School  building  ;  /tnd  a 
bill  was  filed  against  the  Trustees  to  restrain  further  ex- 
penditure, and  to  make  them  refund  wliat  had  been  ex- 
Ttended,  the  defendants  were  orderc^d  to  pay  the  costs, 
but  were  allowed  time  to  ascertain  if  all  parties  concern- 
ed would,  undes  the  special  circumstances,  adopt  again 
the  old  site. 

It  18  contrary  to  the  rule  of  this  Courts  in  dealing  with  per- 
sons who  have  not  acted  proiH'rly,  U)  punish  them  more 
severely  than  justice  to  others  renders  necessary  ;  and 
therefore,  where  School  Trustees  wrongfully  expended 
money  in  building  on  a  site  which  had  Ix^en  changed  by 
competent  autiiority,  relief  was  only  granted  to  a  rate- 
payer who  complained  of  the  Act,  subject  to  equitaUe 
terma  and  conditions. 

[15  U.  C.  C.  R  13.1 

Hearing  at  Brantford  in  the  Spring  of  1868. 

Hodgina^  for  the  plaintiff. 

S.  n.  Blakej  for  the  defendants. 

MowAT,  V.  C. — This  is  a  suit  by  an  assessed 
freeholder  and  householder  of  a  certain  Union 
School  section  described  in  the  bill,  and  which 
comprehends  the  Village  of  Scotland  and  some 
adjoining  lots  in  the  County  of  Brant.  The  bill 
is  on  behalf  of  the  plaintiff  and  all  the  other  as- 
sessed freeholders  and  householders  of  the  section, 
and  complains  of  the  improper  expenditure  of  a 
grant  of  |1000,  made  in  185(>  by  the  County 
Council  to  the  Trustees  of  the  Grammar  School 
in  the  village,  and  which  had  lain  unexpended 
until  last  year.  The  defendants  are,  the  Trustees 
as  a  corporate  body,  and  the  individual  Trustees 
whose  conduct  is  complained  of.  The  case  turns 
on  a  controversy  in  regard  to  the  site  of  the 
School. 

The  County  Council  established  the  Grammar 
School  in  question  on  the  4th  March,  1856.  16 
Vic.  ch.  18(3,  sec.  14;  Consol.  U.C.  ch.  63,  sec.  17. 
The  grant  of  money  is  said  in  the  bill  to  have 
been  made  on  the  l8th  September,  1866.  The 
money  was  received  by  the  Trustees  on  the  13th 
December,  1856.  The  County  Council  did  not 
until  lately  name  the  place  in  the  village  where 
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the  School  should  be  held ;  16  Vie.  oh.  186,  sec.  15. 
leariug  this,  I  presame,  to  be  arranged  by  the 
Trostees.  A  union  of  the  Grammar  School  with 
one  of  the  Common  Schools  was  effected ;  lb. 
sec.  27  pi  7 ;  but  at  what  date  does  ndt  appear. 
Afterwards,  Tiz.,  on  the  4th  May,  1864,  it  seems 
to  have  been  determined  to  make  use  of  the 
grant  which  had  been  received  from  the  County 
CoQDcil  so  many  years  before;  and  with  this 
Tiev,  the  following  resolution  was  passed  by 
the  Joint  Board  of  the  Grammar  and  Common 
Schools :  "  That  the  present  site  of  the  Grammar 
School  house  be  selected  as  a  permanent  site 
for  the  new  Grammar  School  building."  The 
Board  also  resoWed  to  call  a  special  School 
section  meeting  for  the  14th  of  the  same  month 
*'  for  the;  purpose  of  receiring  a  rejiort  of  the 
Trustees  on  the  selection  of  a  site  for  the  new 
Grammar  School  building."  This  meeting  took 
place  accordingly;  and  two  resolutions  were 
mored— first^  that  the  meeting  do  adjourn  until 
it  should  be  ascertained  whether  more  land  eon  Id 
be  purchased  adjoining  the  present  Grammar 
School ;  and,  in  amendment,  '*  that  the  resolu- 
tion adopted  by  the  Trustees  selecting  the  pre- 
sent Grammar  School  site  for  a  permanent  site, 
be  adopted  by  this  meeting."  The  latter  resolu- 
tion was  carried. 

It  appears  to  haye  been  subsequently  ascer- 
tained that  A.  GloYer,  who  owned  tlie  adjoining 
land,  would  not  part  with  any  of  it;  and  the 
Board  on  the  16th  August.  1865,  resoWed,  *'  That 
a  public  meeting  be  called  for  the  purpose  of  de- 
ciding whether  the  Board  shall  proceed  to  build 
upon  the  present  site,  or  not ;  as  Mr.  Glover  re- 
fasesat  present  to  sell  more  land.".  This  meet- 
iog  took  place  accordingly,  on  the' 23rd  August, 
and  a  majority  of  the  ratepayers  then  Toted 
against  building  on  the  present  site. 

Afterwards  Henry  Glover,  who  owned  a  corner 
lot  not  far  from  the  present  site,  having  offered 
this  lot  to  the  Board  on  terms  which  were  satis- 
factory, the  Board  on  the  80th  Augast,  pasj^ed  a 
resolution  accepting  his  offer ;  and  subsequently 
called  a  meeting  of  the  ratepayers.  The  object 
of  this  meeting  was  stated  in  theoffcial  notice  of 
[lie  meoting  to  be,  •*  for  the  purpose  of  conHider- 
ing  the  matter  of  selecting  a  new  School  site. 
The  Trustees  having  chosen  the  lot  owned  by 
Heory  Glover,  known  as  the  corner  lot,  as  being 
the  most  central  and  eligible,  and  another  lot 
having  been  offered  near  the  grove,  the  ratepayers 
are  reqaeeted  to  say  which  they  prefer ;  and 
sbouM  butb  prove  unacceptable  to  them,  to  make 
choice  of  some  other."  The  meeting  took  place 
OB  the  13th  September, — when  a  mnjority  of  the 
voters  present  voted  against  the  choice  of  the 
Board,  and  in  favour  of  a  lot  which  the  plaintiff 
had  offered.  Neither  party  appointed  an  arbi- 
trator to  settle  the  difference  which  thus  arose 
between  the  Board  and  the  ratepayers  ;  lb.  ch. 
H  sec.  30.  The  resolution  of  the  meeting  was 
transmitted  to  the  County  Council :  and  on  the 
12th  January,  18C6,  the  Council  passed  a  by-law 
reciting  the  resolution,  and  a  petition  from  the 
ratepayers  founded  upon  it ;  and  enacting  and 
declaring  the  site  so  chosen  to  be,  **  the  site  to 
«rect  a  County  Grammar  School  thereon  for  the 
Scotland  Grammar  School."  The  Board  do  not 
appear  to  have  taken  any  steps  to  complete  the 
purchase  of  the  land  thus  selected ;  and  on  the 
13th  March,  1867,  they  determined  to  build  on 


the  old  site.  On  the  10th  Majr,  the  plaintiff's  sol- 
icitors wrote  to  the  Board  threatening  a  suit  if 
this  resolution  was  proceeded  with ;  but  the  Board 
declined  to  desist ;  and  on  the  1 1th  June  this  bill 
was  filed,  praying  for  an  injunction  against  pro- 
ceeding with  the  work ;  that  the  Trustees  who 
were  parties  to  the  alleged  wrong  should  refund 
what  School  money  they  had  expended  on  the 
building;  and  for  other  relief.  The  building  was 
begun  in  May,  was  finished  in  September  or 
October,  and  has  been  occupied  since  December 
(1867). 

The  by-law  of  the  County  Council  fixing  the 
site  is  not  mentioned  in  the  bill,  and  both  the 
bill  and  the  answer  treat  the  case  as  if  the  School 
had  been  a  Common  School  instead  of  a  Union 
School,  and  as  if  the  money  had  been  granted  for 
the  erection  of  a  Common  School.  This  is  not 
correct ;  but  so  viewing  the  case,  it  was  contended 
on  behalf  of  the  defendants,  on  various  grounds, 
that  the  proceedings  were  ineffectual  to  change 
the  existing  site.  It  was  argued,  that  the  exist- 
ing site  having  been  adopted  in  May,  1864,  by 
the  Board  and  by  the  ratepayers,  it  could  not 
afterwards  be  changed.  X  tbiu::  there  is  no 
ground  whatever  for  that  contention.  In  support 
of  it  reference  was  made  to  the  case  of  Ryland  v. 
King;  12  U.  C.  C.  P.  198.  See  also  JVilliamt 
V.  the  School  Trutteea  of  Plymptcn,  7  lb.  569 ; 
but  all  that  the  Court  of  Common  Pleas  held 
there  was,  that  after  a  difference  of  opinion  be- 
ween  the  Trustees  and  a  meeting  of  ratepayers, 
the  question  between  them  must  be  decided  by 
arbitration ;  and  that  a  resolution  passed  a  sub- 
sequent meeting  of  ratepayers  in  the  same  year 
adopting  the  view  of  the  Trostees  was  of  no  force. 
That  decision  was  not  concurred  in  by  the  Court 
of  Queen's  Bench  in  the  subsequent  case  of  Vance 
V.  King  ;  21  U.  C.  Q.  B.  198;  and  whether  it  was 
a  correct  decision  or  not,  it  has  no  application  to 
the  present  case. 

Then  it  was  argued,  that  the  proceedings  went 
for  nothing,  because  the  ratepayers  did  not  ap- 
point an  arbitrator  to  decide  the  point  of  differ- 
ence between  the  meeting  and  the  Board.  It 
was  as  much  the  duty  of  the  Trustees  to  appoint 
their  arbitrator  as  for  the  ratepayers  to  appoint 
one ;  and  as  the  matter  was  overlooked  by  the 
ratepayers  at  the  meeting  in  question,  perbnps 
from  assuming  that  the  Board  would  acquiesce 
in  the  decision  of  the  meeting,  another  meeting 
might  have  been  called  by  the  Trustees  to  have 
the  omission  supplied.  Some  other  points  that 
were  urged,  I  expressed  my  opinion  upon  at  the 
hearing. 

The  County  Council  has  power  to  change  the 
place  of  holding  any  Grammar  School  established 
since  Ist  January,  1854;  Consol.  U.  C.  ch.  68, 
sec.  8  ;  and  I  think  this  power  is  not  destroyed 
by  the  Union  of  the  Grammar  School  with  a 
Common  School ;  though,  if  the  change  has  not 
the  sanction  of  the  authority  required  in  the  case 
of  the  Common  School,  it  may  render  necessary  a 
separation  of  the  Union.  The  defendants,  there- 
fore, had  no  right  to  expend  this  money  for 
the  building  of  a  Grammar  School  on  the  old  site. 
But  as  the  by-law  of  the  Council  was  not  men- 
tioned in  the  bill,  the  defendants  should  have 
an  opportunity  of  shewing  by  affidavit  that 
they  were  prejudiced  by  the  omission ;  and  in 
that  case  I  shall  make  such  order  as  may  seem 
just.    Failing  this,  I  think  the  defendants  should 
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pay  the  C'iKts  of  the  suit,  as  their  prceediogs 
appear  to  have  been  sharp,  as  well  as  wrong  in 
point  of  law.  But  having  reference  to  the  evi- 
dence before  me  of  the  comparative  convenience 
of  the  rival  localities  ;  to  the  division  of  opinion 
amongst  the  ratepayers,  as  testified  by  the  votes 
on  each  side  at  the  meetings  which  have  taken 
place ;  to  what  occurred  at  the  general  meeting 
labt  January ;  and  to  the  fact  that  the  money 
has  actually  been  expended, — I  think  that  before 
ordering  repayment  of  the  money,  I  should  give 
the  Trustees  an  opportunity,  if  they  desire  it, 
of  ascertaining  whether  under  all  the  ciroum- 
stauces  a  majority  of  the  ratepayers,  at  a  special 
meeting  properly  called  for  the  purpose,  may  not 
be  disposed  to  adopt  once  more  the  old  site,  and 
to  regard  the  costs  of  the  suit  as  a  sufficient 
punishment  for  the  wrong  which  the  defendants 
have  committed.  I  presume  the  County  Council 
in  that  case  would  pass  the  necessary  by-law, 
as  their  only  object  has  evidently  been  to  adopt 
the  site  which  the  people  of  the  locality  prefer. 

Should  the  selection  of  the  plaintiff's  lot  be 
adhered  to,  he  must  do  what  is  equitable  towards 
the  defendants,  as  the  price  of  getting  relief  in 
tbis  Court.  Part  of  the  consideration  be  was  to 
receive  for  his  lot  is  the  old  site  of  the  School ; 
and  he  should  be  content  on  getting  it,  either  to 
pay  the  defendants  for  the  building  which  they 
have  put  up,  according  to  what  it  is  worth,  not 
for  a  School,  but  for  any  other  purpose  it  may 
be  useful  for ;  or  to  allow  the  defendants  to  have 
the  lot  at  its  fair  value  exclusive  of  their  build- 
ing. But  on  this  point  I  will  hear  the  parties, 
in  my  Chambers  or  otherwise,  if  necessary. 
Though  the  defendants  have  not  acted  properly, 
it  would  be  contrary  to  the  rule  of  this  Court  to 
punish  them  more  severely  than  justice  to  others 
renders  necessary. 

The  delay  in  filing  the  bill  was  relied  on  as  a 
bar  to  relief;  but  I  think  no  such  delay  occurred 
as  had  that  effect. 

It  was  also  urged,  that  the  bill  was  not  such 
as  a  ratepayer  could  file.  Many  bills  by  rate- 
payers have  been  entertained.  I  have  not  thought 
it  proper  to  delay  my  judgment  for  the  purpose  of 
considering  whether  the  principle  of  those  cases 
is  strictly  applicable  to  a  case  of  this  kind,  in 
view  of  the  various  enactments  in  the  School 
Acts,  and  of  the  numerous  English  and  Canadian 
authorities  on  like  questions ;  as  the  objection 
was  not  taken  when  the  demurrer  to  the  bill  was 
argued  before  the  Chancellor ;  and,  though  the 
objection  was  taken  before  me  at  Brantford,  it 
was  not  argued,  or  any  reference  to  authorities 
made. 


COMMON  LAW  CHAMBERS. 


(Rcjvyrkd  by  Henry  O'Brien,  Esq..  Barrister-at-Law, 
llejHjrter  to  the  Court.) 


In  rb  Rumbli  y.  Wilson. 

Contract  or  tort— Jurisdiction. 

A  plaint  charging  that  the  defendant  hired  of  plaintiff  a 
horse,  &c.,  to  go  from  A.  to  B.  and  back,  and  agreed  to 
take  good  care  of  same  as  a  bailee,  &c.,  with  an  aver- 
ment that  the  defendant  so  earelessly,  &c..  drove  said 
horse,  &c.,  thjit  horse  was  killed,  &c.,  is  a  plaint  in  con- 
tract and  not  in  tort. 

[Chambers,  Harcli  10, 1869.  J 

Summons  issued  on  29th  January  last,  calling 
on  parties  to  shew  cause  why  a  writ  of  prohibi- 


tion should  not  be  issued  after  judgment  pro- 
nounced. The  statement  of  the  CAuse  of  action 
was  as  follows : 

**  For  that  the  defendant  hired  of  plaintif  a 
horse,  harness,  and  buggy,  in  October,  18*>B,  to 
go  from  Maple  Village  to  I'ine  Qrove  and  back, 
and  undertook  and  agreed  to  take  good  cnre  of 
the  same  as  a  bailee,  and  the  plaintiff  allegei 
that  the  law  required  him  so  to  do,  and  to  re- 
turn the  said  property  in  safety  to  him  again. 
And  the  plaintiff  further  states  that  the  sail 
Albert  Wilson  so  carelessly  drove  and  used  tb« 
said  property  that  the  said  horse,  harness,  ao'l 
buggy,  were  not  returned  in  safetj  to  him.  Dor 
were  the  same  used  with  care,  but  on  the  c<.a- 
trary  with  negligence  and  carelessness,  in  &iQ- 
sequence  of  which  the  horse  was  killed,  tbebogjiT 
was  broken  to  pieces,  and  the  harness  broke::. 
whereby  further  the  plaintiff  saith  he  hath  sober- 
ed damage  to  the  amount  of  $85  "  The  c-iuic 
was  tried  before  a  jury  who  found  for  the  plHio* 
tiff. 

It  was  said  that  a  new  trial  was  moTed  for  bat 
refused,  and  that  this  was  the  second  action  tL\t 
had  been  brought,  the  plaintiff  having  Wo 
non-suited  in  the  first  because  he  happeoe<i  uu< 
avoidably  not  to  be  present ;  and  that  no  qut.^* 
tion  of  want  of  jurisdiction  was  ever  raised. 

Boyd  shewed  cause,  and  contended  that  \h* 
plaint  was  not  in  tort,  biit  in  contract :  M<z';or  if 
London  v.  Cox,  h.  R.  2  E.  &  I.  app.  280 ;  AIi'Tth 
v.  Cameron,  12  U.  C.  C.  P.  422  ;  Jennings  v.  Rti&- 
dell,  8  T.  R.  835 ;  Jones  on  Bailments,  pp.  (f"^ 
to  68  ;  Story  on  Bailments,  411 ;  Lloyd'*  C.  C. 
Prao.  221  ;  Noyt'  Maxims,  (By  the  wood's  eJ. 
791.)  If  objection  had  been  taken  at  the  trial 
the  particulars  could  have  been  amended. 

F.  Wright,  in  support  of  the  application,  argued 
that  the  Division  Courts  Act  recoguizes  the  dis- 
tinction between  contracts  and  torts,  and  that  the 
question  was  whether  the  action  was  maintainable 
without  reference  to  any  contract,  and  is  foQC'i- 
ed  on  contract  though  framed  in  tort :  BuiUn.  ^ 
Leake,  102,  notes  2nd  ed.,  121  3rd  ed.,  citiog 
Pozzi  y.  Skipton,  8  A.  <&  E.  963  ;  Marghalli.  Tcrk 
4-c.,  R.  W.  Co.,  11  C.  B.  655 ;  Tatton  v.  G  W. 
B,  Co.,  2  E.  &  E.  844 ;  Legge  v.  Tucker,  I  H.  & 
N.  600;  Antell  v.  Waterkoute,  6  M.  &  S.  ZSo; 
and  in  such  a  case  the  Judge  should  look  at  the 
actual  facts  as  well  as  at  the  plaint  and  particu- 
lar s  :  In  re  Mir  on  v.  McCabe,  4  Prac.  Rep.  171. 

A.  Wilson,  J. — In  Jenningt  v  Randall  it  was 
decided  that  a  cause  of  action  founded  on  con- 
tract cannot  be  declared  on  as  a  tort  so  ad  to  ex- 
clude the  plea  of  infancy ;  that  to  such  a  tort 
infancy  may  be  pleaded  because  it  is  founded  on 
contract.  In  that  oase  the  defendant  was  charg- 
ed with  immoderately  driving  the  plaintiff's  horse, 
by  means  of  which  it  was  injured.  The  coaci 
was,  «Mbat  the  plaintiff  on,  &c.,  at  the  request 
of  the  defendant,  delivered  to  the  defendant  a 
certain  horse  of  the  plaintiffs,  to  be  moderately 
ridden,  yet  defendant  contriving  and  maliciously 
intending,  &o.,  wrongfully  and  injuriously  rode 
the  horse,  &c." 

The  authorities  to  which  I  have  been  referred, 
shew  that  the  plaintiff  could  not  have  proved  his 
case  without  first  of  all  proving  a  contract  for  tfac 
particular  act  of  hiring.  In  this  respect  an 
action  against  a  common  carrier  differs  from  ordi- 
nary bailments,  for  against  the  common  carrier 
there  is  a  special  customary  common  law  obliga- 
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tioa,  which  renders  him  liable  upon  bis  duty  in- 

dependently  of  contnct  altogether. 

In  tbU  ease,  suppose  there  had  been  two  per- 

j  MD3  who  bad  hired  the  horse,  and  only  one  had 

.  been  saed,  could  be  not  have  pleaded  the  non- 

.Ji)iD<]er  of  the  other  ?    I  think  he  could. 

The  plaint  or  particulars  here  shew  that  the 
tifcfendant  **  undertook  and  agreed  to  take  jicood 
eve.  SiC,"  whicb  is  certainly  a  contract :  ChiUy 
CD  Pleading  (6th  ed.  87.) 

The  fact  that  the  defendant  got  a  non-suit  on 
thi^  5/ime  complaint,  which  be  could  not  proper* 
)v  h  ire  got  if  the  court  had  no  jurisdiction,  and 
(be  fact  that  be  moved  fdr  a  new  trial — which  he 
could  not  haTe  got  either — shew,  as  the  fact  is 
alleged,  that  the  defendant  never  set  up  the 
rant  of  jurisdiction,  and  therefore  that  no  want 
of  jurisdiction  ever  appeared  by  the  evidence, 
lod  none,  I  think,  appear  on  the  face  of  the  pro- 
ceedings, but  the  contrary. 

I  have  delayed  this  in  consequence  of  the 
pressure  of  term  business,  and  not  for  any  diffi- 
ca!tj  in  coming  to  a  conclusion,  for  the  opinion 
1  express  now  is  the  same  as  that  whicb  I  stated 
daring  the  argument. 

Summons  discharged  wilhout  coats. 


INSOLVENCY  CASE:?. 


SnABP  ^  SicoRO  T.  Robert  Matmew!<. 

fiV' ->..,/  ^^^  XSCU^  see.  3,  cl  e.  and  r-ih-i^r.  J—U'rit  of 
>:"  ■•  hu^.ut — (iroundi /{/T—AJfidavU—Funn  of,  and  vrlio 

Tjh  '3'  m  intention  on  the  jiart  of  a  d<-l)tor  to  clisiw)SP  of 
liix  }.:..i-:-rty,  and  the  appn-hcnsion  of  his  M>le  cretlitor 
tLi*  \nr  will  not  then,  althouKh  jHirfec'tly  abh»,  and  owing 
L» ita*-  ebe,  pay  tlie  creditor  his  debt,  does  not  hrin^' 
tb-  •iehtor  vithin  sec  3,  chinse  c,  of  the  Insolvent 
A-t.  IsiU. 

lu  ^.'.titling  affldavits  for  an  attachment  under  the  Inoolv- 

f  Li  A'-t.  1W4,  form  F.  shoald  be  followe«l. 
*?  •   :',  >»!.  7,  i«  cr>nii)lie<l  with,  although  the  crHitor  or 

-  >  1.^  lit  who  sweanj  to  the  dtbt  i«  also  rine  of  tlie  two 

I'rv«U"«  te-stifying  to  the  fiiets  and  cirouuistaueed  rt'lied 

en  oa  cuostituting  insolveu<;}'. 

[ChamberH,  Jan.  26,  29, 1869.] 
On  the  6th  of  January,  the  Judge  of  the 
C<Dunty  Court  of  the  county  of  Wentworth  made 
in  order  for  a  writ  of  attachment  to  issue  out  of 
that  Court  against  the  above  named  defendant, 
&•  an  insolvent,  at  the  suit  of  the  above  plaintiffs. 
Oc  ihe  7tb  of  January  the  writ  was  served.  On 
tU  0th  of  January  the  defendant  filed  hip  petition 
ia  the  County  Court  praying  that  the  writ  of 
tUAchment  might  be  set  aside.  The  petition 
^i"  accompanied  with  the  affidavits  of  the  de- 
f-  Q<Jnnt,  and  of  two  other  persons,  testifying  to 
t:-e  hnna  fides  of  the  transaction,  which  the 
^•iaiiitiSa  assailed  as  exposing  the  defendant  to 
C''mj*alsory  liquidation  under  the  Insolvent  Act. 
Tbe  petition  also  assailed  the  proceedings  of  the 
fliiotiffdas  defective  in  the  following  particulars : 
<>t.  That  the  affidavits  filed  by  plaintiffs  disclosed 
Q'^  ;;ronnds  to  warrant  the  order  and  writ  of 
aui  bment.  2nd.  That  they  shewed  that  defen> 
(^atit  was  not  insolvent.  Srd.  That  they  afforded 
D|>  {Sufficient  evidence  that  be  bad  parted  with 
Li}  estate  and  effects  with  In  lent  to  defraud,  de- 
f«it.  or  delay  creditors.  4tb.  That  the  said 
ftSilavits  are  entitled  in  a  cause,  whereas  there 
^^^  not,  notil  the  issuing  of  said  writ,  any  cause 
in  Court. 

Upon  this  petition  a  summons  was  issned,  call- 
iiig  open  the  plaintiffs  to  shew  cause  why  the 


writ  of  attachment  shoaM  not  be  set  aside. 
Upon  this  summons  being  heard,  the  Judge,  on 
the  19th  day  of  January,  made  an  order  setting 
aside  the  writ  of  attachment,  and  all  subsequent 
proceedings  on  the  merits. 

Notice  of  an  opplication  for  allowance  of  an 
appeal  from  this  order  was  given.     On  its  return, 

J.  B.  Rfad  opposed  the  allowance,  as  well  on 
the  grounds  stated  in  the  defendant's  petition  in 
the  County  Court  as  on  the  merits  disclosed  in  the 
affidavits  filed  by  the  defendant  with  that  ped- 
tion. 

QwTNNi.  J. — I  am  of  opinion  that  no   appeal 
should  be  allowed  in  this  case,  and  that  the  order 
of  the  Judge  setting  aside  the  writ  of  attachment 
was  a  proper  one  to  be  made  in  the  premises. 
The  affidavit;!  filed,  on  which  the  writ  of  attach- 
ment   issued,    do    not,   in    my    opinion    shew 
that    the    estate    of    the    defendant    hns    be- 
come   subject    to    compulsory   liquidation.     It 
appears     by    the     nffiiavit    of    the     plaintiff. 
George     Reid      Sccord.     that     the     plaintiffs 
are  the  defendant's  sole  creditors:  that  within 
a  few  days  preceding,  the  defendant  hnd  sold 
and  disposed  of  real  estate  in  the  city  of  Hamil- 
ton for  $1,900,   receiving  in  payment  therefor 
cash  and  mortgages,  and  that  he  is  now  about 
to  assign  said  mortgages  with  intent,  as  the  de- 
ponent believes,  to  defraud  the  plaintiffs  of  their 
said  debt :  that  the  defendant  hns  not,  to  the 
best  of  deponent's  knowledge  and   belief,   nny 
other  assets  or  property  of  any  value  that  are  or 
can    be   made   liable  for   the  payment   of    the 
said    debt :     that    the    debt    has     been    over- 
due   for ,  sowe   time  —  that,   in   brief,   he  has 
the    means    of    paying    the    plaintiffs'    debt, 
which    is    the    only    debt   due  by    him,    and 
that  he  refuses  to  pay  it,  or  to  give  the  plaintiff 
any  satisfaction  as  to  what  he  is  going  to  do  with 
the  proceeds  of  the  sale  of  the  land  further  than 
that  he  would  pay  his  debts,  and  that,  with  refer- 
ence to  the  plaintiffs'  claim,  defendant  said  that 
he  would  pay  just  as  much  as  he  had  a  mind  to. 
The  affidavit  has  attached  to  it  a  copy  of  a  letter 
from  a  gentleman  acting  as  solicitor  of  the  defen- 
dant, in  which  the  defendant  disputes  the  cor- 
rectness of  tbe  amount  of  the  plaintiffs'  claim 
and  offers,  without  prejudice,  $200  for  a  dis- 
charge in  full.     There  was  also  an  affidavit  of  the 
plaintiffs'  book-keeper,  deposing  to  the  correct- 
ness  of  (he  amount  claimed  by  the  plaintiffs, 
viz  ,  $600.     This  deponent  also  swears  as  follows: 
**  I  am  credibly  informed  and  verily  believe  that 
tbe  defendant  has  lately  disposed  of  his  pro- 
perty and  is  now  about  to  assign  and  dispose 
of  the  mortgages  taken  by  him  for  the  balance 
of  tbe  purchase  money  thereof,  with  intent  to 
defraud  the  plaintiffs   of  their  debt."      There 
was  also  an  affidavit  of  Mr.  Gibson,  a  solicitor, 
who  deposes  as  follows :    *<  I  am  aware  of  the 
defendant  having,  during  tbe  past  week,  sold  lot 
number   three  in  Moore's  Purvey  of  this  city,  a 
portion  thereof  to  one  George  Matthews  for  the 
sum  of  $700,  and  the  remainder  of  the  said  lot 
to  one  Robert  Kelly  for  the  sum  of  $1200.    The 
said  Bobert  Kelly  paid  in  cash  the  sum  of  four 
hundred  dollars  and  gave  a  mortgage  to  the  said 
defendant  for  the  balance  of  $800.     I  am  not 
aware  wfa»t  amount  was  paid  down  by  the  said 
George  Matthews,  but  I  think  there  was  about 
$300,  and  a  mortgage  was  given  by  the  said 
George  Matthews  to  the  defendant  for  the  bal- 
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ance.  In  the  carrying  oat  of  said  sale  I  acted 
for  Robert  Kelly,  one  of  the  purchasers,  and  in 
the  course  of  the  transaction,  Mr.  Sadleir,  soli- 
citor  for  said  defendant,  said,  in  my  presence, 
that  he  would  want  to  have  access  to  the  ab- 
stracts of  title  as  he  was  going  to  negotiate  the 
mortgages.'' 

Now  these  affidavits  show  that  the  sale  of  the 
land  was  bona  fide  for  Talue,  and  all  that  the  ap- 
plication for  the  attachment  rests  upon  is  the 
affidiivit  of  the  plaintiff  Secord  and  that  of  his 
book-keeper,  that  in  their  belief  the  defendant  is 
about  to  assign  them  with  intent  to  defraud  the 
pUiintiffH  of  their  claim,  without  any  facts  or 
circumstances  being  stated  or  at  all  shewn  to 
lead  to  that  belief,  unless  it  be  what  is  stated  in 
Mr.  Gibson's  affidavit  that  Mr.  Sadleir  said  he 
would  want  to  have  access  to  the  abstracts  of 
title  as  he  was  going  to  negotiate  the  mortgages. 
Now  if  the  intended  disposition  of  the  mortgages 
in  by  actual  sale  of  them  and  not  a  fraudulent 
disposition  of  them,  I  apprehend  that  the  enter- 
taining such  an  intent  to  make  an  actual  sale 
would  no  more  expose  a  person  to  compulsory 
liquidation  than  the  actual  sale  itself  would. 
The  whole  gist  of  the  affidavits  of  plaintiff  and 
his  book-keeper  must,  I  think,  be  taken  to  be 
merely  that  the  defendant  intends  to  make  sale 
of  his  property,  that  is,  an  actual  out  and  oat 
sale ;  but  that  they  apprehend  he  will  not  then,  al- 
though perfectly  able  and  owing  no  one  else  any- 
thing, pny  the  plaintiffs  their  debt.  I  do  not 
think  the  entertaining  such  an  intent  brings  the 
party  entertaining  it  within  the  clause  e  of  the  3rd 
sec.  of  the  Insolvent  Act.  But  then,  in  his  peti- 
tion to  set  aside  the  writ  o  f  attachment,  the  de- 
fendant swears  that  he  sold  the  land  to  pay  off 
a  mortgage  upon  it,  by  which  he  was  subject  to  10 
per  cent  interest :  that  he  has  paid  off  that  mort- 
gage, and  that  he  does  intend  to  sell  the  mortgages 
taken  by  him  for  balance  of  purchase  money  for 
the  purpose  of  paying  the  plaintiffs  what  he  be- 
lieves he  owes  them  and  of  supporting  his  family, 
and  he  denies  that  he  owes  the  plaintiffs  anything 
like  the  amount  claimed  by  them  to  be  due. 
This  affidavit  is  accompanied  by  affidavits  of 
George  Matthews  and  Kelly,  who  swear  that 
their  purchases  were  bona  fide  and  made  for  full 
value.  I  can  see  nothing  in  the  affidavits  to 
justify  a  suspicion  of  fraudulent  disposition  of 
property,  of  an  attempt  fraudulently  to  dispose 
of  property  within  the  meaning  of  the  Insolvent 
Act. 

I  have  been  asked  to  express  my  opinion 
upon  two  minor  points  which  in  the  view  I  take 
are  not  necessary  to  be  decided  in  this  case, 
namely,  whether  the  affidavits  fil^d  in  the  appli- 
cation for  the  attachment  are  properly  entitled, 
and  whether  sub-sec.  7  of  sec.  8  requires  that 
the  two  persons  to  speak  to  the  facts  and  cir- 
cumstances constituting  insolvency  within  the 
meaning  of  the  Act,  must  or  not  be  other  persons 
than  the  creditor  or  his  agent  testifying  to  the 
debt.  I  entertain  no  doubt  that  it  is  proper  to 
entitle  the  affidavits  with  the  names  of  the 
plaintiffs  and  defendants  as  in  the  form  F  given 
in  the  statute.  The  18th  sub-sec.  of  se^.  U 
enacts  that  the  forms  appended  to  the  Act,  or 
other  forms  in  equivalent  terms,  shall  be  used  in 
the  proceedings  for  which  such  forms  are  pro- 
vided, and  it  appears  to  me  to  be  always  beet  to 
follow  the  forms  given  by  an  Act.  The  rery  first 
paragraph  of  the  affidavit  speaks  of  a  oause, 


although,  strictly  speaking,  there  is  none  until 
the  writ  issues,  and  of  a  plaintiff  in  the  cause. 
The  second  speaks  of  **  the  defendant"  as  like- 
wise does  the  third.  These  ezpresaiocs  plainly 
point  to  the  cause  in  the  title  of  the  affidavit, 
and  if  this  should  be  omitted  the  frame  of  the 
body  of  the  affidavit  would  be  insensible. 

It  appears  to  me  also  that  sub-see.  7  of  sec.  3 
is  complied  with,  although  the  creditor  or  his 
agent  deposing  to  the  debt  should  be  also  one  of 
the  two  persons  testifying  to  the  facts  and  cir- 
cumstances  which  are  relied  upon  as  oonstitatis; 
the  insolvency.  I  see  no  reason  why  we  shooli 
introduce  into  the  statute  the  word  *  olhT,"* 
which  the  legislature  has  not  thought  fit  to  in- 
troduce between  the  words  **  two*'  and  '*  credible 
persons"  so  as  to  make  it  read  "and  also  shew 
by  the  affidavits  of  two  other  credible  persona," 
&c.  It  might  be  that  a  creditor  and  bis  clerk 
could  give  the  clearest  evidence  of  insolveuej 
and  liability  to  compulsory  liquidation  from  the 
lips  of  the  debtor  himself  to  them  in  privats 
which  could  not  be  established  otherwriae,  and  in 
such  case,  although  there  were  two  credible  per- 
sons, the  attachment  might  be  deferred  injuri- 
ously to  the  creditors,  but  whether  it  would  be 
desirable  or  not  desirable  to  have  two  persona 
other  than  the  creditor  to  speak  to  the  acts  of 
insolvency  it  is  sufficient  to  say  that*  in  my 
opinion,  the  statute  does  not  say  that  it  is 
requisite.  It  is  said  that  the  preceding  clause 
indicates  the  intention  of  the  legislature  that  ia 
Upper  Canada  the  creditor  should  not  be  one  «f 
the  two  because  it  provides  that  in  Lower  Canada 
the  creditor  alone  may  prove  the  debt  and  the 
acts  of  insolvency.  Why  the  creditor  alost 
should  be  deemed  sufficient  in  Lower  Canada 
and  not  in  Upper  Canada  I  cannot  saj.  bat 
I  see  no  necessary  inference  from  that,  that  h^ 
cannot  be  one  of  the  two  required  in  Upper  Cana- 
da. If  the  legislature  intended  to  exclude  him  it 
would  have  been  very  easy  to  have  done  so  by 
the  insertion  of  the  word  "  other,"  moreover  the 
form  of  affidavit  given  is  the  same  in  Lnwer 
Canada  and  Upper  Canada  for  the  creditor  to 
make,  and  plainly  contemplates  that  he  may 
state .  the  facts  relied  upon  as  rendering  thd 
debtor  insolvent. 


ENGLISH  REPORTS. 


COMMON  PLEAS. 

Chorltom  y.  Lixos. 
Mart  Abbott's  Cask. 

A  woman  cannot,  either  at  common  law  or  by  9t«tnt«  vote* 

for  a  member  of  Parliament  to  represent  a  borough. 
Stmble,  it  is  the  same  in  the  case  of  a  count  jr. 

[17  W.  R  2*4,  C.  P.  Not.  T,  9,] 

This  was  an  appeal  from  the  decision  of  the 
Revising  Barrister.  The  following  was  the 
case: — 

At  a  court  held  at  the  town  hall  in  the  city 
of  Manchester  on  the  15th  day  of  September, 
1868,  for  the  revision  of  the  list  of  voters  for 
members  of  Parliament  in  the  parliamentary 
borough  of  Manchester,  before  John  Eosack, 
Esq.,  the  Revising  Barrister,  Mary  Abbott,  ap- 

*  The  defendant  shortly  afterwards  sold  the  mort,yi^ta 
and  absconded  firom  the  country.  —Rep. 
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peering  on  the  liat  pablished  by  the  OTerseers  of 
claimaotB  to  rotes  in  the  township  of  Manchester, 
ir&s  dalj  objected  to  by  Mstthew  Chadwiok,  a 
penon  on  the  list  of  Toters  for  the  said  parlia- 
mest&ry  borongh. 

The  name  of  the  said  Mary  Abbott  appeared 
opon  the  list  of  claimants  in  the  following  man- 


ner :- 


AlH.tt,  Maiy 


51,  Edward-6t 


House 


61,    Edward-st 


It  was  admitted  that  the  said  Mary  Abbott 
vai  a  woman  of  the  age  of  twenty-one  years  and 
anmarried,  and  that  she  bad  for  tweWe  months 
prerioosly  to  the  last  day  of  Jaly,  1 868,  ocou- 
pie>i  a  dwelUng-honse  stated  in  the  said  claim 
vitb  tbe  said  claim  within  the  said  township  for 
ench  occopation,  and  that  she  had  paid  the  rates 
for  the  relief  of  the  poor  assessed  in  respect  of 
such  dweUing-honse  before  the  20th  day  of  July 
]n!t,  and  in  other  respects  had  complied  with 
the  reqairementa  of  the  Registration  Acts. 

Od  behalf  of  the  claimant  it  was  contended 
that  under  the  existing  statutes  the  claimant  was 
lioij  qoalified  and  entitled  to  be  registered  as  a 
Tttcr  and  when  registered  to  vote  in  the  election 
cf  a  member  of  Parliament,  and  that  women  fur 
tLe  purpose  of  being  registered  electors  and 
fotiog  in  elections  for  members  of  Parliament 
ar«  not  subject  to  any  legal  incapacity. 

It  was  maintained,  on  the  part  of  the  objectors, 
tbit  aoder  the  existing  statutes  the  claimant 
v<4«  'Ji>qaalified  on  account  of  her  sex. 

Tbe  revising  barrister  held  that  Mary  Abbott, 
heiDg  a  woman,  was  not  entitled  to  be  placed  on 
tbe  register,  and  her  name  was  erased  from  the 
^i«i  U«t  of  claimants. 

There  were  also  struck  out  of  the  list  the  names 
of -3,346  wbose  names  and  qualifications  are  set 
^>rtb  in  the  schedule,  and  as  the  Talidity  of  their 
claims  depends  on  the  same  point  of  law  as  that 
raised  in  the  caae  of  Mary  Abbott  the  appeals 
»ere  consolidated. 

If  tbe  Court  shall  be  of  opinion  that  the  said 
Marj  Abbott  is  not  entitled  to  haye  her  name 
ic9«rted  in  the  list  of  voters  for  the  said  borough 
of  Manchester  then  such  names  and  the  names 
Rterred  to  and  set  forth  in  the  schedule  above 
BtiDtioned  will  remain  erased  ;  but  if  tbe  Court 
sbill  be  of  opinion  that  the  said  Mary  Abbott  is 
entitled  to  have  her  name  inserted  in  the  said  list 
of  Toters  then  her  name  and  the  said  names  re- 
ferred to  and  set  forth  in  the  schedole  are  to  be 
re^tired. 

Tbe  following  are  the  appellant's  points  for 
argoment : — 

!•  That  there  is  no  disability  at  the  common 
*w  whereby  a/em«  9oU  otherwise  duly  qualified 
u  prtTQDted  from  voting  in  the  election  of  a 
nember  or  members  of  Parliament. 

2^  That  the  Representation  of  the  People  Act, 
li^OT,  section  8  confers  the  right  to  be  registered, 
wi  when  registered  to  vote  for  a  member  or 
nembers  to  serve  in  Parliament  for  a  borongh. 
fB  erery  man  who  is  qualified  as  in  such  sectiun 
u  mentioned. 

That  in  the  18  &  14  Vio.  e.  21  (Lord  Romilly's 
-^ct).  it  is  declared  by  section  4,  <that  in  all 
Ac^  words  importing  the  masculine  gender  shall 
^  deemed  and  taken  to  include  females  unless 
<w  contrary  is  expressly  provided.'    That  the 


words  '  every  man  '  denote  the  masculine  gender, 
and  that  in  the  Representation  of  the  People 
Act,  1867,  the  contrary  is  not  expressly  provided. 
Therefore,  the  words  include  *  every  woman  * 
and  that  a  feme  sole  duly  qalified  according  to 
the  provisions  of  the  said  last  mentioned  Act  is 
entitled  to  be  registered,  and  when  registered  to 
vote  for  members  of  pRrliament. 

Coleridge^  Q,  C,  (Dr  Pankhurnt  with  him), 
for  the  appellant. — My  main  argument  is  this — 
women  have  this  right  at  the  common  law,  they 
have  in  ancient  times  exercised  it,  and  no  statute 
has  ever  taken  it  away.  This  is  my  main  argu- 
ment, and  I  shall  enter  upon  it  at  once,  though, 
of  course,  I  also  rely  upon  the  construction  of 
the  word  *'*  man"  in  the  Representation  of  the 
People  Act,  1867.  I  shall,  however,  make  that 
point  last  Now,  as  to  the  position  that  at  com- 
mon law  women  have  this  right,  and  have  in 
ancient  times  exercised  it,  the  argument  as  to 
sex  cannot  be  local ;  if,  therefore,  I  can  satisfy 
your  Lordships  that  in  counties  the  right  was 
anciently  exercised  by  women,  that  argument 
will  avail  for  the  present  case,  though  it  is  the 
ease  of  a  borough.  The  first  statute  afiectiug  the 
franchise  in  counties  U  7  Hen.  4,  c.  15.  Tbe 
words  are,  *•  From  henceforth  the  elections  of 
such  kuights  shall  be  made  in  the  form  as  follow- 
eth :  (that  is  to  say)  at  the  next  county  to  be 
h olden  after  the  delivery  of  the  writ  of  the  Par- 
liament, proclamation  shall  be  made  in  the  foil 
county  of  the  day  and  place  of  the  Parliament, 
and  that  all  they  that  be  there  present,  as  well 
suitors  duly  summoned  for  the  same  cause  ns 
other,  shall  attend  to  the  election  of  the  knights 
for  the  Parliament,  and  then  in  tbe  full  county 
they  shall  proceed  to  the  election  freely  and  in- 
ditferently,  notwithstanding  any  request  or  com- 
mandment to  the  contrary ;  and  after  that  they 
be  chosen,  the  names  of  the  persons  so  chosen 
(be  they  present  or  absent)  shall  be  written  in 
an  indenture  under  the  seals  of  all  them  that  did 
choose  them,  and  tacked  to  the  same  writ  of  the 
Parliament,  which  indenture  so  sealed  and  tack- 
ed shall  be  h olden  for  the  sheriff's  return  of  the 
said  writ,  touching  the  knights  of  the  shires." 

Now,  here  the  suitors  are  those  who  are  to  have 
the  franchise,  and  why  not  female  suitors  as  well 
as  male  suitors  ?  In  1  Hen.  6,  o.  1,  again,  the 
words  used  are  large  enough  to  include  both 
sexes,  and  I  shall  show  as  a  matter  of  evidence, 
that  women  did  in  fact  exercise  the  franchise. 
Now  the  elections  for  counties  were  held  in  tbe 
county  court :  1  Bl.  178.  What  was  this  county 
court !  It  was  a  court  where  the  freeholders 
were  judges:  1  Reeves,  47.  [Boyill,  C.  J. — 
In  Saxon  times  there  is  no  mention  of  anything 
in  their  Parliaments  except  of  wise  fnen.'\  I  am 
not  speaking  of  the  Witenagemote,  but  of  the 
county  court,  to  which  clearly  women  as  well  as 
men  must  have  been  suitors,  and  it  was  in  these 
county  courts  that  the  elections  for  the  knights  of 
shires  were  held.  Now  I  contend  that  it  is  for  my 
learned  opponents  to  show  that  the  county  court 
held  for  the  election  of  the  knights  of  shires  was 
different  from  tbe  ordinary  county  court  which 
tried  causes.  If  the  statute  of  Marlbridge,  52 
Hen.  8,  o.  10,  be  referred  to,  it  will  be  seen  that 
women  attended  the  county  court  on  some  occa- 
sions, for  the  following  passage  is  to  excuse  the 
attendance  of  nuns  on  o'irtain  occasions,  namely, 
when  members  of  Parliament  were  to  be  elected  : 
**  Be  turnis  vioecomitum  provisum  est,  ut  necesae 
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Don  Iiabeant  ibi  venire  arohiepisoopi,  epiMopi, 
abbates,  priores,  comites,   barones,   neo  aliqui 
viri  religiosi,  oeo  mnlieres,  nisi  eorum  presentia 
ob  aliquam  oaasam  epecialiter  exigatar."    Now 
if  we  go  back  to  early  parliamentary  history, 
we  shall  find  that  the  method  of  returning  mem- 
bers was  by  indenture ;  the  electors,  or  some  of 
them,  executing  the  indenture.     Copies  of  such 
indentures  are  to  be  seen  in   Prynne's  Brevia 
Parliamentaria  Rediviva,  162,  163.     I  have  also 
here  certified  copies  of  such  indentures  from  the 
Record  Office,  one  or  two  of  which  I  refer  to. 
They  contain  the  names  of  women  as  returning 
the  members.     The  several  dates  of  these  returns 
are,  18  Hen.  4 ;  2  Hen.  6 ;  7  Edw.  6 ;  1  &  2  P. 
&  M.;  2  &  3  P.  &  M.     [WiLLES,  J.— In  the  last 
case,  the  woman  is  the  only  person  who  executes 
the  indenture.     That  looks  rather  as  if  she  was 
the  returning  officer,   which  she  undoubtedly 
might  be].     But  that  will  not  account  for  the 
case  in  7  Edw.  6.     There,  the  woman  is  mention- 
ed in  conjunction  with  others  as  sending  up  the 
members.     [Boyill,  0.  J- — The  writ  in  the  case 
in  2  &  8  P.  dli;  M.,  is  directed  to  the  lady.     Would 
not  that  make  her  the  returning  officer  ?]    It  is 
not  so  in  the  case  in  1  <b  2  P.  &  M.    Heywood, 
in  his  treatise  on  County  Elections,  2nd  ed,  p. 
256,  says  that  it  is  usual  to  cite  Coke's  4th  Inst, 
against  the  right  of  women  to  vote.    Now,  I 
maintain  that  all  the  other  exceptions  in  that 
passage  (4  Inst.  6)  are  erroneous.    For  example, 
he  says  that  clergymen  labour  under  a  legal  in- 
capacity to  vote.     [BoviLL,  C.  J. — Have  you  any 
example  of  clergymen  voting  before  Lord  Coke's 
time?]    There  is  an  archbishop  in  one  of  the 
writs  1  have  cited.     I  am  speaking  without  book, 
but  I  think  there  is  no  doubt  that  the  clergy  had 
given  up  their  right  to  tax  themselves  separately 
before  1664  (8  H.  C.  H.  243,  10th  ed.).     I  have 
the  most  unfeigned  respect  for  Lord  CoKe's  learn- 
ing, but  he  had  his  weaknesses  like  other  men, 
and  one  of  them  may  have  been  a  dislike  of  the 
clergy.     He  had  no  special  reason  to  like  women. 
Heywood   goes  on  to  sty  that  notwitbstandiDg 
my  Lord  Coke's  opinion,  women  have  as  a  fact 
in  ancient  times  exercised  the  franchise,  and  in 
the  note  to  p.  256  he  gives  at  length  a  return  for 
a  borough  by  dame  Dorothy  Packicgton  in  the 
,  14  Eliz.     [BoviLL,  C.  J. — There  is  another  pass- 
age in  Heywood,  at  p.  256,  in  which  he  states 
what  the  law  was  in  1812,  and  that  is  against 
you.]     In  2  Luders,  13,  there  is  cited  a  burgess 
and  freeman's  roll  of  the  19  Eliz.  for  the  borough 
of  Lyme  Regis  on  which   the  names  of  three 
women  stand  as  burgesses  and  freemen.     This  is 
important,  because  this  list  would  have -been  used 
to  prove  the  right  to  vote  at  elections.     [Boyill, 
C.  J. — Yes,  but  these   entries  of  the  women's 
names  might  have  been  for  the  mere  purpose  of 
securing  the  right  of  voting  for  their  future  hus- 
bands.]     Supposing  the  right  to  have  once  exist- 
ed, I  now  come  to  the  question,  has  any  statute 
ever  taken  it  away  ?     Because  if  not,  mere  non- 
user  cannot  have  such  an  efifect.     The  statute  8 
Hen.  6,  c  7,  is  the  well  known  statute  restrict- 
ing the  right  to  vote  in  counties  to  forty>shiUing 
freeholders.     Assuming  that  up  to  this  time  a 
woman  had  the  right  to  vote,  what  is  there  in 
this  statute  to  deprive  her  of  tnat  right,  if  »he 
but    had   a   forty-shillAog   freehold  ?     There   is 
nothing       The   word  in  the  statute,   which  of 
cour$«c  is  in  Norman-French. is  *'Gens."  [Bovill, 
C.  J  — Have  you  read  the  title  of  tht  statute?  ^-j 


Yes.    It  is  there   '<  men."    But  the  title  \s  is. 
English ;  it  was  probably  added  later  on.    Ychi 
cannot  rely  on  translation  in  such  a  c&se,  ud 
even  though  the  heading  were  made  in  English 
at  the  time  the  statute  was  passed,  yet  it  forms 
no  part  of  the  enactment     [Wtlles,  J.— Trebr, 
J.,  says  that  the  old  statutes  had  no  heftdiogs.] 
Now  this  statute  being  in  restraint  of  the  fran- 
chise,  had  it  been   in  view  to    take  it  free 
women,   that  would  have  been  expressly  done. 
As  to  .the  Bubsequnt  statutes  dealing  with  tU 
franchise,  while  I  do  not  contend  that  thej  apedal- 
ly  refer  to  women,  I  yet  maintain  as  to  all  uf 
them,  that  they  contain  words  large  eDongh  ts 
include  women.     Such  statutes  are  10  lleo.  tic. 
2;  7&8  Wilis,  c4,  ^6;  Anne  c.  23;  2GtQ.% 
0.  24 ;  20  Geo.  3,  o.  17.     Next,  as  to  the  <>>a- 
struction  of  the  word  "  man  "  in  the  Repr^seS' 
tation  of  the  People  Act,  18G7.     There  is  a  nst 
number  of  statutes  in  which  the  word  "roan*' 
is  used  in  the  sense  of  both  man  and  womm 
Hence  if  no  reason  be  shown  in  the  present  cm 
why  it  should  have  a  different  meaning  the  Di»re 
ordinary  statutory  sense  must  be  given  to  lu 
Consider  sections  18  and  19  of  the  Reform  ict| 
1832;  2  <&  8  Will.  4,  o.  46.     If  we  compare  tlifl 
phraseology  of  the  sections  I  think  we  must  coa- 
elude  that  where  women  already  bad  votes  a* 
freeholders  or  burgesses  they  were  meant  to  re 
tain  them,  but  that  where  fresh  votes  were  coa- 
ferred  on  copyholders,  then  women  copjboliera 
were  not  to  acquire  the  right  of  voting,  bat  mo, 
only  were  to  do  so.     The  late  Reform  Act,  I  coa« 
tend,  leaves  the  rights  of  women  as  comparel 
with  those  of  men  where  it  found  it.     The  grett 
point  which  will  doubtless  be  made  on  the  other 
side  is  that  for  centuries  no  woman  as  a  fact  hu 
voted.     All  that  Lord  Coke's  opinion  and  th« 
opinion  of  those  lawyers  who  have  followed  bii 
dictum  amount  to,  is  this,  that  for  centuries  tb9 
current  of  opinion  has  been  against  the  right  cf 
women  to  vote,  not  throughout  all  the  time,  b&t 
at  the  particular  time  when  the  particular  cpio* 
ion  was  given.      But  it  is  hardly  necessary  to 
maintain  that  if  the  right  once  existed,  non-aser 
could  not  take  it  away.     As  to  the  applicatids 
of  Lord  Romilly's  Act,  13  &  14  Vict.  c.  21,  s.  4« 
to  the  interpretation  of  the  word    **man,"  u 
used  in  the  Representation  of  the  People  ict, 
1867,,  we  must  remember  that  Lord   Romi  It's 
Act  was  passed  in  1850.  some  time  after  the  Ke* 
form  Act  of  1832,  and  therefore  at  a  time  vbeo 
the  claims  of  women  to  vote  had  at  least  beta. 
heard  of  and  discussed  in  modern  times.    Lor<l 
Romilly's  Act  may,  therefore,  be  said  to  bare 
been  passed  with  a  consciousness  that  it  migbs 
very  probably  be  employed  before  long  to  tba 
very  purpose  to  which  I  seek  to  apply  it  to-di^. 
[Keating,  J. — Does  is  appear  on  the  case  that 
the  appellant  here  claims  under  the  fraii€bis<e 
created  by  the  Act  of  1867  ?]    {MeUuk,  Q.  C— 
It  does  not  appear  on  the  case,  but  it  is  ibs 
fact]     In  Olive  v.  Ingram,  7  Mod.   263,  Stri- 
1114,   the  decision   did  not  require  the  dicfu^ 
upon  which  I  rely  ;  but  in  the  judgment  of  L€d, 
C.  J.,  a  MS.  case  is  cited  in  which  the  dicUf% 
was  necessary.     The  case  of  Olive  v.  Ingram  Je- 
cides  that  a  woman  may  be  a  sexton,  and  mar 
vote  for  the  election  of  a  sexton.     Now,  I  admit 
that  of  7  Mod,  is  not  of  high  authority.     Dot  the 
ca^e  was  so  decided,  as  we  learn  from  Strange, 
who  was  then  Solicitor -Qeneral,  and  in  the  oo^e. 
[WiLLES,  J. — Have  you  any  case  where  a  woman. 
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fts  the  saitor  to  the  eoanty  court,  acted  as 
ju'lge?]  I  am  not  aware  of  one.  Again,  in 
King  T.  Stubbt^  2  T.  R.  896,  the  question  was 
irbetber  a  woman  might  be  overseer  of  the  poor. 
Now,  the  case  itself  does  not  csrrj  the  matter 
toy  farther ;  but  the  reason  given  by  the  Court 
for  its  decision  Is  most  important.  The  decision 
19  pQt  on  the  ground  of  the  phraseology  used  in 
tbe  43  EMz  — "^  The  only  qualification  required 
by  43  Elii.  is  that  they  shall  be  tuhiiantial  houie- 
hUUrt;  it  has  no  reference  to  sex:"  2  T.  R. 
4'''0.  A  sain,  in  R  t.  Crosthwaite,  17  Ir.  C.  L. 
Rep.  157,  463,  women  were  held  entitled  to  rote 
fir  &  town  commissioner,  as  being  included  in 
the  description  **  every  person  of  full  age  who, 
kc,"  contained  in  a  certain  section  of  a  certain 
Act.  That  case  was,  it  is  true,  reversed  on  appeal 
to  tbe  Irish  Exchequer  Chamber.  But  of  the 
entire  Bench  taken  together  it  will  be  seen  that 
&  majority  were  in  favour  of  the  original  decision. 
If  tbe  present  question  be  regarded  as  one  of 
ccn^titutional  law.  and  it  is  difficult  to  see  how 
thM  can  be  avoided,  we  must  remember  that  all 
p-eat  constitutional  writers  make  English  free- 
dom 10  depend  to  a  great  extent  on  the  connec- 
tions between  tbe  right  to  vote  and  the  liability 
to  taxation.  Why  are  women  to  form  a  striking 
and  QD  unfair  exception  to  this  rule  T 

[Tbe  learned  counsel  then  proceeded  to  discuss 
tk  fitness  of  women  for  the  exercise  of  political 
r';;bt«;  but  as  in  this  part  of  his  argument  he 
ilid  not  introduce  any  additional  legal  matter,  it 
i>  not  here  given.] 

(To  be  continued  ) 


CORRESFONDEKOE. 

V>  THE  Editors  of  the  Loc.\l  Courts*  Gazette. 

Sirs, — I  notice  that  in  some  instances  a  very 
vide  difference  of  opinion  exists  among  act- 
ing magistrates,  as  to  their  daties  under  the 
Tarious  statute  laws  giving  them  jurisdiction. 
It  is  a  disgrace  that  more  uniformity  of  prac- 
tic^docs  not  exist  Some  magistrates  in  this 
county  consider  it  to  be  their  duty,  to  make 
a  return  of  conviction  under  section  0,  cap.  55, 
Vj  k  30  Vic.,  wherein  two  magistrates  are  em- 
powered to  give  certificates  on  the  Municipal 
Councils,  for  damage  sustained  by  dogs  killing 
sheep,  the  owners  of  which  are  unknown.  It 
seems  to  me,  that  as  no  person  is  either  tried 
w  convicted,  that  a  re'tum  is  not  required. 
Neither  is  any  complaint  laid  against  any  one. 
The  form  of  schedule  return  given  by  the  sta- 
tate,  should,  I  think,  of  itself  convince  us  that 
'V*ertificates "  for  damages  on  the  councils, 
we  neither  "orders"  nor  "convictions,"  as 
tncrc  is  neither  prosecutor  or  defendant.  ITiere 
i^no  Bne  imposed;  no  ptioney  goes  into  the 
justices*  hand,  nor  is  any  paid  out  by  them. 
Now  the  form  of  return  implies,  "  a  prosecu- 
K'  ''a  defendant,"   "nature  of   charge," 


"date  of  conviction,"  "penalty,"  "when  re- 
ceived," "when  paid  out,"  and  "who  to," 
none  of  which  takes  place  under  the  "  certifi- 
cates "  given  under  the  9th  section  of  the  Act 
referred  to.  Some  cautious  magistrates  may 
say,  "  that  even  supposing  the  return  not  re- 
quired, it  is  the  safest  way,  and  wont  do  any 
harm ;"  but  he  must  remember  that  one  dol- 
lar is  charged  for  the  conviction,  and  if  no  re- 
turn should  be  made,  the  council  are  paying 
fees  which  they  should  not  do. 

The  clause  in  the  Act  reads  "  that  if  the 
party  injured  by  having  his  sheep  killed,  makes 
oath  that  upon  diligent  search  and  enquiry, 
he  has  not  been  able  to  discover  the  owner  or 
keeper  of  the  dog  or  dogs,  or  to  recover  the 
amount  of  damages  or  injury  adjudged  from 
the  owner  or  ieeper  of  such  dog  or  dogs^  \f 
known  for  want  of  distress^  the  justice  shall 
certify  to  the  facts  that  such  owner  cannot  be 
found,  or  that  there  are  no  goods  found  upon 
which  to  levy  the  same,  and  the  amount  of 
damages,  &c."  Now  it  is  plain  that  there  are 
two  distinct  "certificates,"  two  justices  are 
empowered  to  give  under  section  9.  One  is 
when  the  owner  is  unknon'n ;  the  other,  when 
a  conviction  has  taken  place  under  section  8, 
but  from  whom  the  constable  cannot  collect 
the  amount  Now  it  appears  to  me,  that  if 
the  magistrates  makes  a  return  of  a  conviction 
on  one  certificate,  they  should  on  the  other — 
and  if  on  the  other — two  convictions  would 
represent  the  same  case.  The  Act  of  27th  cf 
August,  1841  (see  Late  Journal  of  March, 
1860),  recites,  "that  for  the  more  effectual  re- 
covery and  application  of  penalties,  fines,  or 
damages,  shall  make  a  due  return  thereof  to 
the  General  Quarter  Sessions  of  the  Peace." 
Now,  as  I  said  before,  these  "  dog  certificates" 
imply  no  application  of  penalties,  fines,  or 
forfeitures,  as  none  pass  through  their  hands. 
However,  after  this,  magistrates  will  be  reliev- 
ed from  returning  convictions  upon  these 
"  sheep  certificates,"  as  the  last  session  of  our 
Ontario  Legislature,  gives  that  part  of  it  to  our 
Municipal  Councils,  where  the  owners  are  un- 
known, and  very  properly  too,  if  magistrates 
charge  for  returning  a  conviction  on  these  cer- 
tificates. 

I  think  it  would  result  in  much  good,  if  the 
acting  magistrates  in  each  county  would  hold 
periodical  meetings,  say  once  or  twice  a  year, 
for  the  purpose  of  discussing  different  points 
that  occur  in  their  practice,  and  thereby  se- 
cure a  greater  uniformity  of  practice.    Of  course 
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those  who  hnow  it  all^  a  few  in  each  county, 
would  not  be  expected  to  attend.  I  feel  satis- 
fied that  such  meetings  would  result  in  much 
good  even  to  the  wisest  of  them.  Let  some  of 
the  oldest  magistrates  move  in  the  matter,  and 
give  it  a  trial.     Yours, 

S.  P.  Mabee,  J.  P. 

Port  Rowan,  April  23,  1869. 


BE  VIEWS. 


The  Law  op  Railway  Companies,  compris- 
ing THE  Companies  Clauses,  the  Lands 
Clauses,  the  Railway  Clauses  Consoilda- 
TioN  Acts,  the  Railway  Companies  Acts, 
1807,  AND  the  Regulation  op  Railways 
Act,  1868.  With  notes  of  all  the  decided 
cases  on  these  Acts,  &c.  By  Uy.  Godefroi, 
of  Lincoln's  Inn,  and  John  Shortt,  of  the 
Middle  Temple,  Barristers-at-Law.  Lon- 
don :  Stevens  &  Hagues,  Law  Booksellers 
and  Publishers,  II  Bell  Yard,  Temple 
Bar,  1869. 

We  have  to  thank  the  publishers  for  an 
early  copy  of  this  work.  The  editors  appear 
to  have  acquitted  themselves  well.  The  notes 
are  terse  and  yet  sufficiently  full  to  give  the 
desired  information  as  to  judicial  interpreta- 
tion of  the  sections  annotated.  Annotated 
editions  of  important  acts  of  Parliament  are  of 
great  service  to  the  profession,  and  for  pur- 
poses of  ready  reference  are  preferable  to 
treatises.  The  aim  of  an  editor  of  an  annotat- 
ed edition  of  a  statute  should  be  to  avoid 
loading  his  notes  with  details  as  to  facts. 
What  the  reader  of  such  a  work  wants  is  the 
marrow  of  the  decision,  and  that  expressed 
in  the  fewest  possible  words.  The  editors  of 
the  work  before  us  have  not  been  unmindful 
of  this  requisite.  By  observing  it  they  have 
succeeded  in  presenting  to  the  profession  a 
great  body  of  law  on  subjects  of  very  general 
importance  in  a  portable  form,  considering 
that  our  Railway  Clauses  Consolidation  Act 
is  in  great  part  taken  from  the  English  Act^ 
the  value  of  this  work  to  all  interested  in 
Canadian  railways  is  obvious;  with  many 
railways  constructed,  others  in  course  of  con- 
struction, and  yet  others  projected,  there  is 
already  much  '*  railway  litigation"  among  us. 
The  duties  and  obligations  of  railway  compa- 
nies to  "  adjoining  proprietors,"  and  the  public 
are  not  at  all  times  easily  ascertained  or  easily 
defined.    The  consequence  is  daily  increasing 


litigation,  and  daily  increasing  necessity  for  a 
work  like  that  now  before  us.  Its  cost  is  so 
moderate  as  to  place  it  within  the  reach  of  all. 
The  facility  it  affords  for  reference  to  dedded 
cases  is  so  great  that  the  possessor  of  it  must 
save  time,  and  *'  time  saved"  to  a  man  of  good 
practice  in  our  profession  is  '^  money  made.'' 
The  index  is  truly  exhaustive.  By  means  of 
succinct  notes  and  an  elaborate  index  no  red 
difficulty  can  be  experienced  in  finding  tlutt 
which  is  sought  The  volume  proper  contains 
no  less  than  552  pages*  Added  to  this  is  an 
appendix,  864  pages,  containing  all  material 
acts  relating  to  railways  and  the  standing 
orders  of  the  Houses  of  Lords  and  Commons, 
and  the  index.  The  latter  alone  is  so  compre- 
hensive as  to  embrace  80  pages.  The  me- 
chanical execution  of  the  work  by  the  law 
publishers,  under  whose  auspices  the  work 
is  issued  is  all  that  could  be  expected  from  a 
firm  so  well  known  and  so  eminent  as  Messrs. 
Stevenson  &,  Hagues.  Their  agents  in  Toronto 
are  Adams,  Stevens  &  Co.  and  Messrs.  W.  C. 
Chewett  &  Co.  Orders  left  with  either  firm 
will  receive  prompt  attention. 


Ma.  Dickens  and  the  Pkbbaok. — It  ia  the 
privilege  of  literary  men  to  blander  about  legal 
matters,  bat  Mr.  Charles  Diokeas  has  altased  the 
privilege.  In  his  speech  at  the  Liverpool  baa- 
qaet  he  vindicated  himself  from  the  charge  of 
disparaging  the  House  of  Lords,  and  explaineJ 
to  his  audience  that  he  enjoyed  the  friendship  of 
many  members  of  that  House,  not  least  among 
whom  was  Lord  Chief  Justice  Cockbum.  Nov 
Mr.  Charles  Dickens  has  known  Sir  Alexandtr 
Cockbarn  for  many  years,  and  eren  if  for  a  por- 
tion of  that  time  he  had  imagined  that  the  Chief 
Justice  was  a  peer,  we  should  have  sup  pose  i 
that  the  truth  might  have  dawned  on  him  in  J^- 
oember  last,  when  his  illustrioas  friend  was 
offered  and  declined  a  peerage.  Up  to  the  deliv- 
ery of  the  Liverpool  speech  we  had  believed  that 
the  celebrated  *  Pandects  of  the  Benares '  conM 
not  be  eclipsed  ;  bat  an^r  thing  is  possible  when  a 
litUrateur  of  the  luftiest  pretensions  does  not 
know  whether  the  man  *whom  he  loves  m&re 
than  any  other  in  England  *  is  a  commoner  or  a 
peer. — Law  Journal. 

What  an  attorney  is,  'everybody  who  has  got 
an  attorney  will  no  doubt  be  aware,  but  tliose 
who  are  ignorant  on  the  point  may  feel  assured 
that  ignorance  is  nnqaestionably  bliss,  at  least 
in  this  instance.      We,  however,  are  f^r  from 
intending  to  stigmatise  all  attornies  as  bad — and 
the  race  of  roguish  lawyers  would  soon  (>e  ex- 
tinct if  roguish  clients  did  not  raise  o  demand 
for  them.     No  man  need  have  a  knave  for  his 
attorney  nnless  he  chooses ;  and  when  he  g  es 
by  preference  to  a  roguish  lawyer,  it  must  be 
presamed  that  he  has  his  reasons  for  not  tmst- 
ing  his  affairs  to  an  honest  one. — Comic  Black- 
itone. 
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1.  Sat..  ^  PhOip  ifr  5t  Jamts.    Gnun.  k  Com.  8eh. 

2.  SUX.  Rogaiitm.   [Fond  app.  Co.  Tr.  to  make  up  booka 

and  enter  arrean.    Articles  kc,  to  be  left  with 
Sec.  Lav  8. 
6.  lliar.  Atoenrion. 
9.  SUN.  Itt  Sunday  ajler  AttentUm. 
11  Wed.  Last  day  for  service  for  Conntj  Oonrl 
U  Fri...  Exam,  of  Law  Students  for  call  to  the  Bar. 

15.  Sat..  Exam,  of  Art  Clerks  for  ceiillcates  of  fitness. 

16.  SUN.  Whit  Sunday. 

17.  Hon.  Easter Tenn  begins. 

19.  Wed .  Interna.  Exam,  of  Law  Stad.  ft  Art  Clerks. 
n  Fri...  Paper  Day,  Q.B ;  New  Trial  Day,  C.P. 

22.  Sat..  Paper  Day,  C.P.;  N.  T.  Day,  Q.B.    Declare  for 

County  Court 

23.  SUN.  THnitw  SundcM. 

54.  SUN.  Queen's  Birthday.  P.  Day,  Q.B.;  N.T.Day.  C.P. 

55.  Tae..  Paper  Day.  C.P.;  New  Trial  Day,  Q.B. 
».  Wed.  Paper  Day,  Q.B.,  New  Trial  Day,  C.P. 
ii.  Thur.  Paper  l>ay,  C.P. 

28.  Fri...  New  Trial  Day,  Q.B. 

50.  SUN.  IM  Sun.  of,  THn.    {hut  d.  not  of  %rlal  Co.  Ct 

51.  Hon.  P.  Day,  Q.B.;  N.T.  Day.  C.  P.    Lastd.  for  Ct. 
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PAYMENTS  BY  INSOLVENTS. 

Any  person  unacqaainted  with  the  working 
of  the  Insolvent  Acts  might  suppose,  without 
shewing  any  marked  want  of  common  sense, 
that  where  a  creditor  in  good  fiuth  reoeires  a 
sum  of  monej  from  a  debtor  without  know- 
ledge of  the  fiict  that  at  the  time  of  such 
receipt  a  writ  of  attachment  had  been  issued 
tgainst  the  debtor,  the  money  so  received 
could  safely  be  called  his  own.  But  the  law 
sayg  otherwise,  and  when  we  consider  it  and 
look  at  the  act,  it  is  clear  that  such  money 
ca&Dot  either  equitably  or  legally  be  held  by 
this  creditor,in  preference  to  the  other  creditors 
of  the  insolyent  The  22nd  sub-section  of 
section  3  of  the  InsoWent  Act  provides  that, 
"  upon  the  appointment  of  the  official  assignee 
[in  compulsory  liquidation)  the  whole  of  the 
estate  and  effects  of  the  insolvent,  as  exUting 
at  the  date  of  the  iuue  qf  the  writ  of  attach- 
ment, and  which  may  accrue  to  him  by  any 
title  whatever,  up  to  the  time  of  his  discharge 
nnder  this  act,  and  whether  seized  or  not 
seized  under  the  writ  of  attachment,  shall 
Test  in  the  said  .official  assignee  in  the  same 
manner  and  to  the  tame  extent^  and  with  the 
ssme  exceptions,  as  if  a  voluntary  assignment 
of  the  estate  of  the  insolvent  had  been  at  that 
date  executed  in  his  favor  by  the  insolvent" 


Sub-section  7  of  section  2  declares  the  effect 
of  a  voluntary  assignment  to  be,  "  to  convey 
and  vest  in  the  assignee  the  books  of  account 
of  the  insolvent,  all  vouchers,  accounts,  let- 
ten  and  other  papers  and  documents  relating 
to  his  business,  all  monepe  and  negotiable 
paper^  stocks,  bonds  and  other  securities,  as 
well  as  all  the  real  estate  of  the  insolvent, 
and  all  his  interest  therein,  whether  in  fee  or 
otherwise,  and  also  all  his  personal  estate,  and 
movable  and  inmiovable  property,  debts,  assets 
and  effects,  which  he  has  or  may  become  en- 
titled to  at  any  time  before  his  discharge  is 
effected  under  this  Act,  excepting  only  such 
as  are  exempt  from  seizure  and  sale  under 
execution,  by  virtue  of  the  several  Statutes  in 
such  case  made  and  provided." 

These  sections  are  evidently  intended  to 
operate  to  pass  all  the  insolvent's  estate  to  the 
official  assignee  on  the  issue  of  the  writ; 
the  estate  thereby  becomes,  for  certain  pur- 
poses, the  property  of  the  assignee,  and  no 
part  of  it,  whether  cash  or  goods,  can  be 
disposed  of  by  the  insolvent,  and  certainly 
cannot,  in  fiumess  to  the  creditors  in  general,, 
be  applied,  to  any  one  or  more  creditors  so  as 
to  give  them  a  preference.  There  is  no  pro- 
tection given  in  the  act  to  payments  made  by 
an  insolvent  after  the  issue  of  a  writ  of  attach- 
ment, and  if  there  were,  it  would  be  inconsist- 
ent with  the  spirit  and  intention  of  the  act, 
which  is  to  make  an  equal  distribution  of  the 
estate  of  any  one  who  is  found  to  be  unable 
to  pay  his  debts  in  full. 

It  was  therefore  held  in  the  late  case 
of  .fi^  V.  JSoyal  Canadian  Bank,  in  the  Court 
of  Common  Pleas,  on  reasoning  such  as  this, 
that  a  payment  made  by  an  insolvent,  after 
the  issue  of  a  writ  of  attachment  against  him,, 
on' account  of  a  draft  discounted  by  defendant 
for  him,  and  which  was  dishonoured  by  non- 
acceptance,  was  recoverable  back  by  the  official 
assignee,  though  the  defendants  were  ignor- 
ant of  the  insolvency  when  they  received  the 
money  from  him. 

The  money,  though  paid  to  a  lona  fide 
creditor,  is  nevertheless  money  belonging  to 
the  estate,  and  must  be  held  by  the  assignee 
in  his  official  capacity  for  the  equal  benefit  of 
all ;  and  if  in  reality  the  money  of  the  credi- 
tors in  general,  the  assignee  who  represents 
them  has  a  right  to  recover  it  by  action  from, 
the  person  withholding  it. 
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FEES  TO  OFFICERS. 

We  understand  that  a  representation  was 
.made  to  the  Board  of  County  Judges  at  their 
ilate  sitting,  as  to  the  propriety  of  making 
^ome  increase  to  the  fees  of  clerks  and  bailiffs, 
•or  rather  making  such  an  alteration  in  the 
tariff,  as  would  give  them  some  adequate  re- 
muneration for  the  services  they  have  to  per- 
form in  the  discharge  of  their  duties.  With- 
out pretending  to  prophesy  what  course  the 
Judges  may  think  fit  to  pursue  in  this  branch 
of  the  matters  submitted  to  them,  we  can 
safely  say  that  knowing  as  they  do,  practically 
as  well  as  theoretically,  the  whole  working 
*  of  the  system,  they  will  take  such  steps  in 
the  premises  as  may  conduce  to  its  efficiency. 
For  our  part  we  have  but  one  opinion  on  this 
subject  Division  Court  officers  do  more  for 
^less  money  than  any  other  persons,  officials  or 
otherwise,  in  the  Province.  They  are,  as  a 
rule,  men  of  the  highest  respectability  in  their 
different  stations,  and  they  have  to  give  large 
securities  for  the  proper  discharge  of  their  du- 
■  ties.  They  receive  nothing  approaching  ade- 
quate remuneration  for  their  services,  whilst 
they  are  expected  to  be  above  reproach.  We 
now,  as  this  is  the  time,  earnestly  hope  that 
the  Board  may  find  it  not  inconsistent  with 
the  public  interests  to  make  a  reasonable  (and 
that  means  a  large)  addition  to  their  fees,  both 
by  increasing  the  amount  of  some  items  in  the 
present  tariff,  and  by  giving  some  remunera- 
tion for  services  for  which  there  is  now  no  pro- 
vision, some  payments  for  each  of  the  various 
duties  devolving  on  them. 

A  correspondent  writes  a  letter  on  the  sub- 
ject which  speaks  for  itself. 


LAW  REFORM  ACT. 

Of  the  many  cases  that  have  been  tried  at 
the  Spring  Assizes  throughout  the  country, 
many  very  important  ones  have  been  tried 
without  the  intervention  of  jurymen,  and,  so 
far  we  have  heard  no  complaints  have  been 
made  of  the  findings  of  the  judges  on  questions 
of  fact ;  and  there  seems  to  be  no  reason  why 
they  should  not  be  (at  least  in  those  classes  of 
cases  which  are  ever  likely  under  the  present 
law  to  be  left  to  judges  as  sole  arbiters,)  as  satis- 
factorily determined  by  one  of  the  judges  of  a 
Superior  Court  of  common  law,  as  questions  of 
«iact  in  a  suit  have  hitherto  been  by  an  Equity 
Judge.  There  may  be  some  minor  difficulties 
in  Term,  in  ascertaining  and  deciding  the  exact 
position  o£  cases  tried  under  the  new  practice, 


'  but  anything  of  this  kind  will  soon  be  put 
right.  We  notice,  however,  an  inconvenience, 
which,  though  only  felt  probably  in  a  sHght 
d^ee  at  an  Assize  with  a  small  docket,  b^ 
comes  serious  where,  as  in  Toronto  and  occa- 
sionally elsewhere,  several  weeks  are  occa- 
pied  in  the  disposal  of  the  business,  and  the 
inconvenience  is  this,  that  jurors  are  needle^lj 
kept  in  Court,  and  away  from  their  homes  or 
business,  whilst  cases  in  which  their  services 
are  not  required  are  being  tried.  A  simple 
remedy  would  be  to  provide  that  all  jury  ca$e$ 
should  be  tried  first  A  separate  list  m^ht 
be  made  for  them,  to  come  on  next  in  order 
after  the  disposal  of  assessments  and  unde- 
fended issues. 

Much  greater  evils  were  found  during  the  last 
assizes  as  the  result  of  this  Act — ^firstly,  the 
length  of  time  prisoners  are  kept  1  jir^  in  gaol 
awaiting  trial,  very  often  for  offences  of  the 
most  trifling  nature ;  and  secondly,  the  great 
waste  of  time  to  all  parties  attending  the  Assi- 
zes, by  the  trial  of  all  sorts  of  paltry  offences, 
which  could  be  as  well  at  the  sessions,  or  per- 
haps by  a  magistrate.  It  is  all  very  well  that 
individual  convenience  should  give  way  to  the 
public  advantage,  but  the  advantages  to  the 
public  must  be  of  a  very  tangible  nature  before 
some  of  the  leading  features  of  British  jas- 
tice— that  every  person  accused  of  crime  shall 
have  a  speedy  trial,  and  shall  be  held  to  be 
innocent  until  found  guilty — are  overlooked. 
At  one  assize,  at  least,  the  presiding  Judge 
remarked  upon  the  hardship  of  keeping  pri- 
soners charged  with  some  paltry  offence  in 
gaol  for  months  without  trial, — accused  as  one 
was  for  stealing  a  rail  off  a  fence ;  another  for 
stealing  a  hammer,  &c  In  one  of  these  cases 
the  learned  Judge  sentenced  the  prisoner  after 
conviction,  to  one  hour  in  gaoL  Here  the 
punishment  came  first,  and  the  conviction 
afterwards ; — rather  hard  it  would  have  been 
if  the  accused  were  innocent  after  alL 

Another  practical  result  of  the  Act  is,  that 
County  Court  cases  are  tried  by  Superior 
Court  Judges;  and  the  cases  which  there  is 
no  time  for  the  Judge  of  Assise  to  try,  are 
either  left  for  a  County  Court  Judge  to  finish, 
or  have  to  lie  over  fo|r  six  months.  Every  day 
brings  up  some  'new  difficulty,  the  result  of 
this  hasty  attempt  to  reform  what  had  muofa 
better  have  been  left  alone  than  badly  done. 
The  remedy  is  worse  than  was  the  disease. 

Some  one  will  doubtless  try  his  band  at  an 
amendment  of  the  Law  Reform  Act  next  scs- 
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sioD,  and  he  might  take  »  Dote  of  these  sug- 
gestions, amongst  others,  by  the  way.  Per- 
haps, howerer,  the  most  effectual  remedy  that 
could  be  deyised  for  the  many  defects,  known 
and  unknown  in  this  Act,  would  be  to  re- 
peal it  in  toto^  and  replace  it  with  a  more 
carefally  prepared  measure,  dealing  only  with 
admitted  defects. 


DEATH  OP  JUDGE  SMALL. 

The  Hod.  James  K  Small,  Judge  of  the 
County  Court  of  the  County  of  Middlesex, 
died  at  London  on  the  27th  instant  He  was 
ZDember  of  the  Executive  Council  and  Solicitor 
General  for  Upper  Canada  from  the  80th 
Uarch,  1842,  to  27th  November,  1843,  and 
vas  appointed  County  Judge  on  22nd  October, 
1649,  duxing  the  LaFontaine-Baldwin  adminis- 
tration. 

HAGI8TBATES,  MUNICIPAL, 
IKSOLVENCY,  &  SCHOOL   LAW. 

KOTES  OP  NEW  DECISIONS  AND  LEADING 

CASES. 
IsBxcnim — OwirsBgHip  ov  Chattilb.— The 
prisoner  was  indicted  for  stealing  the  cattle  of 
R.  M.  At  the  trial  B.  If.  gare  evidenee  that 
lieiras  nioeteea  yean  of  age;  that  bis  father 
vaa  dead,  and  the  goods  were  boaght  with  the 
proceeds  of  his  father's  estate ;  that  his  mother 
vae  administratrix,  and  that  the  witness  manag- 
ed the  property,  and  bought  the  oattle  in  qaes- 
t!o&.  On  objeetion  that  the  property  in  the 
cattle  was  wrongly  laid,  the  indiotment  was 
amended,  by  stating  the  goods  to  be  the  property 
of  the  mother.  The  ease  proceeded,  and  no 
farther  eridence  of  the  administratlTe  charaoter 
of  the  mother  was  g^Ten,  the  Coanty  Court  Jndge 
holding  the  OTidence  of  R.  M.  saffioient,  and  not 
kftTing  any  question  as  to  the  property  to  the 
jory: 

On  a  ease  reserred,  Held, 

Ut  That  there  was  ample  eridenoe  of  posses- 
ion in  R.  M.  to  support  the  indiotment  without 
imendment. 

2nd.  That  the  Jadge  had  power  to  amend 
o&derCon.  St  C.  oh.  99,  s.  78. 

3nL  That  the  eonvletion  on  the  amended  in- 
dictment eonld  not  be  sustained,  as  the  Jndge 
W  apparently  treated  the  ease  as  established 
^7  the  faot  of  the  cattle  being  the  mother's  pro- 
pertj  in  her  representatiTO  character,  «f  which 
there  was  no  oTidence ;  nor  was  any  question  of 
^vnerehip  by  her,  apart  from  her  representative 
«h*racter,  left  to  the  yaj.-^The  Queen  t.  Jack- 
««>«,  19  U.  C.  C.  P.  280. 


SIKPLE  CONTBACTS  ft  AFFAIRS 
OF  EVEBY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

ExiouTOBS  AHD  TausTiBS. — Exeoutors  and 
trustees  may  be  charged  with  interest  as  well  as 
principal  in  respect  of  sums  lost  through  their 
misconduct,  though  the  principal  nerer  reached 
their  hands. 

Where  an  executor  saw  the  estate  wasted  firom 
time  to  time  by  his  co-executrix  and  an  agent 
she  had  appointed,  and  took  no  steps  to  prcTcnt 
the  same,  he  was  charged  with  the  loss. — Sovere- 
ign T.  Sovereign,  15  Chan.  Rep.  659. 

MniTAL  Cafacitt  -^  iMPBOvnaxT  Cortbt- 
AaoB.— The  owner  of  land,  who  had  become 
utterly  abandoned  to  dxunkenness,  created  a 
mortgage  thereon  for  about  one-fourth  of  its 
Talue ;  sad  within  a  year  afterwards  the  mort- 
gagee obtained  from  him  an  absolute  conveyance 
of  the  land,  for  a  very  trifling,  if  any,  further 
consideration  than  the  mortgage  debt,  in  which 
conveyance  his  wife  joined  to  bar  her  dower,  and 
the  same  was  executed  by  the  husband  and  wife 
in  the  presence  of  their  son.  The  evidence 
shewed  that  the  grantor  from  his  habits  had 
become  incapable  of  properly  understanding 
business  transactions. 

The  Court  under  the  circumstances,  although 
.after  great  delay  in  taking  proceedings,  gave 
him  relief  agunst  the  deedt  althoogh  in  the 
meanUme  three  of  the  persons  present  at  the 
execution  thereof—- one  of  them  the  son  of  the 
grantor— had  died ;  the  Court  assuming  for  the 
purposes  of  the  deoision  that  the  parties,  other 
than  the  son,  would  have  testified  to  their  belief 
in  the  sobriety  and  intelligence  of  the  grantor. — 
Crippen  v.  OgUvie,  15  Chan.  Rep.  490. 

PATBRT  —  SiMFLIOITT   01   InVINTIOII — PBIOB 

USB.— The  invention  of  an  inclined  plane  in  a 
certain  form  and  porition,  as  a  means  or  appli- 
ance for  directing  a  tool  cutter,  so  as  to  produce 
spiral  or  curved  grooves  in  a  roller,  was  held  a 
proper  subject  for  a  patent;  the  simplicity  of  a 
new  coatrivaace  being  no  objection  to  a  party's 
right  to  a  patent  for  it 

A  machinist  invented  a  machine  in  which  an 
inclined  plane  was  applied  for  a  novel  purpose ; 
he  contemplated  further  improving  his  invention, 
but  meanwhile  mada  use  of  it  in  his  workshop. 
Five  years  or  more  afterwards  he  adopted  or 
invented  a  contrivance  which  was  not  new,  but 
which,  in  connection  with  the  inclined  plane, 
increased  greatly  the  value  of  the  machine ;  and 
he  then  took  out  a  patent  for  the  improved 
machine. 


68— VoL  v.] 


LOCAL  COURTS'  ft  MUNICIPAL  GAZETTE. 


[Iii7,18m 


Hdd,  tbftt  notwithstanding  his  prior  nse  of  the 
original  madiine,  the  patent  was  Talid,  and  that 
the  patentee  was  entitled  to  the  ezclnriTe  nee  of 
the  inclined  plane.  [Mowat,  Y.  C,  dieeenting.] 
— Summert  t.  Abell,  16  Chan.  Bep.  682. 

DowEB— DmoiiHOT  Of  Absits.— Where  a 
wife  Joined  in  a  mortgage,  and  on  the  death  of 
the  hneband  there  are  not  enfficient  aeaets  to  pay 
all  his  debts,  the  widow  is  not  entitled  to  hate 
the  mortgage  debt  paid  in  fall  ont  of  the  assets, 
to  the  prcgndiee  of  oreditors. —  White  r.  BatUdo^ 
16  Chan.  Bep.  646. 

Admixistbatios  Borx> — Bbkaoh — ^PuADmo. 
— In  an  action  against  the  sureties  in  an  admin- 
istration bondj  plaintiff  assigned  as  a  breach  of 
the  condition  of  the  bond  set  ont,  and  which  eon- 
dition  was  in  exact  accordance  with  the  form 
prescribed  by  88  Geo.  III.  oh.  8,  and  22  &  28 
Car.  II.  ch.  10,  that  although  a  large  amoont  or 
Talne  of  goods,  do.,  of  the  deoeased  had  come  to 
the  hands  of  the  administrator,  he  had  not  well 
and  truly  administered  the  same  according  to 
law: 

Hdd^  on  demurrer,  a  bad  breach  of  the  condi- 
tion of  the  bond ;  and  that  the  only  two  modes 
in  which  a  valid  breach  of  thin  condiUon  can  be 
assigned  are,  non-feasanoe  in  not  duly  coUeoting 
and  getting  in  the  estate,  whereby  it  is  lost  or 
endangered,  or  malfeasance  in  wasting  the  assets 
collected  by  the  oontersion  of  the  same  to  the 
administrator's  own  use,  or  some  other  misap- 
propriation whereby  the  estate  is  diminished  to 
the  prejndiee  of  those  entiled  to  hsTe  it  forth- 
coming in  the  hands  of  the  adndstrator  to  abide 
the  orders  of  the  Court— JV^tl  t.  MeLauffhUn,  21 
U.  C.  C.  P.  860. 

ONTABIO  BEPOBTS. 

QUEEN'S  BENCH. 

{RepmUd  by  CHRinorBm  RoBmoH,  Baa*  BarrMtr-aU 
Lav,  Beporter  to  UteCourtJ 

Pick  ▼.  MoDouoall. 

DinMon  Ckmfi^BxaminaHon  o/d^endant--€otimUiun^- 

Pleadi  mf— Practice. 

The  plalntiflii  demurred  to  the  replication  to  a  plea  Justi- 

ging  an  arrest  under  an  order  to  commit,  iaaued  by  the 
iviaion  Court  for  diaobedience  of  an  order  to  pay  a 
Judgment  debt  within  a  named  time.  Defendants  ^ined 
in  demurrer  and  excepted  to  the  plea. 

Beldf  as  to  the  plea— 1.  That  it  was  unneoessaiy  to  state 
the  proceedings  before  Judgment,  so  as  to  give  the  Divi- 
sion Court  Jurisdiction,  the  amount  stated  beina  clearly 
within  it 

S.  That  the  issue  of  execution  in  due  course,  and  its 
delivery  to  the  plalntUT  and  return,  were  snffloiently 
stated.  ^ 

Semble,  that  the  issue  snd  return  of  execution  is  not,  under 
the  DfviJiion  Courts  Act,  a  condition  precedent  to  the 
examination  of  defendant. 

It  was  alleged  that  when  the  summons  to  examine  issued 
the  plaintiff  resided  in  th'*  county,  but  not  that  he  con- 
tinued so  resident  at  the  issue  of  the  summons  to  oom- 
mil    Htld,  sufficient,  for  this  would  be  presumed. 


tl 


It  was  not  averred  that  the  plaintiff  waa  PTamfniM  on  ra6 
before  the  Judge,  or  any  oHket  evidence  adduced.  As 
warrant  set  out  in  the  repUcatioa,  radted  that  it  i^ 
peared  to  the  satisCMtion  of  the  Judge  that  he  bad  oo8> 
tnctad  the  debt  under  &lae  pretences.  Hdd  sofidest, 
for  it  is  not  necessary  in  aU  cases  to  take  evince  m 
oath,  and  the  Judge  mi^t  have  acted  on  the  pboMT'i 
admission 

Semble^  that  the  omission  of  the  derk  to  enter  an  <ffia  4 
commitment  in  the  procedure  book,  oould  not  i&^t  t 
defence  under  such  warrant, 

JETeU,  also,  that  the  Judge  had  power  to  make  an  oritr  U 
pay  in  nine  weeks  or  for  commitmeut  oa.  defluilt ;  tai 
as  a  summons  and  order  to  commit  issued  befoi«tle 
plaintiff's  arrest,  it  was  immaterial  that  the  first  '^te 
liad  not  been  entered,  or  that  three  monihi  had  eUpwd 
after  it  before  the  warrant  issued. 

The  order  to  pav  or  for  commitment  iasued  tn  Maj.  li 
October,  on  the  return  of  a  summons,  sn  onirr  ni 
made  to  commit  for  non-appeanaioe  and  diaobedif  ii»  4 
tho  order  to  pay.  Th9 'warrant  of  oommitmeiit  xrdH 
that  the  order  of  May  issued  because  it  upeared  to  Qs 
satisfaction  of  the  Judge  that  the  pUintiff  had  i&csml 
the  debt  under  fUse  pretences,  snd  that  on  the  koolI 
of  the  summons  in  October  he  had  not  i^peaisL         I 

Held,  that  the  ground  ot  commitment  anflidatij  ip-| 
peared. 

Declaration  for  false  imprisonment 

Plea.    That  before  the  alleged  treflfMsa, 
wit,  on  the  22nd  of  October,  1864,  thedefo 
reooTered  judgment  against  the  pluntiff  is 
SoTenth  DiTisioa  Court  of  the  United  Ooaotiei 
Huron  and  Bmoe,  for  the  sam  of  $50.84,  ftr 
debt,  and  $8.80  for  oosts,  aod  thereupon,  thii 
said  Judgment  remuning  in  full  foree  and  n-] 
satisfted,  the  defendant  in  dne  oonrse  of  law,  rsI 
bj  the  judgment  of  the  said  Court  upon  sail 
judgment  So  reoo?ered  as  aforeeud,  iasoed  %\ 
warrant  of  exeontion  agidnst  the  goods  and  dial* 
tels  of  the  plaintiff,  direoted  to  one  T,  then  \m 
a  bailiff  of  the  First  Dirision  Coart  of  the 
United  Counties  of  H.  <fc  B.,  within  which  Din 
sion  the  said  plaintiff  then  resided,  oommso 
him,  &o.,  (setting  out  the  warrant)  which  sv 
warrant  was  subsequently,  to  wit  on  the  'Jad  oni 
May,  1865,  returned  nulla  bona. 

That  thereupon  the  said  judgment  still  rem^ 
ing  in  full  force  and  unsatisfied,  and  the 
plaintiff  then  being  a  resident  in  the  said  CoqoI 
of  Huron,  the  said  defendant,  on  the  6Ui  of 
in  the  year  last  aforesaid,  sued  ont  of  the 
SsTenth  IMTision  Court  upon  the  said  jod 
a  summons  to  examine  the  said  plaindff  st 
time  and  plaoe  therein  named,  pursuant  to 
Statute  in  such  case  made  and  provided,  whi 
said  summons  was  on  the  15th  of  May,  in  tl 
year  last  aforesaid,  duly  serred  on  the 
Leonard  Peck ;  that  on  the  retom  thereof, 
wit  at  the  Tillage  of  Bayfield,  in  the  Coantj 
Huron,  aforesaid,  as  therein  mentioned,  on 
8 let  day  of  May,  in  the  year  last  aforesaid, 
said  plaintiff  being  then  present  in  obedience  tii 
said  summouH,  by  the  award  and  order  of  R.  0> 
Esquire,  Judge  of  the  said  Division  Court.  tb<i 
presiding  in  the  said  Seventh  Division  Court, 
order  indorsed  on  said  summons  was  made  bf 
the  said  Judge  in  the  words  and  figures  followio^ 
that  is  to  say,  '*  The  defendant  being  present  rg 
ordered  to  pay  in  AiU  in  nine  weeln  firom  tha 
date  hereof,  or  in  default  of  payment  to  be  con* 
mitted  for  80  days  in  the  common  gaoL  Dttsl 
this  81st  day  of  May,  1865. 

(Signed)        B.  Cooras." 

That  on  the  1 6th  of  September,  in  tiie  jmt 
last  aforesaid,  the  s^d  judgment  still  remsiDtBg 
in  full  force  and  unsatisfied,   the  said  plaintilj 
sued  out  of  the  said  Seventh  Dividoa  (Tourtuposj 
the  said  judgment  a  summons,  nader  the  seal  of 
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the  said  Court,  returnable  on  the  9th  of  October, 
Id  the  j9i  last  aforesaid,  directed  to  the  said 
pUuzitiff,  to  Bhew  canae  whyporsuaiit  to  the  said 
order  he,  the  said  plaintiff,  shoald  notbe  committed 
to  the  common  gaol  of  the  said  United  Coanties 
of  finrcB  and  Brace,  for  not  complying  with  the 
laid  order  to  pay  in  ftiU  in  nine  weeks  or  be 
oommitted  to  the  common  gaol  for  thirty  days, 
Thich  said  order  was  duly  served  on  the  said 
plaintiil^  Peck,  on  the  29kh  of  September,  in  the 
year  last  aforesaid. 

That  upon  the  9th  of  October,  in  the  year  last 
aforesaid,  John  Bell  Gordon,  Esqoire,  then  being 
a  barrister  of  Upper  Canada,  and  then  presiding 
in  said  SoTenth  DiTirion  Coart  as  Depnty  Judge, 
hsTing  been  pnrenant  to  the  Statnte  in  such  case. 
Bade  and  proTided,  dnly  appointed  so  to  act  by 
ttie  9ud  B.  C,  he  being  then  ill  or  onaToidably 
absent,  at  the  reqneat  of  Uie  sidd  plaintiff  en- 
larged said  snmmons  nntil  the  holding  of  the 
aezt  Seventh  Uivision  Court 

That  upon  the  next  holding  of  said  ScTenth- 
•Kfision  Court,  that  is  to  say,  on  the  4th  of 
kBeeember,  in  the  year  last  aforesaid,  the  said 
jedgmeat  sdU  remaining  in  full  force  and  un- 
tttis&ed,  the  said  Leonard  Peck  did  not  appear 
-fc  panuanca  of  said  summons,  or  allege  any  snf- 
ileleat  reason  for  not  attending,  or  shew  any 
Jsame  why  he  should  not  be  committed  to  the 
•jud  gaol,  whereupon  the  said  B.  C,  as  such 

•  Mge  as  aforesaid,  endorsed  upon  the  said  sum- 
moos  an  order  for  the  committal  of  the  said 
leooard  Peek,  in  the  words  and  figures  following, 

.  ttat  is  to  saj,  **  Order  for  committal  for  thirty 
•days  for  non-appearance  and  disobedience  of 
tttder.    Dated  the  4th  day  of  December.  1865. 

B.  CoopBK,  Judff$," 

•  And  thereupon,  to  wit  on,  Ac,  and  under  and 
ly  virtae  of  a  warrant  of  commitment  duly  issued 
hf  and  upon  the  authoriQr  of  said  order,  and 
loder  the  seal  of  said  Court,  and  pursuant  to  the 

•  JBfCatate  in  such  case  made  and  provided,  upon 
;  Aid  Jadgment.  directed  to  the  said  T.,  then  be- 
;lDg  a  bailiff  of  said  First  DiTision  Court,  com- 
j*luu)diog  him  to  take  and  deliTcr  the  said  plaintiff 
■  to  the  gaoler  of  the  common  gaol  of  the  said 
f  United  Counties,  who  was  thereby  required  to 
'  leeeiTe  the  said  plaintiff  and  him  safely  keep  in 
e  the  said  common  gaol  for  the  term  of  thirty  davs 
'from  the  arrest  under  said  warrant,  or  until  he 
''ifaoald  be  sooner  discharged  by  due  course  of  law, 
'  the  said  order  to  oommit  and  the  said  warrant  of 
.  eommitment  being  in  fdll  force  and  unresoinded, 
''he,  the  said  T.,  as  such  bailiff,  by  virtue  of  the 

'  said  warrant  of   commitment    took    the    said 

plaintiff,  and  delivered  him  into  the  custody  of 

the  said  gaoler  of  the  said  common  gaol,  which 

ia  the  alleged  trespass. 

^     fieplication.     That  before  the  committing  of 

i^  &e  trespasses  in  the  declaration  mentioned,  and 

I  lefore  the  commencement  of  this  suit,  the  defen- 

.  dant,  on  a  judgment  alleged  to  have  been  recov- 

'.  fred  against  the  plaintiff  in  the  Seventh  Division 

Court  for   the  United  Counties  of  Huron  and 

Bmoe,  by  application  under  his  hand  requested 

the  clerk  of  the  said  last  mentioned  Court  to 

laomon  the  said  plaintiff  to  answer  according  to 

&e  Statute  in  that  behalf  touching  such  Judg- 

lieDt  debt  in  the  said  Court  against  the  plaintiff; 

that  on  the  6th  day  of  May,  A.  D.  1866,  the 

I'  elerk  of  the  said  Division  Court,  in  pursuance  of 

the  said  reqneat  of  the  defendant,  issued  under 


his  hand  and  the  seal  of  the  said  Court  a  certain 
judgment  summons  asainst  the  said  plaintiff,  at 
the  suit  of  the  said  cufendant,  in  the  words  and 
figures  following,  that  is  to  say,  &c.  (setting  out 
the  Jadgment  summons  verbatim,  returnable  on 
the  81st  May). 

That  on  the  said  81st  of  May,  at  the  Tillage  of 
Bayfield,  the  said  plaintiff  appeared  before  the 
Judge  presiding  at  the  sittings  of  the  said  Division 
Court  then  held,  ready  and  willing  to  be  examined 
according  to  the  statute  in  that  behalf  and  the 
exigency  of  the  said  summons;  that  the  said 
Judge  before  whom  the  said  summons  came  on 
for  hearing  did  not  examine  the  said  plaintiff 
according  to  the  statute  in  that  behalf,  although 
he  was  ready  and  willing  to  be  examined ;  and 
without  any  witnesses  being  examined  on  oath 
before  him  on  said  last  mentioned  day  touching 
the  subject  matter  of  said  judgment  summons, 
made  an  order,  endorsed  on  the  said  judgment 
summons,  in  the  words  and  figures  following, 
(setting  it  out) : 

That  on  or  about  the  said  disc  of  May  last 
aforesaid  the  clerk  of  the  said  DiTision  Court 
entered  in  the  procedure  book  of  the  said  Court, 
the  same  being  a  book  kept  by  the  sud  clerk 
under  the  provisions  of  rule  No,  4  of  the  rules 
of  the  Upper  Canada  Division  Courts,  the  said 
order  for  the  commitment  of  the  plaintiff  for  the 
term  of  thirty  days  aforesud,  according  to  the 
Statute  and  rule  of  the  Division  Courts  in  that 
behalf  duly  made  according  to  the  provisions  of 
the  Division  Courts  Acts  for  Upper  Canada ;  that 
more  than  three  calendar  months  from  the  entry 
of  the  said  order  for  commitment  as  aforeeaid  in 
said  procedure,  book  of  the  said  Division  Court 
for  the  plaintiff's  commitai  as  aforesaid,  to  wit, 
on  the  16th  of  September,  1865,  the  said  defen- 
dant, acting  on  the  said  supposed  judgment, 
caused  a  certain  proceeding  to  be  taken  against 
the  plaintiff,  by  causing  to  be  issued  a  snmmons 
in  the  words  and  figares  following  (setting  out 
the  snmmons  to  commit,  returnable  on  the  9th 
October) : 

That  on  the  said  ninth  day  of  October,  the 
said  plaintiff  appeared  on  the  said  supposed 
summons  before  John  Bell  Gordon,  Esquire,  pre- 
siding in  said  Division  Conrt  as  Deputy  Judge, 
when  the  said  summons  was  at  the  request  of 
the  platntiff  acyonrned  until  the  next  sittings  of 
the,  said  Division  Court,  when,  in  the  absence  of 
the*  plaintiff,  the  Judge  of  the  said  Court  then 
presiding  made  the  following  order,  indorsed  on 
said  summons  (setting  out  the  order  of  commit- 
ment) : 

Whereupon  the  said  defendant,  on  or  about  the 
4th  of  December,  1865,  caused  a  warrant  of  com- 
mitment to  be  issued  against  the  now  plaintiff, 
which  was  in  the  words  and  figures  following : 

WARBAITT  or  OOKMITMINT. 

In  th$  Seventh  Divinon   Court  for  the    United 
Countiee  of  Huron  and  Bruce. 

No.  147,  A.  D.  1865.  Between  Peter  A.  Mc- 
Doogall,  plaintiff,  and  Leonard  Peck,  defendant. 

To  Bernard  Trainer,  bailiff  of  the  First  Division 
Court,  and  to  all  constables  and  peace  officers 
of  the  United  Counties  of  Huron  and  Bruce, 
and  the  jailer  of  the  common  jail  for  the  said 
United  Counties. 

Whereas,  at  the  sittings  of  this  Court  holden 
at  the  village  of  Bayfield  In  the  County  of  Haron, 
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on  the  22Dd  day  of  October,  1864,  the  aboTe 
named  plaintiff,  by  the  judgment  of  the  said 
Conrt,  in  a  certain  suit  wherein  the  Conrt  had 
jurisdiction,  recoyered  against  the  above  named 
defendant  the  sam  of  $54.14  for  his  debt  and 
costs,  which  were  ordered  to  be  paid  at  a  day 
now  past  And  whereas,  the  defendant  not  hay- 
ing made  sneh  payment,  upon  application  of  the 
plaintiff  a  summons  was  duly  issued  from  and 
out  of  this  Court  against  the  said  defendant,  by 
which  said  summons  the  defendant  was  required 
to  appear  at  the  sittings  of  this  Court  holden  at 
the  yillage  of  Bayfield  aforesaid,  on  the  Slat  of 
May,  1865,  to  answer  such  questions  as  might 
be  put  to  him  touching  his  estate  and  effects, 
and  the  manner  and  circumstances  under  wbich 
he  contracted  the  said  debt  which  was  the  sub- 
ject of  the  action  in  which  the  said  judgment 
was  obtained  against  him,  and  as  to  the  means 
and  expectations  he  then  had,  and  as  to  the 
property  and  means  he  still  has  of  discharging 
the  said  debt,  and  as  to  the  disposal  he  may  haye 
made  of  any  of  his  property.  And  whereas  the 
defendant  haying  duly  appeared  at  the  said 
Court  pursuant  to  the  said  summons,  was  ex- 
amined touching  the  said  matters  ;  and  whereas 
it  appeared  on  such  examination  to  the  satisfac- 
tion of  the  Judge  of  the  said  Court,  that  Leonard 
Peclc,  the  defendant,  incurred  the  debt  the  sub- 
ject of  this  action  under  falae  pretences;  and 
then  thereupon  the  said  Judge  ordered  the  defen- 
dant to  pay  the  claim  and  costs  in  full  in  nine 
weeks  or  be  committed  to  the  common  jail  for 
thirty  days.  And  whereas  the  said  defendant 
did  not  pay  as  ordered,  and  upon  application  of 
the  plaintiff  on  the  16th  day  of  September,  1865, 
a  summons  to  shew  cause  was  duly  issued  out  of 
this  Court,  and  seryed  upon  the  defendant,  re- 
quiring him  to  appear  at  the  Court  to  be  holden 
on  the  9th  of  October,  1865,  and  on  application 
of  the  defendant,  and  by  consent  of  the  Conrt, 
the  time  was  enlarged  to  the  4th  day  of  Decem- 
ber, 1865. 

And  whereas  on  tiie  said  4th  day  of  December, 
1865,  the  defendant  did  not  appear  as  required, 
nor  allege  any  cause  for  not  so  appearing. 

Thereupon  it  was  ordered  by  the  said  Judge 
9hat  the  said  defendant  should  be  committed  for 
the  term  of  thirty  days  to  the  common  jail  of 
the  said  United  Counties,  according  to  the  form 
of  the  Statute  in  that  behalf,  or  until  he  should 
be  discharged  by  doe  course  of  law. 

These  are  therefore  to  require  you,  the  said 
bailiff  and  others,  to  take  the  said  defendant  and 
to  deliyer  him  to  the  jailer  of  the  common  jail 
of  the  sjud  United  Counties,  and  you,  the  said 
jailer,  are  hereby  required  to  receiye  the  said 
defendant,  and  him  safely  keep  in  the  said  com- 
mon jail  for  the  term  of  thirty  days  from  the 
arrest  under  this  warrant,  or  until  he  shall  be 
sooner  discharged  by  due  course  of  law,  accord- 
ing to  the  provisions  of  the  Act  of  Parliament 
in  that  behalf,  for  which  this  shall  be  your  suf- 
ficient warrant. 

Given  under  the  seal  of  the  Court,  this  4th  day 
of  December,  1865. 

(Signed)     D.  H.  RrrCHii,  Clerk.  [L.S.] 

That  the  said  defendant  caused  the  said  war- 
rant of  commitment  to  be  delivered  to  the  said 
Bernard  Trainer,  who  took  and  arrested  the  said 
plaintiff  and  conveyed  him  to  the  said  jntl,  and 
delivered   him  to  the  keeper  thereof,  and  the 


plaintiff  was  detained  in  prison  on  said  warnoti 
for  the  space  of  thirty  days,  which  are  the  waej 
trespasses  in  the  declaration  mentioned. 

To  this  replication  the  defendant  deovned^l 
as  being  no  answer. 

The  plaintiff  joined  in  demcrrer,  and  exeeptdj 
to  the  plea  on  yarions  grounds,  which  are  snffi* 
ciently  stated  in  the  judgment. 

C.  Robituon,  Q   C,  for  the  defendant,  eitell 
Baird  y.  Story,  28    U.  C.   R.  624  ;    Buila  r. 
Hoodie,  18  C.   P.   126;    r<^,   Ev.  5th  Ei.  pJ 
1405-8 ;  Division  CourU  Act,  Coosol.  Sut  U  C.| 
eh.  19.  sees.  160-168. 

John  Paterton,  contra. 

HAoaRTT,  J.,  delivered  the  judgment  of  tb< 
Court. 

The  first  objection  is,  that  the  plea  does  nof 
shew  the  necessary  proceedings  before  jodgme&l 
or  facts  to  give  the  Division  Court  junsdictioiuj 
2.  That  it  is  not  shewn  that  the  Deceaiiary  tm 
elnpsed  between  the  entry  of  judgment  and  is»Q< 
of  execution,  nor  any  order  for  immediate  tuc^i* 
tion,  nor  that  the  execution  was  under  m\\ 
That  the  warrant  against  goods  should  have  be«d 
directed  to  a  bailiff  of  the  Seventh  Division  Coui:, 
and  no  proper  return  was  made  thereto. 

We  think  the  judgment  is  sufficiently  Bttn*'  i 
and  that  the  prior  proceedings  need  not  be  i^el 
out.  We  think  that  when  it  is  stated  that  th4 
judgment  was  for  a  debt  in  amount  clearly  witli« 
in  the  atatutable  jurisdiction,  we  may  assume 
to  be  sufficient  on  exceptions,  as  these  are,  to 
prior  pleading. 

The  warrant,  which  the  plaintiff  sets  oat  ii 
full  in  his  replication,  expressly  avers  that  \U 
judgment  was  recovered  **in  a  ceruin  sail 
wherein  the  Court  had  jurisdiction." 

As  to  the  lapse  of  time  before  execotioo,  w4 
think  it  sufficiently  pleaded  that  the  execotii 
issued  on  the  judgment  in  doe  course  of  Is  v.  aoil 
that  the  delivery  of  the  execution  to  the  bailil 
of  the  First  Division  Court  of  the  County,  witbii 
whose  division  the  plaintiff  then  resided  (« 
averred],  and  the  return  thereto,  are  suffieieot. 

Sec.  79  speaks  of  bailiffs  executing  all  wftr« 
rants,  orders,  and  writs,  delivered  to  them  b} 
the  clerk  for  service,  whether  bailiffs  of  1*^4 
Court  out  of  which  the  same  issued  or  not,  sn: 
directs  that  they  shall  so  soon  as  served  returt 
the  same  to  the  clerk  of  the  Court  of  which  thejf 
are  respectively  bailiffs. 

The  objection  in  the  form  in  which  it  is  takes 
cannot,  we  think,  prevail ;  and  it  may  not  U 
necessary  to  discuss  it,  as  the  clauses  allovia; 
the  examination  of  a  defendant  do  not  seem  r 
make  the  issue  and  return  of  an  execution  a  cod' 
dition  precedent,  but  merely  say,    *^any  p^rtfl 
having  an  unsatisfied  judgment  or  order  in  sa/| 
Division  Court,  for  the  payment  of  any  debi^l 
damages  or  costs,"  may  procure  a  summons  sc«| 
—Sec.  160. 

The  fifth  objection  is,  that  it  is  not  shewn  ibatl 
when  the  summons  of  the  16th  of  September  wi^| 
issued,  seryed  or  returnable,  the  plaintiff  ii^ei 
or  carried  on  business  in  the  Counties  of  HttroDi[ 
and  Bruce,  under  Sec   160. 

To  this  the  defendant  answers,  that  be  do«? 
aver  that  when  the  first  summons  of  the  6th  of 
May  was  issued  the  plaintiff  was  a  rcsideot  of 
the  county,  and  that  till  the  contrary  is  sbo^o 
he  will  be  presumed  to  have  cootlnaed  su  re»i* 
dent.     Wc  think  this  answer  sufficient. 
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The  9tfa,  10th  and  11th  objeetions  were  not 
wrioQsIj  preased,  and  need  not  be  noticed.  Sec- 
tion 170  givea  Yery  wide  powers  as  to  orders  for 
payment 

The  foarth  objection  is,  that  the  plea  dpes  not 
ftllege  that  the  plaintiff  was  examined  on  oatti, 
nor  any  other  eTidence  adduced  before  tbo  Judge. 
The  words  of  the  Statute,  section  165,  are,  **  If 
it  appears  to  the  satisfaction  of  the  Jadge  that 
the  party  had  when  summoned,  or  since  the 
judgment  was  obtained  against  him,  has  had 
eoficient  raeaas  and  ability  to  pay  the  debt  or 
damages,"  &o. 

Now  here  the  warrant  professes  to  commit  the 
plaiatiff  because  it  appeared  to  the  satisfaction 
of  the  Judge  that  the  plaintiff  bad  contracted  the 
d£bt  under  false  prvSteoces.  We  are  not  prepar- 
ed  to  hold  that  it  woald  be  absolutely  necessary 
in  all  cases  to  take  evidence  on  oath.  We  can 
readily  suppose  a  case  in  which,  when  a  debtor 
is  brought  up  for  examination,  a  writing  purport- 
iDg  to  be  signed  by  him  might  be  produced, 
which,  if  genuine,  clearly  proved  by  his  own  ad- 
missions that  he  had  contracted  the  debt  by 
&l8e  pretences,  or  that  he  had  done  something 
cf  which  his  creditor  accuses  him.  or  shewing 
that  he  bad  abundant  means  to  pay  if  he  pleased. 
If  the  Judge  shewed  him  the  writing,  and  he  then 
admitted  he  had  written  it,  and  did  not  explain 
it  or  ask  to  be  examined  on  oath,  which  his  repli- 
cation does  not  assert)  to  explain  or  contradict, 
we  do  not  see  why  the  Judge  might  not  accept 
and  act  on  his  admission,  as  he  might  in  dealing 
with  any  admissions  made  in  Court  on  the  trial 
of  the  suit  between  him  and  his  creditor.  We 
do  not  lay  down  any  rule  for  general  application 
on  this  point,  we  merely  take  the  case  as  it  ap- 
pears in  tbe  pleadings. 

We  think  this  objection  fails. 

The  sixth  objection  is,  that  the  plea  does  not 
shew  that  any  order  for  commitment  was  ever 
entered  in  a  book  prescribed  by  rule  of  the  Divi- 
Ron  Courts  to  be  kept  by  the  clerk,  called  a 
Procedure  Book ;  and  the  replication  avers  that 
the  order  of  the  31st  May  was  then  entered  in 
the  procedure  book,  and  that  more  than  three 
calendar  months  thereafter  the  plaintiff  issued 
the  summons  of  September  16th. 

See.  42  of  the  Statute,  direcU  the  clerk  to 
note  all  summonses,  orders,  judgments,  &c.,  in 
8  book,  which  is  made  evidence  in  certain  ca^es. 
And  rule  65  of  the  rules  made  under  the  Sia- 
tate,  says  that,  **  Warrants  for  commitment, 
whenever  issued,  shall  bear  date  on  the  day  on 
which  the  order  for  commitment  was  entered  in 
the  procedure  book,  and  shall  continue  in  force 
for  three  calendar  months  from  such  date,  and 
no  longer ;  but  no  order  for  commitment  shall  be 
drawn  up  or  served." 

Were  it  necessary  to  decide  the  point,  we 
should  hesiute  before  we  should  hold  that  the 
omission  of  the  clerk  to  enter  aa  order  of  com- 
mitment in  the  procedure  book,  destroyed  tbe 
validity  of  Ihe  warrant,  and  made  the  party  ap- 
pljing  for  it  a  trespasser.  It  seems,  however, 
qnite  unnecessary  on  these  pleadings  to  decide 
mich  a  point. 

Oa  the  8 1st  of  May  the  plaintiff  was  ordered 
to  pay  in  nine  weeks,  or  be  committed  for  thirty 
^tyt.  This  order  was  duly  entered.  We  think 
the  Judge,  under  the  wide  powers  of  the  Act, 
especially  is  section  170,  had  power  to  make  an  | 


^  

order  to  pay  In  that  time.  There  was  no  attempt 
made  to  enforce  that  or.Ier  without  further  op- 
portunity to  shew  cau<«o  being  given  to  the 
plaintiff. 

Ou  the  16th  of  September,  tbe  summons  to 
shew  cause  was  issued  for  non-compliance  with 
the  former  order,  and  on  the  9th  of  October  the 
plaintiff  appeared  thereto  and  obtained  an  en- 
largement to  the  next  sittings  of  the  Court,  when, 
as  he  did  not  appear  or  shew  cause,  an  order 
was  made  for  his  committal  for  non-appearance 
and  disobedience  of  order. 

There  is  no  averment  that  this  order  was  not 
duly  entered  in  the  procedure  book,  and  the  ob- 
jection as  to  the  lapse  of  three  months  from  the 
order  of  May  falls  to  the  ground;  nor  can  we 
bold  it  necessary  that  the  plea  should  aver  that 
it  was  so  entered.  In  this  view  the  eighth  objec- 
tion also  fails,  as  to  the  order  of  May  having  ex- 
pired. 

The  remaining  objection  is  the  seventh,  that 
the  order  and  warrant  do  not  sufficiently  shew 
the  grounds  of  commitment,  nor  on  which  of  the 
said  orders  the  warrant  was  issued,  and  that  if 
on  the  order  of  May  the  ground:!  of  committal 
do  not  conform  thereto. 

We  think  the  objection  fills.  The  warrant 
recites  the  order  of  M>iy,  and  that  it  appeared  to 
the  satisfaction  of  the  Judge  that  the  plaintiff 
ha  t  contracted  the  debt  on  false  pretences,  and 
therefore  there  waa  an  ordt^r  to  pay  in  a  given  * 
time  or  be  committed.  That  payment  was  not 
made,  and  the  summons  to  shew  cause  issued  la 
September,  and  the  default  to  appear  thereon. 

Judgment  for  defftndarU, 


ELECTION  CASE. 


iReporUd  hy  Henry  O'Brien,  Esq.,  Uarmter-aMatc, 
BeporUr  to  the  Coxvrt.) 


BSO.    BZ  BEL.    CoaBITT  ▼.    Jl^LL. 

Municipal  election^Improper  conduct  of  returning  officer^ 
Election  hy  acclamation. 

At  a  meeting  called  to  receive  nominations  for  mmiicipal 
Coonrillors,  one  partjr,  as  they  alleged,  made  tlieir  nomi- 
nations at  12  o'clock,  or  a  few  moments  after,  in  the  pre- 
sence of  only  two  or  three  iiersons,  and  without  any  effort 
on  the  part  of  the  returning  officer  to  call  in  the  people 
outside  the  place  of  meeting.  The  returning  offlucr  did 
not  enter  the  names  of  the  candidates  in  his  book,  and 
gave  evasive  answers  to  some  of  the  other  party  who  came 
in  afterwards  as  to  whether  any  nominations  had  been 
made  or  not,  and  led  some  of  the  electors  present  to 
think  that  there  was  an  hour  or  so  to  make  nominations, 
when  in  fact  there  was  less  than  half  that  time.  At  1 
o'clock  the  returning  officer,  without  making  any  preli- 
minary statement  that  certalnr  persons  had  been  nomina- 
ted, and  without  asking  whether  there  were  any  other 
candidates  to  be  nominated,  declared  that  the  persons 
nominated  at  the  opening  of  the  meeting  were  duly 
elected  by  acclamation.  The  other  side,  who  were  wait- 
ing, as  they  alleged,  to  make  their  nominations  after  the 
other  party,  under  the  impression  that  no  nominations 
had  as  yet  been  made,  protested  against  this,  and  desired 
to  nominate  the  opposition  candidates,  (of  whom  the 
relator  was  one,)  which  the  returning  offloer,  however, 
reftised  to  receive  as  being  too  late. 

Heldy  1.  Tliat  the  election  must  be  set  aside,  and  a  new 
election  ordered. 

2.  That  the  relator  was  a  candidate  and  voter  within  the 
meaning  of  sec.  103  of  municipal  act,  and  that  the  return- 
ing officer  could  not  by  his  illegal  acts  divest  him  of  his 
rights  in  that  respect 

S.  "niat  the  names  of  the  candidates  should  have  been 
submitted  to  the  meeting  teriatim  after  the  hour  had 
elapsed,  and  an  opportunity  given  to  the  electors  present 
to  express  their  assent  or  dissent,  without  which  there 
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ooQld  not  be  aald  to  haTe  been  an  election  by  acclanut- 
tion. 
4.  That  the  xetoming  officer  had  acted  improperly  and  con- 
trary to  the  spirit  of  the  law,  and  was  therefore  ordered 
to  pay  the  costs. 

rChambeis,  Feb.  2eth,  Maich  Stti,  1809.] 

This  was  a  quo  warranto  snmmons  on  the 
relation  of  John  Corbett  againt  Thomas  JuU,  as 
reeve  of  Uie  Tillage  of  OrangOTiUe,  and  Thomas 
Jackson,  Peter  McNabb  and  Joseph  PattuUo, 
cooncillors  of  the  same  village,  to  have  their 
elections  respectively  declared  inralid  and  void, 
foi  the  following  oanses : 

1.  That  the  said  election  was  not  conducted 
according  to  law,  in  this,  that  the  said  Thomas 
Jull,  John  Anderson,  Thomas  Jackson,  Peter 
McNabb  and  Joseph  Pattnllo,  or  any  or  either  of 
them  were  not  dnly  proposed  and  seconded  ac- 
cording to  law,  nor  were  the  bM  parties  dnly 
proposed  and  seconded  at  the  place  appointed 
for  such  by  the  retaming  officer,  nor  were  the 
said  parties  proposed  and  seconded  within  the 
time  required  by  law. 

2.  That  the  said  Thomas  Jull,  John  Anderson, 
Thomas^Jaokson,  Peter  McNabb  and  Joseph  Pat- 
tnllo, were  not  duly  or  legally  elected  or  returned 
in  this,  that  the  said  parties  were  not  duly  pro- 
posed within  the  proper  time  or  at  the  proper 
place,  nor  were  they  proposed  according  to  law. 

8.  That  the  retumiog  officer  did  not  wait  for 
one  hour  after  the  last  candidate  had  been  duly 
proposed  and  seconded  as  is  required  by  law  so 
to  do,  but  improperly  and  illegally  declared  the 
said  parties  duly  elected  councillors  for  the  year 
1869. 

4.  That  the  returning  officer  acted  unjustly 
and  illegally  in  conducting  the  said  election,  in 
this,  that  he  told  several  intending  candidates 
and  electors  that  he  had  an  hour  to  come  and  go 
on — meaning  thereby,  that  it  would  be  an  hour 
before  he  closed  the  proceedings,  and  about 
fifteen  minutes  afterwards  declared  the  defen- 
dants duly  elected  reeve  ftnd  councillors  respec- 
tively. 

6.  That  the  returning  officer  conducted  the 
said  election  ui^ustly  and  illegally. 

6.  That  the  proceedinga  made  necessary  by 
law  to  the  validity  of  said  election  were  not 
observed  by  the  returning  officer  at  said  election 
to  the  prejudice  of  the  electors  of  the  village  of 
Orangeville. 

The  relator  claimed  an  interest  in  the  election 
as  a  candidate  for  the  office  of  councillor,  and 
who  teodered  his  vote  at  said  election  for  both 
reeve  and  council lors. 

The  defendant,  Peter  McNabb,  disdaimod  on 
the  28th  January,  1869. 

The  returning  officer  was  made  a  party  to  the 
cause  and  answered  with  the  other  defendants. 

A  number  of  affidavits  were  filed  on  both  sides, 
but  the  further  facts  will  be  sufficiently  under- 
stood from  the  judgment 

MeMiehael  for  the  defendants  shewed  cause. 

1 .  This  is  not  a  case  within  the  Act  The  rela- 
tor is  not  a  candidate  as  he  was  not  nominated ; 
and  is  not  an  elector  as  he  did  not  vote  or  tender 
his  vote:  sec.  180,  Municipal  Act;  Reg.  ez  rel. 
White  V.  Roach,  18  U.  G.  Q.  B.  226 ;  In  re  KtUy 
V.  MaearoWf  14  U.  G.  G.  P.  467;  Rey,  ez  rel. 
Bugg  V.  Bell,  4  U.  G.  L.  J.  N.8.  98.  There  may  be 
a  remedy  at  common  law  by  full  court,  but  not 
under  these  proceedings.  It  was  the  fault  of  the 
relator  and  his  ft-iends  that  they  did  not  make 


any  nominations  they  chose,  and  they  caonet  nev 
complain  that  they  did  not  do  so. 

Sarriton^  Q.G.,  for  the  rdator.  The  new 
procedure  is  in  place  of  the  common  law  remedy: 
see  Roaeh*t  ea»€  ante ;  and  this  proceeding  is 
not  touched  by  the  cases  cited,  which  speak  of 
electors  not  taking  the  trouble  to  propose  candi- 
dates, and  evincing  a  carelessness  as  to  thdr 
interests.  But,  here  the  relator's  party  were 
waiting  and  ready  to  make  their  nominations, 
but  were  deceived  by  the  returning  officer  as  to 
the  position  of  affairs.  If  a  returning  officer  oaa 
act  thus,  he  can  in  effect  abrogate  the  sUtute 
and  destroy  the  rights  of  electors. 

John  Wilsoh,  J.— The  preliminary  and  first 
question  is  whether  under  the  circumstances  dis- 
closed, the  relator  was  entitled  to  his  seat  un>ler 
our  statute,  and  secondly,  whether  there  wis 
such  an  election  in  fact,  as  can  be  sustained. 

The  clerk  of  the  municipality  of  Orangeville  it 
Francis  Grant  Dunbar.  He  is  the  clerk  of  Joseph 
Pattnllo,  attomey-at-law,  one  of  these  defen- 
dants. On  the  8rd  December,  1869,  Mr.  Dunbar, 
as  clerk  of  the  corporation,  published  the  usual 
notice,  that  a  public  meeting  of  the  electors  of 
the  village  of  Orangeville,  would  be  held  at  Bell's 
Hall,  the  place  where  the  then  last  election  had 
been  held,  on  Monday  the  21st  of  December, 
1868,  at  the  hour  of  12  o'clock  noon,  for  the 
purpose  of  nominating  a  reeve  and  councillors 
for  the  said  village. 

It  is  stated  by  a  number  of  deponents,  and  not 
denied  by  any  of  the  defendants,  that  a  conteeted 
election  was  anticipated,  and  the  village  had 
been  canvassed   with  a  view  to  an    election. 
There  are,  as  is  usual,  contradictory  statements 
as  to  what  occurred  during  the  hours  between 
the  opening  and  close  of  the  proceedings,  and  as 
to  when  the  proceedings  were  opened  and  closed, 
but  I  think  there  is  no  fair  ground  for  saying, 
that    the    proceedings    commenced  after,  but 
sharply   after  12  o'clock  noon.     Without  dis- 
cnssing  every  controverted  point  in  these  pro- 
ceedings,  I  shall  be  able  to  dispose  of  both 
points  chiefly  fh>m  the  statements  of  the  retam- 
ing  officer,  and  one  of  the  affidavits  in  reply. 
The  returning  officer  on  oath   says,   "before 
leaving  the  office  of  Mr.  Pattnllo  (for  the  purpose 
of  holding  the  nomination),  I  borrowed  Mr. 
Pattullo's  watch  for  the  occasion.     At  a  fev 
minutes   before   12   o'clock  noon,    I    left  the 
law  office  of  Joseph  Pattnllo,  Esquire,  and  went 
to  the  hall   named  in   the  proclamation,  and 
shortly  after  entering  said  hall.  I  looked  at  my 
watch,  and  waited  until  12  o'clock,  when  tiang 
to  my  feet,  I  formally  opened  the  nomination  by 
announcing  to  those  then  present  that  it  wss 
now   12  o'clock,  and  that  I  was  prepared  to 
receive  nominations  for  reeve  and  councillors 
for  the  ensuing  year,  and  that  if  no  more  than 
the  necessary   number  of   candidates  for  the 
several  offices  were  nominated  within  aa  hour 
after  the  last  nomination,  I  would  close  the 
nomination  and  declare  those  nominated  duly 
elected  by  acclamation." 

I  may  here  refer  to  a  fkct,  on  whieh  the 
returning  officer  offers  no  explanation.  He  bad 
a  book,  but  1  hear  of  no  entries  in  it  of  nomina- 
tions. He  was  sitUng,  according  to  the  sworn 
statement  of  McGarthy,  between  1 2  and  I  o'clock, 
with  a  book  before  him,  open,  but  blank.  Blaek, 
the  relator  contends,  that  the  electors  might  be 
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mislead  by  the  conoaalmeDt,  which  he  was  prao- 
tising  upon  them. 

I  Dov  resd  the  retoming  offioer's  farther 
ftccoQttt  of  his  own  proeeedings  on  oath.  '*  I 
then  took  my  seat  at  the  table,  and  George  Bell, 
a  duly  qnmlified  elector  ascended  the  witness  box 
and  nominated  Thomas  Jail  for  the  office  of 
recve^  which  was  seconded  by  Thomas  Hanter. 
Bell  th6D  nominated  Mr.  John  Anderson  as  coan- 
cillor,  and  the  said  Hanter  seconded  the  nomina- 
tioa.  James  Fergason,  another  daly  qaalifled 
elector,  then  nominated  Thomas  Jackson  as 
eoancillor,  seconded  by  Hanter;  said  Hanter 
tbeo  nominated  Joseph  Pattnllo,  seconded  by 
Thomas  Jackson ;  Thomas  Jackson  then  nomi- 
nated Peter  McNabb,  seconded  by  James  Felga- 
Boo,  all  of  which  were  made  pablidy,  openly  and 
aodibly,  sod  as  reqnired  by  law  ^er  and  at  the 
hui  of  12  o'clock :  that  no  other  nomination  or 
Dorainations  for  the  offices  of  recTC  and  coan- 
ciilora  was  made  within  the  honr,  and  I  declared 
Thomas  Jail,  John  Anderson,  Thomas  Jackson, 
Peter  McNabb  and  Joseph  Pattnllo,  duly  elected 
reeve  and  coancillors  respectively  for  the  Tillage 
cf  OraogeTiUe  for  the  year  1869.*' 

He  aays  "  I  ncTcr  spoke  to  any  of  said  candi- 
dates  or  any  other  person  or  persons  abont  the 
Qominations  before  entering  the  hall,"  and  he 
denies  any  conspiracy  or  arrangement  to  keep 
the  Dominations  quiet  and  secret  nntil  the  lapse 
of  an  hour  and  tliat  he  receiTed  the  nominations 
ID  gooa  faith,  and  that  the  election  was  condocted 
Btrictlj  within  the  law  so  far  as  he  was  able  to 
aodcratand  it  He  says,  **I  neither  omitted  or 
excteded  any  part  of  my  daty  as  retamiog 
cfficer,  and  the  said  nominations  and  election 
Tere  furly  and  impartially  condaeted,  and  any 
person  bad  ample  time  and  opportnnity,  and  the 
foil  allowance  made  by  law  to  do  so :  that  I  was 
ready  and  williog  to  receiTC  nominations  from 
the  time  I  opened  the  nomination  until  the 
dectaratioD,  and  I  did  receive  all  that  were 
offered,  and  if  any  intending  candidate  was  not 
nominated  he  was  himself  to  blame  for  not  pro- 
esriDg  bis  nomination  within  the  time  required 
b;law." 

The  relator  by  his  affidavits  charges  npon  the 
defeodaots,  that  they  conspired  to  carry  the 
election  by  means  of  opening  the  proceedings 
before  12  o'clock,  and  making  tbeir  nominations 
vben  none  of  the  electors,  excepting  those  neces- 
Fary  to  make  the  nominations  were  present,  and 
bj  conceal mg  from  the  electors  and  other  candi- 
dales  that  nominations  had  been  made ;  and  that 
tbia  was  done  while  the  new  candidates  were 
vaiting  for  the  nomination  of  the  old  ones,  as 
they  supposed,  that  they  might  then  make  their 
Bominations :  that  the  returning  officer  by  eva- 
five  and  false  answers  to  questions  as  to  the  state 
of  proceedings,  kept  them  off  their  gnard  for  an 
boar,  and  then  soddenly  declared  the  defendants 
^nly  elected  by  acclamation  without  giving  the 
e!ector8  an  opportunity  of  nominating  their  can- 
didates, and  when  they  instantly  rose  to  remon- 
strate and  make  them,  he  refused  to  hear  them. 

Uaitland  McCarthy  says  "  I  am  a  duly  qualified 
Sector  of  the  village  of  Orangeville,  and  as  such, 
vent  to  Bell's  Hall  for  the  purpose  of  nominating 
fiindidates  for  reeve  and  councillors  for  the 
nonicipality  of  the  said  village;  that  I  arrived 
there  about  twenty-five  minutes  after  12  noon, 
tbat  on  entering  the  hall  I  met  the  retoming 


officer  and  Thomas  JuU,  who  was  afterwards 
declared  reeve,  in  conversation  close  by  the  door 
of  the  hall.  Jull  soon  after  left  the  hall  and  the 
returcing  officer  returned  to  his  seat.  I  went  to 
the  returning  officer's  table  and  looked  at  the 
paper  before  him,  and  seeing  it  blank,  asked  him 
if  he  had  received  any  nomination  yet,  to  which 
he  replied,  *I  have  not  received  any.'  No  nomi- 
nations were  made  after  I  got  to  the  hall.  About 
fifteen  minates  to  one,  Thomas  Jackson  came  into 
the  hall,  and  shortly  after  the  returning  officer 
left  his  seat  and  went  to  Jackson  who  was  then 
close  to  me,  and  in  my  hearing  asked  Jackson, 
**  are  they  not  coming  down  ? "  remarking,  '*  it 
is  time,"  upon  which  Jackson  left  the  hall,  and 
about  one  or  a  little  after,  Jull,  Anderson,  Pattnl- 
lo and  some  others  entered,  and  almost  immediate- 
ly after  the  returning  officer  stood  up  and  declared 
Jull  duly  elected  reeve,  and  Anderson,  Jackson, 
McNabb  and  Pattnllo,  councillors.  I  protested 
as  strongly  as  possible  against  the  extraordinary 
conduct  of  the  returning  officer,  after  being  in- 
formed by  him  not  half  an  hour  before  that  he 
had  received  no  nominations,  and  I  then  nomi- 
nated a  person  as  a  candidate  for  councillor 
which  was  duly  seconded,  but  the  returning 
officer  refused  most  posiUvely  to  accept  such 
nomination  or  any  other,  although  several  were 
made,  stating  he  did  not  care  for  the  electors  or 
the  council.  That  on  leaving  the  hall,  I  met 
Jackson  who  had  just  been  declared  elected ;  I 
told  him  if  he  wished  to  wash  his  hands  of  such 
a  corrupt  work,  he  had  better  go  back  and 
repudiate  all  connexion  with  it  and  decline  to 
accept  office  in  snch  a  way.  Jackson  replied, 
that  he  had  nothing  to  do  with  it,  and  did  not 
know  anything  of  it,  and  had  told  them  he  would 
much  sooner  remain  at  home, 

Yarions  other  affidavits  were  filed  on  both 
sides,  but  they  did  not  materially  alter  the  com- 
plexion of  the  ease. 

The  conducting  of  an  election  is  analogous  to 
any  public  meeting  where  the  object  sought  is  a 
fair  expression  of  opinion  on  any  question  pro- 
posed. A  resolution  is  said  to  be  carried  by  ac- 
clamaUott,  when,  afler  it  has  been  proposed  and 
heard,  it  receives  no  opposition,  but  is  carried 
by  the  consent  of  the  meeting,  expressed  or 
implied  from  its  silence,  but  in  no  case  can  it  be 
correctly  said  to  pass  by  acclamation,  where  it 
has  not  been  proposed  or  not  nnderstood. 

The  law  in  regard  to  elections,  assumes,  that 
when  the  election  of  any  officer  is  carried  by 
acclamation,  the  electors  are  ftilly  and  fairly 
informed  of  what  they  are  assenting  to  by  ac- 
clamation. They  cannot  assent  to  what  is  not 
submitted  to  their  choice  or  present  in  their 
minds.  A  nomination  is  a  resolution  submitted 
to  the  electors,  that  the  party  named  is  a  candi- 
'date  for  their  suffrage,  for  an  office  named,  but 
the  legislature  to  present  surprise  requires  that 
not  less  than  one  hour  shall  elapse  between  the 
submission  of  the  last  nomination  and  the  pot- 
ting of  the  question  with  a  view  to  its  being 
paueS  by  acclamation.  In  the  mean  time  the 
vote  is  in  abeyance.  The  statute  does  not  mean 
that,  the  retoming  officer,  if  no  other  nomina- 
tions are  made,  shall  simply  declare  those  who 
had  been  proposed  duly  elected,  it  means  that 
these  nominations  shall  be  put  ieriatim  to  the 
electors  and  then  Totes  taken  upon  them.  The 
law  prescribes  no  form  of  words,  but  it  requires 
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that  the  proposition  should  be  eiplained  so  as  to 
be  anderstood  by  men  of  ordinary  understanding. 
Now  this  election  is  said  to  haTe  been  carried 
by  acclamation.  When  was  the  acclamation  T 
Was  it  when  the  morers  and  seconders  were 
present,  and  perhaps  one  or  two  more  when  the 
nominntion  was  first  submitted?  Certainly  not. 
Was  it  when  the  declaration  was  made?  Certainly 
not,  for  no  one  heard  then  who  had  been  nomi- 
nated, nor  was  it  at  any  other  time  submitted  to 
the  electors  as  a  question  to  TOte  upon — no  op- 
portanity  was  giyen  to  say  or  not  to  say,  if  it  was 
carried  or  not  carried.  They  had  then  no  know- 
ledge of  what  was  carried  by  acclamation.  Did 
the  electors  generally  know  that  the  simple  de- 
claration of  the  retarning  officer  was  to  imply 
their  consent  and  bind  them  to  the  election? 
Certainly  not,  for  some  of  them  indignantly  pro- 
tested against  its  injustice  .and  commenced  to 
make  other  nominations.  When  the  hour  had 
expired,  it  would  haTe  been  proper  for  the  return- 
ing officer  to  have  called  the  attention  of  the 
electors  then  present  to  the  fact  of  the  expiration 
of  the  time,  and  to  ha?e  annoanoed  that  Thomas 
Jail  had  been  nominated  at  tweWe  o'clock,  or 
soon  after  as  the  fact  was,  by  George  Bell  as 
reeve,  seconded  by  Thomas  Hunter,  and  that  if 
no  other  nomination  was  made,  he  should  assume 
him  to  be  elected  by  acclamation,  and  declare 
him  elected  accordingly.  If,  after  a  reaponable 
pause  no  other  nomination  was  made,  the  declara- 
tion of  his  election  should  have  been  announced. 
And  BO  with  the  other  nominations  seriatim. 
They  ought  not  to  have  been  submitted  together, 
for  it  would  thus  become  a  compound  question 
and  embarrass  the  electors. 

By  requiring  an  hour  to  elapse  between  the 
nomination  and  the  proceeding  to  close  the  elec- 
tion, in  case  of  no  further  nominations,  the 
Legislature  meant  to  protect  the  electors  against 
haste  and  surprise,  and  in  no  case  does  the  law 
require  so  strict  an  adherence  to  its  letter  as  to 
defect  its  object  and  spirit. 

It  is  the  duty  of  a  returning  officer  to  stand 
indifferent  between  contending  parties ;  to  have 
no  interests  to  senre  for  either  or  for  himself; 
to  approach  his  duty  with  the  simple  desire  to 
do  strict  justice,  to  be  ready  and  willing  to  give 
reasonable  information  as  to  the  state  of  his 
proceedings,  to  conceal  nothing,  to  evade  no 
proper  enquiry,  to  mislead  no  one  by  his  silence, 
or  exhibit  any  thing  calculated  to  deoeiTS,  and 
he  ought  not  to  make  a  pretence  of  strictly  fol- 
lowing the  letter  of  the  law  to  defeat  it. 

Leaving  out  of  the  question  all  disputed  facts, 
and  taking  the  returning  officer's  own  account  of 
his  proceedings,  and  acquiting  him  and  defend- 
ants of  any  conspiracy  or  pre-arrangement  to 
preclude  the  other  party,  and  carry  the  election 
as  it  was  carried,  (and  I  think  they  are  all  entitl- 
ep  to  their  full  acquittal  on  that  score),  did  the 
returning  officer  hoqestly  and  fairly  do  his  duty  ? 
Was  it  fair  to  have  opened  the  proceedings  till  it 
was  beyond  quesUon  whether  it  was  really  twelve 
o'clock?  Was  it  fair  to  open  the  proceedings  in 
presence  of  two  or  at  most  three  electors  and 
make  no  effort  to  let  it  be  known  outside  that 
he  was  about  to  open  his  proceedings?  Why 
were  not  his  proceedings  entered  in  his  book  as 
ft  deliberate  act  and  as  his  duty  required  ?  His 
attenUon  was  called  to  the  impression  which  his 
apparent  blank  book  created,  by  several  of  the 


deponents.  He  passes  this  unnoticed,  acd  I 
may  fairly  assume  there  was  no  entry  made  at 
the  time.  He  took  the  trouble  to  tel!  Mr  Jdl 
when  he  came  in,  that  he,  at  least  had  been 
nominated.  Why  did  be  not  tell  some  of  the 
other  party  ?  Why  speak  to  Mr.  Jaekf^a  sd'I 
say  to  him  what  he  does  not  deny  he  did  tar  * 
Why  so  much  anxiety  about  his  watob  and  tbt 
time  ?  Why,  when  asked  by  Kelly  if  any  noni 
nations  had  been  made,  did  he  answer,  "Ye^ 
lots  of  them?"  Why  not  say  who  had  bees 
nominated,  and  why  did  he  give  an  answer  tbt: 
at  least  was  evasive  ?  He  says  he  does  not  re- 
member McCarthy  asking  him  if  any  nofDio:^- 
tions  had  been  made,  nor  does  he  believe  he  d:i 
so,  but  he  remembers  his  asking,  **  Have  pro- 
ceedings commenced  ?"  and  hU  replying,  pro- 
ceedings had  commenced  at  twelve,  and  thst  b« 
would  close  the  nomination  one  hour  from  tr.<> 
last  nomination.  Why  did  he  not  deigu  to  tell 
him  what  he  told  Mr.  Jull,  that  he  Jul  I  h&J 
been  nominated  reeve  at  the  opening  of  the  pre- 
ceedings  ? 

He  denies  what  Fead  asserts,  but  be  s^y^ 
among  other  things  that  Fead  said,  he  had  c'o«ei 
the  nomination  on  his  account.  To  this  the  re- 
turning officer  says,  "I  observed  that  it  wnrJl 
teach  him  a  lesson,  meaning  that  if  ever  he  offerei 
himself  as  a  candidate,  he  would  cau^e  hiin5e:f 
to  be  nominated  within  the  proper  time."  Hvv 
was  it  his  duty  to  teach  by  bis  proceediog  a 
candidate  or  the  electors  a  lesion?  Does  not 
this  answer  imply  the  character  in  which  Fe^i  1 
stood  as  an  intended  candidate  whom  the  return- 
ing officer  had  taught  a  lesson  by  somethiug  h? 
had  done.  Was  it  fair  to  make  no  announceroect 
at  any  time  as  to  how  the  proceed>n<;s  stool 
until  by  his  declaration  he  had  precia  led  aor 
farther  nominations?  Can  any  one  «ay  that 
justice  was  done  to  the  electors  on  this  oce^sioo ! 
On  reading  all  the  affidavits  and  all  the  explana- 
tions, I  confess  I  arrive  at  the  conclusion,  that 
the  election  was  arrived  at  by  conduct  of  the 
returning  officer  not  in  accordance  with  law  and 
contrary  to  justice. 

The  defendants  contention  was,  that  this  was 
not  a  case  to  which  our  statute  applied,  that  it 
was  one  under  the  statute  of  Anne,  because  thej 
say,  the  relator  was  not  a  candidate  or  voter, 
within  the  meaning  of  sec.  108  of  the  Municiptl 
Act.  I  think  he  was.  The  relator  was  known 
to  be  a  candidate,  was  there  to  be  proposed,  wis 
in  fact  proposed,  although  after  the  decUratioa 
by  which  the  returning  officer  assumed  to  pre- 
clude him.  It  cannot  be  permitted  that  a  re- 
returning  officer  shall  by  his  own  illegal  act 
divest  a  relator  of  his  ttatu$  as  a  candidate,  nor 
can  the  defendants  who  adopt  that  act,  strip  bim 
of  the  character  which  gives  him  right  to  m&io- 
tain  his  quo  warranto  against  them. 

But  the  other  defendants  with  toXl  knowledge 
of  all  he  did,  adopted  his  declaration  as  an 
election  by  acclamation,  and,  excepting  McNabb, 
who  disclaimed,  they  took  their  seats. 

I  feel  compelled  to  declare  the  election  void, 
and  I  award  the  relator  costs  against  the  retarn- 
ing officers,  and  the  defendaiits  who  have  main- 
tained their  right  to  the  seats. 
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COUNTY  COURT  CASES. 


Bailxt  t.  Blscokxr. 

(In  tin  Cmaxtr  Coort  of  tbe  Coanty  of  Haatings,  before 
Hie  Honor  Judge  Shbbwood.) 

Tnspas»~-Jiiri»dietum — TUU  to  land — Ousting  JurisdieHon. 

Obc  n.  sold  to  defendant  timber  standing  on  his  land,  and 
ftflerwards  eonveyed  and  gave  posseasion  of  the  land  to 
pkintifi.  The  defendant  prooeeded  to  take  off  tbe  timber. 

BtU,  that  the  title  to  land  was  not  in  question,  and  that 
trtspan  to  land  would  lie  in  the  County  Court 

This  waa  an  action  of  trespass.  The  deolara- 
tion  contiiiDed  two  oounts :  Ist.  trespass  to  the  N. 
W.  \  of  lot  26,  in  the  18  con.  township  of  Hunt- 
iagJon.  2nd.  That  defendant  conTerted  to  his  own 
0!<e  aod  possession  certain  trees  of  the  plaintiff's. 

Oa  the  trial  the  plaintiff  after  proving  that 
defendant  entered  on  the  N.  W.  ^  of  lot  26,  in 
13  con.  of  Hnntingdoo,  and  cat  down  and  cat 
ioto  saw  logs  a  certain  nnmber  of  trees  and  took 
them  away,  pot  in  a  deed  from  one  Hicks  to  the 
plaintiff  of  this  portion  of  lot  26.  He  also  gave 
evidenee  that  plaintiff  had  also  ased  acts  of 
ownership  over  it,  bj  taking  off  baildiog  timber, 
itares,  aod  waggon  spokes ;  and  that  there  was 
a  fence  between  this  and  the  remainder  of  the 
lot  occnpied  bj  Hicks.  The  plaintiff  finding  his 
erideoce  applicable  to  lot  6  instead  of  26  men- 
tioned in  the  declaration,  asked  leaye  to  amend 
aod  the  defendant's  connsel  asked  leaTc,  if  leave  to 
amend,  granted  to  plead  anew,  which  was  granted, 
on  coodititon  that  he  should  be  at  liberty  to  do  so. 
The  plaintiff's  eoansel  declined  the  amendment  on 
these  terms.  On  the  part  of  defendant,  his  fore- 
man swore  that  he  parchased  the  timber  from 
Hicks,  and  paid  him  for  it.  The  lot  was  shewn 
from  the  evidence  to  be  a  wild  lot,  not  enclosed 

At  the  close  of  plaintiff's  case,  defendant's 
couiBel  moved  for  a  nonsait  on  several  gronnds 
which  were  overruled.  The  case  went  to  the  jury, 
and  verdict  for  plaintiff. 

In  last  term  defendant  moved  for  a  new  trial 
on  the  grounds :  Ist.  that  plaintiff  did  not  prove 
that  he  ever  possessed  the  land  on  which  the 
alleged  trespass  was  committed,  nor  any  tUU 
ihertto. 

2nd.  That  the  Judge  permitted  plaintiff  to  pro- 
dace  and  prove  the  consideration  of  a  deed  from 
one  Hicks  to  plaintiff,  without  which  no  right  of 
action  could  have  been  made  out  in  plainiff.  He 
also  asked  for  a  stay  of  proceedings,  on  the 
gronnds  that  the  title  to  lands  came  in  qaestion, 
and  that  on  production  and  proof  of  the  title 
from  Hicks*  title  was  %i  once  brought  in  question. 

Shcrwood,  Co.  J. — It  appeared  in  evidence 
that  Hicks  was  in  possession  of  the  whole  of  lot 
Dumber  6,  as  much  as  any  person  could  be  in 
possession  of  a  wild  lot,  and  that  while  in  such 
possession,  he  conveyed  the  north-west  quarter, 
OQ  nhich  tbe  trespass  was  committed,  to  the* 
plaintiff.  This  appeared  .to  me  at  the  trial  (and 
1  have  s«>en  nothing  since  to  change  my  opinion), 
to  give  bim  a  sufficient  posMSsion,  taken  with 
the  acts  of  ownership  exercised  by  himself  to 
enable  him  to  maintain  this  action.  He  proved 
a  priraa  fodi  title,  which  was  not  in  any  way 
eootroTerted  by  the  defendant. 

The  qoestion  of  jurisdiction  is  an  important 
one,  and  on  the  whole,  I  cannot  say,  I  am  ft^e 
from  doubt  The  County  Court  Act  gives  to  that 
Conrt.  JQrisdiction  in  any  action  except  the  cases 
referred  to  in  the  16th  sec. ;  and  the  first  of  them 
is  where  the  title  to  land  comes  in  question. 


In  order  to  the  proper  decision  of  this  case,  we 
must  enquire  if  the  title  to  land  is  here  brought 
in  question. 

It  is  laid  down  in  the  books  that  the  mere  as- 
sertion of  a  title  without  proof  of  it,  is  not  to  be 
taken  by  a  court  as  ousting  it  of  jurisdiction  In 
the  present  case  no  evidence  of  title  in  tbe  defen- 
dant  was  given.  It  is  true  that  evidence  was 
given,  that  the  foreman  of  the  defendant  purcbas-  ' 
ed  the  standing  timber  on  the  lot  in  question  from 
Hicks.  There  was  nothing  to  shew  that  he, 
after  his  conveyaoce  to  the  plaintiff,  had  any  title 
in  it.  The  mere  fact  of  a  person  having  sold  the 
timber  to  the  defendant,  whether  he  once  owned 
the  land  on  which  it  stood,  or  not,  is  not  evidence 
of  title.  The  counsel  for  the  defendant  did  state 
that  the  land  had  been  conveyed  to  the  plaintiff 
by  Hicks,  his  stepfather,  to  enable  him  to  vote  at 
an  election,  but  no  evidence  was  given  to  sub- 
stantiate it.  It  is  doubtful  if  there  had  beeu 
evidence  to  that  effect,  if  it  would  have  been  evi- 
dence of  title. 

The  County  Court  Act  seems  to  mo  to  au- 
thorize this  court  to  try  trespasses  to  land,  as 
well  as  other  suits  in  which  the  title  does  not 
come  in  question.  I  think  that  no  further  than 
by  the  assertion  of  the  want  of  title  in  the  plain- 
tiff by  the  defendan  the  title  came  in  question, 
and  I  do  not  consider  that  sufficient  to  oust  this 
court  of  jurisdiction. 

The  defendant  is  entitled,  I  think,  to  judgment, 
on  tbd  insue  to  the  first  count.  Tbe  verdict 
should  be  amended  to  correspond,  as  it  was  a ' 
mistake  for  it  to  be  taken  as  geueral.  I  dis- 
charge the  rule  on  condition  of  this  being  made 
a  part  of  the  rule. 

ENGLISH  BEFOBTS. 


COMMON  PLE^S. 
Chobltok  ▼.  Linos. 

(Continued  frvm  page   63.) 

Melliih,  Q,  C.  (R,  Q,  WOUama  with  him),  for 
the  respondent — This  is  a  case  where  the  lady 
clidms  to  vote  for  the  borough  of  Manchester. 
That  borough  was  created  by  {he  Reform  Act  of 
1832.  Now,  my  learned  friend  admits  that  the 
phraseology  of  that  Act  cannot  be  strained  so  as 
to  include  women  among  the  electors  to  whom 
the  franchise  is  given  for  tbe  first  time  by  that 
Act.  Therefore,  so  far  as  the  borough  of  Man- 
oaester  is  concerned,  and,  therefore,  so  far  as  tbe 
present  case  is  concerned,  the  contention  of  my 
friend  must  rest  on  the  construction  of  the  Rep- 
resentation of  the  People  Act  of  1867. 

Now  it  is  admitted  that,  when  that  Act  was 
passed,  the  common  opinion  was  that  women  had 
not  the  right  to  vote,  and  therefore  that  Act  was 
passed  in  view  of  that  opinion.  But  I  contend 
that  the  opinion  which  has  prevailed  for  so  long 
on  this  subject,  both  among  lawyers  and  among 
ordinary  persons,  is  strictly  in  accordance  with 
the  common  law.  In  the  first  place,  this  common 
opinion  is  proof  of  what  the  common  law  is,  in 
the  absence  of  any  proof  to  the  contrary.  Of 
course  there  may  exist  strong  evidence  which 
will  rebut  this  presumption,  but  I  submit  that 
no  such  evidence  has  been  adduced  to-day  by 
my  friend. 
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There  are  two  qaestions  as  to  Bection  3  of  the 
Act  of  1867.  First,  does  "man"  inolude 
woman ;  and,  secondly,  is  sex  an  *<  incapacity"? 
I  can't  see  that,  withoat  Lord  Bomilly's  Aot»  my 
friend  has  any  case,  though  he  seemed  to  think 
bat  poorly  of  the  assistance  he  was  to  deriTe 
from  that  Act.  Now  the  Act  to  be  constmed  is 
not  Lord  Romilly's  Act,  but  the  Act  of  1867.  If 
yonr  Lordships  can  gaUier  in  any  way  permitted 
to  the  judicial  mind  that  the  Legislature  did  not 
intend  to  inclnde  women  by  the  Act  of  1867  your 
conclusion  cannot  be  affected  by  any  difficulties 
of  construction  consequent  on  Lord  Romilly's 
Act.  Now,  if  the  Legislature  had  intended  to 
make  this  change,  would  they  hare  done  it  in 
this  way,  this  rery  vague  and  nncertain  way. 
The  66th  and  69th  sections  of  the  Act  of  1867 
throw  some  light  on  this  point  By  these  sec- 
tions, the  two  Acts  of  1882  and  1867  are  to  be 
construed  together.  How  can  we  possibly  read 
these  Acts  together  if  Lord  RomiIly*s  Act,  which 
was  passed  in  1860,  is  to  be  applied  to  interpret 
the  one  Act  and  not  the  other. 

The  word  *<man"  no  doubt  itself  admits  of 
two  constructions  (1)  in  opposition  to  angels  and 
beasts,  and  (2)  in  opposition  to  infants  and 
women.  If  it  is  used  in  the  latter  sense  in  sec- 
tion 8,  the  contention  is  at  an  end.  Surely  that 
is  what  it  does  mean.  If  you  take  it  in  connec- 
tion with  the  Reform  Act  of  1882  how  could  it 
mean  anything  else.  By  "  male  person  "  in  the 
Act  of  1882  the  Legislature  clearly  meant  this, 
and  it  must  therefore  haye  meant  the  same  in 
section  8.  For  example,  section  27  of  the  Act 
of  1882  applies  to  males  only,  but  to  males  in 
warehouses,  &o.  Whereas  the  Act  of  1867  ap- 
plies to  dwelling-houses  only.  So,  if  section  8 
were  held  to  inolude  women,  we  should  hare  an 
absurd  inequality ;  sex  would  in  some  Instances 
operate  as  an  incapacity,  and  in  some  instances 
it  would  not.  Now  clearly  the  L  egislature  could 
never  have  deliberately  intended  this.  Consider 
the  Mutiny  Act,  80  &  81  Vict  c.  162.  The  ex- 
pression there  is  that  so  many  thousand  <*  men  *' 
shall  be  raised.  Would  that  authorise  a  recruit- 
ing Serjeant  to  enlist  women?  I  submit  not 
Tet  this  is  since  Lord  Romilly's  Act 

But  if  we  leaTC  the  consideration  of  the  late 
Act,  and  examine  what  Uie  state  of  the  law  wns 
anterior  to  its  passing,  I  must  say  I  rely  equally 
with  my  friend  on  the  phraseology  of  the  early 
statutes.  He  says  truly  that  the  words  in  those 
statutes  are  very  general,  and  in  each  case  capa- 
ble of  including  women  as  well  as  men.  Quite 
so,  but  as  a  matter  of  fact  such  a  constmction 
as  that  contended  for  by  my  friend  never  was 
put  on  any  of  those  statutes,  as  is  sufficiently 
proved  by  the  uniform  practice  that  women  did 
not  vote  at  elections  as  far  back  as  legal  memory 
goes.  For  I  contend  that  my  friend  has  made 
out  no  case  that  they  ever  have  voted  in  ancient 
times,  and  to  that  point  I  am  coming  in  a 
moment.  The  statute  8  Hen.  6,  o.  7,  was  a  re- 
straining statute.  But  I  admit  that  that  statute 
did  not  take  away  any  franchise  ftrom  women. 
If  women  had  a  right  to  vote  before  that  statute 
they  have  it  still  if  they  are  forty-shilling  free- 
holders. And  as  to  the  latter  statutes  I  equally 
concede  to  my  friend  that  no  rights  were  taken 
from  women  by  them,  for  they  are  not  disabling 
Acts  at  all.  Now,  I  submit  Siat  whatever  may 
have  been  the  correctness  of  the  opinion  that 


women  have  not  the  right  to  vote  at  eleettons,  tt 
at  any  rate  all  the  authorities  show  thai  in  point 
of  fact  from  the  time  of  Coke  to  the  present  dij 
women  did  not  vote.  What  is  the  evidence  with 
which  my  friend  meets  the  presumption  raised 
by  this  concurrent  testimony  ?  How  does  he 
seek  to  rebut  the  great  opinion  of  Lord  Coke  1 
His  authorities  are  very  ambiguous.  Am  to 
women  being  suitors  to  the  county  eourt,  the  fact 
of  their  being  bound  to  oome  to  the  oonnty  coon 
does  not  prove  that  they  went  there  aa  snitors. 
Others  than  suitors  we  know  were  boand  to  go. 
The  extracts  from  Prynne  only  show  that  in  foor 
or  five  cases  women  seemed  to  have  signed  the  in- 
dentures. Nosr,  if  it  be  as  my  friend  cooteDds  ve 
have  a  married  woman  appointing  an  attorney, 
and  that  attorney  voting  for  her,  aa  will  appear 
on  looking  at  the  returns.  In  these  cases  the 
women  were  probably  the  patrons  of  the  borongh, 
and  in  one  case  it  is  not  certain  that  she  was  not 
the  returning  officer.  Ton  have  thus  three  or 
four  ambiguous  signatures  against  the  uniform 
usage  and  opinion  of  the  last  800  years. 

It  does  not  appear,  indeed,  except  in  the  case 
where  the  woman's  was  the  only  signatnre,  that 
the  returns  were  disputed,  a.nd  in  that  case  the  re- 
turn was  held  bad.  There  is  nothing  to  show  that 
superfluous  signatures  would  vitiate  the  return. 
In  the  case  of  Olive  v.  Ingram  the  dicta  are  more 
for  me  than  they  are  agunst  me,  aa  will  be  seen 
by  reading  the  judgment  Lee,  C.  J.,  it  is  true, 
gives  contradictoiy  opinions  in  different  parts  of 
his  Judgment,  but  in  the  conclusion  he  is  in  my 
favour.  Therefore,  in  that  case  the  authority  of 
the  judges  and  the  ground  of  the  decision  are  in 
my  favour.  How,  then,  can  you,  in  such  a  re- 
port as  7  Mod.,  attach  any  importance  to  the 
alleged  production  Of  a  MS.  case. 

There  is  a  unanimous  decision  of  the  Seotoh 
Court  of  Session  of  Otober  80,  1868,  in  my  favonr 
though  Lord  Romilly's  Act  applies  to  Scotland. 
As  to  my  friend's  observatiims  on  the  fitness  of 
women  for  the  franohise,  I  whofly  decline  to  fol- 
low him  into  that  question. 

Coleriffe  Q,  (7.,  in  reply. 

Cur,  ath.  raft. 

The  judgments  were  delivered  on  November  9. 
Those  of  Btlis  and  Eiatiiiq,  J  J.,  were  written, 
and  are  given  here  verbatim.  Those  of  his  Lord- 
ship and  of  WiLLBS  J.,  are  taken  from  the  short- 
hand writer's  notes  of  what  they  said 

[We  have  only  space  for  the  judgment  of  the 
Chief  Justice.— Ed.  L.  C.  G.J 

BoYiLL,  C.  J. — It  is  quite  unnecessary  to  con- 
sider the  question,  whether  it  is  desirable  that 
women  should  posses  the  franchise  of  voting  at 
the  elections  of  members  of  Parliament  Whit 
•we  have  to  determine  is,  whether  by  law  they 
now  possess  that  right.  In  the  present  case^  H 
is  agreed,  the  right  of  the  appellant  to  be  placed 
on  &e  list  of  voters  for  the  borough  of  Manches- 
ter must  depend  on  the  construction  to  be  placed 
on  the  Representation  of  the  People  Act,  1S67. 
Under  that  statute  two  questions  arise,  one 
whether  women  are  included  under  the  words 
"every  man,"  and  the  other,  whether  women 
are  subject  to  legal  incapacity.  If  women  are 
not  included  in  the  terms  of  the  Act,  or  are  so 
incapacitated,  our  judgment  must  be  in  faToar 
of  the  respondent 

On  the  question  of  whether  they  are  incapad- 
tated  Mr.  Coleridge,  on  the  part  of  the  appellant, 


Mi7, 186a] 


LOCAL  COURTS'  A  MUNICIPAL  GAZETTE. 


[Vol.  V.-77 


coDkcnded  that  women  had »  right  to  the  fhrnohiae 
$X  common  law,  that  nothing  has  taken  it  awaj 
from  them,  and  that  they  were  therefore  not  in* 
eapMitated  from  Toting.  Indeed,  in  the  first  in- 
gtuioe,  I  rather  understood  him  to  contend  that 
the  present  appellant  was  entitled  to  the  franchise 
18  ft  common  law  right,  and  he  fuXlj  argued  that 
question. 

The  appellant  has  failed  to  prodnee  before  us 
•ny  reported  decimon  of  any  Court  in  faTour  of 
the  right  of  women  to  the  exercise  of  the  fran- 
chise, in  Toting  for  members  of  Parliament,  with 
the  exception  of  the  notes  of  cases  which  are  re- 
ferred to  in  7  Mod.  Mr.  Coleridse  was  obliged 
to  admit  that  for  sereral  hundred  years  no  in- 
stance is  to  be  found  of  the  exercise  by  women 
of  aoy  Boeh  right.  This  alone  is  sufficient  to 
TAm  a  rery  strong  presumption  against  the  ez- 
isteoce  of  the  right  in  point  of  law. 

It  is  true  that  a  few  instances  hare  been 
brought  before  us  where  in  ancient  times — ^name- 
ly. Id  the  reigns  of  Henry  II.,  Henry  V.,  and 
Edward  TI ,  women  appear  to  have  been  parties 
to  retams  of  members  of  Parliament;  and, 
|yonibly,  other  instances  may  be  found  in  early 
times,  not  only  of  women  having  Toted,  but  also 
of  their  having  assisted  in  the  deliberations  of 
the  Legislature,  and,  indeed,  it  is  mentioned  by 
8e)den  in  his  England's  Epinomis,  o.  2,  s.  19, 
that  tbey  did  so.  But  these  instances  are  of 
comparatively  little  weight  as  opposed  to  unin- 
temipted  usage  to  the  contrary  for  several  cen- 
tories.  What  has  been  commonly  received  and 
acquiesced  in  as  the  law,  raises  a  strong  presump- 
tion of  what  the  law  is.  At  least  those  who 
qoestion  it  have  the  burden  of  proving  that  it  is 
not  what  it  has  been  so  understood  to  be. 

The  statute  62  Hen.  8,  c.  10,  in  relieving 
women  from  attending  at  the  sherifTs  toum  does 
not  prove  that  they  were  entitled  to  or  did  vote 
at  the  electiott^  Neither  is  this  shown  by  the 
names  of  women  being  indnded  in  the  roll  of 
burgesses  and  freemen  of  the  borough  of  Lyme 
Begis  as  mentioned  in  2  Lnders.  The  records 
that  were  produced  of  the  time  of  Philip  and 
Mazy  show  that  dame  EUiabeth  Copely  was  a 
party  to  an  indenture  as  returning  officer,  and 
that  may  possibly  be  the  explanation  of  the  pre- 
Ttons  return  in  the  reign  of  Edward  VI. 

The  same  observation  applies  to  the  case  of 
iMj  Packington  joining  in  an  election  for  Ayles- 
bury, as  appears  trom  7  Mod.  268.  The  precept 
was  directed  to  her  as  lady  of  the  manor  to  re- 
turn two  members  of  Parliament  With  regard 
to  the  two  eases  mentioned  in  the  report  of  OUve 
V.  Inborn,  7  Mod.  268.  they  appear  to  have  been 
etted  from  a  MS.  by  Hakewell.  The  stotement 
of  them  varies  in  different  parts  of  the  report, 
and  though  the  argument  was  several  tlmei  ad- 
joamed  it  does  not  appear  that  anything  satis- 
factory was  discovered  respecting  (hem.  They 
sre  not  even  mentioned  in  the  report  of  the  same 
case  by  Sir  John  Strange,  and  I  think  that  very 
little  weight  is  to  be  attached  to  them.  If  there 
was  any  such  decision — and  one  of  the  cases  is 
laid  to  have  been  decided  In  14  James  1 — it  is 
dHficuIt  to  understand  why  no  farther  notice  or 
trace  of  it  is  to  be  found  or  why  it  should  not 
hate  been  acted  upon. 

At  this  distance  of  time  we  have  not  the  means 
o^Meertaining  accurately  the  particulars  of  those 


oases,  or  under  what  circnmstences  the  retams 
prodnoed  to  us  were  made,or  whether  any  ques 
tion  was  ever  ndsed  respecting  them.  The  de* 
cisions  as  to  what  offices  women  may  hold,  and 
whether  they  come  witliin  the  description  of  par- 
ticular stotutee  does  not  materially  affect  us  in 
this  case.  On  the  other  hand  Lord  Coke,  4  Inst. 
6,  treats  it  as  clear  law,  in  the  time  of  James  1., 
that  women  were  incapaciteted  from  voting,  and 
in  the  case  of  Ottoe  v.  Ingram  (temp.  1 2  Geo.  2) 
the  migority  at  least  of  the  judges,  notwithstand- 
ing the  two  cases  referred  to,  seem  to  have  been 
of  the  same  opinion. 

In  the  work  (published  in  1812)  of  Mr.  Ser- 
jeant Heywood,  who  was  well  acquainted  with 
election  law,  women  are  classed  among  those 
who  are  incapacitated  from  voting.  The  same 
view  has  been  accepted  by  Mr.  Hallam  and  others 
in  modern  times,  and  was  to  some  extent  recog- 
nised in  the  Act  of  1882,  by  the  Legislature  when 
it  conferred  the  franchise  on  "  male  persons." 

There  can  be  no  doubt  that  at  the  time  of  the 
passing  of  the  Act  of  1867  the  common  under- 
standing both  of  lawyers  and  laymen  was  that 
women  were  incapaciteted  from  voting,  and  the 
Legislature  must,  I  think,  be  presumed  to  have 
acted  under  that  impression. 

The  66th  section  of  the  Act  of  1867  also  ex- 
pressly preserves  all  laws,  customs,  and  enact- 
ment then  in  force. 

Mr.  Coleridge  has  very  forcibly  contended  that 
if  women  were  ever  entitled  to  the  fraoohise 
nothing  has  occurred  to  toke  it  away.  But  the 
fact  of  ito  not  having  been  asserted  or  acted  upon 
for  many  centuries  raises  a  strong  presumption 
against  ite  having  legally  existed,  and  consider- 
ing that  no  reported  decision  or  authority  can 
be  produced  in  favour  of  the  right,  that  there 
are  the  opinions  against  it  to  which  I  have  refer- 
red, and  that  there  has  been  such  long  and  un- 
interrupted usage  to  the  contrary,  I  have  come 
to  the  conclusion  that  there  is  no  such  right,  and 
that  women  are  legally  incapaciteted  from  voting 
within  the  meaning  of  section  8  of  the  Act  of 
1867. 

Assuming,  however,  that  the  claimant  was  not 
legally  incapaciteted  within  the  meaning  of  the 
late  stetnte,  the  question  then  would  arise, 
whether  the  franchise  has  been  conferred  by  that 
Act  and  by  force  of  the  provisions  of  Lord 
Romilly's  Act  T  This  depends  upon  the  construc- 
tion to  be  placed  upon  the  language  of  the  Legis- 
lature in  section  8  of  the  Act  of  1867.  It  enacta 
that  every  **  man,"  with  certain  qualifications, 
shall  be  entitled  to  the  franchise. 

In  the  Act  of  the  18  &  14  Yict  c.  21,  s.  4,  it 
is  enacted  that  all  words  signifying  the  masculine 
gender  shall  be  taken  to  include  females,  the 
singular  shall  include  the  plural,  and  the  plural 
the  singular,  unless  the  contrary  as  to  the  gender 
or  number  is  expressly  provided.  Now,  in  con- 
struing the  third  section  of  the  Aot  of  1867  regard 
most  be  had  to  the  whole  of  the  enactment  with 
a  view  to  ascerteining  whether  the  word  **  man  " 
is  there  used  in  the  sense  of  a  person,  or  is 
equivalent  to  the  expression  **  male." 

By  the  66th  section  of  the  Act  of  1867  it  is 
provided  that  the  franchises  conferred  by  the 
Act  shall  be  **  in  addition  to  and  not  in  substi- 
1  tutionfor,  &c.,  <kc.'' 
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ffeld,  that  notwithstaDdlng  his  prior  use  of  the 
original  madiine,  the  patent  was  Talid,  and  that 
the  patentee  was  entitled  to  the  ezelneiTe  use  of 
the  inclined  plane.  [Mowat,  V.  C,  dissenting.] 
— Summen  t.  Abell,  16  Chan.  Bep.  682. 

DowBE — DinoniioT  or  Absits. — Where  a 
wife  Joined  in  a  mortgage,  and  on  the  death  of 
the  husband  there  ar»  not  snfBdent  aseete  to  pay 
all  bis  debts,  the  widow  is  not  entitled  to  have 
the  mortgage  debt  paid  in  fall  ont  of  the  aasets, 
to  the  pr^adioe  of  oreditors. —  White  t.  BatUdo, 
16  Chan.  Rep.  646. 

AdMIHISTBATIOH    BoRD — BbBAOH — ^PUADIHO. 

— In  an  action  against  the  sureties  in  an  admin- 
istration bondj  piaintiff  asrigned  as  a  breach  of 
the  condition  of  the  bond  set  out,  and  whioh  eon- 
dition  was  in  exact  aeoordanoe  with  the  form 
prescribed  by  88  Geo.  III.  ch.  8,  and  22  ft  28 
Car.  II.  ch.  10,  that  althongh  a  large  amount  or 
Talne  of  goods,  Ao.,  of  the  deoeased  had  eome  lo 
the  hands  of  the  administrator,  he  had  not  well 
and  truly  administered  the  same  aooording  to 
law: 

Meld,  on  demurrer,  a  bad  breach  of  the  condi- 
tion of  the  bond ;  and  that  the  only  two  modes 
in  which  a  ralid  breach  of  thin  condition  can  be 
assigned  are,  non-feasance  in  not  duly  collecting 
and  getting  in  the  estate,  whereby  it  Is  lost  or 
endangered,  or  malfeasanee  in  wasting  the  assets 
coUeoted  by  the  conTcrsion  of  the  same  to  the 
administrator's  own  use,  or  some  other  misap- 
propriation whereby  the  estate  is  diminished  to 
the  prejndloe  of  those  entiled  to  haTO  it  forth- 
coming in  the  hands  of  the  admistrator  to  abide 
the  orders  of  the  Court— iV«tl  t.  McLaughUn^  27 
U.  C.  C.  P.  860. 

ONTAKIO  BEPOBTS. 

QUEEN'S  BENCH. 

{RtporUd  5y  Chrirophkb  RoBnnoN,  Bsa,  AirrMwHit- 
haw,  Reporler  to  thtOmrtJ 

Pick  ▼.  MoDouoall. 

DMiUm,  Omrt-^KxcmiiuUion  ofd^endant--CimmUmMt— 

Pleading— Praetioe. 
The  plalntifb  demurred  to  the  replication  to  a  plea  Juati- 

ging  an  arreat  under  an  order  to  commit,  isaued  by  the 
ivialon  Court  for  disobedience  of  an  order  to  pay  a 
judgment  debt  within  a  named  time.  Defendants  Joined 
in  demurrer  and  excepted  to  the  plea. 
Beldf  aa  to  the  plea— 1.  That  it  waa  unneceaaary  to  state 
the  proceedings  before  Judgment,  ao  aa  to  give  the  Divi- 
aion  Court  Juriadictioii,  the  amount  atated  beimrdearlr 
within  it  •-•         *j 

2.  That  the  laaue  of  execution  In  due  course,  and  Its 
delivery  to  the  plaintiff  and  return,  were  sufficiently 
stated. 

SembUt  that  the  issue  and  return  of  execution  is  not,  under 
the  Division  Courts  Act,  a  condition  precedent  to  the 
examination  of  defendant. 

It  waa  alleged  that  when  the  summons  to  examine  issued 
the  plaintiff  realded  in  th'-  county,  but  not  that  he  con- 
tinued so  resident  at  the  issue  of  the  summons  to  com- 
mit   Held,  sufficient,  for  this  would  be  presumed. 


V.1 


It  was  not  averred  that  the  plaintiff  was  exambied  an  i 
before  the  Judge,  or  any  other  evidence  adduced, 
warrant  set  out  in  the  replication,  rsdted  that  it 
peared  to  the  satisfiactian  of  the  Judge  that  he  had 
tracted  the  debt  under  ftlae  pretences.    Held  solBt: 
for  it  is  not  necessary  in  all  cases  to  take  er 
oath,  and  the  Judge  ml^tt  have  acted  on  the 
admission 

Sembk^  that  the  omission  of  the  Clerk  to  enter  an ordcri 
commitment  in  the  procedure  book,  oonld  not  eSti 
defence  under  such  warrant 

Held,  also,  that  the  Judge  had  power  to  make  an  order 
pay  in  nine  weeks  or  for  commitment  on  de&uJt ;  i 
as  a  summons  and  order  to  commit  issaed  be^m  i 
plaintiff's  arrest,  it  was  immaterial  that  the  flnt  i<i 
had  not  been  entered,  or  that  three  months  had  eitf 
after  it  before  the  warrant  iasued. 

The  order  to  pav  or  for  commitment  issued  ta  May. 
October,  on  the  retum  of  a  summons,  an  oidrr 
made  to  commit  for  non-appeazance  and  dtsobedif^ficpj 
tho  order  to  pay.    Thnvarrant  ot  oammltmoit 
that  the  order  of  May  issued  because  it  appeared 
satisfaction  of  the  Judge  that  the  plaintilr  bad  in 
the  debt  under  fidse  preteaoes,  and  that  cm  the  re 
of  the  summons  in  October  he  had  not  appealed. 

Bdd,  that  the  ground  of  commitment  sattkiatij 
peared. 

Deolaration  for  false  imprieonment 

Plea.    That  before  the  alleged 
wit,  on  the  22nd  of  October,  1864,  the  dele 
reooTered  judgment  againet  the  plaintiff  io 
SoTenth  IMTisioa  Court  of  the  Uaited  Coantteii 
Huron  and  Bruoe,  for  the  sum  of  $50.84, 
debt,  and  $8.80  for  eoeta,  and  thereupon, 
aaid  Judgment  remaining  in  full  foree  and 
satisfied,  the  defendant  in  due  oonrse  of  Uw, 
by  the  judgment  of  the  said  Court  upon 
judgment  io  reooTored  as  aforesaid,  i»ai 
warrant  of  ezeoution  against  the  goods  aad  < 
tela  of  the  plaintiff,  directed  to  one  T,  thenbdi 
a  bailiff  of  the  First  Division  Court  of  the 
United  Counties  of  H.  A  B.,  within  which  Dii 
sion  the  said  plaintiff  then  resided,  oommasdii 
him,  &o.,  (setting  out  the  warrant)  which 
warrant  was  sabsequentlj,  to  wit  on  the  *ii 
May,  1866,  returned  nulla  boiia. 

That  thereupon  the  said  judgment  still 
ing  in  full  foree  and  unsatisfied,  and  the 
plaintiff  then  being  a  resident  in  tiie  sudCooi 
of  Huron,  the  atAd  defendant,  on  the  6th  of  ' 
in  the  year  last  aforesaid,  sued  out  of  the 
Serenth  IMTision  Court  upon  tho  said  jiid( 
a  summons  to  examine  the  said  plaistif 
time  and  plaoe  therein  named,  pursoant  to 
Statute  in  such  oase  made  and  proTided,  vl 
said  summons  was  on  the  16th  of  Hay,  in  tt 
year  last  aforesaid,  duly  serred  on  the 
Leonard  Peck ;  that  on  the  return  thereof, 
wit  at  the  Tillage  of  Bayfield,  in  theCoantj 
Huron,  aforesud,  as  therein  mentioned,  on 
81st  day  of  May,  in  the  year  last  aforesaid, 
said  plaintiff  being  then  present  in  obedieoee 
said  summouH,  by  the  award  and  order  of  R. 
Esquire,  Judge  of  the  said  Division  Court 
presiding  in  the  said  SeTcnth  Division  Court, 
order  indorsed  on  sdd  summons  was  made 
the  said  Judge  in  the  words  and  figures  folloi 
that  is  to  say,  **  The  defendant  being 
ordered  to  pay  in  tali  in  nine  weelu  frm 
date  hereof,  or  in  default  of  payment  to  be^ 
mitted  for  80  days  in  the  common  gaoL 
this  81st  day  of  May,  1866. 

(Signed)        B.  (kova." 

That  on  the  16th  of  September,  hi  the  ji 
last  aforesaid,  the  said  Judgment  still  remsiii 
in  tall  force  and  unsatisfied,  the  said  plnst 
sued  out  of  the  said  ScTcnth  IMvisioa  Court  o] 
the  said  judgment  a  summons,  under  the  assl 
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tb«  8«id  Goiirt»  retuniAble  oo  the  9th  of  October, 
ia  the  J99r  last  mforeaaid,  directed  to  the  said 
pIuBtiff,  to  shew  oanee  whjparBoant  to  the  said 
crderhe,  the  said  plaiDtiir,8hoa1d  not  be  committed 
to  the  common  gaol  of  the  aaid  United  Gonnties 
of  HnrcB  and  Bmee,  for  not  complying  with  the 
said  order  to  paj  in  ftiQ  in  nine  weeks  or  be 
committed  to  the  common  gaol  for  thirty  days, 
vhich  said  order  was  dnly  senred  on  the  said 
pliintilf;  Peek,  on  the  29th  of  September,  in  the 
jear  last  aforesaid. 

That  apon  the  9th  of  October,  in  the  year  last 
aforesaid,  John  Bell  Gordon,  Esqaire,  then  being 
a  barrister  of  Upper  Canada,  and  then  presiding 
in  said  Se? enth  DiTtsion  Coart  as  Depnty  Judge, 
having  been  pnrsnant  to  the  Statnte  in  such  case, 
made  and  provided,  duly  appointed  so  to  act  by 
the  said  B.  G.,  he  being  then  ill  or  unaToidably 
absent,  at  the  request  of  the  said  plaintiiT  en- 
larged said  snmmons  ontil  the  holding  of  the 
next  Serenth  DiTision  Court 

That  upon  the  next  holding  of  said  SoTenth- 
DiTisioD  Court,  that  ia  to  say,  on  the  4th  of 
December,  in  the  year  last  aforesaid,  the  said 
jodgmeat  still  remaining  in  full  force  and  un- 
satisfied, the  said  Leonard  Peek  did  not  appear 
IB  parraance  of  said  summons,  or  allege  any  suf- 
Ident  retaon  for  not  attending,  or  shew  any 
canse  why  he  should  not  be  committed  to  the 
ntd  gaol,  whereupon  the  said  B.  C,  as  such 
Jadge  u  aforesaid,  endorsed  upon  the  said  sum- 
mons an  order  for  the  committal  of  the  said 
l^onard  Peek,  in  the  words  and  figures  following, 
that  is  to  say,  *'  Order  for  oommittal  for  thirty 
days  for  non-i^pearance  and  disobedience  of 
order.    Dated  the  4th  day  of  December,  1866. 

B.   COOPBB,  Judff$." 

And  thereupon,  to  wit  on,  Ac,  and  under  and 
bj  Tirtne  of  a  warrant  of  commitment  duly  issued 
by  and  upon  the  authority  of  said  order,  and 
ander  the  seal  of  said  Court,  and  pursuant  to  the 
Statute  in  such  case  made  and  provided,  upon 
sud  Judgment,  directed  to  the  said  T.,  then  be- 
ing a  bailiff  of  said  First  DiTision  Court,  com- 
Banding  him  to  take  and  deliTcr  the  said  plaintiff 
to  the  gaoler  of  the  common  gaol  of  the  said 
United  Counties,  who  was  thereby  required  to 
leeeive  the  said  plainti^  and  him  safely  keep  In 
the  said  common  gaol  for  the  term  of  tUrty  days 
from  the  arrest  under  said  warrant,  or  until  he 
ihoald  be  sooner  discharged  by  due  course  of  law, 
the  said  order  to  commit  and  the  said  warrant  of 
commitment  being  in  full  force  and  nnresoinded, 
he,  the  said  T.,  as  such  bailiff,  by  Tirtue  of  the 
said  warrant  of  commitment  took  the  said 
plaintiff,  end  deliTcred  him  into  the  custody  of 
the  said  gaoler  of  the  said  common  gaol,  which 
it  the  alleged  trespass. 

Keplication.  That  before  the  committing  of 
the  trespasses  in  the  declaration  mentioned,  and 
before  the  commencement  of  this  suit,  the  defen- 
^Dt,  on  a  judgment  alleged  to  haTC  been  recoT- 
tred  against  the  plaintiff  in  the  ScTenth  DiTision 
Coart  for  the  United  Counties  of  Huron  and 
Bmce,  by  application  under  his  hand  requested 
the  clerk  of  the  said  last  mentioned  Court  to 
nomon  the  said  plaintiff  to  answer  according  to 
the  Statate  in  that  behalf  touching  such  Judg- 
ment debt  in  the  said  Court  against  the  plaintiff ; 
that  on  the  6th  day  of  May,  A.  D.  1866,  the 
cWk  of  the  said  DiTision  Court,  in  pursuance  of 
t^e  said  request  of  the  defendant,  issued  under 


bis  hand  and  the  seal  of  the  said  Court  a  certain 
judgment  summons  against  the  si^d  plainUff,  at 
the  suit  of  the  said  defendant,  in  the  words  and 
figures  following,  that  is  to  say,  &o.  (setting  out 
the  judgment  summons  verbatim,  returnable  on 
the  81st  May). 

That  on  the  said  81st  of  May,  at  the  Tillage  of 
Bayfield,  the  said  plaintiff  appeared  before  the 
Judgepresiding  at  the  sittings  of  the  said  DiTision 
Court  then  held,  ready  and  willing  to  be  examined 
according  to  the  statute  in  that  behalf  and  the 
exigency  of  the  said  summons;  that  the  said 
Judge  before  whom  the  said  summons  came  on 
for  hearing  did  not  examine  the  said  plaintiff 
according  to  the  statnte  in  that  behalf,  although 
he  was  ready  and  willing  to  be  examined ;  and 
without  any  witnesses  being  examined  on  oath 
before  him  on  said  last  mentioned  day  touching 
the  subject  matter  of  said  judgment  summons, 
made  an  order,  endorsed  on  the  said  judgment 
summons,  in  the  words  and  figures  following, 
(setting  it  out) : 

That  on  or  about  the  said  81st  of  May  last 
aforesaid  the  clerk  of  the  said  Division  Court 
entered  in  the  procedure  book  of  the  said  Court, 
the  same  being  a  book  kept  by  the  said  clerk 
under  the  proTisions  of  rule  No,  4  of  the  rules 
of  the  Upper  Canada  DiTision  Courts,  the  said 
order  for  the  commitment  of  the  plaintiff  for  the 
term  of  thirty  days  aforesaid,  according  to  the 
Statute  and  rule  of  the  DiTision  Courts  in  that 
behalf  duly  made  according  to  the  proTisions  of 
the  DiTision  Courts  Acts  for  Upper  Canada ;  that 
more  than  three  calendar  months  from  the  entry 
of  the  said  order  for  commitment  as  aforesaid  in 
said  procedure  book  of  the  said  DiTision  Court 
for  the  plaintiff's  commital  as  aforesaid,  to  wit, 
on  the  16th  of  September,  1866,  the  said  defen- 
dant, acting  on  the  said  supposed  judgment, 
caused  a  certidn  proceeding  to  be  taken  against 
the  plaintiff,  by  causing  to  be  issued  a  summons 
in  the  words  and  figures  following  (setting  out 
the  summons  to  commit,  returnable  on  the  9th 
October) : 

That  on  the  said  ninth  day  of  October,  the 
said  plaintiff  appeared  on  the  said  supposed 
summons  before  John  Bell  Gordon,  Esquire,  pre- 
siding in  said  DiTision  Court  as  Deputy  Judge, 
when  the  said  summons  was  at  the  request  of 
the  platntiff  adjourned  until  the  next  sittings  of 
the,  said  DiTision  Court,  when,  in  the  absence  of 
the*  plaintiff,  the  Judge  of  the  said  Court  then 
presiding  made  the  following  order,  indorsed  on 
said  summons  (setting  out  the  order  of  commit- 
ment) : 

Whereupon  the  said  defendant,  on  or  about  the 
4th  of  December,  1865,  caused  a  warrant  of  com- 
mitment to  be  issued  against  the  now  plaintiff, 
which  was  in  the  words  and  figures  following : 

WAEBAIIT  Of  OOKMITKXRT. 

In   th$  Seventh  Dwinon   Court  for  tho    United 
Countiee  of  Huron  and  Bruce* 

No.  147,  A.  D.  1866.  Between  Peter  A.  Mc- 
Dongall,  plaintiff,  and  Leonard  Peck,  defendant 

To  Bernard  Trainer,  bailiff  of  the  First  DiTision 
Court,  and  to  all  constables  and  peace  officers 
of  the  United  Coundes  of  Huron  and  Bruce, 
and  the  jailer  of  the  common  jail  for  the  said 
United  Counties. 

Whereas,  at  the  sittings  of  this  Court  holden 
at  the  Tillage  of  Bayfield  in  the  County  of  Huron, 
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on  the  22nd  day  of  October,  1864,  the  aboTo 
named  plaintiff,  by  tbe  judgment  of  the  said 
Court,  in  a  certain  suit  wherein  the  Court  had 
jurisdiction,  reeovered  against  the  above  named 
defendant  the  sum  of  $54.14  for  his  debt  and 
ooetfl,  which  were  ordered  to  be  paid  at  a  day 
now  past  And  whereas,  the  defendant  not  hay- 
ing made  such  payment,  upon  application  of  the 
plaintiff  a  summons  was  duly  issued  from  and 
out  of  this  Court  against  the  said  defendant,  by 
which  said  summons  the  defendant  was  required 
to  appear  at  the  sittings  of  this  Court  holden  at 
the  Tillage  of  Bayfield  aforesaid,  on  the  Slst  of 
May,  1865,  to  answer  such  questions  as  might 
be  put  to  him  touching  his  estate  and  effects, 
and  the  manner  and  circumstances  under  which 
he  contracted  the  said  debt  which  was  the  sub- 
ject of  the  action  in  which  the  said  judgment 
was  obtained  against  him,  and  as  to  the  means 
and  expectations  he  then  had,  and  as  to  the 
property  and  means  he  still  has  of  discharging 
the  said  debt,  and  as  to  the  disposal  he  may  have 
made  of  any  of  his  property.  And  whereas  the 
defendant  haying  duly  appeared  at  the  said 
Court  pursuant  to  the  said  summons,  was  ex- 
amined touching  the  said  matters  ;  and  whereas 
it  appeared  on  such  examination  to  the  satisfac- 
tion of  the  Judge  of  the  said  Court,  that  Leonard 
Pecic,  the  defendant,  incurred  the  debt  the  sub- 
ject of  this  action  under  falae  pretences;  and 
then  thereupon  the  said  Judge  ordered  the  defen- 
dant to  pay  the  claim  and  costs  in  full  in  nine 
weeks  or  be  committed  to  the  common  jail  for 
thirty  days.  And  whereas  the  said  defendant 
did  not  pay  as  ordered,  and  upon  application  of 
the  plaintiff  on  the  16th  day  of  September,  1865, 
a  summons  to  shew  cause  was  duly  issued  out  of 
this  Court,  and  serred  upon  the  defendant,  re- 
quiring him  to  appear  at  the  Court  to  be  holden 
on  the  9th  of  October,  1866,  and  on  application 
of  the  defendant,  and  by  consent  of  the  Court, 
the  time  was  enlarged  to  the  4th  day  of  Decem- 
ber, 1865. 

And  whereas  on  tiie  said  4th  day  of  December, 
1865,  the  defendant  did  not  appear  as  required, 
nor  allege  any  cause  for  not  so  appearing. 

Thereupon  it  was  ordered  by  the  said  Judge 
)hat  the  said  defendant  should  be  committed  for 
the  term  of  thirty  days  to  the  common  jail  of 
the  said  United  Counties,  according  to  the  form 
of  the  Statute  in  that  behalf,  or  until  he  shoald 
be  discharged  by  doe  course  of  law. 

These  are  therefore  to  require  you,  the  said 
bailiff  and  others,  to  take  the  said  defendant  and 
to  deliTer  him  to  the  jailer  of  the  common  jail 
of  the  said  United  Counties,  and  you,  the  said 
jailer,  are  hereby  required  to  receive  the  said 
defendant,  and  him  safely  keep  in  the  said  com- 
mon jail  for  the  term  of  thirty  days  from  the 
arrest  under  this  warrant,  or  until  he  shall  be 
sooner  discharged  by  due  course  of  law,  accord- 
ing to  the  provisions  of  the  Act  of  Parliament 
in  that  behalf,  for  which  this  shall  be  your  suf- 
ficient warrant. 

Given  under  the  seal  of  the  Court,  this  4th  day 
of  December,  1865. 

(Signed)     D.  H.  Ritchib,  Clerk.  [L.S.] 

That  the  said  defendant  caused  the  said  war- 
rant of  commitment  to  be  delivered  to  the  said 
Bernard  Trainer,  who  took  and  arrested  the  said 
plaintiff  and  conveyed  him  to  the  said  jnil,  and 
delivered   him  to   the  keeper  thereof,  and  the 


plaintiff  was  detained  in  prison  on  said  warrtocj 
for  the  space  of  thirty  days,  which  are  tbe  ttaej 
trespasses  in  the  declaration  mentioned. 

To  this  replication  the  defendant  deracned. 
as  being  no  answer. 

The  plaintiff  joined  in  demcrrer,  and  exceptedl 
to  the  plea  on  various  grounds,  which  are  tnftA 
ciently  stated  in  the  judgment. 

C.  Jiobiruon,  Q  C,  for  the  defendant,  dtel 
Baird  v.  S(ory,  28  U.  C.  R.  624  ;  Btdlen  t. 
Moodie,  13  C.  P.  126;  Toy,  Ev.  5th  El.  p. 
1405-8;  Division  Courto  Act,  Coosol.  Sut  UC. 
ch.  19.  sees.  160-168. 

John  Paterion,  contra. 

Haoa&tt,  J.,  delivered  the  judgment  of  th^| 
Court. 

The  first  objection  is,  that  the  plea  does  c>  t| 
shew  the  necessary  proceedings  before  jodgmec 
or  facts  to  give  tbe  Division  Court  juri8dictioEL.| 
2.  That  it  is  not  shewn  that  the  necessary  tia^ 
elnpsed  between  the  entry  of  judgment  and  isiuc 
of  execution,  nor  any  order  for  immediate  execQi 
tion,  nor  that  the  execution  was  under  8e«l    '^.1 
That  the  warrant  against  goods  should  have  b««!|| 
directed  to  a  bailiff  of  the  Seventh  Division  Couh^ 
and  no  proper  return  was  made  thereto. 

We  think  the  judgment  is  sufl&cieuiiy  at«i<ri 
and  that  the  prior  proceedings  need  not  be  »vt 
out.     We  think  that  when  it  is  stated  thftt  tb( 
judgment  was  for  a  debt  in  amount  clearly  w\thi 
in  the  statutable  jurisdiction,  we  may  assame  1(1 
to  be  sufficient  on  exceptions,  as  these  are,  to  ai| 
prior  pleading. 

The  warrant,  which  the  plaintiff  sets  oat  iq| 
full  in  his  replication,  expressly  avers  that  thsl 
judgment  was  recovered  *Mn  a  certain  ^ai|| 
wherein  the  Court  had  jurisdictioo." 

As  to  the  lapse  of  time  before  execution, 
think  it  sufficiently  pleaded  that  the  execotiofl 
issued  on  the  judgment  in  due  course  of  law,  an^ 
that  the  delivery  of  the  execution  to  the  bailii 
of  the  First  Division  Court  of  the  County,  witbi 
whose  division  the  plaintiff  then  resided  [t 
averred),  and  the  return  thereto,  are  sufficzeoL 

Sec.  79  speaks  of  bailiffs  execoting  all  win>| 
rants,  orders,  and  writs,  delivered  to  them  bf\ 
the  clerk  for  service,  whether  bailiffs  of  tli^l 
Court  out  of  which  the  same  issued  or  not.  sqII 
directs  that  they  shall  so  soon  as  served  retardl 
the  same  to  the  clerk  of  the  Court  of  which  th«/| 
are  respectively  bailiffs. 

The  objection  in  the  form  in  which  it  is  takeal 
cannot,  we  think,  prevail ;  and  it  may  not  b«| 
necessary  to  discuss  it,  as  the  clauses  allovio: 
the  examination  of  a  defendant  do  not  seeoi  t-. 
make  the  issue  and  return  of  an  execution  a  cod- 
dition  precedent,  but  merely  say,    **nnj  pBrtfl 
having  an  unsatisfied  judgment  or  order  in  anrl 
Division  Court,   for  the  payment  of  any  debt«| 
damages  or  costs,"  may  procure  a  summons  xc. 
—Sec.  160. 

The  fifth  objection  is,  that  it  is  not  shewn  ib^tj 
when  the  summons  of  the  16th  of  September  wn' 
issued,  serred  or  returnable,  the  plaintiff  livel. 
or  carried  on  business  in  the  Counties  of  Horon 
and  Bruce,  under  Sec   160. 

To  this  the  defendant  answers,  that  be  dot* 
aver  that  when  the  first  summons  of  tbe  6th  of 
May  was  issued  the  plaintiff  was  a  resident  ot 
tbe  county,  and  that  till  the  contrary  is  shewn 
he  will  be  presumed  to  have  cnntinoed  so  resi- 
dent.    Wc  think  this  answer  sufficiont. 
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The  9th,  10th  and  llth  objections  were  not 
MrioQslj  pressed,  and  need  not  be  noticed.  Sec- 
tion 170  gifes  very  wide  powers  as  to  orders  for 
pAjmeot 

The  foarth  objection  is,  that  the  plea  does  not 
allege  that  the  piaiotiflf  was  examined  on  oath, 
nor  AQj  other  CTidence  adduced  before  tho  Jndge. 
The  words  of  the  Statute,  section  165,  are,  "If 
ic  appears  to  the  satisfaction  of  the  Judge  that 
the  partj  had  when  samiBoned,  or  since  the 
judgment  was  obtained  against  him,  bos  had 
tafficient  means  and  ability  to  pay  the  debt  or 
damages/'  &c. 

Now  here  the  warrant  professes  to  commit  the 
plaiotiff  becaase  it  appeared  to  the  satisfaction 
of  the  Jadge  that  the  plaintiff  had  contracted  the 
debt  under  false  prvitences.     We  are  not  prepar- 
ed to  hold  that  it  wonld  be  absolutely  necessary 
in  all  cases  to  take  CTidence  on  oath.     We  cnn 
readily  aappoae  a  case  in  which,  when  a  debtor 
is  brought  up  for  examination,  a  writing  purport- 
log  to  be  signed  by  him  might  he  produced, 
which,  if  genuine,  clearly  proved  by  his  own  ad- 
missions that   he  had  contracted  the  debt  by 
false  pretences,  or  that  he  had  done  something 
of  which  his  creditor  accuses  him.  or  shewing 
that  he  had  abundant  means  to  pay  if  he  pleased. 
If  the  Judge  shewed  him  the  writing,  and  he  then 
admitted  he  had  written  it,  and  did  not  explain 
it  or  ask  to  be  examined  on  oath,  which  his  repli- 
cation does  not  assert)  to  explain  or  contradict, 
we  do  not  see  why  the  Judge  might  not  accept 
and  act  on  hia  admission,  as  he  might  in  dealing 
with  any  admissions  made  in  Court  on  the  trial 
of  the  suit  between  him  and  his  creditor.     We 
do  not  lay  down  any  rule  for  general  application 
on  this  point,  we  merely  take  the  case  as  it  ap- 
pears in  tne  pleadings. 
We  think  this  objection  fails. 

The  sixth  objection  is,  that  the  plea  does  not 
fihew  that  any  order  for  commitment  was  ever 
eoteredin  a  book  prescribed  by  rule  of  the  DIti- 
HOQ  Courts  to  be  kept  by  the  clerk,  called  a 
Procedure  Book ;  and  the  replication  aTcrs  that 
the  order  of  the  81st  May  was  then  entered  in 
the  procedure  book,  and  that  more  than  three 
calendar  months  thereafter  the  plaintiff  issued 
the  summons  of  September  16th. 

Sec  42  of  the  Statute,  directs  the  clerk  to 
note  all  eunimooses,  orders,  judgments,  &c.,  in 
a  book,  which  is  made  evidence  in  certain  cahcs. 

A.od  rule  65  of  the  rules  made  under  the  Sta- 
tote,  says  that,  **  Warrants  for  commitment, 
wheoeTer  iesued,  shall  bear  date  on  the  day  on 
which  the  order  for  commitment  was  entered  in 
the  procedure  book,  and  shall  continue  in  force 
for  three  calendar  months  from  such  date,  and 
DO  longer ;  but  no  order  for  commitment  shall  be 
drawn  up  or  served." 

Were  it  necessary  to  decide  the  point,  we 
should  hesitAte  before  we  should  hold  that  the 
omission  of  the  clerk  to  enter  an  order  of  com- 
mitment in  the  procedure  book,  destroyed  the 
validity  of  The  warrant,  and  made  the  party  ap- 
plying for  it  a  trespasser.  It  seems,  however, 
quite  unnecessary  on  these  pleadings  to  decide 
such  a  point. 

On  the  Slat  of  May  the  plaintiff  was  ordered 
to  pay  in  nine  weeks,  or  be  committed  for  thirty 
days.  This  order  was  duly  entered.  We  think 
the  Judge,  under  the  wide  powers  of  the  Act, 
especially  in  section  170,  had  power  to  make  an 


^  

order  to  pay  in  that  time.  There  was  no  attempt 
made  to  enforce  that  or.ler  without  further  op- 
portunity to  shew  cau^e  being  given  to  the 
plaiotiff. 

Ou  the  16th  of  September,  the  summous  to 
shew  cause  was  issued  for  non-compliance  with 
the  former  order,  and  on  the  9th  of  October  the 
plaintiff  appeared  thereto  and  obtained  an  en- 
largement to  the  next  sittings  of  the  Court,  when, 
as  he  did  not  appear  or  shew  cause,  an  ord«r 
was  made  for  his  committal  for  non-appearance 
and  disobedience  of  order. 

There  is  no  averment  that  this  order  was  not 
duly  entered  in  the  procedure  book,  and  the  ob- 
jection as  to  the  lapse  of  three  months  from  the 
order  of  May  falls  to  the  ground;  nor  can  we 
hold  it  necessary  that  the  plea  should  aver  that 
it  was  so  entered.  In  this  view  the  eighth  objec- 
tion also  fails,  as  to  the  order  of  May  having  ex- 
pired. 

The  remaining  objection  is  the  seventh,  that 
the  order  and  warrant  do  not  sufficiently  shew 
the  grounds  of  commitment,  nor  on  which  of  the 
said  orders  the  warrant  was  is.oued.  and  that  if 
on  the  order  of  May  the  grounds  of  committal 
do  not  conform  thereto. 

We  think  the  objection  ftils.  The  warrant 
recites  the  order  of  Miy,  and  that  it  appeared  to 
the  satisfaction  of  the  Judge  that  the  plaiutiff 
ba  I  contracted  the  debt  on  false  pretences,  and 
therefore  there  waa  an  ord''r  to  pay  in  a  given  ' 
time  or  be  committed.  That  payment  was  not 
made,  and  the  summons  to  shew  cause  issued  in 
September,  and  the  default  to  appear  thereon. 

Judgment  for  defendant. 


ELECTION  CASE. 


{lUporUd  by  Henry  O'Bbikn,  Esq.,  BarrisUr-at^Law, 
JUporUr  to  the  Court.) 


Bbq.  kx  bvl.  Cobbktt  y.  Ji^ll. 

Mnnleipal  election — Improver  eondvwt  of  r^twmiis^  qfflcer— 
Election  by  a/xUntUJiiioii. 

At  a  meeting  called  to  receive  nominations  for  municipal 
CounciUore,  one  party,  as  they  alleged,  made  their  nomi- 
nations at  12o'cl«>ck,  or  a  few  moraeuUi  after,  in  the  pn»- 
seuce  of  only  two  or  three  persons,  and  without  any  effort 
on  the  part  of  the  returning  officer  to  call  in  the  i>eople 
outside  the  place  of  meeting.  The  returning  officer  did 
not  enter  the  namen  of  the  cAndidatea  in  his  book,  and 
gave  evasive  answers  to  some  of  the  other  party  who  came 
fn  afterwards  as  to  whether  any  nominations  had  been 
made  or  not,  and  led  some  of  the  electors  prestmt  to 
think  that  there  was  an  h<mr  or  so  to  make  nominations, 
when  in  fact  there  was  less  than  half  tliat  time.  At  1 
o'clock  the  returning  officer,  without  making  any  preli- 
minary stiitement  that  certain  persons  had  been  nomina- 
t*'d,  and  without  asking  whether  there  were  any  other 
candidates  to  be  nominated,  declared  that  the  i^ersons 
nominated  at  the  opening  of  the  meeting  were  duly 
elected  by  acclamation.  The  other  side,  who  were  wait- 
ing, as  they  alleged,  to  make  their  nominations  after  tho 
other  party,  under  the  impression  that  no  nominations 
had  as  yet  been  made,  protested  against  this,  and  desired 
to  nominate  ttie  opposition  candidates,  (of  whom  the 
relator  waa  one,)  which  the  returning  offluer,  however, 
refused  to  rec^elve  as  being  too  late. 

Eeld^  1.  That  the  election  must  be  sot  aside,  and  a  new 
election  ordered. 

2.  That  the  relator  was  a  candidate  and  voter  within  the 
meaning  of  sec.  103  of  municipal  act,  and  that  the  return- 
ing officer  could  not  by  bia  illegal  acts  divest  him  of  his 
rights  In  tliat  respect 

3.  That  the  names  of  the  candidates  should  have  been 
submitted  to  the  meeting  teriotitn,  after  the  hour  had 
elaiwed,  and  an  opportunity  given  to  the  electors  present 
to  QJipresa  their  assent  or  dissent,  without  which  there 
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their  progress.  He  who  was  willing  to  leani 
had  in  Mr.  Wilson  a  oompetent  guide  and  a 
warm  hearted  friend.  Indeed,  Mr.  Wilson 
was  prone  to  help  and  encourage  young  men, 
and  his  junior  brethren  were  often  indebted  to 
him  for  valuable  aid.  Many  a  young  man,  not 
ia  the  ranks  of  his  profession,  he  assisted  in  a 
substantial  manner,  though  he  shunned  all 
publicity  in  these  and  a  thousand  other  gener- 
ous deeds." 

In  politics  he  was  a  Reformer,  and  reoeiTed 
his  appointment  as  judge  from  that  party. 
He  was  twice  elected  to  the  Assembly  for  the 
city  of  London,  and  once  for  the  St  Clair 
division  in  the  Legislative  GounciL 

In  1856  he  was  made  a  Queen's  Counsel  at 
the  same  time  as  his  townsman  Mr.  Becher. 
In  the  vacation  after  Easter  Term,  he  was 
appointed  to  the  judgeri>ip  rendered  vacant 
by  the  changes  consequent  on  the  retirement 
of  Chief  Justice  McLean  from  the  Queen's 
Bench,  Mr.  Wilson  taking  the  seat  occupied 
in  the  preceding  term  by  Mr.  Morrison. 

A  powerful  advocate  everywhere,  before  the 
juries  in  that  part  of  Canada  where  he  was 
best  known,  he  was  without  an  equal  His 
success  in  this  respect  was  laigely  increased  by 
his  personal  popularity.  He  had  a  generous, 
honest,  manly  heart,  ever  ready  to  assist  the 
needy,  and  at  the  same  time  the  champion 
of  those  he  considered  oppressed.  Above 
all  things  he  loved  fair  play,  and  anything  in 
the  shape  of  meanness,  oppresson  or  rascality, 
he  abhored;  few  who  knew  him  will  not 
have  noticed,  whether  in  private  life,  at  the 
Bar,  or  on  the  Bench,  these  prominent  features 
of  his  character. 

The  most  successful  advocates  do  not  neces- 
sarily make  the  best  j  udges.  The  cast  of  mind 
so  essential  in  the  one  has  a  tendency  to  pre- 
ven  t  eminence  in  the  other.  This  is  so  obvious 
and  has  been  so  often  exemplified  that  it  has 
become  common  to  prophesy  that  a  good  jury 
lawyer  will  be  a  failure  when  placed  on  the 
Bench.  In  some  of  the  attributes  common  to 
both  Mr.  Wilson  excelled,  though  it  cannot  be 
said  that  in  the  latter  position  he  was  as  great 
a  success  as  in  the  former.  Though  not  as  a 
lawyer  as  deeply  read,  or  as  careful  ofj  or  well 
versed  in  case  law  as  some  of  his  brethren  on  the 
bench  he  had,  to  a  remarkable  extent,  a  shrewd 
Strong  common  sense  and  intuitive  perception 
of  right  and  wrong,  which  seemed  to  steer  him 
clear  of  the  rocks  that  would  have  shipwrecked 
the  reputation  of  even  a  more  learned  man, 


not  possessed  of  the  attributes  we  hare 
tempted  to  describe.  As  might  be  expects 
these  characteristics  combined  with  a 
wit,  much  decision  of  character,  an  mtii 
knowledge  of  human  nature,  and  a  dear 
sight  into  the  motives  of  action,  made 
particularly  useful  as  a  Nisi  JWim  judge; 
a  Chamber  judge  on  the  other  hand,  the 
no  complaints  were  ever  heard  that  his  d< 
ions  were  not  an  equitable  adjustment  of 
rights  of  parties,  it  has  been  said  by  some  i 
occasionally  difficulties  arose  from  want 
more  strict  adherence  to  those  rules  of  pi 
which,  ailer  all,  are  so  necessary  to  keep 
machinery  of  justice  in  harmonious 
order. 

In  the  West,  where  Mr.  Wilson  was 
known,  he  was  most  liked,  and  as  his  popt 
ity  was  based  on  respect  for  his  good  qaaliti^ 
it  was  lasting,  and  followed  him  from 
neigt^bourhood  where  he  had  lived  so  long  I 
the  more  extended  sphere  of  bis  labours 
the  Bench. 


THE  APPOINTMENT  OF  MR  GALTJ 

The  vacancy  caused  by  the  deatii  of 
Justice  John  Wilson,  has  been  filled  by 
appointment  of  Mr.  Thomas  Gait,  Q.  C. 

We  congratulate  the  learned  counsel  a{ 
his  promotion  to  a  position  which  has  alvij 
been,  so  far  as  the  postion  itself  is  codc 
(and  long  may  it  so  continue),  an  object 
laudable  ambition  to  the  bar  of  Ontaria 
sound  lawyer,  a  man  of  unswerving  integnj 
and  stainless  honor,  with  everj  instinct 
of  a  gentleman,  his  appointment  will  be 
ceptable  to  the  profession,  nor  will  the  pul 
have  reason  to  regret  it 


We  publish  in  another  place  a  letter  froiol 
correspondent  as  to  the  new  rules  promalg^t 
by  the  judges.     He  puts  his  case  pUnsibl^ 
but  we  must  say  we  do  not  agree  with  hii 
Space  does  not  permit  our  expressing  our  Ti< 
at  length  in  this  number,  but  we  shall  endc 
your  to  do  so  next  month. 


Mr.  O'Brien  has  published  an  unpretendin 
edition  of  the  late  Division  Courts  Act,  wit 
notes,  which  the  profession  niay  find  useml| 
as  it  collects  all  the  cases  in  our  Courts  as 
attachment  9f  debts. 


•■ 
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MAQISTBATES.  MUNICIPAL, 
nrSOLVKKCY,  ft  SCHOOIi   LAW. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 
Tax  Sau — ADTKBTisncnv.  —  Where  a  tax 
nie  wee  advertieed  in  the  Canada  OaaiU4  for 
thirteea  saeeeesiTe  weeks  before  sale,  bat  such 
thirteen  weeks  did  net  amooiii  to  three  eaUndar 
■ODths  from  the  date  of  the  first  pnbUeatioa,  it 
was  held  that  the  irreg nlaritj  did  not  inralidste 
the  lale.— Conaer  t.  DwgUu,  16  U.  G.  Chan.  B. 
456. 

■    ■"  — ^— ^ r 

SIMPUB  COHTBAGT8  ft  AFFAIB8 
OF  SVEBT  DAY  LIFB. 

KOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 
CoBPORATiov. — A  bill  will  lie  by  a  member  of 
the  Corporation  of  the  Charoh  Society  of  the 
Diocese  of  Toronto,  on  behalf  of  himself  and  all 
other  members  of  the  Society,  to  eorreot  and 
prefent  alleged  breaches  of  trast  by  the  Corpo- 
ifttion ;  and  to  such  a  bill  the  Attorney-General 
is  not  A  necessary  party. — Boulton  t.  The  Church 
Sod4ty  of  the  Dioeete  of  Toronto,  16  Chan.  B.  466 


PoisBssiosi  HOT  Notice  imnKn  Rboistet  Act 
or  1868. — Where  a  father  and  son  liTed  together 
on  certain  land  of  the  father,  and  continued  to 
do  BO  after  a  conreyance  by  the  father  to  the 
ton,  it  was  hM  that  the  son's  possession  after 
the  conreyance  did  not  affect  a  subsequent  pur- 
chaser from  the  father. 

PoMession  is  not  such  notice  as,  under  the 
late  Registry  Act,  postponcB  a  registered  deed 
to  the  prior  unregistered  title  of  the  party  in 
BQch  possesuon. — Sherboneau  T.  J^efft,  16  Chan. 
Kep.  674. 


MOBTOAOOB    AND    MoBTOAOn — PbOVISO   VOB 

coRunrAxoB  nr  possbssiov  bt  Mobtoaoob—- 
Buraiss  clavsb— Cobstbvotiov— 27  k  28  Vio. 
,ei?.  81— pLBAjniTQ. — A  clause  In  a  mortgage 
that  the  mortgagor  shall  continue  in  possession, 
eenpled  with  his  occupation  in  pursuance  of  such 
tUsse,  and  coupled  also  with  a  covenant  for  dis- 
I  tress,  in  accordance  with  the  terms  of  clause  16 
of  the  2nd  Schedule  to  27  dc  28  Vic.  cap.  81, 
creates  the  relationship  of  landlord  and  tenant 
At  a  filed  rent. 

litid  also,  that  by  the  Indenture  of  mortgage 
9t  oat  below,  the  tenancy  created  was  until  the 
^J  of  repayment  of  the  principal,  for  a  deter- 
Binste  term,  aod  thereafter  a  tenancy  at  will  at 
•a  aoDoal  rent,  incident  to  which  tenancy  was 
&«  right  of  distnuniug  upon  the  goods  of  third 
penooa  upon  the  premises ;  but,  held,  on  demur- 


rer, that  the  aTowries  set  out  below,  justifying 
under  such  a  distress  clause  contaloed  in  a  mort- 
gage, were  bed,  as  not  alleging  that  the  mort- 
gage contained  a  provision  that  the  mortgagor 
should  be  permitted  to  continue  in  possession  of 
the  mortgaged  premises,  nor  that  he  did  occupy, 
in  pursuance  of  such  permission,  at  the  time  of 
the  distress,  or  at  any  time.— iSoyoi  Canadian 
JSank  ▼.  £dl^,  10  U.  C.  C.  P.  196. 

MOBTOAOBBS—POSSBSSIOB  HOTIOB  Or  TiTLB — 

RioisTRATioH  —  Etidikob  —  CosTS.  —  Ths  rule 
that  possession  is  notice  of  the  title  of  the  party 
so  in  possession  considered  and  acted  on. 

The  plaintiiT  purchased  the  land  in  questloii 
from  J.,  who  had  purchased  fW>m  G.,  no  convey- 
ance  having  been  made  to  J.  by  G.,  who  after- 
wards conveyed  the  same  land  to  T.,  a  son  of  the 
plaintifT,  who  mortgaged  it,  and  represented  the 
property  as  his  own ;  the  plaintiff  being  all  the 
while  in  possession.  The  Utle  was  not  a  regis- 
tered one. 

Held,  that  the  mortgagees  were  affected  with 
notice  of  the  plaintiff's  title  by  reason  of  his 
possession,  although  there  was  no  pretence  of 
actual  notice  to  them  ;  and  they  hatiog  omitted, 
to  set  up  the  registry  laws  as  a  defence,  liberty 
was  given  them  to  apply  for  leave  to  do  so,  if  sO' 
advised. 

A  person  having  a  paper  title  to  land  of  which' 
he  was  not  the  actual  owner,  created  a  mortgage 
thereon  to  a  person  not  a  party  to  a  suit,  by  the 
party  beneficially  interested,  to  get  rid  of  ano- 
ther mortgage  created  on  the  estate,  was  asked- 
if  he  had  given  notice  of  the  claim  of  the  real 
owner  at  the  time  of  the  alleged  execution  of  the 
first  mortgage,  which  he  asserted  be  had  given, 
and  also  denied  having  made  such  mortgage ; 
evidence  was  called  to  contradict  bim. 

Beld,  that  this  could  not  be  deemed  a  collate- 
ral issue,  and  therefore  such  evidence  was  ad- 
missible. 

The  beneficial  own^r  of  land  omitted  to  have- 
the  paper  title  thereto  in  his  own  n:iDio,  and  thus 
enabled  his  son,  who  held  such  title,  tn  mislead 
parties  into  accepting  a  mortgage  thereon  from 
the  son :  the  court,  though  unable  to  refuse  him 
relief,  in  a  suit  brought  ttf  set  aside  such  mort-^ 
gagCf  under  the  circun^stances,  refused  htm  hlf 
costs. — Gray  v.  Coucher,  16  Chan.  R.  419. 

Stamp  Act,  27,  28  Vio.  oh.  4--CoBSTBVCTioir 
— ^PBHAX.Tr. — The  Stamp  Act  does  not  require 
an  instrument  to  be  stamped  which  with  stamps 
would  not  be  valid  for  some  purposes ;  or,  ««m- 
62s,  which  would  not  be  a  promissory  note,  draft, 
or  bill  of  exchange. 

No  penalty  therefore  can  be  recovered  under 
I  27,  28  Vie.  ch.  4,  sec.  9,  for  not  afllxing  stampa 
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to  a  promissory  note  for  money  lost  at  play,  for 
-  snoh  note  under  the  statute  of  Anne  is  utterly 
•▼oid.— rayZor  t.  Oolding,  27  U.  0.  Q.  B.  198. 


Agbbehcnt  to  hibi — Etidbvci  or  -^In  an 
taction  for  wages  of  the  plaintiff's  son  as  defend- 
*  ant's  secant,  it  was  proved  that  defendant  had 
'.  said  he  would  give  the  son  what  was  going ;  that 
the  son  went  to  him  at  twelve  years  of  age,  and 
~  workf^d  for  him  four  years,  and  that,  on  his  leaT- 
ing,  defendant  told  him  to  send  his  father  and 
;he  would  settle  with  him. 

Jleld,  affirming  the  Judgment  of  the  County 
Court,  that  this  was  clearly  eTidenee  to  go  to  the 
.jury  of  an  agreement  between  plaintiff  and  de- 
fendant.—PicAcrtn^  ▼.  Ellia,  27  U.  0.  Q.  B.  187. 


COVYBTANCB    BT   MaBBIBD   WoMAH — CBBTDPI- 
•OATB  or  EXAMIXATION — 1  W.  lY.  OH.  2. — By  48 

Geo.  III.  ch.  6,  and  69  Geo.  III.  oh.  B,  a  married 
woman's  deed  was  declared  to  have  no  force 
'Unless  she  were  examined  by  the  Conrt  of  K.  B., 
»or  a  judge  thereof,  or  a  judge  of  Assise,  touch- 
ing her  consent,  ^c,  within  tweWe  months  from 
the  execution.     By  1  W.  IV.,  ch.  2,  sec.   8,  it 
was  enacted  that  where  the  deed  wonU  have 
been  valid  if  such  certificate  had  been  obtained 
within  twelve  months  as  was  required  by  the 
Maws  then  in  furce,  such  certificate  might  be 

•  obtained  at  any  time,  and  should  have  the  same 
^effect  as  if  given  within  twelve  months.  This 
«ection  took  effect  on  the  passing  of  the  act  in 

March,  but  another  section,  which  enabled  two 
justices  of  the  peace,  and  other  persons  not  men- 
tioned in  the  former  acts,  to  take  such  examina- 
'tions,  and  made  various  changes  in  the  form  of 

•  certificate,  did  not  come  into  force  until  the  1st 
of  August  following. 

A  deed  was  executed  in  1822  by  a  married 
*ivoman  and  her  husband,  but  no  certificate  was 
'«ndorsed  until  1836,  and  the  certificate  then 
.given  was  signed  by  two  justices,  and  sufficient 
In  form  under  the  earlier  acts,  though  not  under 
'the  1  W.  IV.  There  was  no  evidence  of  examina- 
tion, Ac,  except  the  certificate : 

Jleldf  that  the  certificate  was  sufficient,  for 
that  the  8rd  section  of  1  W.  IV.  might  be  eon- 
4itrutd  to  mean  such  certificate  as  would  in  its 
^rms  have  been  sufficient  under  the  previous 
«ct8,  without  requiring  it  to  be  given  by  the 
officers  then  authorised. 

The  certificate  given  in  1886  stated  that  the 
'married  woman  appeared  before  the  Justices  and 
^'acknowledged  that  she  executed  the  within 
^eed  freely  and  roluntarily,  and  it  appeared  to 
xm  that  her  execution  thereof  was  not  the  effect 
of  fear  or  coercion,"  &o. :  Held,  anffident,  with- 
out stating  the  faot  of  examination. 


J3feld^  also,  that  her  acknowledgment  ia  1S3^| 
was  eTidenee  of  her  consent  at  that  time  to  tb| 
deed  taking  effect,  and  not  merely  of  her  fre^l 
execution  in  1822;  and  that  other  objeetioB4| 
based  upon  the  requirements  of  the  later  act  tl| 
to  the  form  of  the  oertifieate,  were  not  availtbltj 
^Orant  and  wifi  v.  Taylor,  27  U.  C.  Q.  B.  23 


DisTBBSs  Damaoi  ^Fbasamt.— The  p1untif( 
horse  escaped  from  his  stable  and  got  into  def« 
dant's  pasture  field,  but  was  immediately  parsu 
by  one  M.,  the  )>lain tiff's  son-in-law,  who  saw 
escape,  and  was  leading  it  out  of  defendiBi'( 
field  when  defendant  seised  and  detained  it 
plaintiff  replevied,  and  defendaat  avowed  as  ii 
distress  damage  feasant. 

Btld^  that  the  horse,  under  the  drenmsianc 
was  not  distrainable ;  and  the  judgment  of 
County  Court,  upholding  a  Terdict  for  defeodas^ 
was  reversed. — Melntyre  v.  JoMtpk  Locknig* 
William  Lockridge,  27  U.  C.  a  B.  204. 


FiBB  IrSUBAHOB — MOBTOAQB. — A  fire  polif 
in  favor  of  a  moHgagor,  oontained  a  claase 
Tiding  that  in  the  event  of  loss  under  the  poiie 
the  amount,  the  assured  might  be  entitled 
receiTO,  should  be  paid  to  A.  L.,  mortgagee. 

Beld,  by  the  Court  of  Appeal,  that  this  eltsilj 
did  not  make  A  L.  the  assured ;  and  that  a  rat 
sequent  breach  by  the  mortgagor  of  the  eoodi- 
tions  of  the  policy,  made  it  Toid  as  res; 
A.  L.  as  well  as  himself.     [Spbaoob,  V.C 
senting.] — Ltvingtioner.  Tks  Weatem  Iiuurssmi 
Company  [in  tqfptal],  16  Chan.  Bep.  9. 


Road  Comfakt — Snow  dbitts — Actios 
HOT  Rbpaibino. — A  snow  drift,  about  t«o 
three  rods  long  and  two  feet  in  depth,  had  fon&e 
on  a  graTcl  road.      It  had  been  there  tvo 
three  weeks,   and   owing  to  the  thawing  u^ 
freesing  of  the  snow,  ruts  bad  formed  in 
which  made  it  unsafe  for  waggons.    Oa  tbe  h 
of  March  the  plaintiff  was  paaaiog  over  it  ia 
wa|gon,  when  the]wheel  going  down  tfarev  binj 
out  and  the  hind  wheel  went  over  hit  leg  u 
broke  it.     The  defeodanta  afterwards  «lei 
away  the  snow  there.    The;  road  wu  good  exj 
oept  forjthe  snow,  and  there  was  a  heavj  sdoi 
storm  and  sleighing  after  the  aObident 

Beld,  that  there  was  eTidenee  of  negligeoce 
the  part  of  the  defendants  in  not  keepiog 
road  in.  repair,  and  a  Terdict  for  the  plaiotiff  «i 
upheld  —CawweU  t.  The  St.  Maiy'e  and  Ft 
Line  Junction  Rood  Company,  27  U.  C.  Q  B  2i\ 


8aLB  Of  WRBAr^WABBBOUSBXAV'S  RiCtll 

—Where  a  warehouseman  sold  8,600  hash«ls  oj 
wheat,  part  of  a  larger  quantity  which  be 
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in  store,  and  gaTe  the  purchaser  a  warehoai^e- 
m&n'a  receipt  under  the  statute,  acknowledging 
that  he  had  received  from  him  that  qaanttt^  of 
wheat  to  be  deiiyered  pnrsaant  to  his  order  to 
be  iodoreed  on  the  receipt : 

Beld^(yiowAT,  N.  C,  d'ssentiDg) — ^that,  the 
8,500  bushels  not  haTing  been  separated  from 
the  other  wheat  of  the  seller,  no  property  there- 
in passed. — Box  ▼.  7%e  Proffineial  Ituuranes  Co., 
15  Chan.  Rep.  552. 


ONTARIO  BEFOBTS. 


COMMON  PLEAS. 


(Rtforkd  ^  S.  J.  Ya]iKouoh!«bt,  Esq.,  RtporUr  to  tiU 

Court.) 

Is  Ri  THB  JlTDGB  Off  TBI  COUSTT  COUBT  OF  TBI 
UnXTBD   COUKTIBS  or  NOETBUMBSRI.AlfD 

ABD  Durham. 

Hieiskn  Court — UfuettUd  account  over  $S00— Prohibitum. 

la  &  suit  to  the  Division  Court  the  plAintiffelaimed  $94.88, 
inn^xing  to  his  summons  particulars  of  claim,  shewing 
tn  account  for  goods  for  $^  23,  on  which  he  gave  cer- 
tain credits,  wluch  redaoed  the  amount  to  the  sum  sued 
for ;  but  nothing  had  been  done  bjr  the  parties  to  liqui- 
date the  account  or  ascertain  wiutt  the  balance  really 
due  was,  with  the  exception  of  a  «mall  amount  admitted 
tu  have  been  paid,  and  a  credit  of  $33,  given  for  some 
retained  barrels,  Imt  which  stiil  left  an  unsettled  balance 
of  upwards  of  $300: 

Held,  thai  the  claim  was  not  within  the  Jurisdiction  of  the 
Di>  isbn  Ck>art,  and  a  prohibition  was  therefore  ordered. 

fl9  U.  C.  C.  P.  2W.1 

y.  Kingtmitt  obtained  a  rale  calling  on  the 
jnaior  Judge  of  the  United  Counties  of  Northam- 
berland  and  ]>urham  to  shew  oaase  why  a  writ 
of  prohibition  should  not  issue  to  prohibit  him 
from  farther  proceeding  on  a  plaint,  in  the  First 
Diriaion  Court,  of  Simpton  T.  Kegi,  on  the  ground 
of  want  of  jurisdiction. 

On  the  summons  there  was  a  claim  at  the  foot 
for  £23  14«.  bd.  and  costs  9f .  A  particular  of 
claim  was  annexed,  shewing  an  unliquidated  ac- 
count for  goods,  $384  28. 

Then  came  a  credit,  for  cash  and  barrels  re- 
turned, of  $252  50,  and  a  balance  struck  of 
$Ul  75,  and  again  another  sum  of  like  nature 
3S6  85 ;  and  a  balance,  $94  88  This  account 
W&8  produced  at  the  trial,  the  defendant  objeot- 
iog  to  the  jurisdiction. 

//  Cameron  shewed  cause,  citing  Myron  t. 
McCabe,  4  Pr.  R.  171  ;  Saunden  ▼.  Furnivall, 
26  U.  C.  Q.  B.  119;  Bigginbotham  t.  Moore, 
21  U  C.  Q  B.  826. 

Loicombe  supported  the  rule. 

Haoabtt,  C.  J.,  delivered  the  judgment  of 
the  Court. 

The  juria^ction  of  the  DiTision  Court  is  limited 
to  one  hundred  dollars,  and  the  spm  now  claimed 
ia  under  that  amount.  It  is  admitted  that  no 
«ct  had  been  done  by  the  parties  to  liquidate  the 
SBooot  ascertained,  or  settle  any  balance  as  the 
ueoant  really  due.  The  plaintiff  admits  that  he 
hai  heen  paid  a  certain  amount  in  cash,  and 
about  $88  is  credited  for  returned  barrels.  The 
AceouDt  is  chiefly  for  liquor  sold,  and  the  barrels, 
if  returned,  were  to  be  allowed  for  at  a  fixed 
nte.  No  difficulty  arises  as  to  this  part  of  the 
esse.    It  is  conceded  that  such  amount  might  be 


properly  applied  at  once  in  reduction  of  the  gross 
amount,  and  leaving  the  whole  claim  as  if  origin- 
ally so  much  less. 

If  this  amount  be  deducted,  thei*e  would  still 
be  an  account  considerably  over  $300. 

This,  as  already  remarked,  has  never  been  re- 
duced to  any  ascertained  balance  by  act  of  the 
parties. 

The  59th  section  of  the  DiTislon  Court  Act 
enacts  that  '*  a  cause  of  action  shall  not  be  divi- 
ded into  two  or  more  suits,  for  the  purpose  of 
bringing  the  same  within  the  jurisdiction  of  a 
Division  Court ;  and  no  greater  sum  than  one 
hundred  dollars  shall  be  recovered  in  any  action 
fnr  the  balance  of  an  unsettled  account ;  nor 
shall  any  action  for  any  such  balance  be  auataineJ 
where  the  untettled  account  in  the  whole  exceede 
two  hundred  dotlara." 

In  Higginhotham  v.  Moore.  21  U  C.  Q.  B.  826, 
the  debit  side  of  the  plaintiff's  claim,  ns  first  de- 
livered exceeded  £78.  In  the  account  the  plaintiff, 
as  here,  gave  credit  for  £46  1 5s.,  leaving  a  balance 
of  £26  8«.  %d^  and  he  abandoned  the  excess  of 
£t  8s.  8cf.  and  claimed  to  recover  the  £25. 
The  Judge  of  the  Court  hnd  given  permii^sion  to 
amend  this  statement  of  claim,  and  it  was  accord- 
ingly so  amended  as  not  to  appear  to  shew  an 
excess  of  jurisdiction  ;  but,  with  reference  to  the 
claim,  as  first  delivered,  Robinson,  C  J.,  at  p. 
829.  says:  *«  The  plaintiff's  claim,  as  first  de- 
livered, in  stating  an  aoc^unt  of  which  the  Ufbit 
side  exceeded  £73,  stated  a  case  not  within  tlie 
jurisdiction  of  the  Court,  according  to  the  59th 
section,  although  the  balance  claimed  was  only 
£25 ;  that  is,  if  the  whole  account  is  to  be  taken 
as  an  account  unsettled,  notwithstanding  there 
were  among  the  items  two  notes  which  in  them- 
selves were  liquidated  demands." 

This  we  take  to  be  an  authority  to  govern  this 
case,  in  which  there  is  not  any  item  on  the  debit 
of  the  nature  of  a  liquidated  demand  in  itself. 
The  whole  account  shews  an  unliquidated  account, 
and  an  unsettled  account  exceeding  two  hundred 
dollars,  in  the  terms  of  the  Act,  which,  ss  we 
think,  clearly  excludes  the  jurisdiction  of  the  • 
Division  Court  over  the  claim. 

We  have  been  referred  to  Myton  t.  McCabe^  - 
4  Prac.  Rep.    171,    before  Mr.  Justice  Ad:im 
Wilson,  in  Chambers,  in  which  case  the  clause  • 
of   the    Statute    is  not  referred    to.      If  the 
learned  Judge  arrived  at  the  conclusion  which  . 
he  did  with  this  clause  of  the  Statute  before  him,  . 
we  are  anable«  upon  the  best  consideration,  to  . 
concur  with  him :  we  think  the  case  comes  with-  - 
in  the  Statute,  which  is  imperative. 

The  cases  which  have  arisen  as  to  the  jurisdio-  - 
tion  of  County  Courts,  upon  the  question  whether  • 
Superior  Court  or  County  Court  costs  should  be  > 
granted,  do  not,  as  it  appears  to  us,  affect  this 
case ;  for  the  County  Court  jurisdiction  is  not 
limited  by  any  clause  similar  by  the  69th  section 
of  the  Division  Court  Act.  '  The  County  Court 
jurisdiction  Is  only  restricted   by  the  amount  ' 
sought  to  be  recovered.     Su:h  was  the  case  also 
with  the  Division  (^ourt  Act  of  1841  (4  &  5  Vic. 
ch.  8),  referred  to  by  Burns.  J.,  in  McMurtry  t. 
Munroe,  14  U.  Q.  B.  at  p.  171. 

The  case  before  us  appears  to  come  within  the 
very  words  of  the  Statute:  *'  the  unsettled  ac- 
count in  the  whole  exceeds  two  hundred  dollars,"  , 
and  this  appears  to  ns  to  conclude  the  matter. 

EiUe  abeohite. 
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PaKKTH  Y.  BtAVVEM. 

Arrest  hy  magittraU^Notiee  (tf  action — OmiuUm  af  Hmt  and 

pUict — /lUH/^tcicncy. 

In  an  action  against  defendant,  a  Justice  of  the  Feaee, 
for  the  arrest  and  imprisonment  of  plaintiff,  tlio  notice 
of  action  stated  that  defendant  assaulted  plaintiff,  im- 
prisoned and  kept  him  in  prison  for  a  long  tline,  to  wit. 
four  days,  and  caused  him  to  be  illegally  arrested,  and 
gave  him  into  the  cnstody  of  a  constable,  and  illegally 
committed  and  sent  him  in  such  custody  to  the  jail  at 
the  town  of  Lindsay,  and  caused  him  to  bo  there  con- 
fined for  a  long  time. 

Etid^  insufflcient,  as  omitting  to  state  where  and  when  tlie 
assault  took  place,  and  tlie  evidence  not  being  confined 
to  the  imprisonment  at  Lindsay. 

flOU.  C.  C.  P.240.3 

Trespasa  for  ftBeanltiDg  plaintiff,  imprisoning 
him  for  foor  days,  and  causing  him  to  be  illegally 
arrested,  and  charging  that  defendant  ga^e  him 
into  custody  of  a  constable,  and  illegally  com- 
mitted and  sent  him  in  cnstody  to  the  gaol  at  the 
town  of  Lindsay,  and  caused  him  to  be  there 
oonfined,  &o. 

Plea,  not  guilty,  by  statute. 

At  the  trial,  at  Lindsay,  before  Smith,  Co.  J., 
•fidence  was  gi?en  of  plaintiff's  arrest  on  defen- 
d  mt's  warrant,  as  a  J.  P.,  in  the  township  of 
Laxton,  his  examination  there,  and  commitment 
to  Lindsay  gnol,  on  a  charge  intended  to  be  one 
for  attempting  to  poison  cattle,  and  of  his  dis- 
charge on  proclamation  at  the  Quarter  Sessions, 
no  charge  having  been  preferred. 

The  notice  of  action,  after  the  preliminary 
matter,  proceeded  thus :  **  For  that  you,  the  said 
Bob-'rt  Staples,  assaulted  the  said  Chas.  Parkjn, 
and  imprisoned  him,  and  kept  him  in  prison  for 
a  long  time,  to  wit,  for  four  days,  and  caused 
him  to  be  illegally  arrested,  and  ga^e  him  into 
the  custody  of  a  constable,  and  illegally  commit- 
ted and  sent  him  in  such  custody  to  the  gaol  at 
the  town  of  Lindsay,  and  caused  htm  to  be  there 
oonfined  for  a  long  time,  whereby,"  &o. 

It  was  objected  at  the  trial  that  this  notice  was 
Insufficient,  in  not  stating  any  place  where  aasanlt 
was  charged,  &c..  nor  when  the  same  took  place, 
besides  other  objections,  on  all  of  which  leave 
was  reserved  to  move  to  enter  nonsuit,  and  plain- 
tiff bad  a  Terdiot 

8.  Smith,  Q  C,  obtained  a  rule  on  the  leave 
reserved,  to  which  Hector  Cameron  showed  cause, 
citing  Taylor  v.  Jfeisfield,  8  E.  &  B.  724;  Martin 
v.  Upeher,  SQ  B  661;  Frielr  FerffUion,  16  C.  P. 
684;  Jones  v.  Bird,  6  B.  A  Al.  887;  PtickeU  v. 
Grairtx,  8  Q  B.  1020;  Jachlin  v.  Fylche,  14 
M  <fc  W.  881 ;  Jonu  v  NiekolU.  18  Q  B.  361 ; 
Breese  v.  Jerdine,  4  Q.  B.  685 ;  N^  v.  McMiUan, 
25  U  i\  485;  M>ran  v.  Palmer,  18  G  P.  450, 
628;  Moffati  v.  Bnmard,  24  U.  C.  408 ;  J)iekson 
V.  Crabhe,  24  U.  C.  494. 

A.  N.  Riehardt,  contra,  cited  Oliphant  v. 
Letlie,  24  U.  C.  898. 

Hagartt,  C.  J.,  delivered  the  judgment  of  the 
court. 

We  must  first  consider  the  objection  to  the 
-notice. 

If  we  follow  tbe  case  of  Madden  v.  Sheteer, 
2  U.  C.  Q  B.  1 15.  decided  Easter,  8  &  9  Vic,  we 
must  bold  this  notice  insufficient  There  the 
notice  was,  that  on  or  about  the  8rd  September, 
1844.  the  defendant  caused  plaintiff  to  be  arrested 
and  imprisoned  by  one  J.  W.«  a  constable,  acting 
under  defendant's  orders,  &c.,  and  kept  and 
detained  him  a  prisoner  about  six  hours ;  and 
also  for  that  the  said  J.  W.,  acting  as  aforesaid, 
then  and  there  assaulted,  beat,  i&o.,  the  plaintiff, 


as  such  prisoner ;  and  also  for  that  the  said  J. 
W.,  acting  as  aforesaid,  did  other  wrongs  thn 
and  there  to  plaintiff;  and  also  that  defendant, 
on  the  said  8rd  September,  or  thereabout,  did 
assault,  &c.,  and  imprison  pluntiff  aboat  vx 
hours,  and  carried  him  to  a  certain  dveHing 
house  in  the  township  of  Emestown,  four  miles 
distant  ft'om  the  place  where  he  was  so  arrested, 
and  other  wrongs,  &c. 

The  late  Sir  J.  Robinson,  in  delivering  jadg- 
ment,  says:  '*  With  respect  to  the  first  trespasB, 
in  assaulting  and  seising  the  party,  no  place  is 
stated.  The  two  acts  have  not  neeessarilj  aoj 
close  connection  as  regards  locality ;  and  for  all 
that  appears,  the  former  act  may  have  been  out 
of  the  district  altogether,  and  out  of  the  defen- 
dant's jurisdiction ;  and  that  may  be  the  very 
ground  of  the  action.  We  may  notice  jndieiarij 
that  the  township  of  Ernestown  is  in  the  Midland 
District,  &c. ;  but  we  cannot  know  judicially  in 
what  district  any  place  said  to  be  four  miles  froa 
it  may  be  situate.  When  once  it  is  settled  that 
the  notice  must  give  explicit  information  of  th« 
place  where,  &c.,  then  we  most  see  that  tbis 
condition  is  reasonably  cooiplied  with,  and  sot 
allowed  to  be  frittered  away  by  ingenious  coa- 
struction." 

On  tbe  argnment,  Martin  v.  Upeier,  8  Q.  B.  662, 
and  Breete  v.  Jerdine,  4  Q  B  685,  were  notioed. 

In  CronkhiU  v.  SamermlU,  8  U.  C  Q  B.  181,  the 
same  principle  is  upheld.  The  notice  spoke  of, 
an  assault,  &c-,  in  Whitby,  and  also  an  assaalt 
and  imprisonment  for  six  days  in  Pickering. 
The  evidenoe  showed  an  arrest  in  Pickering  sad 
committal  in  Whitby  to  the  Toronto  gaol  for  six 
days.  It  was  held  that  the  Toronto  imprisonment 
could  not  be  given  in  evidenoe,  and.  followiog 
Madden  v.  Skewer,  that  **  it  is  indispensable  to 
state  in  such  notice  the  place  where  the  tnjarj 
was  committed,"  and  that  it  must  follow  that  the 
place  should  be  oorrectly  stated.  lo  the  reporter's 
note  the  case  of  Jacklin  v.  F^tehe^  14  M.  &  W. 
881,  is  cited,  but  it  is  not  noticed  otherwise. 

In  that  case  we  fi[nd  a  disposition  to  relax  the 
strictness  as  to  statement  The  notice  was,  **for 
that  you,  on  10th  May,  &c  ,  with  force  and  arms, 
caused  an  assault  to  be  made  upon  me,  and  then 
caused  me  to  be  beaten,  laid  hold  of,  fte ,  sad 
forced  and  compelled  to  go  into,  along  and  ihroafh 
divers  public  streets  and  rosds  to  a  certain  prisoo, 
so.  at  Louth  &o.,  and  to  be  imprisoned  there." 
&c.  It  was  objected  that  there  was  no  plaee 
named  with  respect  to  the  assault  and  original 
imprisonment,  relying  on  Martin  v.  Upehrr  and 
Breeae  T.  Jerdine.  To  meet  tbe  objection,  the 
evidenoe  at  tbe  trial  was  oonfined  to  the  impri- 
sonment at  Louth.  Parke,  B.,  says,  '*  Aceordiog 
to  Martin  v.  Upeher^  the  first  part  of  the  trespass 
is  not  described  with  convenient  eerl#inty,  bat 
the  imprisonment  at  Louth  is." 

Rolfe,  B.  :.  "  Here  I  should  say  that  it  is  the 
description  of  one  continued  act,  conclndiog  with 
tbe  imprisonment  at  Louth.  I  doubt  very  moeh, 
therefore,  whether  even  that  (the  former)  part  of 
tbe  statement  is  not  sufficient." 

Parke,  B.:  **I  am  very  much  disposed  to  cooeor 
with  my  brother  Rolfe  in  that  opinion,  bat  it  is 
not  necessary  to  decide  that,  because  tbe  eTideoct 
was  confined  to  tbe  imprisonment  at  Louth.'* 

In  Leary  v.  Patrick,  16  Q.  B.  266,  the  notios 
was.  ''for  that  the  defendant,  fn  tbe  pariah  of 
St  Nicholas,  in  tbe  borough  of  Harwich,  oa  the 
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1st  dikj  of  AngQSt,  1848,  caused  bim  to  bo  impri- 
Booed,  aod  alao  for  that  tbej,  on  tbo  said  let 
AogQst,  1848,  caused  bis  goods  to  be  seised,"  dtc. 

Tbts  was  objected  to  on  tbe  argumeDt  Lord 
Campbell  says*  '*It  is  elear  tbat  tbe  jastices 
aui,  ID  making  this  notice,  have  known  where 
tb«  caoses  of  action  all  arose.  It  cannot  be 
neeefsary  to  haTo  a  specific  venue  laid  to  ererj 
traTersable  fact  in  a  notice  of  action." 

PattesoD,  J. :  "  The  notice  is  good,  as  there  is 
ft  place  mentioned  in  it  fairly  applicable  to  every 
fact" 

Wightman,  J.:  "In  Martin  t.  Upeher,  no 
place  whatever  was  mentioned ;  the  present  case 
is  diFtiognisbable,  for  here  a  place  was  men- 
tiooed,  which  is  reasonably  applicable  to  all  the 
treafpaaees." 

If  we  ophold  the  notice  in  the  case  before  ns, 
ve  ahall  carry  the  relaiation  a  step  Airther. 
This  notice  says  that  defendant  assanlted  plain- 
tiff, "  aod  imprisoned  him,  and  kept  him  in  pri- 
ton  for  a  long  time,  so.  for  four  days,**  stating 
fio  place:  it  then  proceeds,  **  and  caased  him  to 
Ve  illegally  arrested,  and  gave  him  into  the  cos- 
tody  of  a  ooostAble,  and  illegally  committed  him 
aod  lent  bim  in  snob  custody  to  the  gaol  at  the 
tovQ  of  Lindsay,  and  caused  him  to  be  there 
«OQfioed  for  a  long  time." 

An  arrest  and  imprisonment  for  four  days  is 
stated  without  venue  or  statement  of  time,  before 
the  sutement  of  arresting  and  gtviog  him  in 
CQstody  to  a  coostable  and  the  commitment  .to 
the  Lindsay  gaol. 

A««aiDing  that  the  doubt  expressed  by  Rolfe 
and  Parke,  BB.,  to  be  good  law,  can  we  say  that 
tbU  whole  Btatemeot  falls  within  the  description 
of  tbe  matter  io  that  case,  tbat  **it  is  the  de- 
seriptioD  of  one  oootinoons  act,  coDoladiog  with 
the  imprisonment  at  Louth  t "  There  the  notice 
vaa  that  the  defendant  caused  an  assault  to  be 
Bade  on  plaintiff,  and  then  caased  him  to  be 
btatrn,  laid  bold  of,  &c.,  and  forced  and  com- 
pelled bim  to  go  in,  through  aod  along  divers 
public  atreets  and  roads  to  a  certain  prison,  sc. 
at  Loath. 

A^ain,  adopting  the  law  as  laid  down  in  Learey 
r.  Pairkk,  is  there  a  place  stated  fairly  applica- 
ble to  erety  fact  t  There  it  was  held  sufficient 
to  state  the  place  of  the  treivpass  to  the  person 
GO  a  named  day,  and  that  also  on  the  same  day 
the  d^fetfdant  caused  his  goods  to  be  seised.  The 
place  or  venue  first  stated  is  held  to  apply  to  the 
other  trespass  on  the  same  named  dsy. 

No  tloie  whatever  is  stated  in  the  notice  before 
Be.  In  all  tbe  cases  cited  we  find  a  time  men- 
ticDed  at  which  this  trespass  was  said  to  have 
been  committed,  and  we  think  there  the  allega- 
tion of  time  materially  helped  the  rest  of  the 
iiotiec.  so  as  to  make  It  sufficiently  clear  and 
txpiieit.  Martin  v.  Upeher  is  very  clear  on  this 
p3iDt  Lord  Denmao  says,  **  I  do  not  go  so  far 
H  to  say  tbat  n  party  will  always  be  strictly 
boQod  to  prove  the  time  and  place  which  he 
fitaes  in  his  notice  ;  but  I  think  the  words  of 
the  itatote  rcqoire  that  a  time  and  place  for  the 
ocenrreooe  be  named ;  "  and  in  Jaeklin  v.  I^tehe, 
the  case  most  in  favour  of  plaintiff,  Aldersoo,  B  , 
ttya,  *'  The  plaintiff  is  not  bound  to  tell  the 
defendants  more  than  that  they  unlawfully  im- 
prisoned him,  and  when  and  where  they  did  so." 


We  think  the  notice  was  insufficient,  and  that 
the  rule  must  be  absolute  to  enter  nonsuit. 

Sule  abeoluU  to  enter  nomuit. 


Is  »■  BlABD. 


Inaolveneif^AttaehmetU  to  Sharif  in  QvAec, 

Where  a  trader  in  Ontario  hecomea  insolvent,  and  an  at- 
tachment in  ineolvency  la  issuKl  to  the  aheriff  of  tbe 
county  in  which  he  reaidea,  the  County  Court  judge  has 
Juriidlctlnn  to  iaaue  another  attachoient  to  the  aherltf  of 
any  county  in  Ontario,  or  of  any  dietrict  in  Quebec,  in 
which  the  Inaolvent  haa  property. 

(16  U.  C.  Chan.  R.  441.] 

This  was  an  appeal  from  an  order  of  the 
judge  of  the  county  of  York*  refusing  to  issue 
an  attachment  to  the  sheriff  of  the  difitrict  of 
Montreal,  on  the  ground  that  he  had  not  juris- 
diction to  do  so.  Tbe  insolvents  were  residents 
of  the  county  of  Tork,  and  an  attachment  to  the 
sheriff  of  that  county  had  been  issued ;  but 
there  being  property  of  the  insolvents  in  the  dis- 
trict of  Montreal,  the  creditors  desired  a  writ  to 
that  district  also. 

Mr.  Roaf,  Q.  C,  for  the  creditors,  referred  to 
the  Insolvent  Act  of  1864,  sec.  8,  sob-sec.  10, 
sec.  7,  subsecs.  2  ft  6 ;  and  to  the  6  ft  15  sec- 
tions of  the  Act  of  1866 ;  and  contended  that,  as 
tbe  jurisdiction  of  tbe-  County  Court  judge  to 
issue  sn  atttchment  was  not  confined  to  his  own 
county,  neither  was  it  restricted  to  the  Province 
of  Ontario. 

No  one  appeared  against  the  appeal. 

MowAT,  V.C,  allowed  the  appeal,  and  granted 
an  order  for  the  attachment  to  SlontreaL 


COMMON  LAW  CHAMBERS. 


{Rtport€d  &y  Hmmr  O'Bnicir,  Esq.,  J)arri«(ier-a<-L«w.) 
HoiiMss  y.  Ritvi. 

Ckriiorari  to  remote  cote  from  Dioi$ion  Court. 

Held,  1.  The  mere  flM;t  that  a  Judge  of  a  Division  Court 
haa  expressed  an  erroneoua  opinion  In  a  caae  l)efore  him 
ia  no  ground  for  ita  removal  by  certiorari. 

2.  Where  a  defendant  knowa  all  the  fkuta  of  a  case  before 
the  day  of  trial,  but,  nevertheless,  argues  the  case  and 
obtaiuj)  an  opinion  fh>m  the  Judge,  tbe  case  should  not 
be  removed,  and  the  flict  that  the  fudge  is  desirous  that 
the  case  should  be  disposed  of  in  the  superior  Court  can 
make  no  difference. 

(Chambers,  March  15, 1869.] 

This  was  an  action  broaght  on  a  promissory 
note  for  sixty-eight  dollars,  made  by  tbe  defen- 
dant,  and  was  placed  in  suit  in  tbe  third  Division 
Court  of  the  County  of  Huron,  and  the  summons 
was  served  for  the  Co  art  to  be  holden  on  26th 
January,  I860. 

The  defendant  obtained  a  summons  for  a  writ 
of  certiorari  to  remofc  the  case  ft-om  the  said 
Division  Court  into  tbe  Coart  of  Common  Pleas, 
on  tbe  ground  tbat  difficult  questions  of  law  were 
likely  to  arise. 

One  of  the  affidavits  upon  which  the  summons 
for  the  certiorari  was  granted  was  made  by  Mr. 
Sinclair,  attorney  for  tbe  defendant,  aod  was  as 
follows:  <*  That  the  said  judge  reserved  his 
judgment  on  said  evidence,  and  tbe  points  raised 
from  the  twenty-fifth  day  of  January  last  until 
tbe  sixth  instsnt,  and  from  then  until  the  thir- 
teenth day  of  February,  instant,  when  I  attended 
before  him,  and  he  expressed  a  desire  to  have  a 
short  time  longer  for  oontfideration,  and  he  sug- 
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gested  the  eighteenth  day  of  February,  iDstant, 
as  the  day  he  would  be  prepared  to  give  bis  judg- 
ment :  that  on  said  last  mentioned  day  I  attended 
before  the  said  judge,  and  Mr.  Elwood  appeared 
for  the  plaintiif,  when  the  judge  of  said  Diviaion 
Court  expte*-8ed  his  opinion  adversely  to  the 
defendant :  that  he  did  so  with  great  hesitktion, 
as  he  expressed  it,  on  the  ground  that  the  deci- 
sions bearing  on  the  point  appeared  oontradietory, 
that  I  suggested  to  the  said  judge  the  propriety 
of  his  delaying  his  delivery  of  judgment  until  I 
had  ao  opportunity  of  applying  for  a  certiorari 
to  remove  the  case  to  one  of  the  superior  courts 
of  law,  the  ca^e  being  one  of  great  importance 
to  the  defendant,  and  one  involving  some  ques- 
tions  of  law  which  had  not  then  come  up  for 
decision  in  any  of  the  superior  courts  of  law  in 
the  manner  raised  by  the  facts  of  this  ease :  that 
the  said  learned  judge  remarked  that  he  certainly 
thought  it  a  fit  case  to  be  removed  by  certiorari 
and  would  grant  time  to  enable  me  to  apply 
therefor,  and  postponed  the  delivery  of  judg- 
ment until  the  fourth  day  of  March  next,  for 
the  purpose  of  such  application." 

The  plaintiflf's  attorney,  in  his  affidavit  filed 
on  shewing  cause,  swore  **  That  ou  the  return  of 
the  said  summons  (in  the  Division  Court)  the 
said  John  Reeve  appeared,  and  also  the  said 
Richard  Holmes:  that  James  Shaw  Sinclair,  of 
the  said  town  of  Qoderich,  Bsquire,  appeared  as 
counsel  for  the  said  John  Reeve,  and  I  this  de- 

Sonent  appeared  as  counsel  for  the  said  Richard 
tolmes:  that  the  said  cause  was  duly  called  on 
for  hearing  on  that  day  before  Seeker  Brough, 
Esq.,  judge  of  the  County  Court  of  the  County  of 
Huron,  who  is  also  the  judge  of  the  said  third 
J/ivision  Court :  that  after  the  said  case  bad  been 
thoroughly  gone  into,  and  after  several  witnesses 
were  examined,  both  on  behalf  of  the  said  Richard 
Holmes  and  the  said  John  Reeve,  and  after  a 
lengthy  legal  argument  had  taken  place,  and 
when  the  said  judge  had  expressed  his  opinion 
that  his  judgment  should  be  for  the  said  Richard 
Holmes,  and  just  as  he  was  about  to  endorse  his 
said  judgment  on  the  said  summons,  the  said 
James  Shaw  Sinclair  got  up  and  asked  and 
pressed  on  the  said  judge,  that  if  he  would  act 
then  enter  his  judgment  but  would  defer  same 
to  some  future  day,  he  could  produce  to  him 
authority  to  shew  that  in  law  he  was  entitled  to 
his  judgment :  that  the  said  Judge,  in  pursuance 
of  the  said  request,  adjourned  the  said  cause 
until  the  sixth  day  of  February :  that  on  that 
day  the  said  Mr  Sinclair  on  behalf  of  the  said 
John  Reeve,  and  John  T.  Elwood,  of  the  said 
town  of  Goderich,  barrister-at-law,  my  partner, 
on  behalf  of  the  said  Richard  Holmes,  appeard 
before  said  judge,  and  further  argued  the  said 
case.  That  after  hearing  the  said  argument, 
the  said  judge  informed  the  said  parties  that  he 
would  be  prepared  to  give  his  judgment  on  the 
thirteenth  day  of  February :  that  on  that  day 
the  said  Sinclair  and  Elwood  appeared  before 
the  fsaid  judge  to  hear  his  said  judgment,  but  he 
not  being  prepared  to  give  it  then,  said  he  would 
give  same  on  the  eighteenth  day  of  February." 

It  also  appeared  from  another  affidavit,  that 
on  the  1 8th  February,  the  learned  judge  said  he 
was  then  prepared  to  deliver  his  judgment,  and 
then*  proceeded  to  deliver,  and  did  deliver  the 
same ;  and  said  that  **  in  his  opinion  the  plain- 
tiff  Richard  Holmes  was  entitled  to  hi^  judg- 


ment," and  then  proceeded  to  give,  and  did  pn 
his  grounds  for  said  judgment,  and  reviewed  tbe 
authorities  cited  to  him  on  the  said  argumtat: 
that  after  the  said  judge  had  delivered  bis  ukl 
judgment,  Mr.  SincUir,  on  bebalf  of  the  said 
John  Reeve,  applied  to,  and  urged  upoa  the 
said  judge  not  to  endorse  hifi  jodgnent  on  tb« 
back  of  tbe  said  summons,  bat  to  refmtn  frao 
doing  so  until  the  fourth  day  of  March  iwtact, 
as  in  the  meantime  he  would  app*y  for  a  vrit 
of  certiorari  to  remove  tbe  said  plaint. 

Spencer  shewed  cause,  and  contended  th«t  tbe 
application  was  made  too  late,  the  case  haviDi; 
been  considered  by  the  judge  of  tbe  coart  beio« 
aid  judgment  in  effect  gives  though  notforni<i)!y 
entered:  Black  v.  Wenle^,  8  U  C.  L  J  277: 
OaUagher  v.  BalhU,  *i  U.  C.  L.  J.  N.  S.  7-3 

John  Patlerton,  contra,  urged  that  the  ju'l^ 
had  given  no  judgment,  and  bad  expressly  po«4« 
poned  his  decision  to  enable  the  certiorari  to 
be  applied  for.  He  had  merely  expr^sted  an 
opinion.  He  cited  Paterton  v  Smithy  14  U.  C 
C.  P.  625. 

RiCBABDS,  C.  J. — Co  principle  I  dn  not  tbiak 
this  case  ought  to  be  removed  from  the  '  iTi»ir>a 
Court.  If  the  case  was  one  fit  to  be  tried  before 
the  judge  of  that  court,  the  mere  fact  that  he 
may  have  formed  and  expressed  an  opinion  wbicb 
was  erroneous,  is  no  ground  for  taking  tbe  ctn 
into  the  Superior  Court  The  defendant  kn««  . 
all  the  facts  of  the  case  before  tbe  day  of  trial, 
and  if  it  was  considered  it  ought  to  have  be  o 
removed  from  tbe  Division  Court,  steps  shna'd 
have  been  taken  for  that  purpose  before  it  wai 
heard. 

It  seems  to  me  to  be  an  unseemly  prooeedia^ 
that  the  defendant,  after  having  argued  tbe  nat- 
ter before  the  judge,  and  obtained  bis  opinioa, 
and  having  had  the  cause  adjourned  for  tbe 
purpose  of  furnishing  new  authorities,  and  ' 
after  consideration  of  those  anrhortties,  tb« 
judge  had  expressed  an  opinion,  that  the  case 
should  then  be  taken  out  of  his  jnrisdictioo 
by  a  certiorari.  The  fact  that  tbe  judge  bin- 
self  may  have  been  willing  or  even  de»irotti 
to  have  the  matter  diiipOx*>ed  of  in  the  Superiar 
Court  can  make  no  difference.  After  he  bas 
taken  on  himself  the  burthen  of  disposing  of  tbf 
case,  having  heard  the  evidence,  and  expre99e<] 
his  opinion,  I  do  not  think,  as  a  general  ru'e.  & 
certiorari  ought  to  issue.  The  cases  of  Black  f 
WcMley,  8  U.  C.  L.  J.  277  ;  OaUagher  v.  Batkii, 
2  U.  C.  L.  J.  N.  S.  73.  seem  to  me  to  lay  dowe 
principles  inconsistent  with  removing  this  ea.«e 
The  case  of  Patterson  v.  Smith,  14  U.  C  C  P 
525,  does  not,  I  think,  lay  down  any  doctno^ 
contrary  to  that  of  the  other  cases  referred  to, 
for  although  there  had  been  an  abortive  attenpt 
to  have  a  trial  there  was  no  rerdict,  and  tbe 
court  no  doubt  looked  at  that  case  in  the  wa^ 
way  as  if  no  jury  have  been  sworn  at  all. 

I  think  the  summons  should  be  dischar^  <>" 
the  grounds  I  have  mentioned,  but  as  the  learneJ 
judge  of  the  County  Court  delayed  the  entry  of 
judgment  to  enable  the  defmdant  to  make  thi» 
application,  it  will  be  without  costs.  I  ^rr\^ 
at  this  conclusion  as  to  the  costs  more  veadilj 
from  the  fact  that  one  of  the  affidavits  filed  oo 
behalf  of  the  plaintiff  stites  the  belief  of  tbe 
deponent,  that  the  attorney  for  tbe  defepdapt 
speculated  on  the  chance  of  getting  a  deci»toQ  in 
bia  favor,  and  it  being  against  him,  he  bow  makes 


June,  1869.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[VoL  v.— 89 


this  application.  I  do  not  see  how  this  state- 
meot  tfaas  made  was  calculated  to  be  of  any 
Bemee  to  the  plaintiff;  the  waj  in  which  it  is 
miide  is  not  likely  to  keep  up  kindlj  feelings 
between  professional  gentlemen  practicing  in 
the  same  town.  No  particnlar  grounds  seem  to 
be  referred  to  in  the  affidavit  as  justifying  the 
belief  expressed,  though  no  doubt  the  person 
making  the  affidaTit  entertained  such  belief.  If 
the  facts  steted  in  the  affidaTit  justify  the  in- 
ference, it  will  generally  be  better  to  place  that 
inference  before  the  court  ss  a  matter  of  nrgu- 
meot  and  conclusion  to  be  drawn  from  fnots 
rather  than  as  a  fact  in  the  affiJaTit,  which  the 
deponent  swears  be  belicYes. 

Summoru  diteharged  without  eo»tt. 


MoGmiooB  ▼.  Small. 

gmmiiuUio%  of  i»«)foeia  debtor^EftU  order. 
An  PzecQtioa  creditor  cannot  examine  a  Judgment  debtor 
on  a  stale  order  which  has  been  partially  acted  upon. 

[Chambers,  March,  15.  imt.] 

On  the  26th  of  February,  1867,  an  order  was 
made  for  the  examination  of  the  defendant  t ouch- 
fog  bis  estate  and  effects  before  the  deputy  clerk 
of  the  Crown,  for  the  County  of  Frontenac 
Upon  this  an  appointinent  was  a  few  days  after- 
v&rds  made,  which  was  served  on  the  defendant 
together  with  the  order.  An  arrangement  was 
Bcbseqoently  made  between  the  parties  for  tbe 
payment  of  the  judgment  debt  by  instalments, 
tod  though  some  of  the  debt  waa  paid  pursuant 
to  pQch  arrangement,  the  defendant  made  default 
io  his  promises  of  payment,  and  execution  was 
issoed  for  the  balance  due,  the  result  of  which 
was  an  interpleader  issue  to  test  the  right  of 
a  claimant  to  the  goods  seis()d,  which  was  still 
pending.  On  the  lOih  of  March,  1869.  the  plain- 
tiff obtained  from  the  deputy  clei  k  of  the  Crown, 
aod  served  on  the  defendant,  another  appointment 
for  the  12th  of  March,  1869,  on  the  order  of  the 
26th  of  February,  1867. 

The  defendant  then  obtained  a  summons  to 
shew  causo  why  the  order  of  the  26th  of  Febru- 
ary, 1867,  and  the  last  appointment  thereuonder, 
or  the  said  appointment  alone  should  not  be  set 
aside  on  the  ground  that  the  said  order  was  effete 
sod  lapsed,  a  previoos  appointment  hating  been 
made  thereon,  and  that  it  had  been  waived  by 
delay. 

Oiler  shewed  cause.  The  first  appointment 
was  Qev«r  acted  upon,  and  the  proceedings  were 
stayed  at  defendant's  request  and  for  his  bene- 
fit, and  he  cannot  be  heard  now  to  object  to  pro- 
ceeding*} on  this  order.  Thore  is  no  time  limited 
within  which  those  orders  can  be  acted  upon. 

O'Brien  contra^  the  order  has-been  acted  on  and 

is  effete.     This  attempted  proceeding  would,  if 

Buecesiiful,  give  the  plaintiff  a  new  onier  for  the 

examination  of  the  defendant,  without  giving  the 

Intter  an  opportunity  of  shewing  cause  why  he 

sbouM  not  be  examined.     The  circumstances  of 

tb?  c  i»e  may  have  so  changed  that  a  judge  would 

Bot  grant  an  order  for  examination.     There  is,  in 

f^ct,  an  interpleader  issue  about  to  be  tried,  which 

mty  result  in  the  payment  of  the  debt,  and  the 

object  sought  to  be  gained  by  this  examioation, 

viz.,  to  obtain  evidence  for  the  execution  creditor 

in  the  interpleader  suit  is  not  a  legitimate  object 

He  cited  Jarvit  v.  Jonu,  4  Prac.  R.  841. 

RiCBABDs,  C.  J. — The  defendant  cannot  in  my 

opinion  be  examined  on  an  appointment  under 


an  order  more  than  two  years  old,  and  which  has 
been  partially  acted  upon.  This  appointment 
must  be  set  aside,  but  I  give  no  costs. 


ENGLISH  BEPOBTS. 


Rbo  v.  At.sop. 

Pei^ary— CbTToftonrtfw  evidence^MaUriality. 

Upon  the  trial  of  C.  for  perjury,  committed  in  an  affidavit, 
proof  was  given  that  the  signature  to  the  affidavit  waa 
in  C.'s  handwriting,  and  there  waa  no  other  proof  that 
he  waa  the  i»er»on  who  made  the  affidavit.  Tlie  prisoner 
was  then  called,  and  swore  that  tlie  affidavit  was  used 
beforethe  taxing  master ;  that  C.  was  then  present,  and 
that  it  waa  publicly  mentioned,  so  that  everybody  present 
must  have  heard  it,  th%t  the  affidavit  was  C.'s. 

iTeW,  that  the  matters  sworn  by  the  prisoner  were  material 

upon  the  trial  of  C.  ..«,«««,, 

*^  [C.  C.  R  17  W.  R.  621.] 

Case  re^erved  by  the  Recorder  of  London  nt 
the  February  Session  of  the  Central  Criminal 
Court,  1809  — 

The  defendant  was  at  this  session  convicted 
bef.-re  me  of  wilful  and  corrupt  perjury  commit- 
ted by  him  in  the  evidence  which  he  gave  b»rfore 
me  at  the  preceding  session  of  this  court  upon 
the  trial  of  one  Jsmes  Coutts,  for  perjury 

Coutts  WAS  indicted  for  perjury,  committed  in 
an  affidavit  made  by  him  in  a  cause  of  KeUey  v. 
Couttt,  and  which  nflSdavit  had  been  afterwards 
made  use  of  before  the  master  upon  the  taxation 
of  the  costn  in  the  said  action- 
Proof  WAS  given  that  the  signature  to  the  affi- 
davit was  in  the  handwriting  of  Coutts,  but  no 
other  proof  was  given  that  he  was  the  person  who 
hs'l  made  the  affida%it,  the  commissioner  who 
administered  the  oath  being  unable  to  identify 
him.  The  case  of  R,  t.  Morrit,  I  Leach,  60,  was 
referred  to. 

The  present  defendant,  John  AUred  Alsop,  was 
then  called,  and  swore  that  the  affidavit  in  ques- 
tion was  used  before  the  taxing  master  upon  the 
adjourned  taxition,  and  that  the  defendant  Coutts 
was  then  present,  and  that  it  was  publicly  men- 
tioned, so  that  everybody  present  rouHt  have 
heard  it,  that  the  affidavit  was  the  affidavit  of 
James  Coutts.  The  indictment  against  the  pres- 
ent defendant  Alsop  alleged  that  it  was  a  material 
question  upon  the  trial  of  the  said  James  Coutts, 
whether  the  said  James  Coutts  was  present  on 
the  14th  of  November  before  the  master  on  the 
taxation  of  the  said  costs. 

And  whether  or  not  on  the  said  14th  of  No- 
▼ember  the  said  affidavit  was  used  and  read  in 
the  presence  of  Coutts. 

And  whether  or  not  on  the  occasion  of  the  tax- 
ation of  the  said  costs  it  was  stated  publicly  in 
the  presence  and  hearing  of  Coutts  that  the  affi- 
davit was  bis 

Upon  the  trial  it  was  objected  that  the  above- 
mentioned  matters  were  not  material  questions 
for  inquiry  upon  the  trial  of  Coutts,  as  the  par- 
ticulars sworn  to  related  to  matters  occurring 
subsequently  to  the  making  of  the  affidavit,  and 
were  tendered  nrerely  as  collateral  proof  that  the 
affidavit  had  been  made  by  Coutts,  and  that  the 
only  matter  material  for  inquiry  was  the  truth  or 
falsehood  of  the  statements  contained  in  that  affi- 
davit. 

The  opinion  of  the  Court  for  the  Consideration 
of  Crown  Cases  Reserved  is  requested  whether 
the  ftbove-mentioned  matters  were  material  to 
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thtt  issae  invoWed  in  the  trial  of  Ooutts,  and 
whether  the  coaTiction  should  stand  or  be  re- 
tersed. 

The  defendant  was  admitted  to  bail  with  sore- 
ties  for  his  appearance  at  the  session  next  after 
the  jadj^ment  of  the  Court  Is  prononnced  upon 
these  points. 

Poland,  for  the  prisoner,  snbmitted  that  inas- 
mnoh  as  the  identity  of  the  person  making  the 
affidftTit  was  established  by  proof  of  his  hand- 
writing {R.  y  Morris,  1  Leach,  60,  8  Rass.  92), 
the  evideooe  of  the  prisoner  given  subsequently 
WHS  collateral  and  immsterial.  [  Waddy^  for  the 
pro^ecution  — At  the  trial  the  identity  of  Cootts 
was  not  made  out,  and  then  it  was  that  the  pris- 
oner supplemented  the  proof  of  it  ]  [Brett, 
J. — The  jury  may  have  disbelieyed  the  witnesses 
wbogAve  evidence  as  to  the  handwriting.]  Lush, 
J  — The  prisoner's  counsel  must  go  to  the  extent 
of  Baying,  that  all  evidence  in  corroboration  of 
facts  of  which  other  proof  has  been  given  is  im- 
material] 

Waddy,  for  the  prosecution,  was  not  called  on. 

Ebllt,  C.B. — The  prisoner's  counsel  has  done 
his  duty,  and  we  must  now  do  ours.  This  con- 
viction must  be  affirmed. 

Conviction  affirmed. 


Ria-   V.  HXNBT   JXMKIHS. 

Murder— Evidence — Dying  ditdaraXUm. 

Upon  a  trial  for  murder,  a  declaration  of  the  deceased 
taken  by  a  magistrate's  clerk,  tendered  as  evidence  for 
the  prosecution,  contained  the  following :— "  From  the 
shortness  of  my  breath  I  feel  that  I  am  likely  to  die,  and 
I  have  mode  the  above  statement  with  the  fear  of  death 
before  me,  and  with  no  hope  at  Tprettnt  of  my  recovery." 
The  words  "at  present"  were  interlined,  and  the  clerk 
having  been  recalled  to  explain  the  interlineation,  said 
that  after  he  had  taken  the  deposition  he  read  it  over  to 
tlie  declarant  and  asked  her  to  correct  any  mistake  that 
he  might  have  made,  and  that  she  suggc^sted  the  words 
"  at  present ; "  that  she  said  "  no  hope  at  present  of  my 
recovery,"  and  he  then  made  the  interlineation. 

HeUJL^  that  the  words  suggested  by  the  declarant  qualified 
the  statement  as  it  stood  previous  to  the  alteration,  and 
showed  that  she  was  not  absolutelv  without  hope  of  re- 
covery, and,  therefore,  that  the  declaration  was  Inad- 
missible. 

C.  C.  R  IT  W.  R.  621. 

Case  reserved  by  Byles,  J. : — 

The  prisoner,  Henry  Jenkins,  was  convicted 
at  the  last  Bristol  sssizes  of  the  murder  of  Fanny 
Reeves,  and  is  now  lying  under  sentence  of  death, 
subject  to  the  decision  of  the  Court  of  Criminal 
Appeal  as  to  the  admissibility  of  the  dying  de- 
elai^tion  of  the  deceased  woman. 

It  appeared  in  evidence  that  on  the  night  of 
the  16th  October,  between  eight  and  nine  o'clock, 
the  screams  of  a  woman  were  beard  in  the  river 
Avon,  at  a  place  where  the  river  is  deep.  It  was 
about  high  tide.  Assistance  was  procured,  and 
the  deceased  was  rescued  from  the  water,  but  in 
an  exhausted  condition.  She  continued  very  ill, 
and  became,  according  to  the  medical  evidence, 
in  great  danger.  On  the  next  day,  the  17th,  she 
said  she  did  not  think  she  should  ever  get  over 
it,  and  desired  that  some  one  shpnld  be  sent  for 
to  pray  with  her.  A  neighbour  of  the  name  of 
Axell  accordingly  visited  her  about  eight  o'clock 
p.m.,  who  prayed  with  her,  and,  as  her  mother 
said,  talked  seriously  to  her. 

At  ten  o'clock  the  same  STening  the  magis- 
trate's clerk  came.  He  found  her  in  bed,  breach- 
ing  witb  considerable  difficulty  and  moaning  oc- 


casionally. He  administered  an  oath,  and  she 
made  her  statement,  as  hereinafter  set  forth.  He 
asked  her  if  she  felt  she  was  in  %  dangeroos 
state — whether  she  felt  she  was  likely  to  die. 
She  said,  I  think  so.  He  said,  why  ?  She  re- 
plied, from  the  shortness  of  my  breath.  Her 
breath  was  extremely  short;  the  answers  were 
disjointed  from  its  shortness;  some  Intervals 
elapsed  between  her  answers.  The  magistrate's 
clerk  said,  "  Is  it  with  the  fear  of  death  before 
you  that  you  make  these  statements!"  and 
added,  **  Have  you  any  present  hope  of  yoar 
recovery  ?  "    She  said,  none. 

The  counsel  for  the  defendant  pointed  out  tb&t 
in  the  statement  the  words  **  at  presunt "  are  in- 
terlined. 

The  ms gist  rate's  clerk  was  recalled.  He  said 
that  after  he  had  taken  the  deposition  be  read  it 
over  to  her.  and  asked  her  to  onrreet  any  mistake 
that  he  might  have  made.  She  then  suggested 
the  words  **at  present"  She  said— no  hope 
•«  at  present "  of  my  recovery.  He  then  inter- 
lined the  words  **  at  present."  She  died  about 
eleven  o'clock  the  next  morning. 

Without  the  declaration  of  the  deeeased  there 
was  no  evidence  sufficient  to  convict  or  even  to 
leave  to  the  jury,  but  the  evidence  for  the  prose- 
cution was,  so  far  as  it  went,  ooniirmatory  of  tbs 
deceased  woman's  statement 

The  case  therefore  rested  on  what  was  called 
the  dying  declaration  of  the  deceased. 

The  counsel  for  the  defendant,  Mr.  Collini, 
submitted  that  upon  the  evidence  there  was  oot 
such  an  impression  of  impending  death  on  the 
mind  of  deceased  as  to  render  the  declaradoa 

admissible. 

I  expressed  no  opinion,  but  thought  it  the 
safest  course  to  reserve  this  question  for  the  opio- 
ion  of  this  Court,  and  to  let  the  case  go  to  the 

jury. 

The  examination  of  Fanny  RecTes,  taken  on 

oath  the  17ih  of  October,  1868  :— 

The  deponent  saitb— I  am  a  single  womnn  ai>d 
have  two  children,  the  one  aged  four  years  and 
the  other  aged  about  five  months.     The  father  of 
the  first  child,  which  is  a  boy,  is  Henry  Jenkioji. 
He  lives  in  Ship-lane,  Cathay,  and  is  a  ship  cai^ 
penter.     He  has  been  paying  me,  under  order  of 
magistrates,  2s.  per  week  for  the  support  of  ihai 
child,  but  he  has  not  kept  up  the  payments,  and 
he  now  owes  me  £1  Ts.     Last  night  the  16th 
inst,  about  half-past  six  o'clock,  I  met  hire  hj 
appointment  on  the  New  Cut,  in  the  parish  of 
Bedminster.  in  this  city,  and  I  asked  him  if  he 
was  going  to  give  me  some  money  to  buy  a  pair 
of  booU  for  myself.     He  said  that  be  hadn't  ao; 
money.     I  told  him  that  I  must  sue  him  for  my 
money,  and  then  he  asked  me  to  walk  with  him 
to  the  Hot  Wells,  and  said  that  he  would  get  some 
there.     I  accompanied  him  to  the  Hot  Wells,  ani 
he  went  into  a  house  at  Cumberland- terrace ;  I 
waited  for  him  outside,  and  he  came  out  in  a  short 
time,  and  said  that  he  could  not  get  any  money, 
and  he  asked  me  then  to  walk  with  him  np  Com- 
berland-road,  and  we  went  along  that  road  to- 
gether, until  we  gt»t  near  Bedminster-bridge.  aud 
we  stood  on  the  New  Cut  near  his  residence,  and 
we  had  a  few  angry  words  together  about  the 
money  he  owed  me,  and  be  told  me  that  I  could 
have  a  warrant  for  him  if  I  liked.     After  we  bad 
stood  there  about  ten  minutes,  he  said,  «*bcres 
a  rat  climbing  up  the  bank,"  and  he  advanced  to 
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tb«  edge  of  the  bank,  and  1  went  too,  and  looked, 
bat  coal  J  not  see  any  rat,  and  directly  I  got  on 
the  edge  of  tbe  bank,  be  pushed  me  with  both 
bands  on  tbe  back,  and  at  the  same  time  said, 
"  take  that  yon  bugger/'  and  he  pnsbed  me  di- 
rect ioto  the  river  Avon,  wbieh  mns  along  there ; 
I  screamed  oat  and  managed  by  oatohing  hold  of 
tbe  bank  to  keep  myself  up  until  I  was  taken  out 
of  the  water,  and  I  believe  it  was  by  a  polieeman. 
ifter  being  so  taken  out,  I  became  insensible, 
and  did  not  recover  till  I  fonnd  myself  in  bed  in 
this  bouse.  8inee  then  I  have  felt  great  pain  in 
mj  ch'est.  bosom,  and  back.  From  tbe  shortness 
of  my  breath  I  feel  that  I  am  likely  to  die,  and 
I  hafe  made  the  above  statement  with  the  fear 
of  death  before  me,  and  with  no  hope  at  present 
of  my  recovery.  Dr.  Smart  has  been  to  see  me 
twice  to-day.  It  was  about  eight  o'clock  on  tbe 
ssid  eTeoiog  when  the  said  Henry  Jenkins  pushed 
me  into  the  water.  He  was  nnder  the  influence 
cf liquor  at  tbe  time — but  was  not  tipsy:  I  bad 
two  drops  of  rum  with  him  dnriog  our  walk  ;  I 
koow  of  no  motive  for  his  so  pushing  me  into 
the  water,  except  it  was  that  I  had  asked  him  for 
money. 

Tbe  mark  X  of  Fanny  Reeves. 

The  jury  foond  the  prisoner  guilty. 

Seoteaee  of  death  was  passed,  bnt  execution 
Etajed,  that  the  opinion  of  this  Court  might  be 
taken  on  the  admissibility  of  the  declaration. 

J.  Barrabd  Btlbs. 

CoUin*  {Norru  with  him),  for  the  prisoner. — 
This  declaration  was  inadiuiseible.  The  general 
prii  eiples  on  which  this  snomalons  tpecies  of  evi- 
dence  is  admitted  are  laid  down  in  R  v.  Wood' 
nek,  1  Leach.  600,  8  Ross,  on  Crimes,  4th  ed. 
250.  The  preliminary  fncts  to  be  proved  before 
it  can  be  received  are  that  the  deceased  at  the 
time  of  making  ber  declaration  was  nnder  a  sense 
of  impending  death  and  an  impression  of  imme- 
dittc  dissolution  ;  but  it  is  not  essential  that  death 
sboDld.  in  fact,  take  place  immediately.  There 
mast  he  no  hope  of  recovery :  R  v.  Van  ButcheU^ 
3  C  &  P.  629.  8  Rns8.  258 ;  A  v.  Croehti,  4  C.  & 
P.  ot4.  8  Buss.  252;  R  v  Dalmns,  1  €ox  C.  G. 
9o;  R.  V  SpiUbury,  7  C.  &  P.  187,  8  Buss  234 
*'  It  most  be  proved  that  the  man  was  dying,  and 
there  most  be  a  settled  hopeless  expectation  of 
<i^th  io  the  di*clarant."  per  WiUes.  J  ,  in  iZ  v. 
ftfl  2  P.  &  F  22 ;  R.  v.  Hayward.  6  C.  &  P. 
160.  3  Ru«s.  253 ;  R.  v  Nicolas.  6  Cox  C.  0.  120 ; 
B  T  Myson.  9  C.  &  P.  418,  8  Buss.  2o5.  In 
Ibis  ra«e  it  appears  that  on  the  day  following  that 
on  which  the  deceased  wns  rescued  from  the  Avon 
sbe  said  ^he  did  not  think  she  should  ever  get 
orer  it,  and  desired  that  some  one  should  be  sent 
for  to  pray  with  her,  and  on  the  sane  evening 
tbe  magistrate's  clerk  took  her  deposition.  It 
appears  that  he  had  asked  her  if  she  had  any 
preeeot  bop^  of  reeowery,  to  which  she  replied — 
Nooe;  and.  having  reduced  ber  statements  to 
vriting,  he  read  them  over  to  her,  asking  her  to 
ccrrect  any  mistake  he  might  have  made,  and 
that  tbe  then  suggested  the  wordi^  interlined  "at 
present."  She  said — No  hope  at  present  of  my 
recovery.  It  is  submitted,  therefore,  that  she 
tretied  what  he  had  at  first  written  as  a  mistake, 
tod  qualified  that.  Some  meaning  must  be  given 
to  the  words  **at  present,"  and  it  is  submitted 
ibst  what  the  deceased  intended  was  that  she  had 
BO  hope  then,  bnt  thought  that  a  time  might  come 
vbeo  she  might  have  hope ;  and,  if  so,  there  was 


not  such  a  settled  hopeless  expectation  of  death 
as  is  essential  to  the  reception  of  such  evidence. 

Sandert  {BaUfy  with  him),  for  the  prosecution, 
admitted  the  authority  of  tbe  cases  cited,  but 
contended  that  this  came  within  them.  If  there 
is  a  belief  on  tbe  part  of  the  deceased  that  she 
will  die,  thoogh  she  does  not  feel  it  to  be  impos- 
sible that  she  may  recover,  it  is  sufficient.  Tbe 
question  is.  What  is  tbe  belief?  and  not,  What 
the  possibility? — for  it  may  almost  in  every 
case  be  said,  whilst  there  is  life  there  is  hope. 
R,  y.  Brooks,  8  Buss.  264.  [Kbllt,  C.B.-- She 
treats  what  the  clerk  first  Wrote  as  a  mistake, 
not  as  a  mere  omission.]  [Lush,  J.— The  added 
words  do  not  strengtheu  what  she  had  previously 
said;  but  do  they  not  weaken  it?]  [Btles,  J. 
Do  they  not  mean — I  have  no  present  hope ;  bnt 
I  think  I  may  have  hop%  by  and  bye  ?]  [Lush, 
J. — It  must  be  clear  that  the  deceased  has  no 
hope,  and  must  not  be  left  doubtful  ] 

Co///ii«.*-The  law  looks  with  jealousy  on  this 
kind  of  evidence  (Greenleaf  on  Evidence,  2H3), 
and  any  hope,  however  slight,  renders  it  inad- 
missible. Here  the  deceased  declined  to  say  all 
hope  was  gone. 

The  learned  judges  constituting  the  Court 
(KiLLT,  C.B  .  Btlis,  Lush,  and  Brxtt,  XT.,  and 
Clbasbt,  B.)  having  retired,  on  their  return 

KiLLT,  C.B.,  delivered  judgment  as  follows: 
— We  are  all  of  opinion  that  this  conviction  mu-st 
be  quashed.  The  question  for  us,  and  the  only 
question,  is  whether  the  declaration  of  the  de- 
ceased was  admissible;  and  it  U  clear  that  if  that 
is  excluded,  there  was  no  evidence  to  go  to  the 
jury.  The  question  depends  entirely  upon  what 
passed  between  the  magistrate's  clerk. and  the 
dying  woman.  It  appears  that  he  found  her 
breathing  with  difflculty,  and  moaning,  and,  hav- 
ing administered  an  oath,  that  he  asked  her  if 
she  felt  »he  was  in  a  dangerous  state  and  likely 
to  die.  She  said.  "  I  think  so."  8o  far  it  shows 
she  wns  under  an  impression  merely  that  she 
was  likely  to  die,  and  there  is  nothing  in  that 
part  of  the  statement  to  render  it  admissible ;  but 
be  goes  on  to  ask  ber  why  ?  and  she  replies  from 
tbe  shortness  of  her  breaih.  Her  answers  were 
disjointed  frnm  its  shortness.  He  then  asks  her, 
"  Is  it  with  tbe  fear  of  death  before  you  that  you 
ma  6  these  statements:  have  you  any  present 
hope  of  your  recovery  ?"  Sbe  said  none,  and 
thereupon  he  reduced  to  writing  what  she  had 
said  in  these  terms:  **  From  the  shortness  of  my 
breath  I  feel  that  I  am  likely  to  die,  and  I  have 
made  the  above  statement  with  the  fear  of  death 
before  me,  and  with  no  hope  of  my  recovery." 
If  the  dying  woman  had  subscribed  that  declara- 
tion it  is  sufficient  for  us  to  say  that  the  case 
for  onr  consideration  would  have  been  a  very 
different  one  from  the  present  But  it  appears 
that  after  the  prisoner's  counsel  bad  pointed  out 
to  tbe  judge  at  the  trial  the  interlineation  of  the 
words  **at  present"  in  the  statement  as  it  then 
stood,  the  magistrate's  clerk  was  recalled,  and 
said  that  after  he  had  taken  the  deposition  he 
read  it  over  to  her  And  asked  her  to  correct  any 
mistake  that  he  might  have  made,  and  that  she 
then  suggested  the  words  **  at  present,"  and  said, 
**  No  hope  at  present  of  my  recovery,"  and  he 
interlined  the  words  **  at  present."  The  queptioa 
is.  whether  this  declaration  is  admissible.  I  am 
of  opinion  that  the  deoisioos  show  that  there 
must  be  an  ucqualifled  belief  of  impending  death. 
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without  hope  of  recovery.  Looking  at  the  de- 
cisions, the  langaage  of  Gjre,  C.B.,  is,  **Wheii 
everj  hope  ia  this  world  is  gone ;"  of  Willee,  J., 
**  There  must  be  a  settled  hopeless  expectAtion 
of  death  in  the  declnrant  '*  To  mnke  this  kind 
of  evidence  admissible  the  borden  of  proof  lies 
on  the  prosecution,  and  we  mast  be  perfectly 
satisfied  beyond  doubt  that  the  deceased  was  at 
the  time  under  an  unqualified  expectation  of  im- 
pending death.  Here  the  declarant  herself  sug- 
gests the  interlined  words,  **  at  present"  The 
coar)i>el  for  the  prosecution  would  have  us  give 
no  effect  whatever  to  them ;  but  they  must  have 
hid  some  meaning.  She  may  have  meant  by 
tiiem — I  defiire  to  alter  and  qualify  my  previous 
stuteoient;  I  mean  to  say,  not  that  t  have  abso- 
lutely no  hope  of  recovery,  but  that  I  have  no 
present  hope  of  recovery.*  If  the  words  admit  of 
two  constructions,  one  in  favor  and  one  against 
the  prisoner,  we  should  adopt  that  one  which 
wonld  be  m  favorem  vil4B.  But  the  interlineation 
and  alteration  here  was  caused  by  the  magis- 
trate's clerk  asking  the  declarant  to  correct  any 
mistiike.  and,  the  case  being  one  of  life  and  death, 
she  in  effect  says— There  is  a  mistake,  and  I  de- 
sire it  to  be  corrected.  The  words,  therefore, 
have  a  definite  and  fixed  meaning,  namely,  to 
qualify  the  statement  read  to  her. 

Btlks,  .J.,  said  that,  having  tried  the  case,  he 
wished  to  state  that  from  the  first  he  entertained 
a  strong  doubt  upon  the  question,  but  as  there 
was  no  other  evidence  to  leave  to  the  jury  he  had 
thought  it  best  to  reserve  the  case.  The  law 
properly  regarded  the  admissibility  of  this  kind 
of  evidf  nee  with  jealousy.  There  was  no  power 
of  cr.)ss-examining  the  declarant — no  means  of 
indicting  for  perjury ;  great  danger  of  mistakes. 
What  the  declarant  said  in  effect  was,  **  If  I 
don't  get  better,  I  shall  die." 

Conviction  quaihtd. 
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Dying  dedaraiUms. 

In  no  case,  save  that  of  a  public  prosecution  for  a  feloni- 
ous homicide,  can  the  dving  de  laratiuns  of  the  party 
killed  be  received  in  evidenca.  In  civil  cases  they  are 
not  admissible. 

Brbbsb,  C.J. — The  only  question  of  any  real 
importance  presented  by  this  record,  which  we 
are  disposed  to  dihcuss,  is,  were  the  dying  decla- 
rations of  the  boy  admissible  in  evidence  to  charge 
the  defendants? 

The  action  was  case  to  recover  damages  for 
death  occasioned  by  the  careless  management  of 
a  railroad  locomotive,  and  brought  by  the  father 
of  the  boy  killed,  as  his  next  of  kin  and  personal 
representative. 

This  is  a  new  question  in  this  court,  and  quite 
an  interesting  one,  which  we  lack  time  to  discuss 
at  very  great  length.  A  few  principles  of  evi- 
dence will  be  noticed,  and  such  opinions  as  text 
writers  on  evidence  or  courts  of  justice  may  have 
declared  on  the  point. 

The  general  rule  is,  that  heartay  evidence,  that 
is,  statements  coming  from  one  not  a  party  in 
interest,  and  not  a  party  to  the  proceeding,  and 


not  made  under  oath,  are  not  admisnble,  for  ths 
reason  that  such  statements  are  not  subjected  to 
the  ordinary  tests  required  by  law  for  ascertalo- 
ing  their  troth ;  the  author  of  the  statemeat  not 
being  exposed  to  cross-examination  in  the  pr»- 
ence  of  a  court  of  jusUoe,  and  not  speaking  uo^ier 
the  penal  sanctions  of  an  oath,  with  no  opportu- 
nity to  investigate  his  character  and  motive^i,  and 
his  deportment  not  subject  to  observation;  and 
the  misconstructions  to  which  such  evidence  'm 
exposed,  from  the  ignorance  or  inattention  of  tk 
hearers,  or  from  oritninal  motives,  are  powerfai 
objections. 

There  are,  however,  well  established  exceptions 
to  this  rule,  whether  wisely  so  or  not,  is  eertaiolj 
a  grave  question,  and  among  them  are  dying  df- 
clarations.  These  are  understood  to  be  state- 
ments made  by  a  person  under  the  immediate 
apprehensions  of  death,  and  who  did  die  !m>oo 
after.  In  1  Phil.  Ev..  215,  it  is  said,  the  dtti*.- 
rations  of  a  person  who  has  received  a  mortal 
injury,  made  under  the  apprehension  of  deai^, 
are  constantly  admitted  in  criminal  proarcoti*i&«, 
and  are  not  liable  to  the  common  objection  ajnin*t 
hesrsay  evidence,  partly  for  the  reason  that  tl^e 
awful  situation  of  the  dying  person  ia  eon9idl^r^l 
to  be  as  powerful  over  bis  conscience  as  the  ob- 
ligation of  an  oath,  and  partly  on  a  soppoael 
want  of  interest,  on  the  verge  of  the  next  woWd. 
dispensing  with  the  nenessity  of  a  eross-exti&i- 
nation.  Without  questioning  the  soondnes  of 
this  last  reason,  obnoxious  as  it  may  t>e  to  f«ir 
criticism,  it  may  be  safely  said,  the  exception 
itself  deprives  an  accused  party  of  a  mo«t  ioe^ii- 
mable  privilege  secured  to  him  by  the  ninth  lee- 
tion  of  Article  18  of  our  State  Conatitution,  '*to 
meet  the  witnesses  face  to  face,"  so  chit  by  cross- 
examination  the  truth  may  be  eliminated. 

The  exception  is  in  derogation  of  ooismoi 
right,  for,  independent  of  constitutions  and  Uvs, 
an  accused  person  has  the  right  to  Lear  the  wit- 
ness, who  is  to  condemn  him,  in  his  presence,  90 
that  he  may  be  subjected  to  the  most  rigid  io- 
qnisition.  To  hang  a  man,  on  the  statemenis  of 
one  who  is  on  his  dying  bed,  racked  with  pais. 
incapable  in  most  cases  of  giving  a  full  and  accu- 
rate account  of  the  transaction,  weakened  in  bo*ij 
and  in  mind ;  and,  though  in  articulo  mortis,  b«r- 
boring  some  vindictive  feeling  against  him  vbo 
has  brought  him  to  that  condition,  is,  to  say  tte 
least,  and  has  always  been,  a  dangerous  tnoova- 
tion  upon  settled  principles  of  evidence ;  an>l  oo 
court  ought  to  be  disposed  to  extend  it,  to  enhatice 
cases  to  which  it  did  not,  in  its  inception  app'/- 
The  rule  itself  has  no  great  antiquity  to  recom- 
mend it.  it  having  been  first  declared,  by  Lord 
Chief  Baron  Eyre,  at  the  Old  Bailey,  in  1787,  in 
Woodcorlis  case,  I  Leach,  Crown  Law  5(K),  is 
which  the  montrooss  doctrine  was  held,  that  al- 
though the  declarant  did  not  apprehend  the  W!»^ 
in  a  critical  state,  in  momentary  expectation  of 
death,  soon  to  appear  before  the  throne  of  tlie 
Eternal — and,  although  the  witnesses  eoold  gir« 
no  satisfactory  information  as  t«  the  seotimrots 
of  her  mind  upon  that  subject,  and  the  sorgeoo 
testifying  that  she  did  not  seem  to  be  at  ail  (<eo- 
Bible  of  the  danger  of  her  situation,  and  oever 
saying  whether  she  thought  she  should  lire  or 
die ;  the  court  held,  on  its  own  coovictioa.  tb«t 
she  was  in  a  condition  rendering  almost  immfiii- 
ate  death  inevitable ;  and,  as  persons  ab<>ur  her 
thought  she  was  dying,  her  deolaratioas,  oadi 
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under  «ich  etrenmetanees,  oogbt  to  b«  considered 
bj  the  jury  as  being  made  nnder  tbe  impresaion 
of  her  approaebing  dissolntioii,  when  tbe  case 
showed,  by  the  most  positiTe  proof,  she  had  no 
impressioDS  upon  the  sahject. 

HaTiDg  no  encb  impression,  how  eoold  her 
MD!>eit.nce  have  been  touched  ? 

Tbe  nrisoner  was  convteted  and  ezeented,  tbni 
adding  one  more  to  the  jadteial  murders  which 
blacken  the  page  of  history. 

And  this  is  the  leading  case  in  support  of  the 
cxefption. 

To  tolerate  this  exceptional  rule,  the  declarant 
ought  to  be,  at  tbe  time  of  making  tbe  declara- 
tions, under  the  impression  of  almost  immediate 
diasolotion,  and  without  any  hope  of  recovery. 

When  that  has  departed— when  he  is  conscious 
he  is,  in  a  moment,  to  be  among  the  dead,  and 
his  Boal  to  take  its  flight  from  tbe  body,  thus  cir- 
eomstanced,  it  might  be  said,  his  declarations, 
nnderetaadtngly  made,  were  of  equal  force  with 
bis  testimony  delivered  in  a  court  of  justice;  and 
entitled  to  be  reeei?ed,  and  justly,  were  it  not 
for  the  fset,  the  accused  was  not  present,  and 
had  no  opportunity  to  cross-examine  him. 

Tbe  bed  of  death  affords  no  opportunity  for 
this;  and  tbe  accused  may  become  the  victim  of 
statements,  which,  by  reason  of  the  fading  con- 
dition of  the  body,  in  which  the  mind  must  in 
in  some  degree  participate,  of  him  who  makes 
them,  deprwim^  them  of  that  clearness,  distinct- 
ness and  correctness  which  should  characterise 
them,  and,  destitute  of  which,  human  life  should 
Bot  be  sacrificed  by  them; 

In  looking  into  tbe  books,  we  find  that  such 
declarations  are  restricted  to  cases  of  homicide, 
not  those  resulting  from  accident  or  mischance, 
bat  felonious  booiiride. 

Tbe  cases,  in  England,  in  which  they  were  re- 
ceived,  and  not  in  cases  of  felony,  were  the  case 
eited  by  appellee,  in  8  Burrows  1244,  WrighU 
Uuor  of  Clymer^  t.  LiitU.  The  declarations  ad- 
mitted in  that  case  were  the  confessions  of  the 
former  himself,  made  on  his  death-bed,  and  Lord 
MftDfifield  said  he  should  admit  them  as  etidence, 
but  that  no  general  rule  could  be  drawn  from  it. 

Tbe  same  was  tbe  case  of  Avuton  ▼.  Lord 
Kinnaird,  6  East,  196.  These  two  cases,  tbe 
learned  author  (Phillips  on  Evidence)  thinks, 
were  overruled  by  the  case  of  Slobari  ▼.  Drydtn, 
]  Meeson,  and  Welsby  616,  and  one  not  supported 
bj  tbe  deliberate  judgment  of  any  court;  but  that 
the  disposition  of  courts  was  rather  to  restrict 
the  admissibility  of  dying  declarations,  even  in 
criminal 


The  true  foundation  of  the  rule,  that  they  were 
sdnissible  in  eaaes  of  felonious  homicide,  was 
policy  and  necessity,  since  that  crime  is  usually 
oommitte<l  in  secret  ;and  it  cannot  be  allowed  to 
such  an  offender  to  commit  tbe  crime,  and,  by 
the  same  act,  still  forever  the  tongue  of  the  only 
person  in  tbe  world  which  could  speak  his  crime. 

That  tbey  are  not  admitted  in  civil  eases,  is 
held  by  most  courts  in  this  country  and  in  Eng- 
Und. 

Tbe  only  case  to  tbe  contrary,  is  the  one  re- 
ferred to  by  appallee,  as  4^ideid  in  N.  Carolina, 
FaUon  V.  Shaw,  2  N.  Car.  Law  R.  102. 

This  was  a  case  for  seduction,  brought  by  tbe 
father,  and  be  was  permitted  to  give  in  evidence 
the  dying  declarations  of  his  daughter,  that  the 
defendant  was  her  sedttcen  • 


the  leading  case  in  this  country  against  this 
admissibility,  in  civil  cases,  is  WiUon  v.  Bowen, 
16  Johns.  286,  opinion  of  tbe  court  by  Thomson, 
Ch.  J.,  referring  to  tbe  case  of  Jackaon  v.  Kniffen^ 
2  ib.  86,  opinion  of  Livingston,  J.  The  same 
rule  was  held  in  Gray  v  Ooadrieh,  7  ib.  96,  which 
appellee  has  sited,  werl  it  is  ssid  the  law  require 
the  sanction  of  an  oath  to  all  parol  testimony. 

It  never  c^ves  credit  to  tbe  bare  assertion  of 
any  one  however  higb  his  rank  or  pore  his  morals- 

The  cases  of  pedigree,  prescription  or  custom, 
are  exceptions  to  this  rule  Yfhht  a  deceased 
person  has  been  heard  to  say,  except  upon  oath, 
or  in  extremis  when  he  came  to  a  violent  end, 
never  has  been  considered  as  competent  evidence. 

This  oleaOy,  has  no  reference  to  a  civil  case 
but  to  a  criminal  prosecution  for  a  felonious  hom- 
cide.     Bee  also  Kent  ▼    Walton,  7  Wend.  266. 

We  think  it  may  be  safely  said,  that  the  rule 
at  present  prevailing  in  this  country  and  ia  Eng- 
land on  Ibis  subject  is,  that  in  no  case,  save  that 
of  a  public  prosecution  for  a  felonious  homicide, 
can  dying  declarations  of  tbe  party  killed  be  re- 
ceived in  evidence,  and  to  this  extent,  and  no 
further  are  we  inclined  to  go. 

In  civil  cases  they  are  not  admissible.  To  ad- 
mit the  dying  declarations  in  this  case  was  error, 
and  for  that  error  the  judgment  must  be  reversed 
and  the  cause  remanded. 


UNITED  STATES  SUPREME  COURT. 

DUBAMT  V.    ESSKX  CoVPAKT. 

A  decree  dimiiiasing  a  bill  in  an  equity  suit  in  the  Circuit 
Court  of  the  United  States,  which  is  absolute  in  its  terms, 
unless  made  upon  some  ground  which  does  not  go  to  the 
merits,  is  a  final  determination  of  the  controversy,  and 
constitutes  a  bar  to  any  further  litigation  of  the  same 
subject  between  the  same  parties. 

Where  words  of  qnaliflcation,  such  as  "  without  prejudice," 
or  other  terms  indicating  the  right  or  privilege  to  take 
ftirther  legal  proceedings  on  the  subject,  do  nut  accom- 
panv  tbe  decreee,  it  is  presumed  to  be  rendered  on  tbe 
menta. 

Where  the  Judges  of  the  Supreme  Court  of  the  United  States 
are  equally  divided  in  opinion  upon  the  questions  of  law 
or  fact  involved  In  a  esse  before  the  court  on  a)>peal  or 
writ  of  em>r,  the  Judgment  uf  afllnnance,  which  is  the 
Jud(;ment  rendered  in  such  a  case,  is  ss  conclusive  and 
binding,  in  every  respect,  unon  the  parties,  as  if  rendered 
uiMui  the  c<)ueurn*nce  of  all  the  Judges  upon  every  ques- 
tion involv»l  in  the  case. 

Appeal  from  the  Circuit  Court  for  tbe  District 
of  Massachusetts. 

The  Constitution  vests  appellate  jurisdiction 
in  tbe  Supreme  Court  under  such  regulations  as 
Congress  shall  make ;  and  Congress,  by  the  act 
of  March  8,  1808,  authorising  appeals,  provides 
that  "the  said  Supreme  Court  shall  be,  and 
hereby  is,  authorised  and  required  to  receive, 
hear,  and  determine  such  appeals." 

>IVitb  these  provisions  in  force,  Dorant  filed  a 
bill  in  October,  1847,  against  tbe  Essex  Company, 
seeking  to  bold  it  liable  for  certain  real  estate. 
The  bill  was  finally  ••dismissed."  An  appeal 
was  taken  to  this  court,  where,  after  hearing  tbe 
case,  tbe  judges  were  equally  divided  in  opinion; 
and,  in  conformity  with  tbe  practice  of  the  court 
in  such  cases  it  ordered  that  tbe  decree  of  the% 
court  **be  affirmed,  with  costs/' 

The  complainant,  conceiving  that  as  the  judg- 
ment in  this  court  was  by  a  bench  equally  divi- 
ded, there  had  been  no  decision  of  bis  case  by 
the  court  of  last  resort,  filed  another  bill — ibe 
bill  in  tbe  court  below— < for  tbe  same  relief  in  the 
same  matter  as  he  had  filed  the  one  before. 
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COBBESPONPENCE. 


T/ie  Division  Court  Amending  Act  of  1869 

and  the  special  rules  just  inade. 

To  THE  Editobs  op  thb  Local  Couhts'  Gakbiti. 

Gentlemen, — Sometime  since  you  inserted 
a  letter  of  mine  (see  March  No.  of  OoBette), 
signed  **  Lex,"  in  which  some  remarks  (in  ex- 
tenso),  were  made  on  the  Garnishee  clauses  of 
this  new  Act,  and  in  which  I  ventured  to  ex- 
press an  opinion  that,  under  the  second  section 
of  the  Act,  clerks  should  not  and  had  not  legal 
power  to  sign  judgment  in  cases  coming  within 
the  meaning  of  that  section,*  until  the  return 
day  of  the  summons ;  that  is,  the  Court-day ^ 
or  within  one  month  after.    In  your  remarks 


The  defendant  pleaded  that  the  former  suit  and 
decree  in  this  oourt—wbich  the  plea  avered  were 
made  after  testimofiy  was  taken  on  both  sides, 
and  the  case  heard  ob  its  merits  and  argaed  by 
couDsel — were  a  bar  to  the  present  bill.  This 
was  determtoed  by  the  oourt  below  to  be  so ;  and 
the  mandate  of  this  ooftrt  beiog  filed,  the  oom- 
plainaat  mored  for  leave  to  discotittDue  the  salt, 
or  that  the  bill  be  dismissed  withoat  prejudice. 
But  the  court  refused  leave,  and  dismissed  the 
bill,  no  words  being  put  in  the  decree  that  showed 
that  the  dismissal  was  other  than  an  absolute 
one.     Appeal  here  accordingly. 

The  questions  which  the  appellant  now  Boaght 
to  raise  were: 

1.  Whether  the  decree  of  dismissal  simply  was 
a  bar  to  a  new  suit  7 

2  What  was  the  effect  of  an  affirmance  by  an 
equally  divided  coart  7 

Boyee,  for  the  appellant,  contended : 

1.  that  the  decree  in  the  first  snit,  being  simply 
one  of  diatnissal,  did  not  prevent  the  filing  of  a 
new  bill  in  another  oourt,  or  even  in  the  aame 
court. 

2.  That  an  affirmaaoe  by  an  equally  divided 
eourt  amounted  to  nothing;  that  this  eom't,  upon 
appeal,  must  ** determine  such  appeal,"  and  that 
a  deeree  by  a  divided  court  was  not  a  compliance 
with  the  act  of  Congress.  It  was  an  abdication 
of  the  appellate  power,  and«  in  effect,  imparted 
the  power  to  the  Circuit  Court. 

Merwin  and  Storrow,  contra,  considering  the 
first  point  made  plainly  untenable,  were  proceed- 
ing to  the  second,  when  they  were  stopped  by 
the  court,  Gbieb,  J.,  referring  them  to  a  note  of 
the  late  Horace  Binney  Wallace,  Esq.,  of  Phila- 
delphia, appended  to  the  ease  of  Krebs  v.  The 
Cnrlisle  Bank,  as  to  the  efl'ect  (2  Wallace,  Jr.,  49) 
of  an  affirmance  of  judgment  by  an  equally  divi- 
ded coart,  which  he  said  was  **  dear  and  satis- 
factory." 

Mr.  Justice  Fibld  delivered  the  opinion  of  the 
court,  deciding  that  the  decree  dismissing  the 
bill  in  the  former  suit  iu  the  Circuit  Court  of  the 
United  States,  being  absolute  in  its  terms,  was 
an  adjudication  of  the  merits  of  the  controversy, 
and  constituted  a  bar  to  any  fiirther  litigation  of 
the  sfime  subject  betireen  the  same  parties.— 
American  Law  Times, 


at  the  end  of  the  article,  you  were  pleased  to 
mention  that  you  did  not  agree  with  what  I    : 
said  in  all  respects,  by  which  I  supposed  jcu    , 
dissented  from  this  view  of  the  ease.    In  joor    \ 
following  number,  howeyer,   (see  April  No.),    I 
you  seemed  to  think  the  construction  of  this    ■ 
second  section  would,  or  might  bear  my  a>&-    ; 
struction,  and  you  further  remarked,  that  the 
Board  of  County  Judges  would  set  this  deaU 
at  rest  by  the  way  in  which  they  would  fnme 
special  rules  or  forms,  in  May  last     I  had  u 
opportunity  of  oonver^ng  with  the  legal  gen- 
tleman, who,  was  in  fact  the  author  of  the 
whole  Act  framed  under  the  directions  of  the 
Government,  and  asked  him  what  was  in  bii   . 
mind'  the  meaning  of  the  word  '^  retum-iav  "   I 
and  what  was  the  intention  of  the  LegisUtun 
in  his  opinion  ;  and  he  agreed  with  my  viev 
of  the  law—that  is,  that  the  return-day  meuit 
the  eourt-day.    But  as  that  matter  may  be, 
for  the  time,  supposed  to  be  set  at  rest  bj  tbc 
new  rules,  without  any  further  remarks  on  it, 
I  will  just  for  a  moment  refer  to  them.    Sop- 
posing  my  original  view  correct,  that  a  derk 
could  not  legally  sign  a  final  judgment  in  i 
cause  under  section  two  of  this  Act,  until  upon 
or  after  the  court  day ;  I  will  next  enquire, 
does  the  Act  give  the  Board  of  County  Judges 
any  power  to  alter  the  meaning  of  the  Act  in 
this  respect? 

The  two  sections  of  the  new  Act  (Sections 
21  k  22),  relating  to  the  powers  of  "  the  Bond 
of  County  Judges  "  are  in  these  words : 

**  21.  The  Division  Courts  Act  and  this  Act 
shall  be  read  as  one  Act ;  and  the  powers  con- 
ferred on  judges  under  the  sixty-third  section 
of  the  said  Act  as  amended  by  this  Act,  shall 
extend  to  the  making  and  framing  from  time 
to  time,  of  rules  and  forms  for  the  said  Divi* 
sion  Courts  under  the  new  Act,  and  to  altering 
and  amending  the  same.^' 

It  will  be  seen  that  this  clause  does  not  alter 
the  law  (if  it  be  as  I  say),  requiring  clerks  to 
sign  judgment  on  the  return-day.    The  Board 
is  not  by  this  section  vested  with  that  poirer, 
nor  by  the  original  Act  referred  to  therein. 
**  The  power  of  making  and  framing  rules 
and  forms  "  would  not  extend  to  altering  the 
intention  of  the  law-makers.     For  instance, 
the  Judges  could  not  make  a  rule  saying,  a 
summons  should  be  served  only  five  days  be- 
for  its  return,  or  do  away  with  personal  service 
— where  personal  service  is  required,  nor  cm 
they  authorise  clerks  to  sign  judgments  sooner 
than  the  law  originally  meant  they  should, 
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Dor  can  th«7  saj  that  a  party  shall  appear  on 
the  eletenth  day  after  seryica)  where  the  Act 
says  (the  original  Act  as  well  as  the  new  Act), 
that  a  defendant  is  bound  to  sppear  on  the 
tenth  day  after  serTiee,  not  counting  the  day 
ofierviee  vr  the  court  day — So  that  if  a  party 
is  served  on  ihe  28th  day  of  May — for  a  court 
to  be  held  in  Toronto  on  the  8th  June— he  is 
legally  bound  to  appear  at  that  court  on  any 
summons  served  on  him,  because  he  has 
ten  clear  dayt^  not  counting  the  day  of  service 
or  the  court  day.  Does  the  new  or  old  Act 
give  the  Board  of  County  Judges  any  power 
to  take  away  this  right  of  the  plaintiff?  Do 
these  Acts  give  the  Board  the  right  to  say  a 
drfendant  shall  ^»pear  within  nine  days  ? 

On  the  contrary,  Section  two  of  the  new 
Act  says  that  the  summonses  mentioned  there- 
in, *^  ehall  be  werved  according  to  the  practice 
of  euch  Courte^^  which  practice  we  know 
means,  as  I  have  said — that  the  defendant  has 
only  ''ten  clear  days  to  appear  in,''  not  eleven* 
The  effect  of  the  new  rules  is  to  give  him 
eleven  days. 

Now  let  us  see  what  the  22nd  section  says : 

'*  It  only  says  the  'Board  of  County  Judges' 
shall  have  authority,  from  time  to  time,  in  ad- 
dition to  their  present  powers  to  make  rulee 
aUo  for  the  guidance  of  clerks  and  bailiffs  in 
relation  &c.,  to  their  duties  and  fees  &a,  not  in 
relation  to  suitors,  either  enlarging  or  abridg- 
ing their  rights.  I  have  before  me  a  copy  of 
the  new  form  of  summons  addressed  to  the 
defendant  thus : 

*'  You  are  hereby  required  to  appear  in  the 

said  court  on  the  (the  rule  requires  the  clerks 

to  fill  in  the)  eleventh  day  after  the  day  of 

serrice  of  this  summons  on  you.'*    By  this 

form  a  party  summoned  to  appear  on  the  28th 

May  is  within  its  meaning,  and  is  right  if  he 

appear  on  the  eleventh  day  after  its  service, 

that  is,  on  the  8th  June — at  any  time  in  that 

<2ay— having  duly  filed  his  defence  or  denial 

within  eight  days — thus  throwing  the  plaintiff 

over  that  court — and  depriving  him  of  one 

day's  privilege— perhaps  causing  the  loss  of 

his  debt — since  the  case  must  necessarily 

stand  for  trial  at  the  next  sitting  of  the  court, 

unless  the  court  sits  two  days.     In  the  after 

part  of  the  summons  it  is  stated  that  **  in  case 

you  give  such  notice  (that  is,  any  notice  of 

defence  on  such  eighth  day),   disputing  the 

claim,  the  cause  will  be  tried  at  the  sittings  of 

this  court,  to  be  held  at  (say  Toronto),  next 


after  the  return  day  first  above-named,  (which 
means  next  after  the  eleventh  day  after  service). 

Then  on  this  new  form  of  summons  we  find 
a  notice  endorsed — making  in  effect  the  return 
day  thereof  to  be  the  eleventh  day — and  au- 
thorising the  clerk  to  sign  final  judgment  on 
the  (say  the  ninth  day),  after  service,  or  at 
any  time  within  a  month  thereafter,  if  no  de- 
fence be  filed  within  eight  days. 

Now  this  authority  of  course  nullifies  the 
meaning  of  the  second  section  of  the  new  Act 
if  that  section  meant  by  the  *Wetum  day,'* 
the  court  day — and  abridges  the  defendant's 
rights,  as  the  first  part  of  that  summons 
abridges  the  plaintiff's  rights.  I  should  be 
sorry  to  set  up  my  judgment  against  the  judg- 
ment of  the  **  Board  of  County  Judges,"  or  in 
any  way  to  question  their  ability,  but  I  respect- 
fully submit  that  this  form  of  summons  is  not 
in  accordance  with  the  meaning  of  the  Acts — 
in  other  words,  abridges  the  meaning  of  sec- 
tion two  in  one  way,  whilst  it  enlarges  it  in 
another.  In  other  words,  does  the  Act  give 
the  judges  Icffielative  pouer^  or,  are  they  not 
obliged  to  frame  rulee  in  coneonance  with  the 
enactments  of  the  old  Act  and  the  new  Act  ? 
I  cannot  see  that  section  sixty-two  of  the  old 
Act  gives  any  other  power  than  to  frame  rules 
to  carry  out  the  will  of  the  Legislature. 

The  garnishee  sections  of  the  new  Act,  have 
since  my  letter  signed  "Lex,"  come  under 
review  in  various  courts  in  Canada  west  In 
one  instance  (it  may  be  important  to  say),  in 
in  the  case  of  Warmoll  v.  Gearing^  and 
Thompeon  v.  Wright^  in  the  Toronto  courts,  it 
has  been  held  by  Judge  Duggan,  the  County 
Judge — and  on  appeal  by  Judge  Morrison  in 
Chambers,  that  a  garnishee  summons  duly 
served,  takes  precedence  if  first  served  over  an 
attaching  order  issued  from  the  Queen's  Bench 
against  the  same  garnishee — (see  section  nine 
of  the  new  Act)  It  may  be  as  well  to  mention 
here  too,  that  under  section  six  (sub-sec.  4), 
of  the  new  Act,  the  judge  has  power  to  make  a 
garnishee  summons  returnable  before  him  in 
chambers,  or  on  any  special  day  named  by  him. 
Further,  it  may  be  mentioned,  that  many  suit- 
ors have  thought  that,  under  the  words  of  the 
Act,  a  debt  not  due  or  an  aeeruing  deht^  such 
as  the  partly  earned  salary  of  a  clerk-~or 
rent  accruing,  but  not  fully  due  may  be 
garnisheed.  This,  however,  is  not  so— the 
same  construction,  would  be  put,  and  has  (to 
my  knowledge),  been  put  on  the  words  of  the 


96— Vol  v.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[June,  1869. 


Act,  as  has  been  put  upon  the  words  of  the 

Common  Law  Procedure  Act    I  think  the 

Act  upon  the  whole,  is  working  usefully  in  the 

Country. 

Lex. 

Toronto,  Jane  7th,  1869. 


BE  VIEWS, 


Law  Magazikb  and  Law  Review,  May,  1869. 
Butterworth's,  London. 

The  May  number  of  the  Law  Magazine  con- 
tains the  following  articles :— The  Law  Digest 
Commission — Lord  Wensleydale — Review  of 
Mr.  Finlason*8  edition  of  Reeves'  History  of 
the  English  Law— an  old  Circuit  Leader,  (an 
interesting  sketch,  which  we  reprint  for  the 
benefit  of  our  readers,) — Some  Considerati<ftis 
on  the  Estimates  for  Law  offices— The  Real 
Estate  Intestacy  Bill— Suggestions  on  an  Im- 
proved System  of  Police  for  the  Metropolis — 
The  Election  Enquiries— Indexing  and  Digest- 
ing- Lord  Campbeirs  Lives  of  Lord  Lyndhurst 
and  Lord  Brougham ;  the  ennobled  author  gets 
it  roundly  from  all  the  writers,— The  site  of 
the  New  Law  Courts— The  First  Report  of  the 
Judicature  Commission — also  the  usual  notices 
of  New  Books,  Events  of  the  Quarter,  Ac 


APPOINTMENTS  TO  OPPICB, 

JUDGES. 

THOMAS  OALT,  of  Osgoode  Hall,  and  of  the  Ctty  of 
Toronto,  In  the  Province  of  Ontario,  one  of  Her  Majesty's 
Counsel  learned  In  the  Law,  to  be  a  Judge  of  the  Court  of 
Common  Pleas,  in  the  said  Province,  in  the  place  of  the 
Hon.  John  Wilson,  deceased.    (Gazetted  June  12, 1869.) 

COUNTY  JUDGES. 
JAMES  JOSEPH  BURROWES,  of  Osgoode  Hall,  and  of 
the  Town  of  Napanee,  in  the  Province  of  Ontario,  Esquire, 
Judge  of  the  County  Court  of  the  County  of  Lennox  and 
Addington,  to  be  the  Judge  of  the  County  Court  of  the 
County  of  Frontenac,  in  the  said  Province  of  Ontario,  in 
the.  room  and  stead  of  William  Gbobob  Dkapeb,  Eaqnire, 
deceased.    (Gazetted  June  5, 1869.) 

WILLIAM  HENRT  WILKISON,  of  Osgoode  Hall,  and 
of  the  Town  of  Napanee,  in  the  Province  of  Ontario,  Es- 
quire, Barrister-at-Law,  to  be  the  Judge  of  the  County 
0>urt  of  the  County  of  Lennox  and  Addington,  in  the  said 
Province  of  Ontario,  in  the  stead  of  James  Joseph  Bub- 
RowES,  Esquire,  appointed  Judge  of  the  County  Court  ot 
the  County  of  Frontenac.    (Gazptted  June  6, 1869.) 

WILLIAM  ELLIOTT,  Esquire,  of  Osgoode  Hall,  Baris- 
ter-at-Law,  to  be  Judge  of  the  County  Court  of  the  County 
of  Middlesex,  in  the  Province  of  Ontario,  in  the  room  and 
stead  of  the  Honourable  James  Edward  Smaul,  deceased. 
(Gazetted  June  12, 1869.) 

DEPUTY  CLERK  OF  THE  CROWN. 
WILLIAM  A.  CAMPBELL,  of  the  City  of  Toronto,  Es- 
quire, to  be  Acting  Depu^-deik  of  the  Crown,  and  Clerk 


of  the  County  Court  of  the  County  of  Oxford,  in  thi  roca 
and  stead  of  James  Kimtrba,  Eaqnlre,  npeneded.  (Qt- 
setted  Jane  12, 1869.) 

COUNTY  ATTORNEY. 

WILLIAM  ALBERT  REBVB,  of  the  Town  of  Napa&M. 

Esquire,  Barristei^t-Law,  to  be  County  Attomej  vd 
Clerk  of  the  Peace,  in  and  for  the  County  of  Lennax  aad 
Addington  in  the  room  and  stead  cHT  Wiluam  H.  Woxis- 
BON,  Esquire,  resigned.    (Gazetted  June  12, 1869.) 

NOTARIES  PUBLIC. 

THOMAS  MACINTYRE,  of  the  County  of  EI^,  Eaqniif, 
(Gazetted  May  29, 1860.) 

WILLIAM  A.  REEVE,  of  the  Town  of  Napcnee.  Esqdre, 
(Gazetted  June  6, 1869.) 

HAROLD  RANDULPH  PARKE,  of  the  Y ill^e  of  IV  r. 
Colbome,  Gentleman,  Attomey-at-Law.    (Gazetted  Jas^ 

12, 1869.) 

CORONERS. 

RICHARD  DRAKE  SWISHER,  of  the  VSla^  cf 
Thamesville,  Esquire,  M.D.,  to  be  an  Associate  OffT'^ff 
within  and  for  the  County  of  Kent  (Gazetted  Joae  i; 
1869.) 

One  of  the  bamorons  aspeots  ofa  r^pnlsife  s&b- 
ject  is  seen  io  the  curiosity  and  faatidioasoess  of 
prisoners  on  trial  for  capital  offences  with  regarl 
to  the  professional  status  of  the  noen  who  rrr 
them.  A  sheep-stealer  of  the  old  bloody  d«)s 
liked  that  sentence  should  be  passed  npoo  bla 
by  a  Chief  Jastice ;  and  in  oar  own  time  mar<i«r- 
era  awaiting  execution  sometimes  grumble  at  the 
unfairness  of  their  trials,  because  they  have  bera 
tried  by  judges  of  an  inferior  degree.  Lnd 
Campbell  mentions  the  ease  of  a  sergeant,  who, 
whilst  acting  as  Chief  Justice  Abbott's  depot 
on  the  Oxford  Circuit,  was  reminded  that  *'be 
was  merely  a  temporary"  by  the  prisoner  in  tk 
dock.  Being  asked  in  the  usual  way  if  he  bad 
aught  to  say  why  sentence  of  death  should  not  bt 
passed  upon  him,  the  prisoner  answered— '*Tes ; 
I  have  been  tried  before  a  journeyman  judge.', 
— Jeaffreton. 

GBATIFITma   MOBCKAU  TOa  DVUNKABDS.— We 

observe  that  the  Legislature  of  Illinois,  at  its 
recent  session,  has  enacted  very  stringent  tod 
peculiar  laws  for  the  edification  of  its  bibaloas 
citisens.  The  Overseers  of  the  Poor  are  to  bsfe 
charge  of  the  persons  of  the  insane,  and  habit>i&l 
drunkards,  and  the  county  courts  are  to  ordrr 
warrants  drawn  upon  the  county  treasury  for 
their  support.  When  a  person  has  been  declared 
insane  or  a  drunkard,  and  a  eonsenrator  appoio- 
ted,  he  must,  under  this  law,  at  least  remain  so 
for  one  year,  as  the  conserTator  cannot  be  re* 
moved,  except  for  miseondnot  within  that  time.— 
U.  S.  Exchange, 

Old  but  Good. — Nevada  sets  a  good  example 
of  liberality  in  legal  proceedings.  Last  vtoter 
a  prominent  lawyer  of  that  state  had  a  >ait  of 
some  importance  before  Bob  Wagstaff,  jostice  of 
the  peace  io  Scrub  City,  a  small  mining  district 
in  the  upper  part  of  the  the  county.  Afier  tbe 
evidence  had  been  taken,  and  the  lawyers  had 
finished  their  talkee-talkee,  the  counsel  for  pUio- 
tiff  arose  and  asked  the  justice  if  he  woaid 
charge  the  jury.  ••  Oh,  no,  I  guess  not,"  replied 
his  honor ;  **  I  never  charge  *eai  anything ;  tbey 
don't  get  much  anyhow,  and  I  let  'em  have  a^ 
they  make  I*' — Chicago  Legal  Ncwm 
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DIARY  FOR  JULY. 


L  Than. 

4.  srx.. 

i.  MON.. 


10.  SAT.. 

11.  SCN.. 
IS.  Td«i.. 
18.  SUN.. 
20  Tuea.. 
a.  Thuju. 

a.  SUN.. 


Dominion  Day.  Long  Vac  beg.  Laat  day  for 
Co.  COm.  ftn.  to  exam.  Aism.  Rolls,  &c. 

ea  Sunday  after  Trinity. 

Co.  Ct.  (ezc.  Tork)  Term  bes.  Last  day  for 
notice  of  trial  for  Co.  Ct  York.  Heir  and 
Devisee  sittings  commence. 

Goonty  Conrt  Term  ends. 
•7tk  Sunday  after  Trinity. 

General  Sessions  and  Co.  Ct  sit  Co.  Tork. 

8th  Sundajf  after  Trinity. 

Heir  and  Devisee  Sittings  end. 

^  Mary  Magdalene. 

9th  Sunday  after  Trinity. 


ibe  %uu\  €mxi^' 


AUD 

HUNICIPAL  GAZETTE. 

JTTIiY,  1869. 

THE  ACT  AMENDING  THE  DIVISION 
COURTS  ACT. 

We  do  not  agree  with  our  correspondent  Lex 
that  the  daj  for  the  ordinary  sittings  of  the 
court  is  necessarily  the  return  day  of  the  sum- 
mons— ^within  the  intention  of  the  amendment 
act  of  last  Session, — that  does  not  seem  to 
bare  heen  the  construction  placed  upon  the 
act  by  the  Board  of  County  Judges,  as  indi- 
cated by  their  rules ;  nor  can  we  allow  the 
explanation  Touched  for  by  our  correspondent 
as  a  proper  test  of  its  meaning,  whatever  might 
haTe  bem  in  the  mind  of  the  legal  gentleman 
who  framed  the  act  Such  solutions  would 
Derer  be  considered  as  of  any  weight  in  legal 
circles.  Acts  of  Parliament  speak  for  them- 
selves after  their  framers  are  dead  and  unable 
to  speak  of  their  meaning.  Under  the  Impe- 
rial Act  80  k  81  Vic.  cap.  142,  the  form  of 
summons  is  essentiallj  the  same  as  tho  special 
gammons  prescribed  by  our  Board  of  County 
Judges, — the  court  day.  is  not  by  that  Act 
considered  or  made  the  return  day ;  on  the 
contrary,  the  summons  in  that  particular,  con- 
sists simply  of  a  notice  to  the  defendant; 
that  unless  at  least  six  days  before  the  day  of 
appearance  he  returns  to  the  registrar  of  the 
court  at  his  office  the  notice  for  which  a  form 
is  subjoined,  he  will  not  afterwards  be  allowed 
to  make  any  defence  to  the  plaintiff's  claim,— 
that  the  plaintiff  may,  without  giving  any 
proof  in  support  of  his  claim,  proceed  to 
judgment  and  execution ;  and  if  the  defendant 
<^  g^ve  the  notice  of  his  defence  within  the 
time  specified  he  must  appear  at  the  court 


day  on  the  day  and  at  the  place  named  for 
the  sittings,  when  and  where  the  cause  will 
be  heard.  If  the  notice  is  not  given  the 
registrar,  without  the  intervention  of  the 
judge,  signs  judgment  at  the  end  of  one 
month. 

Under  the  acts  which  were  in  force  in  Eng- 
land previously  to  the  passing  of  80  &  81  Vic 
cap.  142,  the  return  day  of  the  summons  was 
without  doubt  the  court  day,  but  now,  ^^  at 
the  option  of  the  plaintiff^^  he  may  cause  a 
summons  to  issue,  in  an  English  County  Court 
suit,  in  the  ^^  ordinary  form^**  for  a  cause  of 
action  coming  within  its  provisions,  or  a 
^^$pec%al9ummon$  "  such  as  we  have  described. 
Under  the  acts  which  were  in  force  in  this 
Province  before  the  last  Session  of  the  Legis- 
lature the  day  of  sittings  was  without  doubt 
the  return  day  here,  but  the  Board  of  County 
Judges  very  possibly,  having  the  summons  by 
special  indorsement  under  the  Common  Law 
Procedure  Act, — the  change  of  practice  in- 
troduced under  it,  and  the  Imperial  Statute 
in  amendment  of  the  County  Courts  proce- 
dure in  England,  and  the  rules  and  forms  pre- 
scribed for  carrying  its  provisions  into  effect 
before  them  when  they  formed  their  rules  and 
forms,  might  have  heen  induced  to  the  con- 
clusion that  the  Provincial  Legislature  aimed 
at  the  introduction  into  our  Division  Courts 
of  a  mode  of  procedure  similar  to  that  recently 
introduced  into  the  English  County  Courts 
system  from  which  ours  is  copied. 

With  regard  to  the  work  of  the  Board,  of 
County  Judges  it  is  well  understood  that 
whatever  rules  have  been  passed  so  far  are 
only  provisional ;  it  is  not  therefore  quite  fair 
to  condemn  by  anticipation  what  they  may 
finally  decide  upon  with  reference  to  the  whole 
subject  of  our  correspondent's  communication 
until  their  work  has  undergone  full  considera- 
tion, the  duties  to  be  performed  savour  some- 
what of  legislative  powers,  at  least  as  regards 
details,  subject  however,  to  the  revision  of  the 
judges  of  the  Superior  Courts  of  Common  Law, 
and  after  the  new  rules  and  orders  shall  have 
passed  through  the  scrutinizing  ordeal  of  the 
two  sets  of  judges,  our  correspondent  may 
fiiirly  anticipate  that  all  interests  will  be  duly 
weighed  with  a  single  eye  to  carrying  out  the 
intentions  of  the  legislature. 


98— Vol  v.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[July,  18fe. 


SELECTIONS. 


LIABILITY  OF  THE  FIRM  FOR  THE  ACTS 
OF  A  PARTNER. 

The  question  under  what  circumsUnoes  the 
receipt  of  a  client's  money  by  one  member  of 
a  firm  of  solicitors  constitutes  a  receipt  by  the 
firm  so  as  to  render  them  jointly  and  severally 
liable  therefor,  is  a  question  which  inyolves 
not  only  some  consideration  of  the  law  of 
partnership,  but  also  of  the  general  relations 
between  solioftor  and  client  It  is  a  funda- 
mental axiom  of  the  law  of  partnership,  that 
the  act  of  one  partner  does  not  bind  the  rest, 
unless  it  fall  within  the  general  scope  of  the 
partnership.  Where  it  is  sought  to  charge 
the  film  with  liabilities  occasioned  by  the  act 
of  a  single  member,  the  first  question  is, 
whether  the  act  which  occasioned  the  liability 
relates  to  the  partnership.  If  it  does,  then  it 
is  well  settled  that  the  act  of  the  single  partner 
binds  all  the  others  (Bope  y.  Otut,  1  East  53). 

In  those  unfortunate  oases  which  sometimes  * 
occur,  where  a  suit  is  instituted  to  make  the 
partners  in  a  firm  of  solicitors  liable  for 
moneys  misappropriated  by  a  defaulting  part- 
ner, the  chief  question  is,  whether  the  mon^ 
80  misappropriated  came  to  the  hands  of  the 
defaulting  partner  in  the  ordinary  course  of 
the  business  of  the  firm.  If  it  did,  then  the 
firm  are  liable.  And  this,  as  we  shall  prMently 
see,  may  lead  to  nice  questions  as  to  wnat  is 
the  ordinary  course  of  business  of  a  solicitor 
qua  solicitor,  when  he  is  not  acting  in  pur- 
suance of  any  special  authority  giyen  to  him 
by  his  client 

As  a  general  proposition  it  has  been  said 
that  it  is  not  in  the  ordinary  course  of  a  part- 
nership business  of  solicitors  to  receiye  money 
for  their  clients.  This  point  was  raised  in 
St.  Auhyn  v.  Smart  (16  W.  R.  894,  1095), 
where  a  client  who  was  entitled  to  a  share  in 
a  fund  in  court  gaye  a  power  of  attorney  to 
the  firm  of  solicitors  who  had  acted  for  him 
in  the  matter  to  receive  the  money.  The 
power  was  a  joint  and  seyeral  power,  and  one 
of  the  partners  to  whom  it  was  forwarded 
ayailed  himself  of  it  to  obtain  the  mon^, 
which  he  paid  into  his  own  account  and  after* 
wards  absconded  The  Lords  Justices,  aflSrm- 
ing  Vice-chancellor  Malins,  held  that  this 
money  must  be  treated  as  haying  come^into 
the  hands  of  the  firm  in  the  course  of  their 
business  as  solicitors,  it  being  the  ordinary 
course  of  business  at  the  end  of  a  litigation 
for  the  solicitors  to  receive  the  fruits  of  that 
litigation  for  their  clients.  The  case  went  a 
good  deal  on  the  knowledge  of  the  transaction 
which  the  firm  were  constructively  deemed  to 
have  possessed ;  but  is  at  any  rate  an  author- 
ity for  it  being  in  the  ordinary  course  of  ISusi- 
ness  for  solicitors  to  receive  money  for  their 
clients,  when  that  money  is  the  fruit  of  the 
litigation  they^  have  conducted  to  a  successful 
issue.  We  shall  presently  see  that  the  general 
proposition  above  stated  must  be  accepted 
with  considerable  modification. 
It  is  not  within  the  scope  of  the  ordinary 


business  of  a  solicitor  to  receive  money  from 
a  client  for  the  general  purposes  of  investment 
(Barman  v.  Johruan,  2  £.  &  B.  61).  But  it 
seems  that  if  money  be  deposited  with  one 
partner  by  a  client  of  the  firm  for  the  parpose 
of  being  invested  in  some  particular  securitr, 
and  the  partner  misapply  the  money,  the  other 
partners  may  be  made  jointly  and  severally 
liable  to  account  for  it,  on  the  ground  of  the 
transaction  being  within  the  ordinary  coarse 
of  business  of  solicitors. 

Thus  in  the  well  known  case  of  Blair  t. 
Bromley  (5  Ha.  656,  2  Phil  854),  the  client 
had  handed  a  sum  of  money  to  a  partner  in 
the  firm  for  the  purpose  of  being  invested  on 
a  particular  mortgage.  The  recipient  partner 
presently  represented  to  the  client  that  the 
money  had  been  so  invested,  and  paid  him 
regularly  what  professed  to  be  the  interest  on 
the  mortgage,  until  the  partner  became  bank* 
rupt  It  was  then  found  out,  twelve  years 
after  the  transaction  took  place,  that  the  recip- 
ient partner  had  misappropriated  the  money. 
It  was  argued  in  that  case  that  it  was  no  part 
of  a  solicitor's  ordinary  duty  to  receive  mouev 
to  lay  out  on  mortgage  for  his  clients.  ThAt 
may  be  so  where  no  particular  mortgage  secu- 
rity is  in  contemplation.  But  in  Blair  v. 
Bromley  the  representation  was  that  a  partic- 
ular security  was  in  oontemplatioii.  That 
being  so,  to  recdve  a  client's  money  for  the 
purpose  of  being  invested  on  it  was  within  the 
ordinary  course  of  business,  and  the  defauli- 
ing  partner  had  power  to  undertake  on  behalf 
of  the  firm  the  transaction  which  he  professed- 
ly undertook  on  their  behalf;  and,  therefore, 
his  unfortunate  partner,  though  he  had  bad 
no  opportunity  of  knowing  anything  of  what 
was  being  done,  was  necessarily  held  liable 
for  the  acts  of  the  other  no  less  than  six  years 
after  the  partnership  had  come  to  an  end. 

Vice-Chanoellor  Wood,  in  BourdiUon  v. 
Boche  (6  W.  R.  618),  considered  at  some 
length  the  position  and  duties  of  solicitors  in 
this  respect  The  decision  was  that  it  is  no 
part  of  a  solicitor's'  business  qud  solicitor  to 
receive  on  behalf  of  his  clients  money  coming 
to  them  upon  payment  of  a  mortgage  debt,  or 
to  retain  such  money  for  the  purpose  of  invest- 
ment generally.  For  a  specific  inyestmeot, 
we  have  already  seen,  it  is  quite  in  the  ordi- 
nary ^urse  of  business  so  to  retain  it,  as  the 
money  in  fact  merely  passes  through  bis 
hands,  and  he  is  not  the  custodian  of  it,  unl^s 
during  the  limited  period  which  precedes  the 
re-investment  of  the  fund.  In  BourdiUon  v. 
BochSy  where  a  mortgage  had  heea  paid  off 
and  the  money  was  retained  by  the  defend- 
ant's partner  for  re-investment,  and  misap- 
plied by  him,  the  bill,  which  sought  to  make 
the  defendant  liable  as  welf  as  tne  estate  of 
the  partner  who  misapplied  the  money,  was 
dismissed  as  against  the  defendant,  upon  the 
ground  that  there  was  no  evidence  that  the 
money  was  received  for  the  purpose  of  being 
invested  on  any  specific  security,  and,  thcre- 
foro,  that  the  transaction  was  not  within  the 
ordinary  range  of  business  of  a  solicitor. 
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The  receipt  of  money  to  be  laid  out  on  a 
specified  security  ib  said  -to  be  within  tbe 
ordinary  4x>ttrse  of  business,  but  the  receipt  of 
purchase-money  on  a  vendor^  s  behalf  not 
Vinejf  7.  Chaplin  (6  W.  R.  562),  which  is 
the  authority  for  the  latter  proposition,  and  is 
explained  by  the  Vice-Chancellor  in  Earl  of 
DundonaM  t.  MtuUrman  (17  W.  B.  548,  L. 
R.  7  £q.  504),  only  gpes  to  this,  that  a  solic- 
itor as  such  has  not^  as  against  his  client,  au- 
thority to  receive  that  client's  money ;  but  it 
does  not  touch  the  question  now  before  us. 

The  cases  appeur  to  come  to  this,  that  a 
solicitor  who  acts  strictly  in  his  professional 
capacity  does  not  receive  money  on  behalf  of 
his  clients,  unless  to  be  invested  in  a  ^ec\fie 
security  or  apph'ed  in  a  particular  manner. 
Atkinion  v.  Machreth  (14  W.  R.  888),  was  a 
case  where  one  of  a  firm  of  solicitors  received 
a  sum  of  money  from  a  client,  part  whereof 
was  to  go  in  payment  of  their  bill  of  costs, 
and  the  residue  was  to  be  applied  towards 
effecting  an  arran^pent  with  the  client's 
creditors.  The  solicitor  misappropriated  the 
money.  It  was  argued  that^  the  purpose  for 
which  the  balance  of  the  money  was  given — 
riz.,  the  arrangement  with  the  creditors — ^was 
a  general  purpose  analogous  to  the  case  of 
money  bdng  handed  to  a  solicitor  for  invest- 
ment gener^y,  which  is  a  scrivener's  busi- 
ness, and  nat  a  solicitor's.  The  Master  of  the 
Bolls,  however,  held  on  demurrer  that  the 
liability  was  joint  and  several,  thus  admitting 
that  the  undertaking  to  apply  the  balance  as 
above  mentioned  was  within  the  scope  of  a 
solicitor's  business. 

In  mthingtm  v.  Tate  (17  W.  R.  247)  the 
question  was  whether  a  mortgagor  was  fairly 
entitled  to  assume  that  the  mortgagee's  solic- 
itor was  the  proper  person  to  receive  t]^e  money 
as  agent  for  the  mortgagee.  Lord  Romilly, 
H.  R.,  held  that  he  was  not,  and  on  appeal 
Lord  Hotiierly,  C,  took  the  same  view,  that 
the  mortgagor  had  paid  the  money  on  bis  own 
wrong,  inasmuch  as  he  was  not  authori^  to 
pajit  to  the  solictors. 

8t,  Auhyn  v.  Smart  is  noticeable  for  the 
qnestion  which  arose  in  it  as  to  the  jurisdic- 
tion of  the  Court  in  these  casea  That  there 
is  a  remedy  at  law  in  most  cases  is  certain, 
but,  where  the  lapse  of  time  has  barred  this, 
there  is  still  a  remedy  in  equity,  provided 
there  had  been  misrepresentation  leading  to 
the  fraud  complained  of.  In  Blair  v.  Bromley 
the  misrepresenta^on  was  made  in  1829,  and 
the  discovery  of  it  was  not  made  until  1841, 
while  the  pajinership  had  been  dissolved  up- 
wards of  sixi  years.  At  law,  therefore,  the 
^edy  was  gone.  Rutin  equity,  in  the  opin- 
ion both  of  Sir  James  Wigram  and  Ix>rd 
Lyndhurst,  the  effect  of  the  misrepresentation 
was  the  same  as  if  it  had  been  made  on  the  day 
when  the  fraud  originated  by  it  was  found  out : 
ind  that  the  right  to  relief  against  the  several 
p&rtners  was  not  gone  by  reason  of  the  firm  hav- 
ing been  dissolv^  more  than  six  years  before. 

In  the  latest  case  on  this  subject,  the  Earl 
^Dundonald  v.  Mditermanj  the  Earl,  in  ^e 


90urse  of  ui  arrangement  of  his  affairs,  in 
which  the  defendants'  firm  were  his  profession- 
al advisers,  remitted  a  bill  for  a  large  sum  to 
England,  which  bill  was  endorsed  to  the  mem- 
ber of  the  firm  who  had  throughout  taken 
charge  of  the  Earl's  affairs,  and  by  him  dis- 
counted. The  balance  of  the  amount  so  ob- 
tained was  misapplied  by  the  partner  in  ques- 
tion, who  absconded ;  and  the  suit  was  insti- 
tuted to  make  the  remaining  partners  liable 
for  the  acts  of  their  former  partner.  As  in  St 
Aubyn  V.  Smart,  the  defendants  were  preclud- 
ed from  making  out  that  the  plaintiff  had 
employed  the  defaulting  partner,  and  not  the 
firm,  by  the  circumstance  that  the  bills  of 
costs  were  made  out  in  the  name  of  the  firm, 
and  discharged  by  payments  made  to  them. 
The  main  question  was,  as  in  the  other  cases, 
whether  it  was  within  the  ordinary  business 
of  the  firm  so  to  receive  money  for  a  client, 
and  the  Vice-Ghancellor,  following  the  fore- 
going cases,  was  clearly  of  opinion  that  it  was. 
The  bill  was  transmitted  to  England  for  the 
purpose  of  providing  a  fund  to  pay  the  credi- 
tors ;  it  was  endorsed  to  the  defaulting  partner ;, 
he  discounted  it  The  cheque  thus  obtained* 
was  made  payable  to  the  order  of  the  firm,  and 
the  defaulting  partner  obtained  the  money,  part 
of  which  he  appropriated  by  using  the  firm^s 
name  in  endorsing  the  cheque.  It  was  one  of 
those  nnhappy  cases  where  some  one  or  other 
innocent  person  must  suffer,  and  the  remain  - 
ing  partners  suffered  because  they  had  placid' 
oonndenoe  in  him,  and  held  him  out  to  the- 
world  as  a  person  for  whom  they  were  respon- 
sible. 

Another  branch  of  the  case,  somewhat  re-- 
sembling  Coomer  v.  Bromley  (6  DeQ.  &  Sm. 
582),  requires  a  passing  notice.  Two  of  the 
three  partners — tne  demulting  and  another — 
were  trustees  of  a  trust  deed  executed  by  the 
Earl,  and  a  portion  of  the  proceeds  of  the  bill 
was  paid  to  them.  The  Vice-Ghancellor,  as  in 
Coomer  v.  Bromley,  held  that  this  money  was 
paid  to  them  as  trustees,  and  not  as  members 
of  the  firm,  and  that  the  partnership  was  enti- 
tled to  be  discharged  in  respect  of  it  The 
first  branch  ef  the  case  resembles  Atkinson  v. 
Machreth,  to  which  we  have  already  referred, 
although  the  circumstances  are  more  compli- 
cated. What  we  deduce  from  the  cases  above, 
of  which  we  have  given  an  imperfect  summary, 
is,  that  the  scope  of  a  solicitors  business  does 
extend  to  the  receipt  of  money  for  specific 
Greets,  but  not  for  general  purposes,  and  that 
to  receive  money  for  arrangements  with  credi- 
tors, paying  legatees,  paying  into  court,  and 
in  short,  for  any  specific  purpose  connected 
with  the  professional  business  then  in  hand, 
are  within  the  scope  of  a  solicitor's  ordinary 
du^  quite  as  much  as  they  undoubtedly  are 
at  the  present  day  within  his  every-day  pratice. 

It  must  not  be  forgotten  that  solicitors  now 
act  far  more  as  general  family  agents  than  they 
formerlv  did.  T^his  fact  will  have  to  be  borne 
in  mina  in  considering  the  older  cases,  which 
were  decided  in  days  when  the  public  required 
far  less  of  tiie  profession  than  they  do  now,  thai 
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there  is  hardly  a  conceiyahle  form  of  husiness, 
that  a  solicitor  may  not  be  called  on  to  supervise 
or  undertake  on  behalf  of  his  client— i&/ic*- 
Un'a  Journal. 


MAGISTRATES,  MCJKICIFAL, 
INSOLVENCY,  &  SCHOOL   LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 
JusTioi  Of  THi  PiAOi — QuAUTiOATioir — Con. 
Stot  C.  ch.  100,  sec.  8,  preacribing  the  qualifi- 
oation  of  JoaticeB  of  the  Peaoe,  does  not  require 
them  to  have  a  legal  estate  in  the  property ;  it  is 
«affioieat  if  the  land,  thoagh  mortgaged  in  feoi 
exceeds  by  $1200  the  amount  of  the  mortgage 
money.— i^a*«r  qui  tarn  t,  MeKtnMU^  27  U.  C. 
*Q.  B.  266. 

IssoLTiwoT— Dssn  or  Compositioh. — A  deed 
•of  oompoflition  and  discharge  under  sec.  8,  sub- 
>8eo.  4,  of  the  InioWent  Act  of  1864,  purporting 
to  be  between  the  insoWents  of  the  first  part, 
«nd  a  majority  of  the  creditors,  of  $100  and  up- 
wards, of  the  second  part,  was  B%ld  iuTalid,  be- 
•oauSe  not  executed  by  the  insoWents. 

Such  a  deed  to  be  operatlTC  must  profide  for 
the  separate  creditors  of  each  partner  as  well  as 
those  of  the  firm. 

A  purchase  of  goods  by  persons  unable  to  pay 
'  their  debts  in  full,  is  not  fraudulent  within  sec. 
"S,  unless  such  inability  is  concealed  from  the 
creditor  with  intent  to  defraud  him. —  In  the 
MaUer  of  QarraU  J-  Co.,  ItuolvenU^  27  U.  G.  Q. 
B.,  266. 

CoKMOv  Schools — AnBiTSLAnov — Coxtbact 

-WITH  TIAOHIE  HOT  UllDSB  SIAK — C.  8.  U.  C«  OE. 

64,  28  Vto.  OH.  49,  sno.  12— Plbaduio.— ir«^ 
on  demurrer  to  the  arowry  and  cognisance  set 
out  below,  that  there  is  no  right  to  arbitrate 
nnder  the  Common  School  Acts  (0.  8.  U.  C.  oh. 
64),  unless  the  contract  of  serrice  is  entered  into 
by  the  trustees  with  the  employee  in  their  cor- 
porate capacity,  and  eyidenoed  by  their  corporate 
«eal ;  and  unlcM  the  contract  has  been  so  entered 
into,  the  person  discharging  tiie  duties  of  teaoher 
has  no  legal  itatw  as  such. — Birmmfham  ▼.  Ai»- 
ffgrfordf  19  U.  0.  0.  P.  411. 


outside  the  place  of  meeting.    The  retanisg 
officer  did  not  enter  the  namee  of  the  candidstts 
in  his  book,  and  ga^e  eraaiTe  answers  to  some  of 
the  other  party  who  came  in  afterward^  »s  to 
whether  any  nominations  had  been  made  or  oot, 
and  led  some  of  the  electors  present  to  think 
that  there  was  an  hour  so  to  make  nominatiou, 
when  in  fact  there  was  less  than  half  that  tme. 
At  one  o'clock  the  returning  officer,  without 
making  any  preliminary  statement  that  eerUin 
persons  had  been  nominated,  and  without  sskiDg 
whether  there  were  any  other  candidates  to  bo 
nominated,  declared  that  the  persons  nomiDited 
at  the  opening  of  the  meeting  were  duly  elected 
by  acclamation.    The  other  side,  who  were  wait- 
ing as  they  alleged,  to  make  their  nominatioBs 
after  the  other  party,  under  the  impression  tbax 
no  nominations  had  as  yet  been  made,  proteited 
agunst  this,  and  desired  to  nominale  the  oppoo- 
tion  candidates,  (of  whom  the  relator  was  obs,) 
which  the  returning  oflioery  howcTer,  refiucd  to 
reoeiTe  as  being  too  late. 

Mdd,  I.  That  the  eleetion  must  be  set  sdde, 
and  a  new  eleotion  ordered. 

2.  That  the  relator  was  a  candidate  and  Toter 
within  the  meaning  of  sec.  108  of  the  Munid^ 
act,  although  he  had  not  been  nominated  or  voted, 
for  the  returning  officer  could  not  by  his  illepl 
acts  direst  him  of  his  rights  in  that  reepect 

8.  That  the  names  of  the  oandidAtea  should 
hare  been  submitted  to  the  meeting  weriatim  after 
the  hottr  had  elapsed,  and  an  opportunity  giva 
to  the^electors  present  to  express  their  asseot  or 
dissent,  without  which  there  conld  not  be  said 
to  hare  been  an  election  by  acclamation. 

4.  That  the  returning  oflloer  had  acted  im- 
properly and  contrary  to  the  ^^irit  of  the  law, 
and  was  therefore  ordered  tg  pay  the  costs.— 
S^.  «x  rtL  CarbUt  T.  JuU^  6  Prae.  Bep.  41. 


MuvioiFAL  HLiOTioir— iMpBOFia  OOHBVCT  or 
BBTUBxnio  omcBB— Slbotioh  bt  aoolamatiov. 
—At  a  meeting  colled  to  receire  nominations  for 
municipal  councillors,  one  party,  as  they  alleged, 
made  their  nominations  at  twelye  o'clock,  or  a 
few  moments  after,  in  the  presence  of  only  two 
or  three  persons,  and  without  any  effort  on  the 
^art  of  the  returning  officer  to  caU  in  the  people 
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SIMPLE  CONTRACTS  &  APFAIBS 
OF  EVEBY  DAT  IJIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADD^G 

CASES. 

MOBTGAGB— ABSBBOB  OV  OOYBBAVT  TO  7AT— 

IiXabiIiItt.«— Where  the  mortgage  eontains  oaly 
a  proTiso  for  making  it  Toid  on  payment  of  the 
mortgage  money,  and  a  pronso  to  a^  and  ojoct 
on  default,  but  no  coTcnant  to  pay,  no  liability 
to  pay  is  created  by  mere  proof  of  the  mortgsge; 
there  must  be  etidence  giren  of  a  loan  or  dtbt 
A  mere  promise  to  pay  such  money  in  eoasi- 
deration  of  forbearance  to  sue  would  not  bo 
bindhig,  though  if  in  consideration  of  forbeeriog 
to  sell  or  eject  it  would  be: 
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Htldt  howeTer,  that  in  this  cam  the  •▼idenoe 
of  such  latter  promise,  aet  out  below,  was  an- 
sstisfaetorj ;  and  the  jnry  haTing  found  for  the 
pUintif;  a  new  trial  was  granted.— Jacibofi  and 
vifi  T.  Teomans,  27  U.  G.  Q.  B.,  807. 


Tolls — iLLiOAiravAXD  ov — CoirviOTiOK ros 
— EzBVFnoH. — Con.  Stat.  U.  C.  eh.  49,  see.  89, 
Thioh  makes  it  an  offenoe  to  "take  a  greater 
toll  than  is  anthorised  by  law,"  does  not  apply 
to  the  ease  of  taking  toll  from  a  person  who  is 
altogether  exempt. 

If  it  did,  a  oonYietion  for  snoh  olFence  should 
ttate  the  ground  of  exemption,  and  the  fact  of 
such  eiemption  being  claimed. 

In  this  case  the  defendant  passed  through  the 
gate  on  the  10th  January,  the  collector  giring 
him  credit,  as  was  usual  between  them.  On  the 
20th  they  had  a  settlement,  and  this  toll  was 
then  demanded  and  paid.  StmbU  that  a  conric- 
tion  for  such  demand,  if  legal,  could  not  be  sop- 
ported— 7%e  Qutm  T.  Campion,  27  U.  C.  Q.  B. 


)    259. 


NoRTHiBji  Aailwat  Co.  —  Obliqation  to 
rBscB— 20  Vic.  ch.  148.— The  plaintiff,  by  per- 
mission of  one  H.,  put  his  cattle  into  a  pasture 
field  of  H.,  adjoining  defendants'  rail  way  ,^and 
the  eridence  went  to  shew  that  they  escaped 
thence  into  an  adjoining  field,  occupied  by  one 
J.,  and  thence  on  the  track,  where' they  were 
killed  by  a  train  passing.  The  plaintiff  sued, 
alleging  that  the  horses  escaped  from  the  field 
where  they  were  pasturing  by  reason  of  defects 
in  the  railway  fences. 

Beld,  affirming  the  judgment  of  the  County 
Conrt  that  he  pould  net  recorer,  for  the  horses 
were  not  in  the  field  from  which  they  escaped 
bj  the  owner's  permission. 

The  pfcMBble  to  20  Vio.  eh.  148,  which  applies 
to  this  company  the  clauses  of  **  The  Railway 
Aet"  with  respect  to  fences,  has  not  thtf  effect 
of  extending  their  liability  beyond  that  of  other 
companies  subject  to  the  same  prorisions.-—  Wil- 
ton  T.  The  Ifortkern  Railwajf  Company  of  Canada, 
Q  B.,  H.  T..  274. 

Lord  Eldon,  when  he  was  handsome  Jack  Scott 
of  the  Northern  Circuit,  was  about  to  make  a 
short  cot  oyer  the  sands  from  UlTcrstone  to  Lan- 
caster at  the  flow  of  the  tide,  when  he  was  re- 
strained from  acting  on  his  rash  resoWe  by  the 
representations  of  an  hotel-keeper.  ■*  Danger, 
danger,'*  asked  Scott,  impatiently ;  "  hare  you 
ever  loU  anybo<ly  there  7  "  Mine  host  answered 
slowly,  •*  Nae,  sir,  naebody  has  been  lont  on  the 
>aods,  thepuir  bodiet  have  been  found  at  low  water, 
—Jtaffraon, 


ONTABIO  BEPOBTS. 


QUE£N*S  BENCH. 


BeporUd  by  Christopeteb  Robinson,  Esq.,  BarrUter-at' 
Law,  BeporUr  to  the  Qmrt.) 


MoLlAH  ijn>  THl  CORPOBATIOM  01   THK  ToWN  Of 

St.  Catharisbs. 

ifimieipaZ  corj)oration»— Markets— 99  A  80  Vie.  eh.  51,  me. 
996.  ntb-mc.  19— SI  Vic.  th,  SO,  uc,  S9. 

The  oorpoFstion  of  a  town  by  by-law  enacted  that  no 
batcher,  huckster,  or  runner,  should  buy  or  contract  for 
any  kind  of  fresh  meat,  provisions,  Ac.,  such  as  were 
usually  sold  in  the  market,  on  the  roads,  streets  or  any 
place  within  the  town,  or  within  one  mile  distuxt  there- 
m)m,  between  certain  hours  in  the  day : 

Beldf  clearly  unauthorized,  for  their  power  (pmder  29  ft  30 
Vic.  ch.  57,  see.  296,  sub-sec.  12,  as  amended  by  81  Vic. 
ch.  80,  sec.  32),  extends  only  to  butchers  livi^  in  the 
town  or  within  a  mile  of  its  limits. 

The  rule  niei  to  quash  the  by-law  was  entitled  *'  In  the 

matter  of appellant,  and respondent ; "  Meld 

no  objection. 

[27  U.  C.  Q.  B.  60S.J 

Jamei  MiUer  obtained  a  rule  calling  on  the  cor- 
poration of  the  town  of  St  Catharines  to  shew 
cause  why  the  second  section  of  their  by-law, 
passed  on  the  16th  April,  1868.  entitled  a  by-law 
to  amend  by-law  No.  20,  relating  to  the  market 
of  the  town  of  St.  Catharines,  should  not  be 
quashed  with  costs,  upon  the  ground  that  the 
corporation  had  no  power  to  restrain  the  baying 
of  or  contracting  for  the  articles  in  the  said 
second  section  mentioned,  in  the  manner  therein 
stated,  by  all  or  any  of  the  persons  at  the  places 
therein  stated. 

In  support  of  the  application  the  affidarit  filed 
was  entitled  in  this  court,  and  in  \he  matter  of 
James  McLean,  appellant,  and  The  Corporation > 
of  the  Town  of  St  Catharioes,  respondents. 

The  second  section  of  the  by>law  in  question > 
enacted  that  no  butcher,  hockster  or  runner 
should  buy  or  contract  for  any  kind  of  fresh 
meat,  proTisions,  eggs,  and  all  articles  required 
for  family  use,  and  such  as  are  usually  sold  for 
family  use,  and  such  as  are  usually  sold  in  the 
market,  on  the  roads,  streets,  or  any  place  with- 
in the  town,  or  within  one  mile  distant  from  the 
outer  limits  thereof,  on  any  day  before  the  hour 
of  nine  o'clock,  a. m.,  between  the  first  days  of 
April  and  November,  or  before  the  hour  of  ten 
o'clock,  a.m.  on  any  day  during  the  remainder  of' 
the  year. 

Barrieon^  Q.  C.  shewed  cause,  referring  te 
Fennell  t.  The  Corporation  of  Ouelph,  24  U.  C  Q.> 
B.  288;  and  he  took  a  preliminary  objection  that; 
the  affidaTit  was  improperly  entitled  as  in  a  cause, 
and  styling  the  applicant  appellant  and  the  cor- 
poration respondent. 

Kerr  supported  the  rule. 

MoRBisov,  J,f  delirered  the  judgment  of  the- 
Court. 

As  to  the  preliminary  objection  the  case  of 

Hargreavee  ▼.  Hayee^  5  £.  A  B    272,  followed  by 

the  judgment  of  our  Court  of  Common  Pleas  in 

Re  Burrowee  18  C.  P.  602,  disposes  of  the  first 

branch  of  the  objection,  and  the  case  of  In  r« 

Imeeon  aud  Homer,  9  Dowl.  651,  shews  that 

words  such  as  appellant  and  respondent  may  be 

treated  as  surplasage 

Then  as  to  the  by-law  in  question,  there  can 

I  be  no  doubt  that  the  corporation  has  exceeded^ 

I  its  powers.      The  authority  under  which  tho 
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mnnieipality  aaanmed  to  act  is  oonUined  in  the 
296th  section  of  29  &  80  Vio.  oh.  61.  Snb-eeo. 
12  of  that  clause,  as  amended  by  81  Vic.  oh.  80, 
•eo.  82,  enacts,  that  the  council  of  any  town, 
&c,  may  pass  a  by-law  **  for  preventing  and  re- 
gulating the  purchase  of  such  things"  (those 
mentioned  in  the  preceding  sub-sections,  and 
which  are  the  articles  referred  to  in  the  by-law 
in  question),  '*  by  hucksters,  butchers  or  runners 
Uvinff  within  the  municipality,*or  within  one  mile 
from  the  outer  limits  thereof." 

It  is  (juite  clear  from  the  language  used  that 
tub-sec.  12  applies,  and  was  only  intended  to 
apply  to  butchers,  dEC,  resi^Hng  in  the  town, 
or  within  a  mile  from  its  limits,  and  purchasing 
within  the  limits  of  the  town,  and  not,  as  assum- 
ed by  the  framers  of  this  by-law,  to  apply  to  any 
butcher,  &o.,  whether  a  resident  of  the  town  or 
elsewhere,  buying  or  contracting  for  any  of  the 
things  referred  to  within  a  mile  of  the  town. 
Such  a  by-law  is  quite  inconsistent  with  the 
rights  and  jurisdiction  of  the  neighbouring  muni- 
pality. 

One  can  understand  the  Legislature  hairing  In 
Tiew  butchers,  &c.,  living  within  a  mile  of  cities 
and  towns,  who  may  deal  in  the  articles  mention- 
ed in  the  statute,  or  purchase  them  within  the 
limits  of  such  corporations,  and  in  such  case  giT- 
ing  authority,  as  they  have  done,  to  the  councils 
of  cities  and  towns  to  regulate  the  purchasing 
within  their  limits  by  such  non-residents  in 
common  with  the  butchers,  fte.,  residing  therein ; 
but  that  is  quite  another  thing  from  authorising 
the  making  of  by-laws  to  prevent  and  regulate  the 
purchasing  of  articles  outside  of  the  limits  of  the 
city  or  town  by  persons  living  in  the  adjacent  and 
other  municipalities,  all  of  which  this  by-law 
assumes  to  do,  for  its  provisions  are  wide  enough 
to  embrace  hucksters,  &c.,  living  in  the  city  of 
Toronto  buying  and  contracting  for  any  of  the 
things  enunciated  within  a  mile  of  St  Catharines. 

BuU  abtolute  inih  eorti. 


CHANCERT. 


Reported  hy  Alsz.  Qbast,  BarrUter<ii-LaK,  Rtporter  to 


LiviMosTOHi  V.  Thi  WisraBX  Ihsxtbahoi  Co., 

[Im  Appbal]. 

Firs  imuranee — Mortgoffe. 

A  fire  policy,  In  faror  of  a  mortgagor,  contained  a  claoM 
providing  that  in  the  event  of  iosa  under  the  policy,  the 
amount  the  aaaured  might  be  entitled  to  i-eceive,  should 
be  paid  to  A.  L,,  mortgagee. 

Held,  by  the  Court  of  Appeal  that  this  clause  did  not 
^alcc  A  L.  the  assured ;  and  that  a  subsequent  breach 
by  the  mortgagor  of  the  conditions  of  the  policy,  made 
it  void  as  respected  A.  L.  as  well  as  hiself.  [Spraooe, 
V.C.,  ^lissenting.] 

[15  Chan.  Rep.  0.] 

This  was  an  appeal  by  the  defendants  from 
the  decree   of  the  Court  below,  as  reported, 
14  Chan.  Rep.  437. 
Mr.  Blaks,  Q.  C,  and  Mr.  />.  A.  Sampton,  for 

"the  appellants,  contended  that  the  decree  was 
erroneous  nnd  ought  to  be  reversed,  on  the 
grounds  that  the  right,  if  any,  of  the  plaintiff  in 
the  Court  below,  against  the  appellants  under 
the  policy  in  the  pleadings  mentioned  was,  ac- 
cording to  the  true  construction  of  the  policy,  a 
right  merely  to  receive  what,  if  any,  insurance 

r moneys  might,  under  the  policy,  become  payable 


to  the  injured,  Francis  Porte ;  that  uoder  tke 
conditions  of  the  policy  the  same  was  avoided 
by  the  other  insurance  effected  by  Porte  m  the 
pleadings  mentioned,  and  therefore  no  iasorsBce 
moneys  ever  became  payable  to  Porte,  and  th*t 
no  insurance  moneys  ever  became  payable  mider 
the  policy  to  either  Porte  or  the  plaintiff. 

Mr.  McLennan,  for  the  plaintiff,  suboiitted 
that  the  decree  was  right,  on  the  grounds  Um 
the  intention  of  the  parties  and  the  effect  of  the 
instrument  in  question  was  to  insare  the  plsia- 
tiff  to  the  extent  of  his  interest  In  the  property; 
that  the  plaintiff's  insurance  could  not  be  affect- 
ed by  any  acts  of  the  mortgagor  in  oontTaveaUon 
of  the  terms  of  the  policy. 

Pbapib,  C.  J.— On  the  3rd  June,  18G5,  Frineii 
Porte  mortgaged  a  house  and  some  land.  In  the 
first  oonceseion  of  the  township  of  King^n,  to 
Archibald  Livingstone,  to  secure  payment  to  the 
latter  of  $300,  with  interest  at  seven  per  cent, 
within  two  years.  The  mortgage  deed  contained 
a  covenant  that  the  mortgagor  should,  during 
the  continuance  of  the  security,  insure  the  pre- 
mises and  keep  them  insured  for  at  least  $300, 
and  should  on  the  making  or  renewing  any  and 
every  policy  of  assurance,  assign  the  name  to 
the  mortgagee  ;  and  it  was  agreed  that  if  the 
mortgagor  did  not  fulfil  this  covenant,  the 
mortgagee  might  effect  the  insurance  at  the  ex- 
pense and  charge  of  the  mortgagor. 

On  the  15th  Augjast,  1866,  the  plaintiff  Liriag. 
stone  having  previously  spoken  to  Mr.  Sfaav, 
who  was  agent  for  the  defendants  at  Kingston 
(telling  him  that  he  wanted  Porte  to  insure  the 
premises ;  that  he  wanted  Porte  to  insure  to 
secure  his  mortgage),  paid  such  agent  $4.50  as 
premium  on  an  assurance  to  the  extent  of  $300, 
and  obtained  an  interim  receipt,  which  refers  to 
the  property  to  be  insured  as  described  in  appii- 
cation  No.  870,  but  contains  nothing  to  shew  the 
name  in  which  the  policy  was  to  be  granted,  nor 
the  interest  of  the  party  to  be  assured.  The 
ngent  had  applied  several  times  to  Porte,  telling 
him  that  the  plaintiff  desired  him  to  insure  to 
secure  the  mortgage,  and  Porte  made  the  appli- 
cation and  then  the  plaintiff  paid  the  premino, 
and  received  the  interim  receipt.  Upon  thi^tbe 
appellants  (the  defendants  below)  granted  a 
policy  to  Thomas  Porte,  against  loss  by  fire,  on 
the  property  mentioned  in  the  application,  which 
policj^  was  delivered  to  the  plaintiff,  and  was  in 
the  ordinary  printed  form,  except  that  immedi- 
ately  following  a  written  description  of  the 
premises,  was  further  written :  **  In  the  event  of 
loss  under  this  policy  the  amount  the  as^^nred 
may  be  entitled  to  receive  shall  be  payable  to 
A.  Livingstone,  mortgagee." 

Among  other  conditions  indorsed  on  tbi9 
polioy  there  was  one  (the  6th)  to  the  effeec  that 
in  case  of  subsequent  assurance,  notice  thereof 
must  be  given  in  writing  at  once,  and  such  sub- 
sequent  assurance  indorsed  on  this  policj,  or 
otherwise  acknowledged  in  writing,  in  default 
whereof  the  policy  would  become  of  no  effect 

Francis  Porte  did,  however,  after  this  policy 
was  granted,  and  without  the  knowledge  of  the 
plaintiff,  effect  an  insurance  with  the  Hartford 
Fire  Insurance  Company  on  the  same  property, 
of  which  insurance  no  notice  was  ^ven  to  the 
defendants. 

There  was  parol  evidence  that  the  defeodaots 
had  a  rule  to  insure  owners  only,  and  that  if 
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ftpplieatioiia  were  made  in  the  name  of  a  mort- 
gagee for  in<iarftaee,  they  were  returned  at  once 
and  cancelled. 

Ob  the  5th  December,  1865,  the  honse  was 
damaged  and  deatroyed  by  fire  to  the  amount  of 
$300. 

In  May,  1866,  the  plaintiff  filed  his  bill,  pray- 
ing that  the  policy  might  be  reformed  by  enbeti- 
tating  the  name  Francis  for  Thomas,  and  that 
be  might  be  declared  to  be  entitled  to  be  paid 
the  amount  of  the  loss  or  damage  sustained  by 
him  as  mortgagee,  and  that  the  Western  Assur- 
tnee  Company,  the  appeUants,  might  be  ordered 
to  pay  the  same  to  him. 

The  canse  was  heard  first  before  Spbaoob, 
V.C,  who  decided  it  in  the  plaintiff's  favor.  It 
was  afterwards  reheard  before  the  Chancellor 
and  both  the  Yioe-Chanoellors ;  and  the  Court, 
the  Chancellor  dissenting,  affirmed  the  decree 
with  costs. 

There  is  no  room  for  doubt  that  the  name 
Thomas  was  inserted  in  the  application  and  con- 
fleqaently  in  the  policy  by  the  mistake  of  the 
defeadants'  agent,  and  was  properly  changed  to 
Francis.  The  application  to  insure  was  made 
by  Francis,  who  was  owner  and  occupant  of  the 
premises. 

The  bill  asserts  that  LiTingstone  made  the 
applloation  for  insurance,  to  which  assertion  the 
ioterim  recoipt  giTCS  some  apparent  support,  for 
the  premium  is  acknowledged  to  be  paid  by  him, 
aod  00  other  person  is  named  in  the  receipt,  but 
the  premium  is  stated  to  be  received  on  an  insur- 
tnee  on  property,  described  in  application  No. 
870,  and  though  the  application  was  not  put  ia 
efidence,  yet  the  ewidence  of  Mr.  fShaw  contra- 
dicts the  assertion  that  the  plaintiff  was  the 
ftppUcant 

It  shews  that  his  instigation  and  pressure 
upon  Porte,  made  through  Mr.  Shaw,  procured 
an  application  to  be  made  by  Porte,  and  that  the 
moaey  for  the  premium  was  paid  by  the  plain- 
tiff, but  the  aet  of  applying  was  incontestably 
that  of  Porte,  who  is  recognised  as  the  owner 
tod  occupier  of  the  building,  and  is,  in  connec- 
tion with  the  ownership  and  occupation,  desig- 
nated as  the  "  assured."  It  is  also  a  matter  of 
obvioos  inference  from  the  parol  CTidence,  coup- 
led with  the  contents  of  the  pol\dy,  that  the 
Appellants  were  aware  that  the  relation  of  mort- 
gagor and  mortgagee  existed  between  Porte  and 
the  pluntiff,  and  that  Porte  was  willing  or  CTen 
desirous  that  the  insurance  should  be  a  security 
to  the  plaintiff  for  his  mortgage  money,  and  I 
think  it  exceedingly  probable  that  the  appellants 
were  informed  that  Porte  was  bound  to  obtain 
an  assonnce  for  that  object,  and  with  that 
knowledge  agreed  that  whate?er  money  became 
due  ander  the  terms  of  the  policy  should  be  pay- 
able to  the  plaintiff. 

It  cannot  be  asserted  on  the  eridence  that 
UTiogstone  was  the  applicant  for  the  insnranoe 
or  that  Porte  was  not.  GiTen  then  a  eovenant 
entered  into  by  A  to  procure  and  effect  an  in- 
aaraoce  on  a  house  belonging  to  A.,  and  the 
gnat  of  a  policy  to  A.,  founded  upon  an  appU- 
eation  by  A.  to  insure  that  house.  Upon  these 
faets,  who  is  the  assured  ?  I  cannot  conceiTc  a 
donbt  but  that  A.  is.  Add  to  these  data,  that 
the  assurers  hate  made  it  a  settled  rule  In  the 
eoadoct  of  their  business  not  to  grant  a  policy 
to  assure  the  interest  of  a  mortgagee ;  that  A. 


in  his  application,  after  stating  that  he  is  owner 
and  occupant,  subject  to  a  mortgage  to  B. ,  and 
that  he  desires  that  if  any  sum  shall  become 
payable  to  him  (A.)  under  the  policy,  the  assurers 
will  pay  that  sum  to  B.,  without  further  refer- 
ence to  or  authority  from  him  (A.),  and  the 
assurers  agree  to  this,  will  not  these  words, 
**  the  amount  the  assured  shall  be  entitled  to 
receive  shall  be  payable  to  B.,"  simply  but  une- 
qoiTOcally  express  the  intention  and  desire  of 
the  assured,  and  Uie  undertaking  of  the  assurers 
to  giTO  effect  to  it  f  If  Porte  had  assigned  this 
wery  policy,  as  he  covenanted  to  do,  will  it  be 
asserted  that  (the  assurers  consenting)  the 
assignment  had  nothing  to  operate  upon  because 
Porte  was  not  the  assured.  It  is  to  the  absence 
of  that  assignment,  and  to  Porte's  breach  of  the 
said  condition  indorsed  on  the  policy  that  this 
litigation  is  owing.  I  should  haTe  added,  pro- 
bably, to  Porte's  inability  to  make  oompensatioa 
for  his  breach  of  the  eoTcnant  to  assign. 

The  construction  of  the  words  «  the  amount 
the  assured  may  be  entitled  to  recei?e  shall  be 
payable  to  A.  Livingstone,  mortgagee,"  for  which 
the  plaintiff  contends  is,  that  they  make  Living- 
stone  or  shew  that  he  is  *'  the  assured.*'  It 
seems  to  me,  if  it  rests  on  these  few  words,  to 
be  reasoning  in  a  circle,  starting  thus :  Living- 
stone is  the  assured  because  he  is  to  receive  the 
money ;  and  returning,  Livingstone  is  entitled  to 
receive  the  money  because  he  is  the  assured.  If 
the  construction  rests  on  a  more  general  view, 
then  we  find  that  the  assurance  is  on  a  building 
"owned  and  occupied  by  the  assured.*'  Who 
owned  and  occupied  it  f  Francis  Porte.  Whom 
do  the  Company  at  the  beginning  of  the  policy 
declare  they  insure  ?  Francis  Porte.  8o  far  at 
least*  Francis  Porte,  not  the  plaintiff,  is  the  as- 
sured. I  do  not  see  any  inaccuracy  of  expres- 
sion in  what  follows.  Surely  the  owner  of  the 
building  insured,  the  applicant  for  the  insurance, 
the  person  who  is  declared  by  the  Company  to 
be  insured  by  them,  is  with  perfect  accuracy 
called  the  assured  ;  and  it  is  to  the  assured  that 
the  indemnity  for  loss  by  fire  is  to  be  made,  not 
necessarily  by  money,  but  in  the  option  of  the 
Company,  by  repair  or  rebuilding.  The  inaccu- 
racy, therefore,  if  any,  is  in  &e  construction 
put  on  the  words  **  payable  to  A.  Litingstone." 
They  import  an  undertaking  on  the  part  of  the 
Company  to  pay  the  money,  which  is  Porte's 
under  the  policy,  to  Livingstone,  Porte's  mort- 
gagee ;  and  as  the  policy  was  granted  solely  on 
Porte's  application,  I  infer  that  Porte  requested 
and  authorised  this  disposition  of  the  money 
which  he  might  be  entitled  to  receive ;  and  I 
think  this  la  doing  far  less  violence  to  the  lan- 
guage used,  than  to  make  the  plaintiff  the  assur- 
ed, when  he  never  msde  any  application  for 
insnranoe,  and  when  his  interest  was  one  on 
which  the  Company  would  not  grant  a  policy. 

I  do  not  mean  to  say  that  this  undertaking  of 
the  Company  made  to  Porte,  and,  as  I  infer,  at 
his  request,  gave  the  plaintiff  no  right  to  the 
money,  but  in  my  humble  judgment  it  was  not 
as  the  assured. 

Entertaining  then  the  opinion  that  Porte  was 
the  assured,  it  follows  that  the  conditions  of  the 
policy  were  to  be  observed  and  kept  by  him.  A 
violation  of  the  sixth  condition  hns,  it  appears, 
taken  place,  and  the  consequence  is,  the  po:icy 
became  of  no  effect. 
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Therefore,  in  my  opinion,  the  decree  shoald 
be  rerereed,  and  the  plaintiff's  bill  diemiesed 
irlth  costs. 

I  shoald  add  that  I  haTC  considered  the  ease 
of  Burton  T.  The  Oore  Mutual  In9urane$  Com- 
pany, 12  Grant,  166.  The  fact  that  there  was 
an  assignment  in  that  case  maj  be  sufficient  to 
cUstingnish  it,  bot  if  not,  it  would  require  more 
consideration  than  I  have  yet  given  to  it,  before 
I  could  follow  it  to  the  extent  necessary  to  de- 
cide this  case  in  ftTor  of  the  plaintiff. 

Spraogi,  y.C,  said  that  in  disposing  of  this 
case  originally  he  had  proceeded  mainly  on  the 
case  of  Burton  t.  The  Oore  Dietriet  Mutual  In- 
turanee  Co.,  from  which  he  had  found  it  impos- 
sible to  distinguish  the  case,  and  subsequent 
consideration  had  failed  to  conyince  him  that  he 
was  wrong. 

GwTNiiB,  J. — Admitting  that  the  policy  may 
be  rectified  by  the  insertion  of  the  name  of 
•Francis"  instead  of  "Thomas"  Porte,  I  entire- 
ly concur  in  the  judgment  delivered  by  his  Lord- 
ship the  Chancellor  in  the  Court  below,  that  the 
bill  shoald  be  dismissed  with  costs. 

The  bill  does  not  pray  any  rectification  of  the 
policy  by  the  insertion  of  the  plaintiffs'  name  as 
the  insured  ;  nor  if  it  did,  would  such  a  prayer 
be  granted,  for  in  that  respect,  it  is  utterly 
denied  by  the  defendants  that  there  was  any 
mistake,  and  unless  the  mistake  be  mutual  there 
can  be  no  rectification. 

When  rectified,  however,  by  the  insertion  of 
the  name  of  *'  Francis  "  Porte,  the  policy  then 
becomes  a  contract  between  the  Company  and 
him,  the  terms  and  conditions  of  which  avoid 
the  policy  in  the  event  which  has  happened — 
and  in  the  face  of  such  forfeiture  the  plaintiff 
cannot  succeed  without  an  alteration  in  the  terms 
of  the  contract,  which  no  court  has  any  pbwer 
to  make  to  the  prejudice  of  one  of  the  contract- 
ing parties. 

Psr  Curiam. — Decree  of  Court  below  reversed, 
and  the  plaintiff's  bill  dismissed  with  costs. — 
[SpRAOon,  V.  C,  dissenting.] 


IN  THE  COUNTY  OF  NORFOLK. 


Is  Kl  KlLUf ABTIB  T.    PoffTUfO. 

The  various  objections  raised  and  arguments 
used  by  counsel  will  appear  In  the  judgment. 

Wilson,  J. — After  carefully  considering  the 
numerous  objections  raised  by  Mr.  Foley,  of 
counsel  for  the  tenant,  to  the  preliminary  pro* 
eeedings  in  this  matter,  with  the  answers  made 
by  Mr.  Tisdale  in  reply,  and  having  examined 
also  the  various  authorities  to  which  my  atten- 
tion was  directed,  I  have  oome  to  the  conclusion 
that  although  the  sffidsvits  filed,  are  only  incep- 
tive, and  intended  merely  to  show  t^ prima  facie 
case,  they  may  still  be  attacked,  and  the  prelim- 
inary proceedings  set  aside  upon  sufficient 
grounds  being  shown,  at  any  time  before  the 
taking  of  the  inquisition. 

Among  the  objections  raised  by  Mr.  Foley,  the 
one  referring  to  the  jurat  of  the  affidavit  made 
by  the  landlord,  appeared  to  be  important,  but 
on  examining  the  rules  of  court  and  many  deci- 
sions bearing  on  this  point,  it  appears  to  me,  by 
a  fuir  couBtruction  of  the  language  used,  that 


the  jurat  in  this  ease  does  contain  in  effect,  sH 
that  is  required  by  the  roles  of  eourt  The 
argument  advanced  by  Mr.  Foley  to  the  cfisot 
that  **  the  legal  title  to  actual  possesnon  isneees- 
sary  to  the  landlord"  is  Incontrovertible,  bit 
neither  the  papers  filed,  nor  the  evidence  show 
to  my  satisfaction  that  he  had  parted  with  iL 
The  mere  fact  that  Killmaster  had  entered  ioto 
a  written  agreement  to  sell,  and  had  bound  him- 
self, at  a  future  day,  and  on  the  performance  of 
certain  conditions  to  convey  the  land  to  oee 
Smith,  and  to  give  him  possession  by  the  Ist  af 
April,  does  not  deprive  the  landlord  of  his  lefil 
right  to  the  premises.  It  was  asserted  that  the 
title  to  the  possession,  had  passed  to  Smith,  io 
consequence  of  this  agreement  to  soil  and  a  bo&d 
for  a  deed  having  been  executed  by  the  landlord, 
but  as  Mr.  Tisdale  pertinently  remarked,  if  Mt. 
Foley's  argument  was  carried,  it  would  neces- 
sarily lead  to  this^that  the  only  oase  in  vbidi 
a  landlord  could  eject  his  overholding  teeaot 
under  this  Act,  would  be  where  he  had  do  teoasi 
ready  to  go  in  at  the  expiration  of  the  tera 
of  the  overholding  tenant !  The  interpretsrioo 
clause  (see.  18),  making  the  term  "landlord" 
include  **  the  person  entitled  to  the  possessios 
of  the  land,"  of  course  can  only  mean  the  peraos 
entitled  to  it  at  law  as  against  the  tenant,  it 
does  not,  and  never  could  be  intended  to  confer 
upon  an  incoming  tenant,  the  right  to  take  pro- 
ceedings under  the  Act,  in  his  own  name,  agminst 
the  overholding  tenant— which  would  be  the 
necessary  result  of  Mr.  Foley's  argument 

Without  referring  further  to  the  prelimiotrj 
objections  raised  by  Mr.  Foley  on  behalf  of  his 
client,  and  taking  into  consideration  all  the  evi* 
deoce  before  me  in  the  matter,  I  cannot  avoid 
coming  to  the  conclusion  that  with  reference  to 
that  part  of  the  farm  (some  22  acres)  which  the 
tenant,  not  only  ploughed  but  sowed  with  fall 
wheat,  apparently  with  the  full  knowledge  and 
consent  of  his  landlord,  that  he  (the  landlord)  n 
not  entitled  to  recover,  and  that  therefi>re  the 
tenant  has  a  right  to  conUnae  in  possession  of 
at  least  that  part  of  the  farm.  As  to  the  residae 
of  the  premises,  I  cannot  say,  Arom  all  that  h«a 
taken  place  between  the  parties,  that  the  tenant 
has  no  color  of  right  to  continue  the  possession 
for  the  remainder  of  the  year.  There  are  several 
facts  proved  nhich  go  to  show  that  there  was  sa 
honest  dispute  between  the  parties  on  the  qnes- 
tion  of  the  tenant  giving  up  possession  in  April. 
such  as — the  fall  ploughing;  the  agreement  that 
the  tenant  shoald  be  paid  for  it ;  the  non-pay- 
ment and  non-tender  thereof  up  to  this  raomest; 
the  provision  in  the  agreement  fbr  sale  between 
Killmaster  and  Smith  in  reference  to  this,  sod 
to  the  obtaining  possession ;  the  attempt  at  a 
setUement  and  compromise,  thereafter,  and  other 
circumstances,  all  tending  to  establish  the  fact, 
that  there  was  a  bona  fide  contention  between  the 
parties ;  under  all  these  circumstances  it  does 
not  appear  to  me  that  I  would  be  justified  in  ex- 
ercising the  summary  jurisdiction  given  me  by 
the  statute ;  I  must  therefore  leave  the  landlord 
to  his  ordinary  remedy  by  ejectment. 

The  jndge  is  not  to  try  any  issue  between  the 
parties,  he  is  merely  to  ascertain  whether  the 
tenant  is  wrongfully  overholding,  without  any 
right  or  color  of  right  to  continue  in  the  posses- 
sion. There  were  several  other  points  and  objec- 
tions raised  in  this  cnse,  but  as  the  landlord,  to 
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ny  miod,  Ikils  on  the  stibsUotial  groondt  above 
Bttted,  it  is  unneeessaiy  now  for  me  to  determine 
tliem. 

Case  dumitaed. 


BOWLBT  ▼.  OwiH. 


Under  johm  Act. 

WiLfiOH,  Co.  J.— In  this  etse  it  was  proved  that 
an  aotion  of  ejectment  for  the  recovery  of  the 
nme  premises  is  now  pending  between  these 
parties*  I  do  not  find  that  this  is  a  ground  of 
defence  or  answer  to  the  present  proceedings, 
bat  it  is,  I  think,  a  ground  for  staying  prooeed- 
ifigs  in  the  present  matter,  until  the  action  of 
ejectment  has  been  either  determined  or  disoon- 
tioaed,  and  the  costs  thereof  paid.  When  the 
proceedings  in  ejectment  have  been  thus  deter- 
mined, the  present  proceedings  may  be  continued. 
I  think  U  is  quite  clear  that  the  statute  does  not 
intend  that  eoncnrrcnt  proceedings  should  be 
taken  in  ^ectment  and  under  the  sutute  respec- 
ting overlu>lding  tenants. 

Proeeedingi  Mtayed, 

Muf. — ^The  aotion  of  ejectment  having  been 
tried  and  a  verdict  found  for  the  plaintiff.  I 
ordered  the  present  application  to  be  dismissed 
with  costs. 


IX  THE  FIRST   DIVISION   COURT  OF  THE 
COUNXr  OP  ELGIN. 


TwnDALB  ▼.  Applston.  * 

InttrpUadtr — What  ariicUs  exempt  from  eeitnre  under  8S 
Vk.  Cap.  25,  See.  /^  eub-sec.  6— Right  of  Judgment  debtor 
to  ditpoee  of  goods  to  exempt 

HuoBis,  Co.  J. — I  have  delayed  this  judgment 
beyond  the  time  I  allotted  to  myself  for  the 
porpose,  because  the  authorities  npon  the  ques- 
tion involved  with  regard  to  the  tools  seized  are 
not  very  direct,  and  the  American  case  referred 
to  in  the  argument  might  be  very  valuable  if  we 
bad  had  the  American  statute  to  compare  with 
our  own  and  the  full  report  of  the  case  to  read. 
By  the  ISlst  Sec.  of  the  Division  Court  Act,  the 
bailiff  was  authorised  to  seise  and  take  any  of 
the  goods  and  chattels  of  the  debtor,  excepting 
bis  wearing  apparel  and  bedding  and  that  of  his 
family,  and  the  tools  and  iifiplements  of  his  trade 
to  the  valae  of  $20,  which  to  that  extent  were 
exempted  from  seixore.  By  the  2nd  Sec.  of  the 
Act  2.1  Vic.  Cap.  25,  so  much  of  the  I5lst  Sec. 
M  exempts  certain  chattels  from  seiiure  under 
eiecQtions  issued  under  the  first  named  Act  is 
repealed,  and  in  lien  thereof  the  following  words 
are  anbstituied  and  are  to  be  read  after  the 
vord  *»  excepting "  in  the  said  section,  vii. : 
•*  Thote  which  are  by  law  exempt  from  teizure  " 
Then  the  4th  Section  of  the  repealing  Statute 
provides  that  **  the  following  chattels  are  hereby 
deeiftred  exempt  from  seizure  under  any  writ 
issnrd  out  of  any  Court  whatever  in  this  Pro- 
^oee.'*  viz.:  Ist.  The  bedding;  2nd.  The  ap- 
parel ;  3rd.  The  furniture ;  4th.  The  provisions ; 
6th.  The  animals  (as  are  specially  and  respec- 
tively limited  in  the  let,  2nd,  8rd,  4th  and  6th 
nb-eections ;  then,  6th.  '*  The  tools  and  imple- 
ments of,  or  chattels  ordinarily  used  in  the 
debtor's  oecupatlon  to  the  value  of  $60." 
Nothing,  however,  (by  Sec.  5)  is  to  exempt  the 
fteixnre  in  satisfaction  for  a  debt  contracted  for 


such  identical  chattel,  ftc. ,  and  the  debtor  by 
Sec.  6  **  may  select  out  of  any  larger  number 
the  several  chattels  exempt  from  seizure  under 
this  Act."  The  goods  seized  in  this  case  are 
described  as  I  pair  of  bellows,  1  vice,  1  drill,  I 
anvil,  2  crow-bars,  1  box  tools  and  sundries,  1 
box  tools,  sledges  and  hammers,  1  cramp,  1  stove 
and  pipes,  and  1  wheelbarrow :  all  these  were 
claimed  by  the  said  Daniel  Markell  under  the 
particulars  filed,  he  sets  up  a  sale  thereof  to  him 
by  the  judgment  debtor  after  the  execution 
issued,  because  they  were  articles  legally  ex- 
empted from  seizure,  and  such  as  he  could 
dispose  of  at  any  time.  I  must  state  that  I  have 
not  had  the  same  ease  in  dealing  with  this  ques- 
tion that  some  might  express,  because  very 
strong  reasons  have  been  pressed  npon  me  for 
holding,  1st.  That  no  other  person  but  the  debtor 
himself  can  claim  an  exemption  for  the  tools 
fwm  seizure  where  he  has  parted  with  the  pos- 
session and  use  of  them  for  purposes  of  his 
trade,  ander  the  authority  of  R^iiM  v.  Davidson, 
21  U.  C.  Q  B.  41.  2nd.  Whether  the  selling  of 
the  tools  by  a  debtor  does  not  manifest  an  inten- 
tion to  abandon  their  use  and  so  subject  them  to 
seizure,  on  the  principle  that  the  statute  was 
only  intended  to  exempt  them  from  seizure  for 
the  purpose  of  enabling  htm  to  maintain  himself 
and  his  family  by  his  ordinary  occupation  as  a 
means  of  subsistence ;  and  the  selling  of  them 
is  the  same  in  principle  as  where  the  debtor  has 
absconded  from  his  dwelling  in  this  Province, 
leaving  beds  and  bedding  and  other  articles  which 
wonld  have  been  exempt  fVom  eeisure  in  ordinary 
oases,  if  he  had  been  residing  with  his  family, 
has  been  held  not  to  exempt  them  when  they  a^e 
no  longer  in  his  use,  but  only  In  the  use  of  b(s 
family,  whom  he  has  left  behind.  Sir  John 
Robinson,  in  the  ease  referred  to,  said.  **  There 
are  several  expressions  in  the  statute  which  lead 
to  that  conclusion,  but  perhaps  on  further  con- 
sideration I  might  come  to  a  different  oonelurion 
on  that  point."  The  question  was  not  therefore 
fully  decided,  boeanso  the  case  turned  upon  an 
entirely  different  point  of  law.  In  the  case  of 
Davidson  v,  Reynolds,  16  U.  C.  C.  P.  140,  it  was 
decided  that  a  horse  ordinarily  used  in  a  debtor's 
occupation,  of  the  value  of  $60  or  under,  could 
properly  have  been  selected  by  him  as  exempt 
from  seizure  under  the  6th  sub-section  as  a 
chattel.  The  debtor  in  that  ease  had  driven 
away  the  horse  in  question  (with  another)  on  the 
pretence  of  finding  security,  and  sold  it,  so  that 
the  Sheriff  who  had  seised  it  was  unable  to  pro. 
duce  and  sell  it  to  satisfy  the  execution.  The 
Court  decided  that  the  debtor  having  tnken  the 
horse  it  might  be  held  that  he  had  selected  that 
as  he  had  a  right  to  do ;  but  this  decision  mainly 
turned  upon  the  point  as  to  whether  a  horse 
might  be  considered  as  a  chattel  within  the 
meaning  of  the  6th  sub-section  of  the  6th  sec- 
tion, and  does  not  seem  to  carry  us  very  far  with 
the  question  involved  here.  If  it  were  a  question 
of  intentional  fraud  between  the  claimant  and 
the  judgment  debtor,  there  might  be  no  difficulty 
in  disposing  of  the  case.  As  it  is  I  can  find  no 
reason  to  look  upon  the  claimant  as  any  other 
than  a  bona  fide  purchaser  for  Talue,  althongh  I 
am  inclined  to  think  the  evidence  justifies  me  in 
believing  that  the  judgment  debtor  parted  with 
his  tools  for  the  express  purpose  of  defeating  the 
judgment  creditor's  claim.     In  the  absence  of 
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any  decided  oaso  in  oar  own  Coarts,  I  think  I 
mast  follow  tlie  roggestion  in  Anthony  t.  WacU, 
(Conrt  of  Appeals  of  Kentucky),  as  digested  in 
Vol.  8  of  Local  C&urU*   Oaiette,  78 ;  and  hold 
*'  that  the  owner  of  property  which  is  exempt 
from  ezeontion  has  nnder  oar  Statute  the  right 
to  sell  such  property  at  his  pleasure,  and  that 
Buoh  sale  passes  the  absolute  Utle  to  the  pur- 
chaser without  rendering  the  property  liable  to 
execution  for  the  debts  of  the  owner."    Although 
I  was  inclined  to  think  at  first  thtt  the  words 
*^ ordinarily  used  in  the  debtor^ t  occupation'*  was 
inteaded  to  exempt  merely  such  goods  as  were 
in  actual  and  daily  nse,  and  that  when  he  had 
manifested  an  intenUon  to  abandon  their  use  by 
selling  them,  that  they  ipso  facto  became  subject 
to  seizure  for  the  payment  of  his  debts,  I  am, 
however,  now  inclined  to  think  that  those  words 
in  the  sixth  paragraph  of  the  fourth  section  are 
merely  descriptiTe,  intended  by  general  language 
to  take  in  articles  of  rarious  kinds  suited  to  the 
debtor's  occupation,  as  the  anvil,  bellows,  ham- 
mers, &c.,  of  a  blacksmith ;  the  bench,  planes, 
saws,  &c.,  of  a  carpenter,  the  horse  of  a  pedler, 
the  loom,  shuttles,  &c.,  of  a  weaTer,  and  such 
like.    The  words  **  ordinarily  wed"  should  be 
read  ordinarily  required  or  employed  in  the  par- 
ticular occupation.    I  do  not  think  now  that  they 
have  reference  to  the  actual  employment  of  the 
chattels  by  the  debtor.     That  their  use  is  to 
restrict  the  sense  of  the  broad  term  chattels  ;  if 
the  word  «  ChatUW*  were  not  used  the  6th  head 
of  the  4th  section  would  read  thus,  "  tools  and 
implements  of  the  debtor's  oocupation  to  the 
▼alue  of  $60,"  and  that,  as  respects  tools  is  the 
proper  reading  of  the  section,  the  words  *'  ordi- 
narily used  in  "  being  solely  applicable  with  the 
words    '*or  chattels "      If  exempt  then   from 
seizure  the  execution  oould  not  bind  them  in  the 
debtor's  hands  or  iu  the  hands  of  the  claimant, 
as  he  could  (without,  t.  e.  in  the  absence  of  io- 
tontional  fraud),  make  a  Talid  sale  of  them  to 
whomsoever  he  pleased,  for  he  was  free  to  seH 
them,  and  a  bona  fide  purchaser  is  protected.    A 
workman,  of  course,  is  not  bound  to  keep  the 
same  tools  all  the  days  of  his  life,  nor  a  ^ier 
the  same  horse  which  wotrtd  be  exempted,  after 
he  is  broken  down,  or  if  he  for  any  reason  thinks, 
as  pediers  do  sometimes  think,  he  oould  better 
himself  by  an  exchange  or  sale :  indeed,  a  man 
migiit  be  so  necessitous  as  to  require  to  pawn  or 
sell  his  tools  to  procure  food  for  his  family,  and 
a  hundred  things  might  occur  to  shew  that  this 
Tiew  is  correct,  and  that  urged  by  the  Judg- 
ment creditor  might  lead   to  if  pushed  to  its 
legitimate  conclusion.    I  think,  therefore,  as  the 
intention  of  the  Act  was  to  benefit  the  poor 
debtor,  I  must  give  the  statute  the  most  liberal 
oonstruction  in  his  farour.    I  therefore  decide 
that  the  one  pair  of  bellows,  1  vioe,  1  drill,  1 
anvil,  2  crowbars,  1  box  of  tools  and  sundries 
therein,  1  box  tools,  sledges  afid  hammers  and  1 
eramp  were  the  tools  and  implements  of  the 
debtor's  trade,  and  were  and  are  the  goods  and 
chattels  of  the  claimant  Daniel  Markell ;  and  I 
also  decide  that  the  1  stove  and  pipes,  and  the 
one  wheelbarrow  were  not  the  tools  or  imple- 
ments of  or   chattels  ordinarily    used  in  the 
judgment  debtor's  oooupation,    and  that  they 
were  not  and  are  not  the  goods  or  chattels  of  the 
claimant,  Daniel  Markell ;  and  as  to  the  coste  of 
the  said  interpleader,  I  do  order,  that,  becaose 


the  claimant  set  up  his  claim  to  more  goods  sad 
chattels  than  were  really  his  own,  each  party  do 
bear  and  pay  his  own  coste  of  the  said  iater- 
pleader. 

EZrOLISH  BEFOBTS. 

Hm>STOji  T.   Ths  Midlaxd  Railway  Goxpast 

Bailioaif  eompany — Pertonal  luggage — Carrur. 

A  took  a  flrat-chuM  return  ticket  by  railway  from  "S.WL 
and  back,  sabject  to  the  following  conditiim :  "  Lnnc^jt : 
flftt-class  pasaengers  are  allowed  112  lbs.  .  .  uf  prr- 
Bonal  luggage  only  (not  being  merchandise  or  othit 
articleB  carried  forhira  or  profit)  free  of  charge."'  A  oi 
his  return  journey  brought  witii  him  on  tbe  raflv-j.5  1 
spring  horse,"  which  he  had  bought  for  the  vlac  of  hi 
children.  The  toy  wei|;hed  78fbs.,  and  was  an  inir<«TUT- 
menton  the  old  '*  locking-hone,"  being  about  forc;4«s 
inches  in  length  and  standing  on  a  flat  surfai*e  Tiss 
company  refused  to  carry  this  tov  unless  a  sum  <tf  2v  (-L 
was  paid.  A. ,  nnder  protest,  paid  the  amount,  and  tb»B 
brought  an  action  in  the  eoonty  conrt  The  leanei 
Judge  decided  in  Cavour  of  the  company*  on  the  grucoJ 
that  the  article  in  question  was  not  peraonal  logj;^. 

On  apneal  to  this  Court, 

Heldj  that  the  Judgment  of  the  county  court  Judpe  va 
right  [Q.  B.,  ir  W.  a  Tfi&J 

Appeal  from  the  Gonnty  Coart  at  Derby. 

The  appellant  sought  to  reoot^r  damages  from 
the  respondents^in  conseqne  ice  of  their  refasiag 
to  carry  a  *<  spring  horse  "  as  and  for  his  per- 
sonal Inggage. 

On  the  hearing  of  the  case  before  the  eonntj 
Jndge  at  Derby  it  was  proted  that  the  appellant 
^who  was  a  stock-broker)  on  the  10th  March, 
1868,  took  a  first-class  return  ticket  from  BeestoD, 
near  Nottingham,  to  King's-cross,  and  that  he 
took  no  Inggage  with  him,  bat  while  in  Londoa 
he  bonght,  for  the  nse  of  his  children,  a  child's 
toy  called  a  **  spring  horse,"  weighing  78  lbs. 
It  was  an  improTcment  on  the  old  rocking-horse, 
being  abont  forty-fonr  inches  in  length,  aoi 
standing  on  a  flat  surface.  On  the  retut  n  jourDey, 
however,  the  respondents  refused  to  allow  tb« 
appellant  to  take  this  toy  with  him  as  his  per- 
sonal luggage,  and  demanded  a  charge  of  2s.  6d. 
for  its  carriage.  The  appellant  objected,  bat 
subsequently  paid  the  charge  under  protest 
On  the  railway  ticket  so  issued  and  delivered  to 
the  appellant  there  was  the  following  printei 
condition — **  This  ticket  is  issued  subject  to  the 
regulations  and  conditions  stated  in  the  company's 
time-tables  and  bills." 

The  following  were  the  regulations  referre^l 
to  in  the  foregoing  condition  so  far  as  ooncerocj 
the  matter  in  question : 

<•  Luggage :  First-clasn  passengers  are  allowed 
112  lbs.,  second-class  100  lbs.,  and  goTernmeQt 
passengers  66  lbs.  of  personal  luggage  only  (oot 
being  merchandise  or  other  ai tides  carried  for 
hire  or  profit)  free  of  charge.  All  excels  of 
luggage  above  the  weight  allowed  will  be  charged 
for  according  to  distance." 

Before  the  learned  judge  at  the  County  Coart 
the  appellant  contended  that  according  to  the 
terms  of  the  respondent's  contract  with  him,  as 
set  forth  on  the  railway  ticket  referred  to,  aod 
in  the  time-tables  and  bills  published  by  the 
respondents, .  he  was  entitled  as  a  first-cU«j 
passenger  to  take  the  **  spring  horse  "  in  qaes- 
tion  with  him,  and  have  the  same  carried  a$  bii 
personal  luggage  free  of  charge,  it  being  onJer 
the  allowed  weight  and  not  within  the  restriction 
in  the  respondent's  bills,  "  of  merchandise  or 
other  articles  carried  for  hire  and  profit"    Tlie 
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R^poadenti  hftTe  a  fixed  tariff  for  exeei^ted 
snides,  but  that  tariff  does  not  appear  in  their . 
%cti  or  public  time-tablea.  The  reapondeots  eon- 
tended  that  the  spring  horse  did  not  come  with- 
ID  the  meaning  of  the  words  "personal  laggage," 
ioftsfflach  as  it  was  not  for  his  personal  use  and 
eoQTenienee  as  a  traveller,  bnt  was  an  article 
for  the  carriage  of  which  they  were  entitled  to 
charge  according  to  their  nsnal  custom  and  that 
of  other  specified  railway  companies. 

On  the  llth  May  the  learned  Judge  gate  Jadg- 
oeot  for  the  respondents  npon  the  ground  that 
the  horse  in  question  was  not  such  an  article  as 
a  passenger  would  usually  carry  with  him,  but 
gaTe  the  appellant  leaTC  to  appeal. 

The  question  for  the  opinion  of  the  Court  is 
whether  under  the  aboTe  circumstances  the  ap* 
pellant  was  entitled  to  Uke  with  him  the  spring 
horse  in  question  free  of  charge,  or  whether  the 
respondents  were  entitled  to  charge  for  the  car- 
riage of  the  same. 

Macnamara,  for  the  appellant — The  qaestion 
la  whether  this  toy  is  personal  luggage.  The 
Court  will  construe  this  regulation  against  the 
company  and  in  favour  of  traTellers.  It  must 
be  taken  that  the  company  are  eogniiant  of 
the  habits  and  wants  of  traTellers.  The  decided 
ca^es  on  that  point  show  that  it  It  impossible  to 
draw  a  definite  line,  but  the  words  personal 
Inggage  must  be  construed  with  reference  to 
those  things  that  are  usually  carried  by  trarellers 
in  each  particular  case  ;  thus,  sailors  going  to 
a  seaport  it  is  sabmitted  may  take  their  bedding, 
or  the  crielceter  his  cricket  things,  the  fisherman 
his  fishing  tackle,  or  the  sportsman  his  gun. 
The  company  here  hawe  used  words  of  exclusion ; 
th^y  bare  therefore  placed  a  meaning  upon  the 
words  personal  luggage — that  is,  articles  which  a 
traTeller  carries  with  him,  not  being  merchandise 
oor  for  profit,  is  personal  luggage.  In  Phelpt  r, 
Tfit  London  ^  North-  Western  Railway,  18  W.  R. 
782.  84  L.  J.  C  P.  269,  where  an  attorney  took 
with  him  certain  document  and  bank  notes 
rirhich  were  held  not  to  be  personal  Inggage) 
for  use  in  certain  causes  in  a  county  court.  Chief 
Jostice  Brie  in  his  Judgment  says—*'  But  still 
the  habits  of  mankind  must  be  considered  to  be 
within  the  cognizance  of  the  railway  company, 
BO  that  anything  carried  according  to  usage  for 
personal  use  would  be  a  matter  for  which  the 
company  would  be  responsible  as  Inggage  of  a 
trareiler  on  a  Journey.'*  [Lush,  J. — No  doubt 
personal  Inggage  means  more  than  what  a  pass- 
enger requires  for  his  own  personal  use  and  con- 
Tenlen^e  on  a  Journey ;  the  difficulty  is  to  define 
what  it  does  include.  ]  A  liberal  construction, 
therefore,  should  be  put  upon  the  regulation, 
ftod  wilt  include  different  things  at  different 
times,  according  as  the  wants  of  trawellers  wary. 
For  instance*  if  a  family  goes  to  a  watering 
place  the  toys  of  the  children  may  be  taken  as 
personal  luggage.  [Havhim,  J. — Should  yon 
saj  a  four.post  bed  was  personal  Inggage  ?]  In 
CafttU  ▼.  Conihn  and  NortK^Weitem  Railway 
Company,  9  W.  R.  668,  10  C  B.  N.  8.  164.  the 
^°?g*g«  consisted  of  merchandise  ;  the  same  ob- 
serfation  applies  to  Bdfatt  Railway  Company  T. 
K^9,  9  W.  R.  798,  9  Ho,  of  Lds.  666.  He  also 
cites,  Angell  on  Carriers,  8rd  ed.  s.  116;  Story 
on  Bailmentf,  6th  ed.  s.  499. 

A.   WOk  {J.  Q,  Carter  with  him),   for  the 


respondents. — The  court  must  look  at  the  nature 
of  the  thing  carried.  This  is  in  the  nature  of 
furniture;  if  this  may  be  carried  as  personal 
luggage  why  may  not  a  table,  or  chair,  or  bed. 
PLusu,  J. — What  do  you  say  to  a  bath  ?]  Per- 
haps it  might;  but  take  the  case  of  a  person 
daily  trawelling  to  town  on  business ;  in  this  way 
he  might  furnish  his  house.  He  also  relied  on 
the  cases  cited  on  the  other  side,  and  the  cote  to 
Story  on  Bailments,  6th  ed.  s.  499.  This  is  not 
an  article  that  is  usually  carried  by  traTellers 
under  ordinary  circumstances ;  it  was  not  for  the 
trareller's  personal  use  or  conrenience. 

Maenamara  in  reply. — This  is  not  furniture, 
bnt  a  child's  toy.  It  is  personal  luggage  if  car- 
ried for  the  trawelter's  own  use  or  for  his  family. 
Th«  siie  of  the  article  is  immaterial,  as  it  is  with- 
in the  weight  allowed. 

lifrsir,  J. — I  am  of  opinion  that  the  Judgment 
of  the  county  court  judge  must  be  affirmed.  It 
must  be  taken  that  the  company  intended  by 
their  regulations  to  express  the  same  thing  as 
was  expressed  by  their  own  Act  of  Parliament, 
although  they  ha?e  used  a  different  phraseology. 
The  regulation  was  that  passengers  should  carry 
a  certain  weight  of  luggage,  not  being  merchan- 
dise or  other  articles  carried  for  hire  or  profit 
free  of  charge.  Now  it  has  been  contended  that 
the  articles  excluded  by  this  rule  are  only  those 
articlee  which  are  carried  for  hire  or  profit,  and 
that  if  a  thing  is  ordinarily  carried  by  passen* 
gers,  within  the  proper  weight,  such  an  article  is 
personal  luggage.  I  admit  that  it  is  extremely 
difficult  to  frame  a  definition  which  shall  embrace 
all  that  is  included  within  these  words,  I  cannot 
say  that  I  am  satisfied  with  any  definition  yet 
giren,  bnt  at  all  etents  the  interpretation  put  on 
these  words  by  the  respondents  is  too  narrow— > 
namely,  that  it  embraces  only  those  thing?  that 
the  traweller  takes  for  his  own  personal  use  and 
conwenienee  while  travelling.  I  am  not  inclined 
to  put  so  narrow  a  limit  to  the  words.  The 
words  **  ordinary  Inggage "  mean  something 
more  Uian  what  a  passenger  wants  for  his  own 
personal  uie  and  conrenience.  It  describes  a 
class  of  articles,  and  has  reference  to  a  descrip- 
tion ordinarily  and  usually  carried  by  passengers 
as  their  luggage.  Taking  this  to  be  the  mean- 
ing of  the  regulation  it  is  intended  to  hare  re- 
gard to  those  things  which  are  usually  carried 
by  them.  The  article  in  question  goes  beyond 
that  Unit  This  was  an  article  called  a  child'a 
toy.  It  was  a  spring  horse  substituted  for  an 
improwed  rocking  horse,  78  lbs.  in  weight  and  44 
inches  in  length,  and  cannot  come  within  the 
meaning  of  a  toy,  which  is  someting  to  be  carried 
in  the  hand ;  nor  that  of  personal  luggage  in  the 
sense  I  hawe  mentioned,  namely,  that  descriptioa 
of  luggage  which  paisengert  usually  carry. 

HAimiir,  J.,  ooDoarred. 

Hatea,  J.^I  quite  agree.  I  think  the  inter- 
pretation to  be  placed  on  these  words  must  wary 
according  as  the  habits  and  wants  of  trarellera 
change.  Pistols  in  America  may  be  the  ordinary 
loggage  of  trawellers  there,  but  at  the  present 
time  they  are  not  so  here.  It  is  said  that  this 
is  a  toy  for  a  child,  but  it  seems  to  me  to  be 
more  like  a  horse  ;  instead  of  the  child,  carrying 
it,  the  horse  is  to  carry  the  child.  It  would  re- 
quire a  special  carriage  for  it,  a  horse-box  in 
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fact.  Tho  weight  ib  qnite  exceptional,  and  with- 
out laying  down  any  definition  it  is  enfficient  to 
Bay  that  this  is  within  it 

Judgment  for  retponiUnts, 


UNITED  STATES  BEFOBT. 


SUPREME  COURT*  OF  WISCONSIN. 

Emma  Schriidcb  ▼.  thi  Pbotidbht  Lifi 
Ihburanoi  Co. 

An  "  accident'*  within  the  meaning  of  a  policy  of  inaaraaoe 
means  an  event  which  happens  from  some  external  vio- 
lence or  vis  vujcr,  and  which  la  nnezperted,  because  it 
1b  from  an  unknown  cause,  or  is  an  unusual  result  of  a 
known  cause. 

Negligence  of  the  person  ii\jared  does  not  prevent  it  from 
being  an  arscident. 

Therefore  in  an  action  on  a  policy  of  insurance  sgainat 
accident,  the  negligence  of  the  insured  is  no  defence. 

A  policy  of  insurance  against  accident  contained  a  clause 
against  liability  for  injury  resulting  from  the  assured 
*'  wilftilly  and  wantonly  exposing  himself  to  any  un- 
necessary danger."  The  assured  attempted  to  get  on  a 
train  of  cars  while  in  alow  motion,  and  feU  and  was 
kiUed. 

Held,  that  the  negligence  waa  not  wilftil  or  wanton,  and 
the  company  were  liable. 

This  was  an  action  on  a  policy,  by  which  Bnino 
Schneider  was  insured  against  injury  or  death 
by  accident  The  policy  contained  a  clause  that 
the  company  should  not  be  liable  for  any  injury 
happening  to  the  assured  by  reason  of  his  **  wil- 
fully and  wantonly  exposing  himself  to  any  un- 
neoessary  danger  or  peril." 

The  assured  attempted  to  get  on  a  train  of  can 
after  it  had  started,  but  was  moving  slowly,  but 
fell  and  wa4  killed.  On  the  trial  the  plaintiff 
was  nonsuited,  on  the  ground  that  the  CTidence 
showed  the  case  to  be  within  the  exception  as  to 
wilful  exposure  to  danger. 

The  opinion  of  the  court  was  deliTcred  by 

Paims,  J. — The  position  most  strongly  urged 
by  the  respondent's  counsel  in  this  court,  was 
that  inasmuch  as  the  negligence  of  the  deceased 
contributed  to  produce  the  injury,  therefore  the 
death  was  not  occasioned  by  an  accident  at  all, 
within  the  meaning  of  the  policy.  I  cannot  as- 
sent to  this  proposition.  It  would  establish  a 
limitation  to  the  meaning  of  the  word  **  accident*' 
which  has  never  been  established  either  in  law 
or  in  common  understanding.  A  very  large  pro- 
portion of  those  cTcnts  which  are  uniTcrsally 
called  accidents  happen  through  some  careless- 
ness of  the  party  injured,  which  contributes  to 
produce  them.  Thus  men  are  injared  by  the 
careless  use  of  firearms,  of  explosiTC  substances, 
of  machinery,  the  careless  mansgement  of  horses, 
and  in  a  thousand  ways,  when  it  can  readily  be 
seen  afterwards  that  a  little  greater  care  on  their 
part  would  have  prevented  it  Yet  such  injuries 
haying  been  unexpected  and  not  caused  intention- 
ally or  by  design,  are  always  called  accidents, 
and  properly  so.  Nothing  is  more  common  than 
items  in  the  newspapers  under  the  heading,  **Ac- 
oideots  through  carelessness." 

There  is  nothing  in  the  definition  of  the  word 
that  excludes  the  negligence  of  the  assured  party 
as  one  of  the  elements  contributing  to  produce 
the  result  An  accident  is  defined  as  **  an  event 
that  takes  place  without  one's  foresight  or  ex- 
pectation ;  an  event  which  proceeds  from  an  un- 
known cause ;  or  is  an  unusual  effect  of  a  known 
cause,  and  therefore  not  expected." 


An  accident  may  happen  fh»m  an  uoknom 
cause.  But  it  is  not  essential  that  the  cause 
should  be  unknown.  It  may  be  an  nnnsnal  r^ 
suit  of  a  known  cause,  and  therefore  uoexp*etel 
to  the  party.  And  such  was  the  ease  here,  coo- 
ceding  that  the  negligence  of  the  deceased  wis 
the  cause  of  the  accident. 

It  is  true  that  accidents  often  happen  froa 
such  kinds  of  negligence.     But  still  it  is  eqoaUj 
true  that  they  are  not  the  usual  result    If  tbcy 
were,  people  would  cease  to  be  guilty  of  rach 
negligence.    But  cases  in  which  accidents  occur 
are  very  rare  in  comparison  with  the  namber  ta 
which  there  is  the  same  negligence  without  asT 
accident    A  man  draws  his  loaded  gun  toward 
him  by  the  mossle — the  servant  fills  tbe  li|rbte4 
lamp  with  kerosene,  a  hundred  times  withoot 
iigury.    The  next  time  the  gun  is  disobargei  or 
the  lamp  explodes.     The  result  was  unusaal,  aod 
therefore  unexpected.    So  there  are  undoubtedly 
thousands  of  persons  who  get  on  and  off  from 
cars  in  motion  without  accident,  where  oae  is 
figured.    And  therefore  when  an  injury  occurs 
it  is  an  unusual  result,  and  nnezpeeted,  aad 
strictly  an  accident    There  are  not  many  in- 
thorities  on  the  point     The  respondent's  coomel 
cites  J%eobald  v.  Th«  Railway  PoMM^frf'  At- 
wranee  Co.,  26  E.  Law  k  Eq.  432,  not  as  a  direct 
authority,  but  as  containing  an  implication  thit 
the  negligence  of  the  injured  party  would  prevrr. 
a  recovery.     I  do  not  think  it  can  be  eoostracd 
as  conveying  any  such  intimation.    The  insoranee 
there  was  against  a  particular  kind  of  aceideot ; 
that  was  a  railway  accident,  and  the  only  qoes- 
tion  was,  whether  the  injury  was  occasioned  by 
an  accident  of  that  kind.    The  court  held  thtt 
it  was,  and  although  it  mentions  the  fact  tbtt 
there  was  no  negligence  on  the  part  of  the  assored, 
that  cannot  be  considered  as  any  intimation  wbtt 
would  have  been  the  effect  of  negliceaoe  if  it  btd 
existed. 

The  general  question  as  to  what  eonstitated 
an  accident  was  considered  in  two  subseqont 
cases  in  England.  The  first  was  Sinetair  v.  The 
Marithnt  Pauenger^  AMiuranee  Co.,  8  El.  &  El- 
478  (E.  0.  L.  R.  vol.  107),  in  which  the  qoestioa 
was,  whether  a  sunstroke  was  an  accident  witbin 
the  meaning  of  the  policy.  The  court  held  tbat 
it  was  not,  but  was  rather  to  be  classed  among 
diseases  occasioned  by  natural  causes,  like  ex- 
posure to  malaria,  &c.,  and  while  admitting  ibe 
difficulty  of  giving  a  definition  to  the  term  scei- 
dent  which  would  be  of  universal  applicatiqp, 
they  say  they  may  safely  assume  *'that  soma 
violence,  casualty,  or  vis  major  is  necessarily  io- 
volved. "  There  could  be  no  question  in  this  case 
that  all  these  were  iuvolved. 

In  the  subsequent  case  of  Trew  ▼.  Sail^tf 
Pa$$mger»*  Auuranee  Co.,  6  Hurl.  &  Nor.  BS9, 
the  question  was,  whether  a  death  by  drowiiing 
was  accidental.  The  counsel  relied  on  tbe  Itn* 
guage  of  the  former  case,  end  urged  that  there 
was  no  external  force  or  violence.  But  tbe  court 
held  that  if  the  death  was  occasioned  by  drown- 
ing, it  was  accidental  within  the  meaning  of  tbe 
policy.  And  in  answer  to  the  argument  of  coan- 
sel  they  said :  "  If  a  man  fell  from  a  hoa^top, 
or  overboard  ft*om  a  ship,  and  was  killed ;  or  if 
a  man  was  suffocated  by  the  smoke  of  a  hoose 
on  fire,  such  cases  would  be  excluded  from  tbe 
policy,  and  tbe  effect  would  be,  that  policies  of 
this  kind,  in  many  cases  where  death  resulted 
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from  Mddent,  would  afford  no  protection  wbftt- 
cver  to  the  mssartd.  We  onght  not  to  giTO  to 
these  policies  a  conetmction  which  will  defeat 
the  protection  of  the  aeenred  in  a  large  claas  of 
eeses." 

There  was  no  saggestion  thai  there  was  any 
qoestion  to  be  made  as  to  the  negligence  of  the 
deceMcd,  and  yet  the  court  said:  **  We  think  it 
ought  to  be  sobmitted  to  the  jary  to  say  whether 
the  deceased  died  from  the  action  of  the  water, 
or  D&taral  oanaes.  If  they  are  of  the  opinion 
thftt  be  died  from  the  action  of  the  water,  caneing 
Espbyzia,  that  is  a  death  from  external  Tiolenoe 
widiio  the  meaning  of  the  policy,  whether  be 
mram  to  a  distanoe  and  bad  not  strength  enough 
to  regain  the  shore,  or  on  going  into  the  water 
got  oat  of  bis  depth." 

Now  either  of  these  facts  would  seem  to  raise 
as  stroag  an  inference  of  negligence  as  an  attempt 
to  get  mpoB  cam  in  slow  motion.  Tet  the  court 
sud  that  although  the  drowning  was  occasioned 
by  either  one  of  them.  It  would  hsTC  been  a  death 
vitbin  Um  meaning  of  the  policy,  and  the  plain- 
tifii  entitled  to  recoYcr.  I  cannot  conceive  that 
'a  would  buTe  made  such  a  remark  except  upon 
the  assumption  that  the  question,  whether  the 
iDjnred  party  was  guilty  of  negligence  contribut- 
mg  to  the  ftoddent,  does  not  arise  at  all  in  this 
elms  of  eases.  I  think  tliat  is  the  true  ccncla- 
Bon,  botJi  npon  principle  and  authority,  so  far 
M  there  is  nay  upon  the  sutject ;  and  the  only 
qoeetions  axw,  first,  whether  the  death  or  iojui^ 
ves  ooeaaioiied  by  an  accident  within  the  general 
meaning  ef  the  policy*  and  if  so,  whether  it  was 
vithin  any  of  tbe  exceptions. 

This  conetnslott  is  also  very  strongly  supported 
by  that  provision  of  the  poli<7  under  which  the 
plaintiff  was  nonsuited.  That  necessarily  implies 
that  any  degree  of  negligence  falling  short  of 
"vilfal  and  wanton  exposure  to  unnecessary 
dtnger"  would  not  prcTcnt  a  recoTcry.  Such  a 
proTiflon  would  be  entirely  superfluous  and  un- 
meentng  in  such  a  contract,  if  the  obsenrance  of 
dne  care  and  skill  on  tbe  part  of  the  assured  con- 
atitated  an  element  to  bis  right  of  action,  as  it 
does  in  actions  for  injuries  occasioned  by  the 
negl^nce  of  the  defendant. 

The  question  therefore  remains  whether  the 
attempt  of  the  deceased  to  get  npon  tbe  train 
wag  within  this  provision,  and  constituted  a  '*  wil- 
ful sad  wanton  exposure  of  himself  to  unnecessary 
daagert**    I  cannot  think  so.     The  cTidence 
showed  tbnt  the  train  haTing  once  been  to  the 
platfonn.  had  backed  so  that  ths  cars  stood  at 
•ome  littte  distance  fri>m  it ;  white  it  was  waiting 
there  the  deceased  was  walking  back  and  forth 
on  tbe  platform  (of  the  depot).    It  is  Tcry  proba- 
ble that  he  expected  the  train  to  stop  there  again 
before  finally  leaving.    But  it  did  not.    It  came 
tloDg,  and  wliile  meting  at  a  slow  rate,  or  as  fast 
ee  a  man  could  walk,  he  attempted  to  get  on  and 
by  some  means  fsU  either  under  or  by  the  side 
of  tie  cars  and  was  erusbed  to  death.    The  act 
may  have  been  imprudent     It  may  have  been 
ioeh  negligence  as  would  haTO  prevented  a  re- 
eoTery  in  an  action  based  upon  the  negligence  of 
the  ooapany  if  there  had  been  any.     Bat  it  does 
not  seem  to  have  contained  those  elements  which 
eodd  be  justly  characteriied  as  wiltal  or  wanton. 
The  deceased  was  in  the  regular  prosecution  of 
hit  bosinsss.     He  desired  and  expected  to  leave 
on  that  train.    Jading  that  he  would  be  left  un- 


less he  got  on  while  it  was  In  motion,  it  was  natu- 
ral snough  for  him  to  make  the  attempt.  The 
strong  disinclination  which  people  have  to  being 
left,  would  impel  him  to  do  so.  The  railroad 
employees  were  getting  on  at  about  tbe  same 
time.  Imprudent  though  it  is,  it  is  a  common 
pnotlee  fbr  others  to  get  on  and  off  in  the  same 
manner.  He  had  unaoubtedly  seen  it  done,  if  he 
had  not  done  it  himself,  many  times  without  in- 
jury. I  cannot  regard  it,  therefore,  as  a  wilful 
and  wanton  exposure  of  himself  to  unnecessary 
danger  within  the  meaning  of  tbe  policy. 

The  jodgmentie  reversed,  and  a  venire  de  novo 
awarded. — Amgriean  Law  Register. 


CORBESFONDENGE. 


AppeaU  l^ore  ike  General  SeuionM  tf  the 

Peace, 

To  THB  Editors  or  thx  Local  Covxts*  Gazxttx. 

GDiTLBicnf, — An  important  point  of  prac- 
tioe  relating  to  appeals  to  the  Sessions,  arose 
in  several  cases  at  tbe  General  Sessions  of  the 
Peace,  held  by  George  Duggan  Esq.,  in  July, 
1869,  in  the  County  of  York. 

The  question  was,  whether  in  case  of  an 
appeal  taken  from  the  conviction  of  a  Justice 
of  the  Peace,  in  an  assault  and  battery  case^ 
or  in  any  case  where  ^>peals  are  allowed,  the 
recognizance  to  prosecute,  should  be  entered 
into  within  the  four  days,  or  other  period 
given  by  Statute  in  which  to  serve  the  notice 
of  appeal-— or,  whether  if  the  recognizance  be 
entered  into  at  any  time  before  the  trial  takes 
place  it  is  sufficient  The  Consolidated  Sta- 
tutes of  Upper  Canada,  at  page  068,  allude 
to  the  manner  of  giving  notice  and  its  requi- 
sites in  certain  cases. 

The  Consolidated  Statutes  of  Canada,  at 
page  1084  6,  also  allude  to  appeals  from  sum- 
mary convictions.  The  above  statutes  of  Up- 
per Canada  and  Canada  require  a  recogniz- 
ance to  be  given  in  certain  cases  therein 
mentioned. 

The  Statute  of  Canada,  passed  in  1866,  chap. 
50,  sea  4,  says  that  the  appellant  ehaU  in  all 
eaeee^  tehether  in  euetody  or  not^  enter  into  a 
reeognitanee  to  proeeeute. 

But  none  of  these  acts  or  statutes  mention 
when  the  recognizance  is  to  be  entered  into, 
whether  within  the  time  allowed  to  appeal  or 
not  The  practice  in  the  County  of  York, 
where  appeals  are  more  numerous  than  in  any 
other  County  of  Canada  west,  has  been  some- 
what fluctuating.  It  has  not  been  positively 
decided  that  the  recognizance  must  be  entered 
into  within  the  four  days  allowed  for  appeal- 
ing, according  to  the  first  mentioned  act,  or 
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within  the  three  dajs  mentioned  in  the  Con- 
solidated Statutes  of  Canada  before  referred 
to.  The  words  in  these  acts  are  wide  enough 
to  allow  of  the  entering  into  the  recognizance 
at  any  time  before  the  court  day.  But  then 
this  inconTenience  arises  in  that  case,  that  the 
respondent  may  not  know  whether  the  appel- 
lant will  do  so.  The  better  construction  would 
be  to  require  the  appellant  to  give  security  at 
once,  within  the  time  allowed  to  appeal 

The  point  came  up  at  the  said  Sessions 
before  Judge  Boyd,  and  also  before  Judge 
Duggan.  The  former  thought  (at  least  after 
that  Court)  the  court  would  hold  that  the  re- 
cognizance should  be  entered  into  within  the 
period  given  to  appeal.  Judge  Duggan  did 
not  decide  the  point  The  Deputy  Clerk  of 
the  Peace,  on  examination,  said  the  late  Judge 
Harrison  had  decided  that  the  recognizance 
must  bo  given  within  the  periods  allowed  to 
appeal  in.  The  Statute  of  Upper  Canada,  at 
pi^e  963,  says  the  notice  of  appeal  must  be 
served  within  four  days  after  the  conviction, 
%nd  in  regard  to  recognizances  mentions  that 
they  are  to  he  given  in  certain  easet^  but  does 
not  make  the  entering  into  them  a  condition 
precedent  to  the  appeal. 

The  Statute  of  Canada,  at  page  1084,  says, 
the  appeal  is  to  be  taken  in  three  days  after 
conviction,  but  does  not  say  the  recognizance 
is  to  be  entered  into  as  a  condition  precedent, 
only  that  in  certain  cases  the  recognizance 
must  be  given.  The  Act  of  1866,  chap.  60, 
sec.  4,  says,  "  In  all  cases  of  appeal,  when  the 
appellant  is  not  in  custody,  he  shall  enter  into 
a  recognizance,  with  two  sufficient  sureties, 
in  manner  provided  by  the  act  respecting  ap- 
peals in  caeee  of  eummary  convietione" 

Here  it  is  not  made  a  condition  precedent. 

The  English  Statutes  in  some  cases  make 
the  entering  into  the  recognizance  a  condition 
precedent  The  matter  is  discussed  in  Diek- 
eneon'i  Quarter  SeuioHB,  under  the  head 
"  Appeals." 

But  I  could  not  see  that  the  point  involved 
in  our  statutes  was  decided,  because  the  word- 
ing of  the  English  Statutes  is  different 

There  is  (looking  at  our  Statutes)  this  difQ- 
culty  in  the  way.  Suppose  a  prisoner  in  gaol 
and  convicted.  He  appeals  say  in  three  or 
four  days,  but  does  not  give  bail  But  shortiy 
before  the  court  meets,  he  wishes  to  give  bail, 
although  after  the  three  or  four  days  to  ap- 
peal in,  can  it  be  said  he  shall  not  have  the 
right  to  do  so  ?    Or  in  other  words,  although 


he  has  given  the  necessary  notice  he  caniMit 
carry  out  his  appeal,  because  he  did  X20t  get 
out  of  gaol  on  bail 

This  would  be  certainly  a  strange  ancxnaly 
He  was  a  prisoner  and  had  the  right  to  appeal 
but  could  not  then  give  bail — ^but  afterwards 
could — ^yet  the  latter  omission  prevents  his 
appeal  from  being  heard.  ^ 

ff ould  not  the  rule  be  that  in  favor  of  t 
criminal's  rights,  the  acts  if  doubtful  should  be 
so  construed  as  to  be  benefidal  for  the  prisoner 
or  the  person  accused  f  As  the  matter  stands 
in  the  Sessions  at  Toronto  the  Court  would 
(and  virtually  has)  decided  that  the  recog- 
nizanoe  should  be  entered  into  within  the 
period  given  to  appeal. 

Can  you,  Messrs.  Editors,  throw  any  l%ht 
on  this  question  ? 

C.  M.  D. 

Toronto,  July  28,  1869. 


Bemarii  on  the  garnishee  clause*  qf  i^e  a£v 
Division  Court  Acts. 

To  imE  El^XTORS  OF  THE  LoCAL  CoURTS'   GaZKTR 

QjsNTLBMEN, — I  havo  to  add  to  my  former 
remarks  on  this  Act^  a  few  more  that  may  be 
interesting  to  those  who  are  concerned  in 
carrying  out  its  provisions.    Indeed,  on  re- 
flection, I  have  changed  my  views  as  to  sec  5, 
sub-sec  4,  and  sec  9  of  the  act     It  will  be 
remembered  that  clause  4  says,  that  any  per 
son  having  a  debt  against  another  (not  as 
yet  in  judgment),  and  the  debtor  having  a 
claim  against  a  third  person,  the  first  person 
may  issue  a  sununons  against  the  debtor  and 
the  third  person  garnishee,  and  upon  prov- 
ing his  debt  against  his  debtor,  may  bold  the 
garnishee,  to  pay  the  debt  thus  proved,  if  he 
owes  it  to  his  debtor.    I  had  thought  that 
an  affidavit  must  be  made,  as  a  condition  pre- 
cedent  to  the  issuing  of  the  garnishee  summons 
by  the  creditor,  stating  that  his  debtor  owed 
him  A  certain  sum,  and  that  the  garnishee  on 
the  other  hand  owed  the  debtor.     But  this 
seems  not  to  be  necess^y  upon  examining  the 
Act,,  nor  is  it  necessary  even  if  th^e  is  a 
judgment,  already  obtained  (for  which  see  sub- 
sec  4.     Section  6  requires  an  affidavit  to  be 
made  where  there  is  a  judgment,  if  an  order 
to  attach  is  required.    3ut  the  order  may  be 
made  without  any  summons  issuing  at  all — 
under  this  last  clauso— when  made^  the  order 
stands  good,  and  can  be  served  as  an  order 
upon  any  garnishee,  (and  in  fiu^t,  binds  ill 
the  debts  due  the  debtor  in  the  Province,  so 
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igr  as  he  is  conoenMci,  i^ixm  n«tioe  of  tbe 
order.) 

Then  the  summons  issaed  under  sec  6 
and  sub-sea  i,  when  serred  on  the  gwrnishee, 
has  the  eflEoct  of  binding  the  debit  due  from 
him  to  the  debtor,  until  the  judge  decides  the 
suit  The  summons  is  in  itself  an  atiaeking 
ord>er  when  serTed.  I  had  st  first  thought  it 
was  only  so  when  a  fiat  of  a  judge  iiad  been 
obtained. 

Of  course  this  construction  saives  the  neces- 
sity of  an  affidavit,  and  does  away  with  the 
judge's  fiat,  expediting  the  operation  of  the 
Act  wonderfully.  All  the  suitor  has  to  do  is 
to  make  out  his  particulars  of  claim  against  his 
debtor,  and  leave  them  with  the  dedc  giving 
the  name  of  the  garnishee  also,  and  then  the 
clerk  summonses  both  the  debtor  and  the  gar- 
nishee in  one  summons. 

This  summons  may  have  a  special  return 
before  the  judge  in  Chambers,  in  less  than  10 
dajs.  Upon  hearing  the  summons  the  judge 
gives  judgment  for  or  against  the  plaintiff  or 
for  or  against  the  debtor.  If  the  last,  he  may 
thea  ask  the  garnishee  if  he  owes  the  debtor, 
and  if  he  owes  the  debtor,  a  judgment  also 
follows  against  the  garnishee,  which  judgment 
discharges  (if  sufficient)  the  creditor's  claim 
Agamst  his  debtor. 

It  seems  to  me,  that  the  Act  should  allow 
the  garnishee  when  he  does  not  dispute  his 
claim,  and  was  always  vrilling  to  pay  it,  a  fee 
for  his  attendance.  I  hope  the  new  rules  have 
something  to  this  effect  Then  an  affidavit  is 
only  necessary  to  get  an  order  under  sea  6. 
Upon  reflection,  it  seems  doubtful  when  one 
examines  the  sec  6,  warranting  the  order 
to  attach,  and  the  form  of  the  order  given, 
whether  it  was  not  really  the  intention  of  the 
Leyklature  even  to  give  a  creditor  ^<met  to 
attach  accruing  rent  or  wages.  I  alluded  to 
this  in  my  last  Some  County  Court  judges 
hare  decided  in  the  negative,  but  this  point  will 
be  further  discussed.  Section  18,  it  will  be 
uen,  is  a  strange  one,  and  empowers  the  clerk 
or  judge  to  authorise  any  one  not  a  bailiff  to 
eofbrce  process.  Quiere,  in  sucha  case,  is  the 
person  (not  a  bailiff)  entitled  (saj*  on  execu- 
tions) to  court  costs  f 

It  is  to  be  hoped  the  new  (and  I  believe) 

Tolominous  rules  will  soon  be  out 

Lax. 
Imato,  July  16, 1669. 


To  vm  Editqks  of  ths  Local  Couets*  Gazetie 

Gemtlbmbk, — A  Division  Court  Summons 
is  issued  in  the  County  of  L.  (where  cause  of 
action  arose)  against  D.  reaidUng  in  Toronto, 
dated  6th  August,  1868,  for  sittings  of  court  to 
be  held  on  the  21st  of  same  month,  and  was 
served  on  day  of  issue  on  D.  in  €o.  L.  whcfe 
D.  resided  about  a  year  previous,  and  happen- 
ed to  be  that  day.  Lake  Ontario  lies  between 
Co.  L.  and  Toronto,  washing  the  limits  of  both 
and  covering  a  distance  of  about  85  miles- 
Was  D.  served  in  time  ?  Can  Co.  L.  be  said 
to  a^join^County  in  which  D.  resides,  D.  living 
in  Toronto  ? 

In  Special  Summons  under  the  New  Rules 
(Division  Court),  served  on  K.  Ist  June,  1869, 
the  clerk  makes  use  of  form,  reading  **In 
case  you  give  such  Notice  disputing  the  claim, 
the  cause  will  be  tried  at  the  sittings  of  this 
Court  to  be  held  in  the  Court  Room  in  the 
town  of  G.,  on  the  14th  day  of  June,  lb69, 
after  the  return  day  first  above  named  &a;*' 
and  at  the  end  of  the  summons  gives  notice. 
**  The  two  next  ensuing  sittings  of  the  said  * 
court  will  be  held,  as  follows :  on  the  15th 
day  of  July,  1869 ;  on  the  18th  day  of  August, 
1869." 

Is  not  this  a  deviation  from  what  the  judges 
who  framed  the  rules  meant  to  do.  This 
summons  gives  the  defendant  notice  of  three 
sittings  of  the  said  court,  whereas,  it  seems  to 
UM  the  judges  intended  summons  to  give 
notice  of  only  two  sittings.  The  form  of  sum- 
mons given  by  judges  is  "  ♦  ♦  *  ♦ 
the  cause  will  be  tried  at  the  sittings  of  this 

Court  to  be  held   at ,  next  after    the 

return  day  &c.,  ♦  ♦  *  ♦  the  two  next 
ensuing  sittings  &c.,"  in  blank  dates  in  form 
as  above. 

Do  not  you  think  the  judges  meant  the 
summons  to  give  notice  to  defendant  of  the 
sittings  of  the  court  next  after  the  return  day ; 
and  if  the  summons  were  not  served  in  time 
for  such  sittings,  that  then  the  trial  of  the 
cause  would  take  place  at  the  other  sittings 
named.  Could  not  such  a  summons  be  set 
aside? 

Your  early  answer  will  confer  a  favour. 

Yours  truly, 

An  Inquirxb. 


We  do  not  think  the  County  of  L.  and  the 
County  of  York  are  adjoining  counties  within 
the  meaning  of  the  Division  Courts  Act  Even 
if  Lake  Ontario  was  entirely  within  Canadian 
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territory  the  counties  referred  to  could  not  be 
said  to  adjoin. 

As  to  the  second  question.  The  officer 
issuing  the  summons  seems  to  have  quite 
misunderstood  the  use  and  object  of  the  form. 
The  blank  in  the  form  of  Special  Summons 
after  the  words  '*  held  at'*  was  intended  for 
the  place  of  holding  the  Court,  not  the  daj 
on  which  the  case  was  to  be  tried,  that  is 
shown  at  the  foot  of  the  Summons  where  the 
days  of  holding  the  ensuing  sittings  are  set 
down,  the  Court  coming  next  after  the  full 
period  for  service  has  elapsed,  that  is,  after 
ten,  fifteen  or  twenty  clear  days  from  the  day 
of  senrice.  Our  correspondent  is  rights  we 
think,  in  all  particulars,  and  if  the  defect  has 
not  been  waived  the  proceedings  would  pro- 
bably be  set  aside. 

Referring  to  this  p6int,  a  clerical  omission 
was  made  in  the  form  of  Special  Summons  as 
printed,  which  will  doubtless  be  corrected  by 
the  Board  of  County  Judges.  The  words 
'*  on  or  "  were  omitted  before  the  words  "  next 
after  the  return  day  first  above  named." — 
[Eds.  L.  C.  G.  I 

BE  VIEWS. 

The  Canadian  Parliahentabt  Companion.^ 
Edited  by  Henry  J.  Moi^n,  author  of  the 
Bibliotheca  Canadensis,  &c    Fifth  Edition. 
Montreal:  Printed  by  the  Montreal  Print- 
ing and  Publishing  Company.    1869. 

We  have  to  thank  the  editor  for  a  copy  of 
the  new  edition  of  this  well-known  and  now 
well-established  publication.  The  fifth  edition 
is  an  enlarged  and  improved  one.  It  contains 
in  five  parts  all  such  information  as  one  would 
expect  to  find  in  a  work  of  the  kind,  either  in 
reference  to  the  Parliament  of  the  Dominion 
or  to  the  Local  Governments  or  Legislatures. 
The  work  opens  with  a  list  of  the  Queen's 
Privy  Council  of  Canada.  Then  we  have  a 
short  biography  of  Sir  John  Young,  the  Go- 
vernor of  the  Dominion,  and  of  each  of  his 
staff!  Next  we  have  each  of  the  Deputy 
Heads  and  chief  officers  of  the  Departments 
laid  before  us  in  a  panoramic  form,  showing 
all  that  each  has  done  and  suffered  for  the 
good  of  his  country.  This  is  followed  by  a 
short  sketch,  giving  the  legal  qualifications  of 
senators  and  members  of  the  House  of  Com- 
mons. All  this  is  introductory  mat^  .  Part 
I.  of  the  work  then  opens  with  a  biographi- 


cal sketch  of  each  member  of  the  SeDate, 
prefaced  by  a  short  account  of  the  veiun- 
ble  Clerk,  and  concludes  with  a  note  of  the 
changes  in  the  Senate  since  the  last  editioo  of 
the  work.    This  part  of  the  work,  though  em- 
bracing biographies  of  seventy-two  senators, 
is  condensed  within  thirty-six  pages.    Part 
IL  gives  an  explanation  of  certain  ParliuDeD- 
tary  terms  and  proceedings,  and  embraces 
twenty-four  pages.     Part  III.,  which  is  de- 
voted to  the  House  of  Commons,  opens  with 
a  short  sketch  of  the  well-known  and  popaUr 
Clerk,  expands  in  a  series  of  biographies  of 
the  181   members  of  the  collected  wisdom, 
and,  having  exhausted  75  pages  of  the  work, 
concludes  with  a  note  of  the  changes  in  the 
membership  of 'the  House  since  the  last  edi- 
tion.   Part  IV.  is  devoted  to  the  Local  Got- 
emraents  and  Legislatures  of  Ontario,  Qa^^ee, 
Nova  Scotia,  and  New  Brunswick,  and  hiods 
down   to  posterity  all  connected  with  the 
Local  Governments  and  Legislatures  in  ap- 
propriate  language.    This  part  of  the  work 
occupies  eighty  pages.    Mr.  Morgan,  the  edi- 
tor, by  the  publication  of  this  and  similar 
works,  is  doing  good  service  to  his  fellow-men, 
and  is  doing  much  to  mark  his  day  and  gener- 
ation in  the  great  stream  of  time.     It  is  to  be 
hoped  that  he  reaps  some  rewards  of  a  sab- 
stantial  kind  as  fruits  of  his  industry.    It  is 
well  that  his  name  should  live  after  him,  bat 
it  is  very  desirable  that  his  body  should  not 
be  in  the  meantime  neglected.    Man  cannot 
live  by  fame  alone.    That  kind  of  fame  which 
gives  to  the  famous  a  littie  of  this  world's 
dross  "  on  account,"  though  earthy,  is  oftffl 
convenient,  and  sometimes  necessary. 


Pabliamentabt  Government  in  Enolasv, 
ITS  Obioin,  Development,  juid  Pbactical 
Opbbation.  Edited  by  Alpheus  Todd,  Esq., 
Librarian  of  the  House  of  Commons  of 
Canada.  London :  Longman,  Green  k  Co. 
1869. 

We  have  received  the  second  volume  of  this 
valuable  work,  and  had  intended  to  hare  re- 
viewed it  in  this  number;  bat,  considering 
the  importance  of  the  work,  and  the  pressure 
of  other  calls  on  our  time,  we  did  not  like  to 
give  it  a  **  slip-shod  notice,"  and  so  hare  de- 
ferred our  review  of  it  till  our  next  issue. 
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DIARY  FOR  AUGUST. 


1.  SUN    lOlk  Sunday  after  Trinity.    LamrnoM. 

8,  SUN.  J  1th  Sunday  afUr  Trinity. 
11  Sit...  LMt  day  for  County  ClerlM  to  pertlfy  Connty 

rates  to  ManicipalittM  in  Counties. 
IJJ.  SUN.  IfiA  Sumlay  after  Trinity. 
11  Wed,  Last  day  for  setting  down  and  giving  notice  for 

re-lteiriog. 
t\  Bat  ..  Long  Vacation  ends. 
tl  bVS.  Lifh  Sunday  tifter  Trinity. 
?4.  Tut-.,   St.  BnrtKolomnr. 
a,  lliur.  Re-bearing  Term  in  Chancery  begins. 
».  SIN.  lith  .Suntifty  afttr  Trinity. 
K>.  We«L  CottDty  of  York  Term  b^ins. 

1  — 


ihe  Socal  €nuxi%* 


AND 

MUNICIPAL  GAZETTE. 


AXTGUST.  1869. 


THE  PRESS  IMPRESSED. 

Much  is  said  in  praise  of  the  liberty  of  the 
Prttvi,  and  much  good  has  resmed  from  the 
freedom  which  in  modern  times  the  Press  has 
enjoyed.  But  it  is  not  to  be  forgotten  that 
the  liberty  of  the  Press  is  no  more  than  the 
liberty  of  the  moral  agent  who  controls  it 
That  which  a  man  has  no  right  to  do  in  a 
state  of  society  as  an  individual,  he  has  no 
right  to  do  because  in  some  way  connected 
with  the  Press.  The  Press  is  subject  to  the 
law  which  binds  society  together,  and  when- 
eTer  it  transgresses  the  law  with  impunity, 
the  liberty  to  do  right  becomes  a  license  to  do 
wrong. 

We  have  been  led  to  make  these  observa- 
tions owing  to  the  habit  of  some  newspaper 
writers  in  Canada  to  discuss  proceedings  pend- 
ing for  .decision  in  courts  of  justice — a  habit 
which,  if  our  judges  were  not  beyond  sus- 
picion, would  be  most  destructive  in  its  influ- 
ence,  and  which,  even  under  existing  circum- 
stances, ought  to  be  generally  discouraged. 
When  a  case  has  been  argued  and  is  awaiting 
judgment,  no  suitor  or  other  person  has  any 
right  to  approach  the  judicial  mind  in  order 
to  influence  its  conclusion.  That  which  is 
wrong  in  the  suitor  is  wrong  in  the  newspaper 
editor.  And  yet  it  is  not  unusual  in  Canada 
to  find  newspapers  conducted  with  consider- 
able ability,  abusing  parties  to  legal  proceed- 
ings, or  their  witnesses,  and  attempting  to 
hector  the  judges  towards  a  particular  con- 
clusion. Such  conduct  is  very  reprehensible, 
and  in  England  would  not  be  permitted  for  a 
day.    While  in  general  proud  of  our  Press, 


we  cannot  help  stating  that  conduct  such 
as  we  have  indicated  is  a  foul  blot  on  its 
otherwise  fair  escutcheon. 

One  newspaper  of  considerable  ability  in  To- 
ronto, of  late  deemed  it  necessary  to  provide  its 
readers  with  an  article  on  the  case  of  Dr.  Allen, 
on  his  application  to  rescind  the  order  for  the 
delivery  of  his  children  to  the  mother,  which 
article  was  published  between  the  day  of  the 
argument  and  the  day  for  the  delivery  of  judg- 
ment    It  freely  espoused  one  side  of  the  case 
that  was  argued,   and   roughly  commented 
upon  anything  that  appeared  in  the  case  op- 
posed to  the  views  of  the  writer.     No  notice 
was  taken  of  this  indecorum,  and  the  writer 
emboldened  by  the  success  of   his  former 
effort,  deemed  it  necessary  to  produce  another 
article  in  the  same  case  between  the  day  of 
the  argument  of  the  application  for  process  of 
contempt  against  the  Doctor  and  the  day  of 
the  delivery  of  judgment     The  latter  article 
in  referring  to  the  affidavit  made  by  a  son  of 
the  Doctor  used  this  language,  "  The  thing  is 
so  monstrous  that  it  is,  for  the  ends  of  justice, 
to  be  hoped  there  may  be  no  hesitation  in  at 
once  meting  him  out  his  proper  reward.'* 
While  so  dealing  with  one  of  the  witnesses 
before  the  judge,  it  is  not  to  be  wondered 
that  language  equally  unwarranted  was  used 
in  reference  to  the  conduct  of  the  Doctor  him- 
self, which  was  described  as  **  an  attempt  to 
trifle  with  and  defy  the  majesty  of  the  court" 
Again :  **one  can  hardly  conceive  a  more  gross 
attempt,  or  one  more  apparently  ridiculous,  to 
trifle  with  the  court,  &c"     Considering  that 
the  conduct  of  the  Doctor,  whether  a  contempt 
or  not,  was  the  subject  of  investigation,  **  one 
can  hardly  conceive  a  more  gross  attempt,  or 
one  more  apparently  ridiculous,  to  trifle  with 
the  court,"  than  this  same  newspaper  article. 
It  is  with  pain  that  we  direct  attention  to  it 
The  writer  of  it  little  knew  that  while  endea- 
vouring to  prejudice  the  judge  and  the  publio 
against  the  Doctor,  who  was  accused  of  con- 
tempt of  court,  that  he,  the  writer,  was  guilty 
of  a  most  gross  contempt,  and  one  for  which, 
without  doubt  or  question,  he  ought  to  be 
severely  punished.     Nothing  can  be  more  per- 
nicious than  to  prejudice  the  minds  of  the 
public  against  persons  concerned  as  parties  in 
causes  before  the  causes  are  flnally  determined. 
There  cannot  be  anything  of  greater  conse- 
quence than  to  keep  the  streams  of  justice 
clear  and  pure,   that  parties    may  proceed 
with  safety  both  to  themselves  and  to  their 
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characters ;  and  that  judges,  whether  weak  or 
strong,  may  be  allowed  equally  to  discharge 
their  duties  without  the  fear  of  offending  popu- 
lar writers  or  popular  newspaper  publishers. 

Such  was,  in  effect,  the  language  of  the 
the  celebrated   Lord  Chancellor  fiardwicke, 
nearly  a  century  since  (see  1  Salk.,  469),  and 
such  is  in  effect,  the  language  of  many  eminent 
judges  of  more  recent  times.    The  present 
Lord  Chancellor,  when  Vice-chancellor  Wood 
adjudged  the  publisher  of  the  Fall  Mall 
Gazette  guilty  of  a  gross  contempt  of  court, 
for  thus  commenting  upon  affidayits  filed  in  a 
suit,  '*  many  of  these  are  important  enough  if 
the  deponents  can  endure  cross-examination  in 
the  witness  box ;  many  are  obviously  ffilse,  ab- 
surd and  worthless:"  Tiehhome  v.  TicKbome^ 
17  L.  T.  N.  S.  6.    Still  later,  Vice-Chancellor 
Malins  was  equally  mindful  of  the  duty  which 
'  ho  owed  to  himself,  to  the  bench,  and  to  the 
>\  public,  by  subjecting  the  proprietor  of  a  local 
t  newspaper  to  costs  for  animadverting  upon 
'  the  parties  to  a  winding  up  petition  then  before 
the  court,  and  intimated  that  if  process  of  con- 
tempt were  asked  h^  would  most  certainly  have 
V  granted  it :  Re  The  Cheltenham  and  Swansea 
Railway   Carriage  and  Waggon   Company^ 
limited,  20  L.  T.  N.  S.  169.     In  doing  so  he 
said,  *'  whenever  it  happens  that  a  newspaper, 
whether  on  its  own  motion  or  at  the  instiga- 
tion of  others,  publishes  proceedings  in  a 

•  cause,  it  does  prejudice  the  cause  of  justice." 
Motions  of  this  kind  are  of  late  very  frequent 
in  England.  Vice-Chancellor  Malins,  in  the 
last  reported  case  of  the  kind,  Bobeon  y. 
Dodde,  20  L.  T.  N.  S.  941,  said  that  three  or 
four  had  occurred  before  him  in  a  recent 
period.  This  learned  judge,  while  alive  to 
the  great  bepefits  of  a  free  Press,  is  no  less 
alive  to  the  necessity  of  a  pure  administration 
of  justice.  He,  in  the  case  to  which  we  haye 
last  referred,  made  an  order  for  the  committal 
of  a  newspaper  publisher  who  had  published 
an  article  which  was  calculated  to  create  a 
prejudice  against  one  of  the  parties  to  a  pend- 
ing suit)  and  to  cast  opprobrium  upon  his 
solicitor.  It  is  true  that  he  spoke  of  motions 
of  the  kind  as  of  a  very  embarrassing  charac- 
ter, but  his  firmness  in  disposing  of  them  is 
deserving  of  all  praise.  No  one  better  ap- 
preciates the  mission  of  the  Press  than  this 
learned  judge,  but  no  one  less  shrinks  from 
the  discharge  of  his  duty  when  it  becomes  his 
duty  to  censure  the  Press.    He  is  reported  in 

•  the  last  mentioned  case  to  have  used  this 


manly  language,  ^*on  the  one  hand,  it  is  of 
the  highest  importance  to  the  public  that  the 
Press  should  be  as  much  as  possible  unre- 
stricted, a  freedom  which  gives  life  aud  vigour 
to  newspaper  articles ;  and  it  is  equally  dear 
that  no  such  comments  should  be  permitted 
as  are  calculated  to  impede  the  conree  of 
justice."  Vice-Ohanoellor  James  still  more 
recently  held  a  Court  near  Guildford  at  whidi 
the  printer  and  publisher  of  %  local  papa; 
called  tiM  Poole  PUot^  was  called  upon  to 
show  cause  why  he  should  not  be  committed 
for  contempt  of  Court  for  having  published  tn 
article  vindicating  in  strong  terms  the  claims 
of  a  party  to  a  suit  pending  in  Court  as  to  the 
Tichbome  title  and  estates.  Dr.  Tristam  ap- 
peared for  the  newspaper  publisher,  and  put 
in  an  affidavit  expressing  the  deep  regret  of 
the  publisher  for  having  published  the  article. 
The  learned  counsel  by  way  of  excusing  hi3 
client,  said  that  the  strong  remarks  against 
the  present  claimant,  which  had  appeared  in 
other  newspapers,  had  led  his  client  to  beliere 
that  he  had  a  right  to  comment  on  the  case. 
The  Vice-Chancellor  said,  that  the  press  ''hia 
no  right  to  comment  upon  or  interfere  with 
a  pending  suit,"  that  a  gross  contempt  of 
court  had  been  committed,  and  at  first  he 
was  strongly  inclined  to  send  the-  newspaper 
publisher  to  prison,  but  as  the  latter  h&d 
expressed  his  regret  he,  the  learned  Vice- 
Chancellor,  would  order  him  to  pay  the  costd 
of  the  application.  The  Vice-Chancellor  far- 
ther intimated,  that  **in  all  future  cases  the 
full  punitive  power  vested  in  the  Court  wo  old 
be  exercised"  {The  Law  Timee^  August  21, 
1869,  p.  816J. 

It  is  to  be  hoped  that  we  have  sufficieDtij 
directed  attention  to  the  abuse  of  which  ve 
complain,  in  order  to  prevent  a  repetition  of 
it  Most  of  our  newspi^per  writers  are  not 
only  men  of  ability  but  men  of  good  soise. 
With  such  men  it  is  not  necessary  to  do 
more  than  point  out  a  legal  transgression,  in 
order  to  remove  it  They  fearlessly  point 
out  what  they  conceive  to  be  wrong  in  the 
conduct  of  others,  and  must  not  complain  if 
others  ask  them  to  take  '*  the  beam  out  of 
their  own  eye."  The  misoouduct  of  which 
we  complain  is  not,  we  are  surc^  wilfuL  It  is 
rather  the  result  of  ignorance  of  the  rules  of 
law  that  govern  the  conduct  of  newr piper 
writers  in  relation  to  pending  proceedings  in 
courts  of  justice.  But  good  sense  and  good 
taste  alike  point  it  out  as  an  abuse,  and  while 
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the  maey  discera  the  abusei  we  trast  the  few 
who  bare  hitherto  acted  as  if  blind  to  it,  will 
in  future  discern  it,  and  act  accordingly.  If 
cott  the  courts  must  be  invoked  to  maintain 
the  miyesty  of  the  law.  Public  opinion  is 
deeply  interested  in  the  pure  adminiatration 
of  justice,  and  will  abundantly  sustain  any 
effort  necessary  in  the  direction  we  have  indi- 
cated ;  and  the  public,  in  the  interest  of  the 
lawg  of  decency  and  propriety,  may  be  com- 
pelled ere  long  to  ask  if  in  Canada  we  have 
judges  of  such  an  independent  spirit  and  un- 
swerving purpose  as  Lord  Hardwioke,  Lord 
Eatherly,  or  the  present  Yice-Chancellors, 
MaIIds  or  James. 


SELECTIONS. 


CAPITAL  PUNISHMENT. 

The  advocates  of  capital  punishment  aboli- 
tion sustained  on  Wednesday  last  their  cus- 
tomary defeat,  and  as  loftg  as  these  reformers 
aim  at  abolishing  capital  punishment  in  ioto 
it  may  be  anticipated,  and  must  certainly  be 
desired,  thai  their  measure  will  always  meet 
a  similar  fate.  Last  year  the  defeat  took  place 
on  a  motion  made  by  Mr.  Gilpin  (the  intro- 
ducer of  this  year's  measure),  during  the  pass- 
age of  the  Capital  Punishment  within  Prisons 
Bill  On  that  occasion,  Mr.  John  Stuart  Mill 
argued  very  forcibly  against  the  abolition, 
founding  his  argument  on  the  deterrent  effect  of 
capital  punishment  upon  the  criminal  classes. 

The  arguments  adduced  last  week  did  not 
comprise  any  addition  to  those  which  have 
beeu  adduced  on  previous  occasions.  A  large 
portion  of  the  argument  employed  usually 
consists  in  the  recapitulation  of  particular  in- 
stances of  hardship,  real  or  assumed ;  here,  of 
course,  the  instances  selected  vary  from  year 
to  year  \  but,  with  this  exception,  there  is  no 
novelty. 

The  position  of  the  abolitionists  consists 
partly  in  a  sort  of  assumed  rule  of  progress 
Capital  punishment,  they  say,  has  been  abo- 
lished from  time  to  time  for  the  minor  offences, 
and  the  result  has  justified  the  abolition; 
hanging  for  murder  now  remains  the  sole 
remnant  of  a  bygone  system ;  in  obedience  to 
the  irr^istible  march  of  improvement  it  is 
time  that  this  too  were  swept  away.  If  it 
were  an  established  law  that  alterations  must 
always  proceed  in  the  same  direction,  that 
there  is  no  resting  place  at  which  reformers 
can  say,  *Shold,  enough,"  politicians  and  po- 
litical economists  of  the  obstructive  and  ante- 
diluvian school  would  have  a  very  heavy 
weight  thrown  in  their  favor.  We  should 
fear  to  redress  even  the  grossest  abuses  from 
dread  of  committing  ourselves  to  a  ceaseless 
progress  which  might  end  by  landing  us  at  an 
extreme  ten   times  more  grievous  than  its 


opposite.  That  we  abolished  hanging  for 
sheep  stealing,  and,  as  we  believe,  with  good 
effect,  is  no  reason  why  we  should  do  away 
with  hanging  for  murder.  The  position  starts 
with  a  petitio  principii^  that  it  is  expedient 
to  abolish — which  is  precisely  what  has  never 
yet  been  shown 

The  question  is  purely  one  of  expediency, 
but  before  discussing  what  is  the  real  gist  of 
it,  the  question  of  deterrent  effect,  we  may 
notice  an  argument  generally  urged,  And  which 
was  urged  last  week  by  Mr.  Qilpin,  that  capi- 
tal punishment  is  irrevocable.  If  you  condemn 
a  man  to  imprisonment  for  life,  and  it  is  after* 
wards  proved  that  he  was  innocent,  you  can 
'  release  him ;  but  you  cannot  restore  him  to 
life  if  you  have  hi^d  him  executed,  This  is  a 
drawback,  a  disadvantage  attendant  on  the 
infliction  of  death  as  a  punishment.  But  it  is 
far  from  being  so  weighty  as  the  abolitionists 
seem  to  fancy.  In  the  first  place,  it  is  a  draw- 
back which,  in  a  greater  or  less  degree,  accor- 
ding to  the  severity  of  the  punishment,  coupled 
with  the  sensitiveness  of  the  recipient,  applies 
"to  all  penalties.  In  no  case  can  you  do  more 
than  remit  the  infliction  to  come ;  you  cannot 
recall  the  past  If  you  have  sentenced  the 
convict  to  ten  years^  penal  servitude,  you  can 
remit  the  nine  years  to  come,  but  you  cannot 
recall  the  one  year  which  he  has  endured,  any 
more  than  you  can  compensate  him  for  the 
shame  and  the  pain  of  the  exposure,  the  trial, 
and  the  unjust  conviction.  We  have  never 
heard  it  advanced  as  an  argument  against  flog- 
ging garotters,  that  if  a  conviction  for  garotting 
proves  ur\)ust,  you  caunot  unflog  the  innocent 
convict  The  number  of  innocent  convicts  for 
capital  offence  is  so  infinitesimally  small  that 
there  can  be  no  ground  for  altering  the  system 
on  their  account 

There  is  also  urged  another  argument  pro- 
ceeding somewhat  in  the  opposite  direction  to 
this.  It  is  said  that  in  coDsequence  of  death 
being  the  penalty  for  murder  as  now  defined 
by  the  law,  many  criminals  escape  altogether, 
because  the  juries  will  not  inflict  death  for 
certain  offences:  exempli  gratid^  infanticide. 
The  case  of  infaoticide  is  a  peculiar  one.  It  is 
perhaps  scarcely  desirable  to  make  any  dis- 
tinction which  would  amount  to  enacting  that 
the  life  of  a  child  is  not  as  valuable  as  that  of 
an  adult  At  the  same  time  infanticide  profier, 
that  is,  the  murder  of  a  child  at  the  birth,  is  cer- 
tainly considered  not  so  heinous  an  offence  as 
the  murder  of  an  older  person,  as  is  shewn  by 
the  readiness  of  juries  to  acquit  in  such  cases. 
The  rule  of  law  that  murder  can  only  be  com- 
mitted of  a  child  completely  born  and  severed 
from  his  mother  has  crevented  vast  numbers 
of  convictions  which  otherwise  must  have  t  ii<en 
place,  but  where  mortal  injury  is  inflicted  on 
a  child  in  this  position  the  guilt  is  really  quite 
as  great  as  if  the  child  had  been  completely 
born  and  the  violence  inflicted  immediately 
afterwards.  It  would  in  our  opinion  be  a 
great  improvement  of  the  law  to  e:inct  that 
upon  any  charge  of  infanticide — that  i.s,  of 
-murder  by  a  mother  of  her  child  at  the  time 
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of  its  birth — it  should  not  be  necessary  to 
prove  that  the  child  was  completely  born  at 
the  time  of  the  infliction  of  the  injury,  but 
that  in  all  such  cases  the  offence  should  not 
be  capita],  but  punishable  only  with  penal 
servitude.  If  that  change  were  made,  convic- 
tions would  take  place  of  the  serious  charge 
in  cases  where  at  present  their  is  only  a  con- 
viction for  concealing  the  birth,  an  offence  of 
a  totally  different  character. 

It  is  also  said  that  there  is  much  uncertainty 
in  the  infliction,  in  consequence  of  the  Home 
Secretary's  intervention.  The  jurisdiction  of 
the  Home  Secretary  as  to  remitting  sentences 
is  of  course,  unsatisfactory,  but  it  is  difficult 
to  see  how  it  can  be  done  away  with  altogether. 
There  must  always  be  in  some  quarter  a  dis- 
cretion as  to  the  exercise  o^  the  prerogative  of 
mercy.  But  the  cases  in  which  the  Home 
Secretary  is  appealed  to  may  be  divided  into 
two  classes,  those  in  which  he  is  called  upon 
to  pass  judgment  upon  the  facts  proved  at  the 
trial,  and  those  where  new  facts  are  brought 
forward:  As  to  the  latter  there  clearly  ought 
to  be  a  means  of  ordering  a  new  trial.  We 
have  protested  several  times  against  allowing 
a  universal  right  of  appeal  in  criminal  cases, 
but  it  would  be  much  more  desirable  that  the 
subsequent  investigation,  which  must  take 
place  in  certain  cases,  should  be  a  judicial 
rather  than  a  private  one.  The  former  class 
of  cases  are  more  difficult  to  deal  with.  We 
are  inclined  to  think  it  would  be  an  improve- 
ment to  refer  the  question  of  the  remission  to 
a  certain  number  of  the  judges,  say  five  or  six, 
of  whom  the  judge  who  tried  the  case  should 
be  one.  By  (his  plan  there  would  be  more 
uniformity  than  at  present. 

The  present  defects  in  the  system  of  capital 
punishment  call  for  amendment,  but  are  not 
an  ai^ument  for  abolition. 

It  is  also  said,  and  with  apparent  serious- 
.  ness,  **  But  capital  punishment  cannot  operate 
as  a  deterrent,  for  see  how  many  murders  are 
committed.*'  This  argument  might  be  ad- 
vanced against  the  infliction  of  any  punish- 
ment whatever.  But  another  question  occurs 
at  once :  Is  there  any  likelihood  that  it  we  abol- 
ished hanging  there  would  be  fewer  murders  ? 
It  was  stAtod  in  last  year's  debate  that  in  the 
experience  of  Tuscany  and  Switzerland  the 
abolition  was  followed  by  a  marked  increase 
of  crime.  It  requires  no  unusual  penetra- 
tion to  see  that,  if  hanging  for  murder  were 
abolished,  lesser  crimes  would  be  consum- 
mated by  murder  fax  oftener  than  at  present 
Where  a  ruffian  has  committed  a  brutal  rape 
or  robbery,  which,  on  conviction,  will  entail 
on  him  penal  servitude  for  life  or  some  long  j 
term  nearly  equivalent, — abolish  capita!  pun- 
ishment for  murder,  and  how  often  is  it  likely 
that  the  criminal  will  shrink,  if  his  escape 
may  be  thereby  facilitated,  from  adding  mur- 
,  der  to  the  first  crime  ?  Nay,  in  many  cases 
it  will  ^e  his  direct  interest  to  do  so,  simply 
by  way  of  destroying  the  evidence  o^  the  vic- 
tim of  lus  previous  atrocity.  .If  he  silences  that 
evidence  he  may  evade  justice  altogether,  but 


even  if,  after  adding  that  second  crime  to  the 
first  deed,  he  still  falls  into  the  bands  of  jus- 
tice, he  is  no  worse  off  than  before,  because 
justice  has  no  further  penalty  to  inflicL  His 
back  is  against  the  wall;  he  has  all  to  gain 
and  nothing  to  lose.  We  repeat  that  this  cod- 
sideration  alone  imperatively  requires  thit 
death  should  be  inflicted  as  the  penalty  for 
murder.  Further  than  this,  we  believe  that 
the  fear  of  the  capital  infliction  does  operat« 
with  very  deterrent  effecf^  and  especially  so 
upon  the  ^*  habitual  criminal "  class.  As  ire 
have  before  observed,  the  saying  **  while  there 
is  life  there  is  hope,"  applies  to  criminals,  u 
well  as  to  other  people.  Appropriating  Mr. 
Scourfield's  quotation  of  last  Wednesday— 
*'  By  all  means  let  reverence  for  human  life  be 
observed,'  ^que  messiews  Us  aatamiru  e^m- 
inencenf.*" — Solicitors^  Journal. 


MAGISTBATES,  MUNICIPAL, 
INSOIiVENCY,  &  SCHOOIi  IsAW. 


NOTES  OF  NEW  DECISIONS  AND  LE ADLNG 

CASES. 

MASTia    AND    SlBVART  —  GoRPOBATXOlV— Ap- 
POXMTMBHT  AT  AHRUAL  SaLABT  -DiBMISSAL  DCE- 

IKG  Ybar — Bt-law — 29  A  80  Vic.  ch  61,  eic. 
177. — The  property  of  the  Grand  River  Nsfigt- 
tion  Compaoy  baving  passed  into  the  baodiiof 
defendants,  a  municipal  corporation,  plaiutiff 
was  appointed  manager  thereof  by  an  instrameot 
under  their  common  seal,  at  an  annual  salArj, 
from  l8t  Janaarj,  1666,  an  appointment  to  which 
he  had  been  previously  recommended  in  a  report 
of  a  committee  of  council,  and  by  a  resolntion  of 
the  same  body  the  mayor  was  authorized  to 
execute  the  necessary  bonds  between  plaiatiff 
and  defendants 

Held,  a  valid  appointment,  and  not  necessary 
to  have  been  made  by  by-law. 

Defendants  having  di8mis<)ed  plaintiff  in  Sep- 
tember, 1867,  Heldf  that  cnch  dismiesal.  before 
the  end  of  the  year,  was  wrongful,  defeodaots 
having  recognized  plaintiff  as  their  officer  ifter 
and  daring  the  second  year,  and,  until  removeil, 
he  was  to  be  considered  as  in  office  under  bii 
original  appointment  under  the  corporate  seal, 
and  that  he  was  entitled  to  compensation  in  like 
manner  as  if  employed  by  an  individual. 

Held,  also,  that  plaintiff  was  an  officer  of  the 
corporation  under  the  Municipal  Act.— ^rayi- 
ton  V.  The  Corporatioti  of  Brantford,  28  U  C. 
Q  B.  484. 


Mabribd  Woman^s  Dbrds — Maqistbatk^  m- 

TBBESTBD— EviDBNOK     AOAIIIST     CERTiriCATi  — 

Magistrates  interested  in  the  transaction  are  aot 
competent  to  take  the  examination  of  a  married 
woman  for  the  confeyance  of  hef*  land,     the 
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solicitor  of  the  bapbaod  10  not  as  each  disqaali- 
fied 

Where,  after  the  decease  of  one  of  the  Justices 
of  the  Peace  by  whom  an  ezamiDatioD  was  taken, 
the  other,  an  old  man  of  seTenty-three,  gave 
CTiUeoce  that  he  did  not  recol  ect  and  did  not 
beliefe  that  the  wife  was  eiamioed  as  the  oerti- 
ficiite  stilted,  the  court  gave  credit  to  the  oertifi- 
ette  notwithstanding  the  eTideooe  — Romanet  ▼. 
/Va«r.  16  U.  C.  (J    R  97 


8IHPI.E  CONTRACTS  ^  AFFAIBS 
OF  EVEBY  DAY  LIFE. 

NOTES  OP  NEW  DECISIONS  AND  LEADING 

CASES. 

LuxACT — Vbiidoe  and  Pubchasbb. — A  vendor 
was  insane,  bat  not  on  all  subjects ;  and  apart 
from  bis  delasions  a  stranger  might  not  pereeiTe 
his  to  anity  ;  in  the  coarse  of  a  uegociation  for 
a  SHie  of  Und,  he  said  to  the  porchaser  that  he 
wa^  bewitchel,  which,  it  was  shewn,  was  one  of 
his  delusions  : 

JfdJ.  that  this  statement  was  not  sufficient 
iodicntion  of  insanity  to  affect  the  Tendee  with 
notice  of  the  Tender's  condition.—- ifcZ>ona/<f  y. 
McDonald,  16  U.  C.  C.  R.  87. 


Will — Dowbr — Elbotioh.  —A  testator  de- 
Tijfeti  to  his  daughter  for  life  a  house  and  four 
acres  of  land  ;  and  the  will  shewed  that  he  con- 
templated that  the  devisee  should  reside  on  the 
pro^rty  so  «levised  : 

IJeldf  that,  according  to  the  authorities,  the 
testator  had  thereby  sufficiently  indicated  his 
ittCeotion  to  devise  free  from  his  widow's  dower ; 
aol  that,  therefore,  the  widow  could  not  have 
dower  in  either  this  land  or  the  other  lands  de- 
vised, without  foregoi  .g  the  provibions  in  her 
&voar  which  the  will  contained. — Hutchimon  ▼. 
Sargtant,  16  U.  C.  C.  R.  78. 


MABRtBD  Woman's  Aot — Riqhts  or  Cbedi- 
Toas. — The  Married  Woman's  Act  does  not 
exempt  per8(»iial  property  of  a  wife,  who  was 
married  on  or  before  the  4th  May,  1859,  from 
liability  for  debts  contracted  by  the  husband 
before  that  date. 

Where  a  wife  who  was  married  before  the  4th 
May.  1859,  purchised  after  that  date  property 
b  her  own  name,  and  paid  for  it  (as  was  alleged) 
vith  money  theretofore  given  to  her  by  her  son, 
it  was  held,  as  between  her  and  a  creditor  of  her 
busbaod,  whose  debt  was  contraoted  before  the 
4tb  May.  1859.  that  money  so  given  to  the  wife 
became  instantly  her  husband,s  money,  and  that 
the  land  bought  with  it  was  liable  to  the  cre- 
ditor ^frater  v.  Hiiliard,  16  U  C.  C  R   101 


MoRTOAOB Two    MOBTO\OBM     70a    PORTIONS 

OP  LOAN  — A.  lent  B.  i|2000  and  took  two  mort- 
giges  from  the  borrower  each  for  $1000  on  se- 
ptrate  property.  The  mortgagee  foreclosed  one 
of  the  mortgages  and  then  parted  with  the  pro- 
perty : 

Held,  no  bar  to  a  foreclosure  of  the  other 
mortgage. — Bald  v.  Thompson,  16  U  C  C  R.  177. 


ONTABIO  BEPOBTS. 


QUEEN'S  BENCH. 


RtporUd  6y  Christophkr  Robinson,  Esq.,  Barriater-at^ 
Lat0,  Reporter  to  the  Court.) 


Ltndsat  t.   Thr   Niaoaba   Distbtot   Mutual 
FiBB  Insuranob  Company. 

Policy — Addition  to  prtmisies  inmred — Incretue  of  risk — 
Pleading — Snrflueage. 

A  policy  provided  that  it  should  be  avoided  by  any  addi- 
tions made  to  the  building  insured,  unleas  written  notice 
thereof  were  ^ven  to  the  secretary  and  the  constant  of 
the  Board  of  Dire<rtor8  therpt<i  endorsed  on  the  jwlicy, 
aigned  by  the  President  and  Secretary.  Defendants  in 
tlieir  plea  stated  an  addition  without  notice  or  consent, 
bv  wtiieh  they  alleged  tliat  ttie  premises  became  materi- 
ally altered  so  aa  to  increase  the  risk.  The  plaintiflT  took 
issue. 

Held,  that  the  latter  averment  being  surplusage  need  not 
be  proved,  and  that  defendants  were  entitled  to  succeed 
on  shewing  the  addition  without  nutice,  althodgh  the 
Jury  found  the  risk  not  increased  by  it. 

There  was  also  an  equitable  rppli(;ation  of  parol  waiver  by 
an  agent  duly  authorised,  but  his  anthonty  was  not 
proved  ;  and  ttmbltf  tliat  such  waiver  could  be  no 
answer.  [28  U.  C.  Q.  B.  326.] 

Action  on  a  fire  policy  on  a  frame  store  of  the 
plaintiff,  situate  in  the  village  of  Princeton,  iu- 
soreti  for  $1,100 

The  declaration  was  in  the  usual  form,  setting 
ont  in  full  the  conditions  endorsed  on  the  policy, 
and  among  them  those  set  out  in  the  pleas  here- 
after mentioned.  Seven  pleas  were  pleaded,  but 
at  the  trial  all  were  given  op  except  the  3rd, 
4th.  and  6th  pleas. 

The  third  plea,  referring  to  the  conditions  of 
the  policy,  stated  that  one  of  them  was.  that  if 
any  alteiations,  erections  or  additions  be  made 
in  or  to  any  building  insured  by  the  defendants, 
the  policy  thereon  shall  become  vitiated  and 
void,  unless  written  notice  containing  full  par- 
ticulars be  given  to  the  Secretary  of  the  Com- 
pany, and  consent  of  the  Board  of  Directors 
obtained  thereto,  endorsed  00  the  said  policy, 
and  signed  by  the  defendants*  President  and 
Secretary.  Then  it  averred  that  after  the  mukiog 
of  the  policy,  and  before  the  loss,  the  plaintiff 
erected  and  built  and  attached  to  the  rear  of 
the  store,  an  addition  consisting  of  a  wooden 
building,  whereby  the  premises  became  material- 
ly altered  so  as  to  thereby  vary  and  increase  the 
risk,  withont  giving  written  notice,  &c.  to  defend  • 
ants,  and  without  their  consent,  &u.,  indorbed 
on  (he  said  policy,  &o. 

The  fourth  plea  t>et  out.  referring  to  the  third 
plea,  that  owing  to  the  fact  of  such  ad  Jition 
being  built  and  attached  to  the  building,  &o  , 
thediiftance  between  the  end  of  «aid  new  ad<lition 
farthest  from  the  store  and  the  next  buildini^ 
was  much  lessened,  h  hereby  the  risk  wa!»  per- 
manently increased.  &g  :  and  although  a  reasuu- 
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able  time  elapsed  before  the  fire  and  loas,  &o,, 
for  such  Dotioe  of  the  happening  of  the  said 
erection  or  addition  to  be  allowed  by  the  endorse- 
ment on  the  policy,  yet  the  plaintiff  did  not  giTC 
Bach  notice  to  the  Secretary,  &c.,  nor  was  the 
SAtne  allowed,  &o.  and  the  policy  became  Toid, 

The  fifth  plea  was,  that  before  the  making  of 
the  policy  an  application  was  made  by  the  plain- 
tiff for  tne  insurance,  and  in  such  application 
the  eituation  of  the  store,  Ac,  was  represented 
and  described,  &o  ;  and  that  after  the  making  of 
the  policy  new  and  additional  buildings  were 
erected,  which  were  adjacent  to  and  around  the 
said  building  or  store,  &c.;  and  although  the 
risk  to  the  store  was  changed  thereby,  yet  the 
plaintiff  did  not  make  to  defendants  any  new 
representation  in  writing  of  such  new  and  addi- 
tional buildings,  or  of  the  change  of  risk  thereby, 
whereby  the  policy  became  Toid,  &o. 

The  plaintiff  took  issue  on  these  three  pleas, 
and  he  replied  on  equitable  grounds  to  them, 
that  the  condition  in  the  said  pleas  mentioned  is 
as  follows:  By-law  14.  The  following  circum- 
stances will  vitiate  a  policy,  unless  written  notice 
containing  full  particulars  shall  be  given  to  the 
Secretary  of  this  Company,  and  the  consent  of 
the  Board  obtained  thereto,  endorsed  on  the 
policy,  and  signed  by  the  President  and  Secre- 
tary, the  Board  reserving  to  themselves  the 
power  to  approve  or  reject  such: — 1st.  Of  the 
removal  of  goods  or  other  personal  property  in- 
sured in  this  company.  2nd.  Of  alienation  by 
mortgage  or  otherwise,  or  any  change  in  title  or 
ownership  of  property  insured  in  this  Company. 
8rd.  Of  any  insurance  subsisting,  or  that  shall 
be  effected  in  any  other  Company,  on  property 
insured  in  this  Company,  without  the  oonsent  of 
the  Board.  4th.  Of  any  alterations  or  additions 
to  the  building  insured  in  this  Compony.  6th. 
Of  the  erection  or  alteration  of  any  building 
within  the  limits  described  in  the  application. 
6th.  Of  any  misrepresentation  in  the  answers 
given  to  the  several  queries  lu  the  application. 
7tb.  Any  change  in  the  oscupanoy  of  the  premi- 
ses assured. 

By-law  15.  That  when  any  alterations  or  ad- 
ditions are  made  to  any  building  insured  with 
this  company,  notice  of  the  same  shall  be  forth- 
with given  to  the  Secretary,  in  writing ;  and  the 
agent  shall,  if  so  directed,  survey  the  same  and 
report  to  the  Board  whether  such  alterations  or 
additions  have  increased  the  risk  t  and  if  so,  an 
additional  premium  note  shall  be  taken  for  such 
nmount  as  shall  be  determined  upon  by  the  Board; 
and  it  may  be  optional  with  the  Company  to  re- 
ject such  alterations,  and  to  cancel  the  policy. 
And  in  the  event  of  any  alterations  to  any  adja- 
cent buildings,  or  be  the  erection  of  others,  or 
of  any  other  thing  deemed  dangerous,  within  the 
limitH  described  in  the  application  of  the  injured, 
a  similar  notice  shall  be  forthwith  given,  and 
the  Company  may  in  like  manner  cancel  the 
policy,  the  same  to  be  recorded  on  the  policy  by 
the  Secretary ;  but  no  such  alterations  or  addi- 
tions to  form  ft  part  of  the  original  claim  in  the 
event  of  any  loss  by  fire.  And  the  plaintiff 
farther  nays,  that  after  the  making  of  the  Huid 
alterations  in  the  3rd,  4th,  and  6ih  piciiM  niention- 
ed,  which  oouixisted  in  bui'ding  a  wooiieu  nhed 
next  arljoiniriff  to  the  '•u'-l  prerjises  yo  inNured, 
and  bilore  uiij  breach  b>  the  p'aiutiff  of  ibe  &aid 


condition,  the  plaintiff  did  forthwith  give  verbtl 
notice  thereof  to  the  agent  of  the  defendants,  one 
Thomas  Ryal,  he  being  the  preper  person  to  re- 
ceive the  same,  and  having  the  power  and  an* 
thority  from  the  defendants  to  receive  the  same, 
and  to  make  the  representations  and  agreemrnt 
hereinafter  mentioned ;  and  the  said  agent  did 
then  inspect  the  aaid  alterations  so  made,  and 
did  then  fbr  and  on  behalf  of  the  said  Company 
represent  to  the  plaintiff  that  the  same  was  not 
an  alteration  or  addition  to  the  building  so  in- 
sured within  the  meaning  of  the  said  policy,  and 
that  the  same  did  not  increase  the  risk  of  tb« 
said  insurance,  and  that  the  same  was  not  re- 
quired to  be  notified  in  writing  to  the  said  Com- 
pany, or  the  consent  of  the  Board  obtaiofd 
thereto  to  be  endorsed  on  the  said  policy ;  aol 
'the  said  agent  did  then,  a*  did  also  the  said 
Company,  waive,  exonerate  and  discharge  the 
plaintiffd  from  giving  the  said  written  notice,  or 
procuring  the  consent  of  the  said  Board  to  tbe 
said  alterations  to  be  endorsed  on  the  said  policj. 

The  trial  took  place  at  Woodstock,  io  October, 
1868,  before  Morrison,  J. 

The  policy  was  admitted  and  put  in,  also  the 
plaintiff's  application  for  the  Insurance.  Tbe 
loss  was  also  admitted  : 

The  plaintiff  called  Thomas  Ryal,  who  stated 
that  he  was  an  agent  of  the  Company  for  that 
part  of  the  country  :  that  he  knew  the  store  and 
its  situation,  that  he  had  built  it  and  sold  it  to 
the  plaintiff.  He  also  stated  that  after  tbe  in- 
surance the  plaintiff  called  on  him  to  inspect  a 
shed  and  root-house  he  had  built  in  the  rear  of 
the  store  insured :  that  before  the  erectieo  of 
these  additions  the  store  was  seventy-six  feet 
from  the  Town  Hall,  as  described  in  the  plaiotilTf 
application,  and  set  out  on  a  diagram  produced, 
and  that  the  now  erections  caused  tbe  baildiag 
to  be  nearer  the  Town  Hall.  He  also  said  thai 
in  his  opinion  the  ere.tion  did  not  increase  the 
risk,  although  the  shed  and  root-house  a(^oined 
the  store,  and  that  the  plaintiff  called  his  att<»Q- 
tion  to  the  alteration  with  a  view  to  his  giTiog 
notice  to  the  Company,  but  that  be  believed  lie 
told  the  plaintiff  it  was  not  necessary  to  do  so. 
He  further  said,  he  was  only  an  agent  for  the 
purpose  of  obtaining  ribks  and  collecting  assess- 
ments, and  for  which  duties  he  was  paid  by  Ues, 
and  that  he  understood  the  fire  originated  in  ths 
shed. 

With  this  testimony  the  plaintiff  closed  Vm 
case,  and  M.  C  Cameron^  Q.  C.,  for  defendants 
submitted  that  the  plaintiff  should  l>e  non-soittnl, 
as  no  notice  of  the  alterations  and  addition  was 
given  to  the  Secretary,  &c.,  as  provided  for. 

J.  H.  Cameron,  Q  C.,  for  the  plaintiff,  con- 
tended that  as  tbe  pleadings  stood  the  plaintiff 
was  entitled  to  recover.  The  defendants'  coon< 
set  urged  that  Ryal  was  not  an  agent  of  the 
Company  for  the  purpose  of  inspecting,  or  of 
waiving  any  right  of  the  Company :  that  he  bad 
no  power  to  bind  the  Company,  nor  was  an/ 
proved:  thit  he  (Ryal)  was  the  agent  of  the 
plaintiff,  and  that  tbe  notice  must  be  to  tbe 
Secretary:  that  the  defendant's  pleas  were 
proved,  and  tbe  plaintiff's  repltoatioa  was  not 
proved  but  negatived. 

Tbe  learned  .ludge,  although  his  opinion  wns 
against  tbe  plaintiff,  would  not  stop  the  case,  bui 
allowed  it  to  go  to  tho  jury,  re^erviug  l<»(re  to 
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defendants  to  more  to  enter  a  non-Boit  on  the 
ease  as  it  stood. 

The  defeodADtB  then  called  witDeeeefl,  who  gave 
eTidence  that  the  fire  originated  In  the  shed,  and 
taat  the  bail  dings  were  within  fifteen  or  twenty 
fest  from  the  Town  Hail,  and  adjoining  the  in- 
Bared  premises ;  and  two  of  the  witnesses  stated 
thai  the  sddition  inereased  the  rislc.  The  plain- 
tiff eailed  in  replj  the  agent  of  the  Western,  ano- 
ther Company,  who  was  of  opinion  that  it  did 
ioeresse  the  risk  materially. 

The  learned  Jndge  asked  the  jary  to  ssy 
whether  they  were  of  opinion,  from  the  eridenoe, 
the  idditions  inereased  the  risk,  and  whether  the 
pUiDtiff  had  proTed  the  equitable  replication. 
If  they  fonnd  on  these  two  points  affirmatively, 
to  ny  the  amount  of  damages  ;  if  otherwise,  as 
to  both  points,  or  one  of  them,  to  say  so,  with  a 
view  to  a  verdict  being  entered  and  reserving 
leste,  as  the  case  might  be.  Defendailt'rt  coun- 
Bd  renewed  his  objections  taken  at  the  eloee  of 
the  piaiotilTs  case.  The  jory  fonnd  the  risk  not 
iocreaeed  and  the  equitable  replication  proved, 
sad  a  verdict  was  entered  for  the  plaintiff  for 
$1,201.75  damages,  and  leave  was  reserved  to 
defeodftots  to  move  to  enter  a  non-suit,  if  the 
court  should  be  of  opinion  that  the  learned  Judge 
Bboald  have  ruled  tlie  plaintiff  was  not  entitled  to 
recofer. 

During  last  Michaelmas  Term  Me  Michael  oh- 
Uioed  a  rule  niti  to  enter  a  non-suit,  pursoA  it 
to  leave  reserved,  or  for  a  new  trial,  the  verdict 
being  oontrarj  to  law  and  evidence,  and  for  mis- 
direction, dc  :  and  for  non-direction,  in  not  tell- 
ioir  the  jury  that  the  evidence  having  establiMhed 
th&t  additions  had  been  made  and  not  notified 
to  the  Secretary,  the  plaintiff  was  not  entitled 
to  recover,  and  in  not  telling  the  jury  that  the 
defendants  had  not  waived  notice  of  the  addt- 
tionn,  &c 

During  this  term  /.  U,  Cameron,  Q.'  C,  shew- 
ed caase. 

McMiekasl  supported  the  rnle.  citing  Reid  v. 
Gnte  DiilHet  Mafual  Tut  (7o..  11  U  C  R  315; 
Merrick  1.  Provincial  Int.  Co.,  14  0.  C.  R.  453; 
Lma»  V  Briiath  Amciea  fna.  Co  ,  22  U.  C  R. 
310;  Seotf  v  Niagara  District  In$  Co..  25  U. 
C.  K  119;  Sloka  ▼.  Coz,  1  H.  A  N.  320,  633. 

Mos&isoji,  J.f  delivered  th$  judgment  of  the 

eoart 

We  are  ef  opinion  that  the  defendants  are  en- 
title/I to  our  judgment.  The  conditions  set  out 
io  the  rquitft^le  repHoation  are  tho«e  appearing 
OS  the  poliey  as  By.1aws  14  nnd  15  The  evi- 
denre  established  the  defbod»tnt*s  pleas,  that  an 
sddiiinii  to  the  insured  building  was  erected, 
that  the  same  was  not  notified  to  the  Secretary 
tod  the  convene  of  the  Board  obtained  thereto 
endorsed  on  the  poHoy.  and  signed  by  tbe  PreM- 
dent  And  Reoretary.  Tbatt  circumstance,  under 
hy-ltw  14.  would  Titiate  the  policy,  and  render 
it  void.  Tbe  bntlding  was  afterwards  destmyed 
by  €re.  whieh  origin h ted  in  this  r^rj  additional 
tKction.  That  fhet,  altheoffh  of  itself  not  mnte- 
lik),  only  shows  that  the  addition  was  an  eiemnnt 
of  daegf  r. 

As  to  the  fqnitable  replication,  we  think  there 
▼ta  no  evidence  to  go  to  the  jury  in  support  of 


the  main  allegation,  that  Ryal  was  an  anthorized 
agent  to  make  the  agreement  relied  on.  See  the 
remarks  of  Draper,  G.  J.,  on  this  matter  in  Seott 
▼.  Niagara  Biitritt  In*,  Co,  (26  U.  C.  R.  126.) 

On  ihe  trial  I  thought  it  better  to  take  the 
opinion  of  the  jury  as  to  whetner  the  addition  in 
question  increased  the  risk,  with  a  view  to  the 
subject  being  discussed,  as  it  was  then  contended, 
as  pressed  on  ns  during  the  argument  on  thit 
rule,  that  tbe  defendants  by  their  pleas  made 
the  question  of  risk  the  material  qaestio .  in 
issue,  BO  that  if  tbe  jury  found  the  risk  was  not 
increased,  the  plainti^wae  entitled  to  recover. 
It  is  true  that  the  plC'ider  has  introduced  into 
the  p^leas  a  statement  which  may  be  ci>nsidered 
as  Burplnsage  and  redundant ;  but  ulife  per  in- 
utile non  vitiatur^  fbr  if  we  reject  the  words 
**  whereby  tbe  premises  became  materially  alter- 
ed so  as  to  thereby  vary  and  increase  tbe  risk," 
tbe  plea  would  still  be  good ;  and,  as  said  by 
Tindal,  C.  J  ,  in  Palmer  v.  Oooden  (8  M  .&  W. 
891,)  **A  party  does  not  make  an  issue  upon 
the  substantial  matter  to  be  tried  by  tbe  jury  bad, 
merely  beciiuse  he  included  in  it  something  of 
total  surplusage  and  immateriality."  The  real 
defence  pleaded  and  set  up  by  the  defendants  is, 
that  by  the  act  of  the  plaintiff  in  erecting  the 
additional  building,  and  bis  not  complying  with 
the  conditions  of  tbe  policy  by  giving  notice  of 
the  same  to  the  Secretary,  Ac,  the  policy  was 
vitiated  and  void.  To  avoid  that  defence  the 
plaintiff  sets  np,  th%t  by  a  parol  agreement  made 
through  an  sgent  of  the  defendants,  compliance 
with  the  conditions  was  waived  and  dispensed 
with,  an  answer  which  if  proved  would  not  it 
seems  be  a  good  one.  for  according  to  the  case 
of  Scottr  NiAgara  DUtrict  Int.  Co.,  in  this  Court, 
above  cited,  a  parol  waiver  by  the  defendants* 
Managing  Director  arid  Secretary  would  t>e  no 
answer  to  a  plea  such  as  here  pleaded,  as  it 
would  be  setting  np  a  substituted  parol  contract 
in  answer  to  the  sealed  policy. 

We  think  the  defendants  are  entitled  to  have 
this  rule  m%de  absolute  to  enter  a  non-suit  The 
result  of  this  case  may  be  hard  on  the  plaintiff, 
fVom  his  being  led  into  error  by  an  agent  of  the 
Company ;  but,  as  I  have  felt  it  to  be  my  duty 
to  tell  jurors  in  several  cases  tried  before  me 
against  this  Company,  if  the  insured  does  not 
pay  attention  to  or  Comply  with  the  copditions 
of  the  policy  be  has  himself  to  blame,  as  the 
Company  take  special  means  to  warn  the  insured 
of  bis  duty  by  conspicuously  printing  in  large 
colored  letters  at  the  top  of  thf  policy.  *'  Be 
sure  and  rea^I  the  conditions  on  the  in*«ide  hereof, 
as  any  dsviation  therefrom  will  render  the  insur- 
ance void."  and  by  appending  at  tbe  end  a  simi- 
lar admonition  in  case  of  omitting  to  give  any  of 
tbe  notices ;  and  by  printing  on  the  hack  of  the 
policy  as  follows:  **N.  B — Be  particular  in 
reading  the  within  policy  and  its  conditions,  and 
observe  that  notice  in  writing  must  be  given  to 
the  Secretary  of  all  change's  in  the  risk  by  altera- 
tions, erections,  or  otberwit<e." 

The  rate  rnnet  t>e  absolute  to  enter  a  non-snif . 

Mule  absolute. 


I 
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In   Rb  Miles  and  Thi  Corporation  or  ten 

TuWR^HIP   OF    RlCBUOND 

Th€  Temperance  Act  qf  186U— By-law— Publication. 

A  By-law  to  repeal  a  By-law  prohibiting  the  sale  of  intoxi- 
cating liquors,  under  the  Temperance  Act  of  1864,  was 
first  published  on* the  2ud  of  October,  186S,  with  a  notice 
for  a  meeting  of  the  electors  on  the  4th  of  November,  at 
two  p.m.  On  the  9th.  16th,  and  23rd,  it  was  again  pub- 
lished, with  a  notice  for  the  meeting  at  lu  a.m.,  on  the 
4th.  when  the  poll  was  held. 

Beldf  that  the  first  notice  was  bad,  for  the  statute  requires 
the  meeting  to  be  at  10  a.m.,  and  the  meeting  in  conse- 

S pence  was  not  held  within  the  week  next  after  the 
burth  week  of  publication,  as  directed  by  the  act  The 
by-law  wiis  therefore  quashed. 
The  clerk,  was  not  present  at  Ahe  meeting,  and  the  reeve 
acted  both  as  presiding  offlt  er  and  poll  clerk,  certifying 
the  proceedings  ht  both  capacities.  Queerer  whether  the 
}^y-Iaw  would  have  been  bad  on  this  ground. 
Beld,  that  the  By-law,  upon  the  facts  stated  below,  was 
fiufflciently  certified  under  the  seal  of  the  con>oration. 

[28  U.  C.  Q.  B.  ^84.] 

Osier  obtained  a  rule  in  last  Michaelmas  Term, 
llinf^  oD  the  corporation  to  shew  caose  whj  a 
by-Inw  submitted  to  the  electors  for  approTai  in 
KoTember  last,  under  the  Temperance  Act  of 
1864.  should  not  be  quashed,  on  TRrioas  grounds; 
among  others — that  the  by-law  was  not  dnlfr  noti- 
fied and  published  for  four  conneoutive  weeks, 
with  the  notice  required  by  the  statute,  sec.  6. 
8ub-8eo  1  :  that  the  reere.  who  presided  at  the 
meeting  of  electors,  improperly  assumed  to  act 
as  the  pot)  cleric,  and  took  the  votes  of  the  eleo- 
torfl.  and  that  the  poll  boolc  at  the  close  of  the 
poll  was  not  certified  as  required  by  sec.  6,  sub- 
sec.  8  of  the  act.  The  rule  was  drawn  up  on 
reading  a  certifi<'d  copy  of  the  by-law,  and  the 
by-lnw  repealed  by  it,  and  on  affidaTits. 

The  by-law  in  question  was  one  repealing  ft 
b%-law  adopted  by  the  electors  of  Richmond  in 
Februnry.  1865,  pa!«sed  und**r  the  provisions  of 
the  Temperance  Act  of  1864.  prohibiting  the  sale 
of  intoxicating  liquors  in  the  towuehip,  and  was 
as  follows : 

*'  Whereas  thirty  of  the  .electors  of  Richmon<^ 
have  required  that  the  by-law  prohibiting  th^ 
sale  of  int«>zicatinflr  liquors  and  the  issuing  o^ 
Ucennes  therefor  be  repealed  : 

"Be  if  therefore  enacted  by  the  Municipal 
Counoil  of  the  Township  of  Richmond,  that  SHid 
by-law  be  and  is  hereby  repealed  ;  and  that  this 
by-lNw  be  submitted  to  the  electors  for  their  ap- 
proval or  rejection. 

(Signed)     ••  Thos    Srxsmith,  Reeve.'* 
(Signed)     *^0.  D.  SwaxT,  OUrk*' 

It  appeared  from  the  affidavits  and  papers 
filed  thHt  this  by-law  was  piiblii«hed  in  a  weekly 
paper,  callel  the  Weekly  Expreet,  published  in 
Naitniee,  s.m  follow.<4:  In  the  issue  of  the  2nd  of 
October.  1868,  this  notice  was  published  : 

*'  Notice  is  hereby  given  to  the  electors  of  the 
Town.Mhip  of  Hichmond.  that  a  meeting  of  the 
municipal  electors  of  said  m  inicipality  will  be 
held  in  the  Town  Hall,  8elby.  on  Wednesday, 
the  4tb  day  of  November  next,  at  the  hour  of  two 
in  ike  afternoon^  for  the  taking  of  a  poll  to  decide 
wht'tber  or  not  the  above  by-law  is  approved  by 
said  electors. 

«•  0.  D.  SwBCT,  Town  Clerk,** 

*^  Underneath,  in  the  same  column,  was  pub- 
lished a  copy  of  the  by-law  In  the  issue  of  the 
9tb  of  Octriber  appeared  the  by-law,  nnd  below 
it  a  similar  notice  to  the  above,  with  the  hour 
stated  to  be  at  ten  in  the  forenoon.     Ou  the  16th 


and  28rd  of  October  were  publii^hed  notices  the 
same  as  that  of  the  9th  of  October,  and  on  tbt 
80th  of  October  the  notice  above  was  puhlishfj, 
but  no  copy  of  the  by-law ;  and  the  poll  was  betj 
on  the  4th  of  November — when  144  votes  were 
given  in  favor  of,  and  138  against  the  hy-Uv, 
the  relator  alleging  that  six  were  impropertr 
allowed. 

It  appeared  also  that  the  reeve  of  the  township 
presided  at  the  meeting  for  taking  the  poll :  ibtt 
the  clerk  of  the  township,  or  eeoretary-treaMirer, 
was  not  present,  and  dil  not  act  as  poll  < lerk, 
nor  was  any  person  in  his  absence  name  I  to  act 
as  poll  clerk,  but  that  the  reeve  himself  actsd 
both  as  preaidiog  officer  ant  as  poll  c'ork ;  sod 
the  reeve  after  the  poll  olosed  certifiel  the  nua- 
ber  of  votes  by  appending  hi!«  name  to  the  cerd- 
fiaate  as  returning  officer,  and  coaotersiguiog  it 
also  as  poll  clerk. 

During  last  term,  MeKentie,  Q  C.,  shewed 
oaane.  taking  several  preliminary  ohj>^ctlonf<.aod 
among  others,  that  the  by  law  was  not  properly 
certified,  is  to  whioh  he  cited  Re  Croft  mnd  Tht 
Municipality  of  Brooke,  17  U  C.  R.  269;  B^ckart 
and  The  Munieipaltty  cf  Carrirk  6  C.  P    181. 

Otler  supported  his  rule,  citing  Boker  and  tkt 
Municipal  CouneU  of  Parte,  10  U.  C  R.  621 ; 
Hamilton  V.  Denni*,  1 2  Grant.  6  .'6 ;  Coe  aaJ 
The  Corporation  of  Pickering,  24  U.  C.  R.  489. 

Mo&BisoN,  J.,  delivered  the  judgment  of  the 
court. 

The  only  preliminary  objeotioo  we  think  it 
necessary  to  notice  is.  that  the  copy  of  the  by- 
law was  not  certified  by  the  seal  of  the  corpora- 
tion The  relator  swears  that  the  copy  annexed 
to  his  affidavit  **  is  a  certified  copy,  with  the  seal 
of  the  said  corporation,  received  by  me  from  the 
clerk  of  the  municipal  ounoil  of  th(*  said  tovo- 
ship."  Underneath  it  is  a  certificate  at  len^ta, 
signed  by  the  clerk,  certifying  it  to  he  a  fnie 
copy,  and  in  the  margin  is  the  seal  of  the  corpo- 
ration ;  that  is,  one  stamped  and  impressed  on 
the  paper,  leaving  a  circular  impreHmon  la  ink, 
with  the  words  **  Municipal  Township  of  Rich- 
mond "  It  is  sworn  to  be  the  seal,  and  as  sndi 
rec«*ived  from  the  clerk  with  his  certificate  Soch 
a  certificate  was  deemed  sufficient  in  Kingk>m 
and  the  Corporation  of  Kingston,  (26  U.  C  R. 
188):  and  bO  as  to  the  seal  itself  the  case  of 
The  Queen  v.  T^t  Inhabitante  of  S'.  Paul,  Covad 
Garden,  (7  Q  B.  282).  supports  it. 

As  to  the  by-law  in  question,  wears  of  opinion 
that  it  mast  be  quashed  In  the  case  of  CW  and 
The  Corporation  of  Pickering,  it  was  held  tb«t  the 
four  weeks*  notice  required  by  the  statute  com- 
mences and  must  be  computed  from  the  day  of 
the  first  publication  of  the  notice,  fnd  the  poll 
taken  within  the  week  next  after  the  fourth  week. 
If  we  could  bold  the  first  notice,  pnblt^bed  on  the 
2nd  of  October,  to  be  a  good  notice,  the  first 
week  would  have  commence t  on  that  day  ;  hot 
that  notice  cannot  be  taken  to  be  a  good  one.  as 
the  statute  requires  the  notice  to  be  for  the  hoar 
of  ten  o*clock  in  the /orenoon,  and  not  two  in  the 
afternoon.  The  first  regular  notioe  under  wbiek 
the  meeting  was  held  to  approve  or  reject  tfaii 
by-law,  WHS  that  of  Wettneaday.  the  9th  of  Oet<K 
ber,  and  which  was  the  eommencemenC  of  the 
four  weeks 

The  notices  of  the  l6th  and  28rd  of  October, 
were  also  regular,  the  one  of  the  80th  Oetoher 
omitted  the  by-law  altogether,  and  the  p<»ll  was 
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•Uken  on  the  foMowiog  Wedneiday,  tbe  4th  of 
^|NcvTefDh**r      AaHoming  that  tbe  defeciivo  notice 

lof  ine  Both  WHS  good*  the  poll  mn  not  tak^n  as 
isvquired  by  tbe  statute,   '*  on  some  day  within 

tbe  week  uext  nfter  such  foar  weeks*  *'  notice. 
!|>Qt  OD  the  4th  of  NoTember,  a  d*iy  of  the  third 
'Week,  the  4th  week  eodinic  on  the  6th  of  Novem- 

jber;  And  npon  the  aothority  of  Oo^  and  the  Cor- 
ratfon  of  Pkktring  (24  U  0  R.  489)  the  objec- 
[Ition  that  doe  notice  was  not  given  mast  preYnil. 
Surh  being  tbe  ease,  it  is  not  ni*oe.s««ary  to 
|con-id**r  whether  tbe  poll  wai»  properly  tnkfu  by 
Itb^  ret>Te  acting  as  poll  clerk  an  well  aA  preriidiiig 
^officer,  and  certifying  tbe  proce**dinff8  in  both 
|icap«riti<>s.  It  is,  however,  qnite  evident  the 
■XfffiMatare  intended  that  the  duties  of  presiding 

(fiic<>r  And  poll  clerk  should  be  performed  by  two 
[difetinct  persons,  and  it  is  eqa>iUy  clear  that  in 

tbe  absence  of  the  clerk,  the  provisions  of  sob- 

sec  4  of  iiee   6  were  never  intended  to  authorise 

tbe  presiding  officer  to  name  himself  to  act  as 

pell  clerk. 

Bute  ab$oluU. 


COMMON  PLEiS. 


{    fBfjk/rltd  by  S.  J.  VahKouohhet,  Esq.,  Reporter  to  the 

Court.) 


^ 


BOTAL  CaVADIAR  BaNK  y  KiLLT  . 

MortgnfOT  and  Mori^agte—tT  A  t8  Vie  eh.  Sl—Distrtn 
for  interest — Goodt  of  third  parties—  Pleading, 

To  an  trtinn  of  replevin,  charging  a  diatresa  of  plaintifTa 
gixKh,  defendant  avowed  aettmg  out  a  niortgiKc  undo 
to  )i:)n  by  one  !>.,  and  which  was  pleaded  as  having  lieen 
tt*:  utxHi  in  pursuance  of  the  act  res|)e<*ting  short  funna 
of  iiiortgaj;:««.  and  averred  that  ander  the  proviso  Uiere- 
iii  the  iiiort2agor  waa  poAsessed  of  the  preniiNcs,  and 
Ofctipicd  and  enjoyed  sam  ■  as  tenant  of  the  inortgngor, 
an  ]  Hi  fontinuef]  to  do  until  at  and  after  siid  distress ; 
th  it  mortgagor  inafle  default  in  p.i^-ment  under  the  terms 
of  the  mortgage,  but  mort^.igee  dul  not  enter  hy  reason 
tlwrrwjf,  but  permitted  mortgagor  to  continue  in  ofcu- 
pition  as  his  ten'int  aa  aforesaid,  avowing  the  taking 
of  pi  (hitiirs  gcKwIs  aa  distress  for  arrears  of  interest : 

17«U,  on  <lfemurrer,  good ;  for  that  the  oc<>upition  of  the 
Dior1g<igor  undc'r  the  terms  and  conditions  of  th«'  niort- 
g4A  aet  out  constituttKl  the  relationship  of  kudlonl  and 
tf-nant  )«tween  the  parties  at  a  fixed  rent,  being  the  In- 
tt-rp.tonthe  principal  sum  secured  ;  that  ho  long  as  such 
Oi'«-ii(i«tion  conttnned  with  the  will  of  the  niortgngce  he 
bad  th**  right  to  distrain  for  such  interest  "by  wny  of 
rtnt  n^serred,**  and  incident  to  Uiat  right  waa  tlie  dis- 
tniiiing  upc>n  the  property  of  third  )K're«ins  on  the  lands 
iDirtK'i^ed :  tlint  the  c^^ntinnance  of  the  mortgagor  in 
pHH-ssion,  after  the  day  named  for  piyment,  with  the 
pf naiasion  of  the  mort(figee,  constituted  him  thereafter 
t«na:it  at  will  of  the  mortgagee,  and  on  the  t^'nns  of  dia- 
tfcits  contained  in  tbe  mortgage. 

[19  U.  C.  C.  P.  430.) 

This  was  an  action  of  replevin,  the  dcolar»rion 
in  which  will  be  foand  reported  in  19  C.  P.  190 

Avowry  and  cognizance^  that  before  the  alleged 
tskiiig.  aud  at  the  time  of  making  tbe  mortgage 
hereinafter  mentioned,  the  mills,  lands  and  tene- 
Bent!!  in  the  declaration  mentioned  were  tbe  ^oil 
tQ<i  freehold,  and  were  in  the  actual  poasexsion, 
of  bewe.%,  and  said  Dew«>y  execated  to  defendant 
Keilj  a  mortgage  in  fee,  in  parsoanoe  of  the  Act 
Kt-ieeupg  sh'trt  forms  of  morig'iges.  of  the  mills, 
Uo'is  and  tenements  in  the  declaration  mentioned, 
Mihj^t  to  a  proviso  for  redemption  on  payment 
of  $'i5  000  and  interest,  on  or  before  1st  Pebra* 
^7-  1867.  and  containing  tbe  olau.«*esin  the  first 
8cb >'lu  e  of  the  said  act.  nnmbered  re^^peotively 
i^.  6,  7.  8  14,  16  and  17  (setting  them  out  as 
ia  tiie  achedale).     Tbe  avowry  then  went  on  to 


Si  lege  that  Dewey,  in  paraaanoe  of  the  last  men- 
tioned proviso  (clause  17).  enrere<i  nnd  wa**  poa- 
sesaed  of  aaid  mills,  landi  and  tenements,  and 
bad  held,  u^ed  and  so  continued  to  have,  bold, 
&c.,  until  and  at  and  after  tbe  aai4l  alleged  t>tk- 
ins;  that  said  Dewey  made  default  in  payment 
of  the  interetit  reserved  by  said  mnrtgMge,  and 
did  not  at  any  time  pay  any  intereat.  an  1  aaid 
Kelly  did  not  enter  said  mills,  lands  or  tenements 
by  reason  of  such  default,  but  permttte«l  said 
Dewey  to  continue  to  have,  hold,  &c  .  a;*  his  ten. 
ant  as  aforesaid  ;  and  at  time  of  alleged  taking, 
and  while  said  Dewey  so  continued  to  hold  and 
poaseaa  said  mills,  lands  and  tenements,  a  large 
sum  for  interest  waa  atill  due  and  in  at  rear  frnm 
said  Dewey  to  said  Kelly,  wherefore  said  Rclly 
well  avowed,  &o. : 

•     Demurrer : 

1.  That  the  only  demise  or  tenancy  shewn  in 
or  by  said  avowry  or  cognisance  waa  that  created 
by  the  mortgage,  and  it  appeared  by  aaid  avowry 
and  cognisance  that  default  had  b«*en  made  in 
payment  of  the  mortgage  money,  and  the  demise 
thereby  determined  more  than  six  months  be  ore 
the  diatress  in  the  declaration  mentioned. 

2  That  although  it  appeared  that  the  alleged 
demise  tn  Dewey  bad  been  determined  by  default 
in  payment  of  mortgage  before  distress,  yet  it 
was  not  alleged  that  said  Dewey  was  in  fact 
aotaally  in  possession  of  the  prvmi^es.  where  th« 
diHtresM  was  made,  at  time  of  making  tb**reof. 

8.  That  no  other  demise  or  lease  thwn  thnt  im- 
plied from  the  covenants  in  the  (•aid  mortgage 
was  set  out  or  shewn  in  said  avowry  or  coitni- 
xance,  and  that  defendants  had  no  legal  right  or 
anthority  under  any  oircumatances  to  disitrnia 
after  six  months  from  d*  fault,  nor  at  any  time 
after  default,  unlesa  said  Dewey  (the  m>irtgagor) 
was  at  tbe  time  of  the  di^tres:!  in  actual  posses- 
sion, which  was  not  shewn. 

4  That  at  all  events  the  covenant  or  power 
to  distrain,  contained  in  said  mortgage.  c<*n«tita- 
ted  a  mere  license  by  said  Dewey,  the  mortgagor, 
and  did  not  aathoHie  or  legally  empower  the 
mortg-igee.  his  bailiffs  or  agents,  to  di<4rrain  the 
good'*  of  a  stranger  or  thirl  party  on  the  lanlg. 

6  That  it  was  not  shewn  that  the  term«  of  the 
pretended  power  of  distress  contained  in  the 
covenant  in  tbe  said  plea  set  out.  were  followed 
or  pursued,  in  this,  that  it  was  not  alleged  in 
said  plea  that  defendant  R**|ly  ever  iasu**d  a  war- 
rant of  diatress.  or  that  the  other  defend  inte 
acted  onder  anv  such  warrant. 

6  That  it  was  not  sufficiently  sh«'wn  by  said 
plea  that  said  goods  were  in  and  upon  said  lands 
or  any  of  them  at  tim^  of  seizure  and  takiug 
thereof  in  declaration  mentioned. 

7.  That  if  any  tenancy  whatever  could  be  im- 
plied or  be  held  to  have  been  created  or  ariaea 
after  default  in  the  mortgage,  it  was  not  averred 
or  shewn  in.  nor  did  it  appenr  fr<>m  said  avowry 
or  oognis'ince.  that  any  specific  rent  wa*«  agreed 
upon  between  Dewey  and  defendant  Kelly,  or 
any  speciflo  (or  any)  rent  waa  reserved  on  suoh 
supposed  tenancy,  wnich  could  legally  authorize 
dtfendants  to  distrain  plaintiff's  goods. 

R  A  HirriMon^  Q  C,  for  the  demurrer,  cited 
Doe  Dixie  v  Davit,  7  Ex  69  ;  Morion  v  Wonda^ 
L  R  8  Q  R  658;  Knights  Dennett,  5  B.  <jk  W, 
82i;  Doe  Rogers  v  PuUen^  2  B  N.  C  749; 
Chop  man  v    D^acham,  8  Q   B.  723. 
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Patterson^  contra,  oited  Oray  r.  Bomptis^  11 
G.  B.  N.  S.  620;  Doe  Thomas  t.  Field,  2  Dowl. 
642 ;  Turner  t.  Barnes,  2  B.  &  8  436 ;  Marquis 
of  Camden  t.  Butierbury,  6  C.  B.  N.  8.  808. 

GwTHKB,  J.,  deliTerod  the  jadgment  of  the 
eourt. 

The  KYowTj  and  eogniiance  here  demarred  to 
has  been  pleaded  in  pursnanoe  of  the  jadgment 
in  this  case,  reported  in  19  U.  G.  C.  P.  196. 

The  mortgage  is  pleaded  as  haying  been  exe- 
cuted in  parsnance  of  the  Act  respecting  short 
forms  of  mortgages  (27  &  28  Vic  eh.  81).  and 
it  contains  the  clauses  in  the  first  schedule  of  the 
act,  numbered  respeotirely,  2,  4,  6,  6,  7,  8,  14, 
16  and  1 7.  The  avowry  avers  that,  in  pursuance 
of  the  proviso  in  the  mortgage,  the  mortgagor 
was  possessed  of  the  premises,  and  occupied  and 
enjojed  the  same  as  tenant  of  the  mortgagee,  and 
80  continued  to  occupy  and  enjoy  the  same  until 
and  at  and  after  the  distress  levied ;  that  at  the 
time  limited  in  the  mortgage  for  payment  of 
principal  and  interest  the  mortgagor  made  de- 
fault,  but  that  the  mortgagee  did  not  enter  by 
reason  of  such  default,  but  permitted  the  said 
mortgagor  to  have,  hold,  occupy,  possess  and 
enjoy  the  same  as  his  tenant,  as  aforesaid  ;  and 
the  mortgagee  avows,  and  the  other  defendants 
acknowledge,  the  taking  of  the  goods  and  chattels 
on  the  premises  mottgaged,  as  a  distress  for  ar- 
rears of  interest  on  the  principal  sum  secured  by 
the  mortgage^  for  two  years  next  ensuing  the 
date  of  the  mortgage. 

The  occupation  of  the  mortgagor,  under  the 
terms  and  conditions  of  this  mortgage,  constitut- 
ed, in  my  opinion,  the  relation  of  landlord  and 
tenant  between  the  mortgagor  and  mortgagee  at 
a  ffxed  rent,  such  rent  being  the  interest  named 
in  the  mortgage  as  the  interest  accruing  on  the 
principal  sum  secured.  That  such  was  the  In- 
tention of  the  parties  appears  to  me  to  be  the 
true  construction  to  put  apnn  the  instrument  as 
pleaded  in  the  avowry  So  long,  then,  as  such 
occupation  contioned  in  accordance  with  the  will 
of  the  mortgagee,  he  has.  in  my  opinion,  the 
right  to  distrain  for  the  interest  secured  by  the 
ihortgage,  *' bif  way  of  rent  reserved"  and  ihoi- 
dent  to  that  right  is  the  right  of  distraining  upon 
the  property  of  third  persons  on  the  lands  com- 
prised in  the  mortgage.  Tbd  authorities,  which 
have  led  me  to  this  conclusion,  are  collected  in 
my  former  judgment  in  this  case,  to  which  I  add 
Hitehman  v.  Walton  (4  M  &  W.,  p  418)  As- 
Buming  the  tenancy,  created  by  the  mortgage,  to 
,  h  ive  been  for  a  determinate  time,  until  the  day 
named  for  payment  of  prinoipal  and  interest,  the 
continuance  of  the  occupation  of  the  mortgagor, 
by  the  permission  of  the  mortgagee,  constituted 
the  mortgagor  a  tenant  thereafter  at  will  of  the 
morgagee,  and  such  tenancy  muPt  be  held  to  be 
on  tho  terms  of  distress  contained  in  the  mort- 
gage It  seems  to  me  to  be  the  interest  of  the 
mortgagor,  as  well  as  of  the  mortgagee,  that  this 
should  be  the  construction  to  be  put  upon  the 
instrument.  In  that  caf>e  the  statnte  8rh  Aiine. 
ch.  14.  does  not  apply :  Bfavenf  Delakay,  (1  H. 
Bl  5),  and  Knight  v.  BeneH  fS  Bing  861  ) 
,  I  am  of  opinion,  therefore,  that  the  demurrer 
to  the  avowry  cbould  be  overruled. 

Judgment  for  defendant  oh  demurrer. 


SNQLISH  REPOBTS. 


COOPKB  ▼.   GORDOH. 

l>(«seiUer«— jrCftMer^— i>tJia{5mi</— Jf<Oo^y  <^  Cbntfra^ 

tion—RighU^. 

In  the  ab«eace  of  special  usage,  roles,  or  agreenKct,  a 
OiHsenting  minister,  appointed  bj  his  consree^itipiu  i> 
not  entitled  to  hold  office  for  life  or  gooa  behavioar 
against  the  will  of  the  miOority  of  such  oongregatioa. 

arW.  IL  SOS] 

The  object  of  this  suit  was  to  obtain  a  decla- 
ration that  the  defendant,  the  Reverend  Sanuel 
Glarke  Gordon,  a  Dissenting  minister,  bsd,  by  a 
resolution  which  had  been  passed  by  a  majority 
of  his  congregation,  being  duly  dismiseed  from 
his  office,  and  to  restrain  him  from  eoctinuing 
to  act  as  the  minister  of  such  congregation. 

Previously  to  the  year  1707,  a  congregation  of 
Protetntant  Dissenters,  known  by  the  name  of  In- 
dependents or  Gongreeationalista,  were  in  the 
prnctice  of  assembling  for  religious  won^btp  in  a 
building  called  the  Presbyterian  Meeting  Hou«>e, 
in  Broad-street,  Reading  In  the  year  1707  thif 
building  became  vested  in  certain  members  of 
the  congregation,  twenty  in  number,  in  tru«>t  for 
such  congregation  **  during  such  time  as  the 
assembling  of  Protestant  Dissenters  for  religiout 
worship  should  be  permitted  at  the  said  meeiaog- 
house." 

About  the  year  1808,  three  messuages  and 
other  premises  adj  >ining  the  meeting- honife  were 
purchased,  the  meeting  house  was  pulled  down, 
and  a  new  meeting-house  and  vestry-room  erect- 
ed on  the  site  of  the  old  meeting- house  and  part 
of  the  newly-acquired  premises,  the  remainder 
of  which,  with  the  exception  of  a  bouse  and  gar- 
den, were  used  for  the  meeting-hott^e.  yard,  and 
burial  ground,  aitd  aft  A  pasnage  to  the  ve^try- 
room.  All  these  premises  were  vested  in  trustees 
upon  the  following  trusts,  as  to  the  meeting- 
house, vestry-room,  yaH,  bnrtal-groond.  and 
garden—**  Upon  trust  fbr  the  UiW  and  t>ene€t  of 
the  said  society  or  congregation  of  Protesrant 
Dissenters  from  the  Ghurch  of  England  then  be- 
longing thereto,  commonly  callrd  Indepeo'leots, 
and  which  should  from  time  to  time  resort  to  and 
frequeut  the  said  meeting-house  and  premises, 
and  become  members  of  the  said  society  f  tr  the 
exercise  of  divine  worship  therein,  and  peaceably 
and  quietly  to  permit  and  suffer  them,  and  every 
one  of  them,  to  exercise  their  religion  therein, 
and  freely  to  enter  and  bury  their  dead  therein, 
or  in  some  part  or  parts  thereof,  under  and  sub- 
ject to  i»uch  orders,  rules,  regulations,  and  re- 
strictions as  had  b  'en  and  were  or  shooH  be 
made  and  observed  in  the  said  society  or  other 
religious  inntitutions  of  the  like  nature  "  Aed 
as  to  the  house,  which  was  the  ref«'doe  of  the 
premises,  **  upon  trust  to  permit  and  suffer  tht 
mini.^ter  or  pastor,  for  the  time  bwng.  of  the 
said  Hooiety  or  conftregntion  of  Protestant  Dis- 
senters, called  Independents,  who  did  or  bbnald 
from  time  to  time  meet  in  the  said  meeting- 
bouse  for  the  exercise  of  divine  wors*»ip  *^  afore- 
said  to  have  the  use  and  occupation  of  the  sime, 
or  otherwise  to  receive  and  pny  the  renrs  wd 
profits  thereof  to  such  minister  or  pa^-t-  r.  ««« the 
sam**  f)hou>d  beC'>me  due  and  payable,  f»r  jw»  l^og 
a  time  us  such  minister  or  pastor  should  from 
time  to  tiibe  be  and  continue  minister  or  pastor 
of  the  said  society  or  congregation,  and  cfBciate 


August,  1869.J 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[Vol.  v.— 128 


ts  Bach,  and  no  longer,  to  and  for  his  and  their 
OTQ  ose  aod  benefit.'* 

The  plaintiff:!  and  the  defendant  Christie  were. 
It  the  d.tte  of  the  filing  of  the  bill,  the  sole  trus- 
tees, and  recognised  as  ench  by  the  eongregation. 

lothe  jear  i860,  the  eongregation  considered 
it  desirable  that  the  Bererend  William  Legg.  who 
bad  for  more  than  twenty  years  officiated  as 
their  sole  pastor,  should  have  some  ai^sistaoce 
in  biB  duties,  and  that  another  minister  should 
be  appointed  to  assist,  and  act  with  him.  In 
the  following  year,  Thomas  Barcham,  one  of  the 
p^tintifTd,  who  was  then  acting  deacon  of  the 
cbnpet.  on  behalf  of  the  congregation,  and  in  ac- 
cordance with  a  resolution  which  had  been  passed 
bj  them,  invited  the  defendant,  Mr.  Gordon,  who 
v&s  a  candidate  for  the  co-pastorate,  to  become 
co-pastor  with  Mr.  Legg.  Mr.  Gordon  shortly 
afterwards  accepted  sucb  iuTitation,  and  entered 
Tipf^Q  bis  duties.  No  arrangement  was  made 
vitb  Mr.  Gordon  as  to  the  duration  of  his  co- 
pa^torate. 

About  a  year  after  the  appointmVnt,  a  portion 
of  the  congregation  became  dissatisfied  with  Mr. 
GorJoQ.  and  two  deacons  who  were  then  in  office 
rcqaested  him  to  resign,  assigning  for  their  re- 
qaest  the  eight  following  reasons  :-^ 

Ut.  That  his  sermons  were  too  argtamentatiTe, 
coQtaioiog  trains  of  reasohing  which  the  people 
could  not  carry  away  with  them. 

2Dd.  The  sermons  were  above  the  letel  of  the 
prat  mass  of  the  people,  not  being  snffieiently 

simple. 

3rd.  They  were  too  Arminian  in  doctrine. 

4tb.  They  set  ap  too  high  a  standard  of  Chris- 
tiao  life,  not  taking  sufficient  account  of  the  in- 
fiQeooes  of  trials,  &o. 

5th.  There  was  a  deficiency  of  nnotioD,  Gospel 
power,  and  Christian  eiperience. 

6th  The  motives  from  which  Christians  were 
exhorted  to  act  were  not  those  of  Christian  love, 
hot  of  dry, 'rigid  duty. 

7th.  The  work  of  the  Spirit  was  not  snffieiently 
dvelt  opon. 

8th.  In  some  of  the  sermons  there  was  no- 
tbin^  eaid  to  nnoouTerted  sinners. 

A  want  of  harmony  between  Mr.  Gordon  and 
Mr  Legg,  led  to  great  unpleasantness,  and  steps 
vere  taken  to  ascertain  the  feeling  of  the  con- 
(rrvption  on  the  subject  of  the  dismissal  of  Mr. 
GgnloD  from  his  office.  Accordingly,  on  the  8th 
September,  I868,  a  meeting  of  the  congregation 
vm  daly  convened,  with  full  notice  to  Mr. 
Gurdoo. 

The  congregation  consisted  of  212  persons,  a 
Ubj^ritT  of  whom,  consisting  of  116.  were  pre- 
e^ai  at  the  meeting.  A  resolution  was  passed 
diiuaiitsing  Mr.  Gordon  from  his  office;  the  reso- 
lution was  carried  by  116  vote>,  all  the  persons 
present  voting  in  favour  of  it,  with  the  exception 
^^  ODe,  who  remained  neutral.  Notice  of  the 
resutauon.  and  notice  not  to  oontinue  to  officiate 
u  co-ptstor  of  the  congregntion,  were  served 
vpoQ  Mr.  Gordon,  but  he  disregarded  them,  and 
coDtioned  to  officiate  as  before.  He  also  ap- 
F>oioted  the  defendant  Pike  to  receive  the  pew- 
r^nts  arising  from  the  chapel,  and  Pike  accq»ted 
^^''f\  appoinimeni,  and  it  waA  allrged  that  he 
lit!  Tcceited  certnin  of  such  rents  accordingly. 

Mr  Gordon  nnd  his  *«niiporter9|  who  had  pro- 


tested against  the  rezniarity  of  the  meeting;,  and 
had  not  attended  it,  held  meetings  of  th^ir  own. 
at  which  resolutions  were  passed  in  Mr  Gordon's 
favour.  It  was  alleged  that  the  oondact  of  Mr. 
Gordon,  by  calling  it  regular  meetings  of  his  par- 
tisans among  the  congrej^ation,  and  profeHsing 
them  to  be  of  equal  aathority  with  the  church 
meetings,  and  by  holding  communion  service  for 
his  own  friends  at  a  different  hour  to  established 
usage,  prouiiUed  dissension  in  the  congi-e^ntlon, 
and  that  his  conduct  before  ^f^rred  to  w-vs  v»«ry 
injurious  to  and  brought  much  scandil  upon  the 
church  and  cobgreg  ition,  and  bad  then  already 
diminished  the  revenues  arising  from  the  pew- 
rents. 

It  was  admitted  that  Independents  universally 
hold  as  fundamental  principles  that  each  congre- 
gation of  persons  in  church-fellowship,  awemb- 
llng  at  a  particular  chappl  with  their  pastor, 
constituted  a  church  complete  in  itself.  iiidt*pen- 
dently  of  all  other  C(ingt*egatlon4  of  persons  pro- 
fessing ths  same  belief  and  that  mere  seat- 
holders,  who  were  not  in  communion  with  the 
churchy  were  not  considered  to  be  in  church 
fellowship,  or  entitled  to  vnte  as  members  of 
such  congregation ;  and  that(>n  the  absence  of 
any  special  usage,  rules,  or  agreement  to  the 
contrary)  the  power  of  electing  their  minister 
resided  entirely  with  such  first  mentioned  con- 
gregation.  The  bill  alleged  that  it  was  the  well 
^established  nsage  among  Independents,  that  each 
congregation  might  at  any  time  at  their  discre- 
tion dismiss  thfir  paster  from  his  office,  and  that 
in  the  absende  of  any  special  circumstances  the 
will  of  the  congregation  was  ascertained  and  such 
power  exercised  by  a  vote  of  the  majority  of  tho 
members.  It  was  admitted  that  in  the  present 
instance  lo  special  rules  or  usage  had  at  any 
time  been  adopted  by  the  congregntion,  but  Mr. 
Gordon  contended  it  was  a  fVindamenta)  priucipla 
among  Independents  that  (in  the  abtieuce  of 
special  usage,  rules,  or  agreement)  all  appoint- 
ments as  pastor  to  such  a  coogrcgHtion  were  for 
life,  so  long  as  the  pastor  should  abtitaiii  fiuin 
preaching  unorthodox  doctrines,  and  should  not 
be  guilty  of  immorality  or  other  similHr  groKS 
miMooduct,  and  that,  excepting  in  those  cases, 
there  did  not  exist  in  any  person  or  body  a  power 
to  dismiss  such  pastor. 

The  defendant  Christie,  who  was  one  of  the 
trustees,  declined  to  concur  with  the  plHiotiffs 
in  the  institution  of  the  suit,  upon  the  ground 
that  he  considered  such  suit  upcalled  for. 

The  bill  prayed  for  a  declaration  that  Mr. 
Gordon  had  been  duly  dismissed  from  his  othce 
of  co-pastor,  and  thit  he  might  be  restrained 
from  preaching  or  offioiating  in  the  chapel  refer- 
red to;  and  that  both  be  and  the  defendnnt  Pike 
might  be  restrained  from  collecting  or  receiving 
the  pew-rents;  and  for  an  acconnt. 

Bartfy,  Q.G  ,  and  ffiggin^,  for  the  plaintiffs, 
Oontended  that  in  the  absence  of  any  special 
mies,  the  case  must  be  governed  by  the  invari- 
able practice  of  the  body,  which  was  thnt  a  ma* 
jorfty  of  the  congregation  had  a  right  to  dismiss 
their  minister.  Without  f>ttch  a  power,  a  congre. 
giition  might  be  saddled  for  an  indefinite  time 
with  a  minirtter  who  was  unacceptable  to  tliem. 

Oreene,  Q  0  ,  and  Tate  Lee,  appeared  for  the 
defendants  Gordon  and  Pike,  snd  on  behalf  of 
the  former  contended,  that  in  the  absence  of  iiny 
rues  or  agreement  with  Mr.  Gordon  on  the  sub- 
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ject.  he  WRB  entitled  apon  bis  acceptance  of  the 
office  to  hold  it  for  life,  excepting  he  were  gaiity 
of  immorality  or  beterod>xy,  neither  of  which* 
however,  hnd  been  impated  to  him-  It  was  also 
conteo'leH  that  he  was  cestui  que  trust  aoder  the 
settlement,  nnd  hnd  a  life  interest  in  the  endow- 
ment They  cite«l  Lewin  on  Trusts.  402.  s.  17; 
Doe  d.  Jones  ▼  Jones.  10  B  AC  718;  Doe  d 
Nicholl  and  Others  ▼.  MrKaeg,  10  B.  &  C  721  ; 
Attornev  General  ▼  Penrson^  8  Mer  664,  857, 
402 ;  Foley  ▼  Wontner.  2  J.  &  W  246 ;  Dau- 
gars  v.  Rivaz.  8  W*  a  226 ;  28  BeaT.  233 ; 
Attorney  General  ▼.  Drummond,  1  Dr  &  War. 
853 

Whitbread  appeared  for  the  defendant  Chrtstie. 
and  hubiititting  that  he  ought  not  to  have  been 
made,  a  defendant,  asked  for  his  costs 

Greene.  Q  0  ,  for  the  defendant  Pike,  urged 
thnt  he  ought  not  be  made  a  party  to  the  suit; 
that  he  was  only  agent  of  the  defendant  Gordon, 
and  that  he  was  entitled  to  his  costs.  He  cited 
love  T.  Everard,  \  «Ru8S.  &  M.  281 ;  CaUert's 
PartiOH  to  Suits,  801. 

flardjf.  Q  C  .  in  reply,  arged  thar  at  law  the 
defendant  Qordon  was  a  mere  tenant-at-will  to 
the  trustee^,  and  was  removable  by  a  mHJority 
either  of  Hu«*h  tra**tees  or  of  the  oongrfgation. 
1I«  cite*!  Perry  ▼.  Shipway.  I  flif  1  ;  Attorney' 
(General  ▼.  Aked.  7  Sim  321 ;  D'>e  d  Earl  1%inei 
▼.  Grtrtham.  I  Binir.  857  \  Rex  ^  G  fskm,  8  T. 
H.  200;  Porters,  Clarke,  2  Sim.  620;  Davis  ^.^ 
Jenkins.  8  Ves   &  B.  161. 

At  the  aonolu<«ion  of  the  arguments  his  Honour 
said  that  he  would  not  deliver  judgment  until 
next  term  He  strongly  exhorted  the  parties  to 
tSiime  to  some  arrangement  in  the  interval. 

(7*0  be  continued.) 


UNITED  STATES   BEFOBTS. 


SUPREME  COURT  OF  PHILADELPHIA. 
Hall  v    Bulon. 

{From  the  Legal  Gasette.) 

1.  A  contrai^t  not  to  car.^  on  a  particular  business  In  a 
particular  place  la  in  restraint  of  trade,  and  alUiou^h 
v.ilitl  if  luide,  its  existence  must  be  pnjven  by  rlear  and 
sati-sfaet  »ry  evident^e,  and  will  nut  Ue  inferred  from  the 
fiict  of  tho  aaU  of  the  good  will  of  a  business. 

2.  After  m  ikin;;  such  a  sale,  however,  good  faith  requires 
that  t.iu  vendor  shall  not  hold  fatni<*elr  out  blh  contiHuing 
his  former  business,  and  he  will  be  restrained  from  so 
doing. 

Appeal  from  the  decree  of  the  Court  of  Com- 
mou  Pl^as  of  Philadelphia  County 

(tpiuion  by  Williams,  J.,  July  6th,  1869. 

We  have  no  doubt  of  the  validity  of  such  a 
oonrrnot  as  is  alleged  in  the  bill,  if  founded  on 
a  sufficient  0  tnsideration  ;  or  of  the  power  of  the 
cou'*t  to  restrain  its  breach  by  injunction.  Our 
doubt  in  this  case  ariHes  from  the  insufficiency 
of  the  proof  to  establish  the  existence  of  the 
Blle:£ed  agreement.  It  cannot  be  inferred  from 
the  sale  of  the  good  will  of  the  business,  and  it 
is  expressly  denied  in  the  answer.  The  sealed 
agreement  between  the  parlies,  given  in  evidence 
by  the  pUintiff,  contains  no  stipulati  m  or  oove- 
Dant  on  the  part  of  the  defendant,  either  to  re- 
tire  irom  the  business,  or  not  to  resume  it  flg>iin 
in  the  city  of  Philadelphia ;  and  in  this  respect 
it   fully  corroborates  and  sustains  the  answer. 


Nor  is  there  any  sufficient  evidence  tb^t  eaeii 
a  stipulation  was  omitted  through  the  fr^a  I  of 
the  defendant,  or  the  mistake  of  the  parrie«. 
The  only  eviiience  from  which  snch  an  infereocs 
could  possibly  arise  is  the  testimony  of  Jo-«eph 
R  and  Alexander  Black,  but  neither  of  thi'H 
witnesses  proves  that  it  was  one  of  the  expr«« 
terms  and  conditions  of  the  sale  that  the  A^ 
fendant  was  to  retire  from  the  basinet,  ani  o.^t 
to  resume  it  again  in  the  city  of  PhiUdt-lphii. 
On  the  contrary,  their  testira  my  amounts  to  qo 
more  than  a  declanition  of  the  defendant'?  inteo- 
tion  not  to  go  into  the  business  again  in  P!<ili« 
de'phia,  on  account  of  the  state  of  his  he^i^th, 
which  bad  compelled  him  to  give  it  up  Tn« 
fair  inference  from  their  testimony,  in  conned 
tion  with  the  blank  left  in  the  ajireement  U  tu%t 
while  the  defendant  declared  it  to  be  hU  inten- 
tion and  purpose  not  to  resume  the  business,  be 
was  unwilling  and  refused  to  hind  himself  br& 
positive  stipulation  not  to  resume  it  at  any  ties  ' 
thereafter.  This  inference  is  greatly  ptreo^tb* 
ened  by  the  plaintiff's  admissions  to  Ba1der«fis 
and  Fogg  after  the  defendant  bad  resnrae<i  tfat 
business,  and  by  the  fact  that  he  fdmiNheil  bio.  , 
without  remonstrance  or  objection,  goods  to  carry  ^ 
on  the  business  for  two  or  three  months  after  bt 
had  rcMumed  iL  As  the  alleged  agre4>ment  \s  ia 
restraint  of  trade,  its  existence  should  be  es- 
tablished by  clear  and  tatinfactory  evidence,  in 
order  to  juttify  the  court  in  reHtraining  its  bre»ek 
by  injunction.  There  should  be  no  doubt  or  nth 
certainty  in  regard  to  its  terms,  or  the  con«Hera- 
tion  upon  which  it  was  founded  Here  the  \<sr^ 
ties  have  put  their  contract  in  writing,  and  it  m««t 
be  allowed  to  speak  for  itself  unless  it  is  clear'y 
shown  that  the  stipulation  in  question  was  oiiit* 
ted  through  fraud  or  mistake.  Untler  the  pror>f9 
in  this  caKO  a  court  of  equity  wouM  not  ref-ca 
the  agreement  as  written  and  sealed  by  the  p1^ 
ties ;  and  if  they  bad  not  replaced  their  ootm^t 
to  writing,  the  evidence  would  be  wholly  insuffi- 
cient to  establish  it  as  alleged  by  the  plaintiff 

But  there  is  more  of  substance  in  the  cm* 
nlaint  as  to  the  manner  in  which  the  defenlaat 
is  carrying  on  the  business  of  an  uodert^kfr. 
He  sold  the  good-will  of  his  business  to  the 
plaintiff  for  a  valuable  consideration,  and  g>  ^ 
faith  requires  that  he  should  do  noibiof  vh«oli 
directly  tendj  to  deprive  him  of  its  b<'oefit'«  -toi 
advantages  The  bill  charges  ani  the  evi*it>!K*« 
shows  that  he  is  holding  him'te'f  O'lt  to  the 
public  by  advertisements,  as  hiving  renori^i 
from  his  former  place  of  hasioess — No  H 18  Viftc 
Street  to  his  present  place  of  business  No  l-^'i? 
Vine  Street — where  he  will  continue  h\s  firTi.T 
business  It  is  clear  that  he  has  no  rijerbi  td 
hold  himself  out  a^  continuing  the  bu'tine^  whi4 
he  sold  to  the  plaintiff,  or  as  carryin<(  on  bs 
former  business  at  another  place  to  which  fa« 
has  removed.  H-^yy  v  Kirby,  8  Ves.  Ch  l^''P' 
214 ;  Churton  t.  Douglas,  1  Johns.  Bag  Ch.  Bp 
174.  While,  therefore,  the  appellant  is  entir'eJ 
to  nave  the  decree  of  tne  court  below,  re^ttra'aios 
him  from  conducting  or  oarryng  on  bin  ba9ioe4 
of  ntidertaking,  &c.,  within  the  limits  of  the  rirj 
of  Philadelphia,  reversed,  it  must  be  so  m«»lifi^l 
as  to  re!*train  him  from  holding  himself  out  to 
the  public  by  advertisements  or  otberwi*e.  *< 
continuing  his  former  business,  or  as  earrjin,; 
it  on  at  another  place. 

Let  the  decree  be  drawn  ap  under  the  rule 
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CoLLiMS  ▼.  Collins. 

(From  (kt  Legal  Intelligencer.  J 

L  Dare»i  may  Avoid  a  roarriaga. 

1  Arrt-st  under  void  process  or  under  a  warrant  issued 
ti;«>n  a  false  charge,  will  avoid  a  marriage  which  is  cou- 
scrttiDcd  by  th»  daress  of  the  imprisonment. 

OpioioD  bj  Bbbwstse,  J. 

The  record  in  this  case  was  handed  to  us  some 
Mwks  since  opon  the  usual  rate  to  show  cause 
wbj  a  divorce  should  not  be  decreed.  We  then 
ordered  it  upon  the  argument  list,  and  after  be>ir. 
inx  from  f  he  iibellant's  counsel  we  suggested  the 
propriety  of  taking  further  proof.  Tiie  lihellaot 
bas.  accordingly.  subpoeusQ'i  and  examined  the 
respondent,  and  her  deposition  alon^  with  the 
other  proofs  baYO  been  carefully  considered 

The  libel  prays  for  a  divorce  upon  the  ground 
tb&t  the  marriage  was  procured  by  fraud,  force 
snd  coercion.  It  alleges  this  fact,  and  that  the 
Damage  has  not  been  confirupd  by  the  acts  of 
tke  petitioner.  Jurisdiction  in  such  cases  was 
CAoferred  by  the  Act  of  May,  8,  1854  (P.  L.  644 ; 
Br.  Dig.  346.  a.  7  ) 

The  facta  as  developed  by  the  record  appear  to 
be,  th>it  on  the  fifth  day  of  Deoeraber,  lHb8,  the 
Ubvliast  was  arre>ted  and  taken  before  Alderman 
P&ncoast,  of  this  oity,  upon  a  charge  (preferred 
t^iutit  him  by  the  mother  of  the  respondent)  of 
fornication  with  the  respondent,  and  begetting 
ber  with  a  child  with  which  she  then  alleged  her- 
Mlf  to  be  pregnant.  The  libel  Ian  t  declared  his 
innocence,  but  was  unable  to  give  the  required 
hail  aod  to  save  himself  from  imprisonment  he 
married  the  respondent.  They  then  separated 
and  have  never  lived  together  as  man  and  wife. 
It  would  seem  that  the  prosecution  was  set  on 
foot  to  secure  Ihis  marriage,  and  the  libellant 
argues  that  the  evidence  shows  that  the  charge 
made  against  him  was  false. 

A  number  of  witnesses  testify  to  these  diflferent 
matters. 

Mr.  Bartlemas,  who  made  the  arrest,  says  that 
tbej  told  libellant  at  the  alderman's  office,  "he 
moM  either  marry  respondent  or  go  to  prison, 
tod  to  avoid  imprisonment  he  married  her.  I 
know  be  was  compelled  to  marry  her  or  go  to 
prison  He  was  intimidated  and  in  /ear  at  the 
time  "f  (he  marriage,  and  it  was  done  to  aave  him- 
itlj  from  imprUonmenl.  *  ♦  *  He  told  me 
be  was  not  guilty  " 

The  iibellaiit*8  father  testifies  to  the  sume  facts. 
Be  Mtya  the  respondent  threatened  imprisonmeot 
if  iibellaut  did  not  comply  with  their  d<  ronnd 
**Tb«j  told  him  be  would  be  sent  to  prison  forth- 
with if  he  refused  to  marry  her.  I  was  not  able 
to  go  his  bail,  and  he  was  compelled  to  marry  her 
to  SAW  himself  from  imprisonment." 

The  respondent's  account  of  the  transaction  is 
to  the  same  effect.  She  says  in  her  answer  to 
the  third  interrogatory :  **  The  libellant  was  ar- 
rested on  the  oath  of  my  mother  charging  him 
vitb  fornication  and  bastardy  with  myself.  When 
be  was  brought  to  the  alderman's  office  he  was 
told  that  if  he  did  not  marry  me  he  would  be  sent 
to  prifeon.  Be  at  fint  refuted  to  marry  me,  but 
finally  consented,  rather  than  go  to  prison.  Be 
V(u  threatened^  of  course,  and  put  in  fear.  Be  had 
no  bail  and  would  have  gone  to  prison  "  As  to 
the  falMty  of  the  accusation  upon  which  the  libel- 
&Dt  was  arrested,  be  has  submitted  several  depo- 
lition*. 

Mr.  Bartlemas  flays,  that  since  the  marriage 


he  haM  been  informed  by  a  member  of  the  fnmily 
that  the  respondent  '*  was  mistaken  as  to  her 
pregnancy  " 

The  Hbellant's  father  says:  *'I  have  seen  re- 
spondent repeatedly  since  the  marriagi*,  nnd  she 
is  not  in  the  family  way.  and  was  not  to  the  best 
of  my  knowledge  at  the  time  of  the  murriage. 
Respondent  told  me  she  was  sorry  she  h'id  btaen 
BO  hasty  in  having  libellant  arreste.!,  that  she 
had  made  a  mistake  in  reference  to  her  pregnancy. 
1  have  frequently  seen  her  on  the  streetM  with 
different  men,  and  one  in  particular.  *  *  At 
the  time  of  the  marriage  my  t-on  was  a  minor. 

Officer  Spear  says :  **  1  have  seen  the  respond- 
ent two  or  three  times  since  the  marriage.  I 
believe  to  my  knowledge  she  is  not  pregoaut.  I 
am  her  first  cousin." 

The  respondent,  in  answer  to  the  third  inter- 
rogatory, says :  **  I  have  discovered  that  these 
proceedings  were  rather  hasty,  and  I  have  i>een 
sorry  that  they  were  ever  intitituted.  It  was  a 
mistake  as  to  my  condition,  and  I  was  not  in  the 
family  way  I  was  advised  by  others  to  have 
him  arrested,  and  if  I  had  had  my  own  way  I 
would  never  have  had  him  arrested." 

Our  first  dnty  is  to  ascertain  from  these  proofs 
what  are  the  facts  of  this  unfortunate  case,  and 
secondly,  to  apply  the  law  to  the  facts  thus  found. 

This  is  in  conformity  ^othe  practice  of  the  eccle- 
siastical courts  in  England.  There,  if  the  parties 
to  a  matrimonial  contract  are  infra  annos  nn biles, 
the  Judge  passes  upon  the  assent — his  certificate 
is  the  proof  required,  and  where  he  bus  cogni- 
sance, courts  of  taw  give  the  same  credit  to  his 
sentence,  as  he  is  bound  to  yield  to  their  judg- 
ment upon  matters  within  their  jurisdiction.  2 
Lilly's  Dbr,  .244  c.  Here  then  we  have  a  libel 
regularly  sworn  to  by  the  libellant,  and  wholly 
unanswered  by  the  respondent.  The  f^ct  of  the 
arrest,  the  threat,  the  consequent  fear,  the  re- 
fusal at  first  to  marry,  and  the  substqnent  as- 
sent as  the  only  means  of  escape  from  im^rrison- 
ment,  would  seem  to  be  clearly  established. 

Our  principal  difficulty  has  been,  on  the  ques- 
tion of  truth  or  falsity  of  the  chari^e  prt-ferred 
against  the  libellant.  Had  he  married  the  re- 
spondent simply  of  his  own  motion,  or  upon 
h  r  request,  the  presumption  would  have  been 
that  he  was  guilty  It  is  possible,  too,  that  the 
law  would  have  drawn  the  s^ime  presumption 
from  his  act  even  though  it  had  been  preceded 
by  a  threat  of  imprisonment,  but  here  there  is 
no  place  for  presumption.  We  have  direct  evi- 
dence upon  this  point.  Pasiting  by  the  tttitement 
of  Mr  Bartlemas.  as  to  the  remark  made  by  a 
member  of  the  family,  we  have  two  witnessess 
who  have  seen  the  re(<pondent  since,  and  who  »>ay 
that  she  is  not  pregnant.  One  of  them  sdds, 
that  she  admitted  "  »he  made  a  mistake."  And 
the  renpondent  confirmn  all  this.  She,  too,  culls 
it  a  *'mistake,"  and  emphatically  says  she  *'  was 
not  in  the  family  way.^* 

It  must,  therefore  be  conceded  that  the  libellant 
was  arrested  upcn  a  falbC  charge,  and  while 
operated  upon  by  the  terror  of  that  duress  and 
the  threat  of  imprisonment,  he  married  the  party 
who  had  atssLsted  in  trotting  on  foot  those  pro- 
ceedings. 

Having  thus  found  the  facts,  let  us  endeavor 
to  apply  the  law  to  tht-m 

If  this  question  were  res  nova  it  would  oppear 
I  to  be  0  ea'4y  solution. 
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The  familiar  maxims  of  the  law  applicable  to 
0Qch  a  case  would  lead  the  mind  to  a  epeedjr 
ooDoloaion. 

That  no  partj  ahall  profit  by  ble  or  her  wroofc 
ie  a  principle  of  uniyersal  acceptance/  It  would 
be  conplusiYe  against  his  respondent.  To  come 
nearer  to  the  point,  we  find  the  elementary  maxim 
cf  the  ciTll  law  upon  this  subject,  **  Consemw 
non  eoneubitas  facial  nvpiiast*  or.  as  it  has  been 
transposed,  "  Nupiiat  non  eoneubitat  ted  eonsen- 
MUtfaetaL     Dig.  h.  50;  tit.  17,  s.  80. 

This  has  been  adopted  by  the  common  law. 
Co.  Litt.  88 ;  1  Black  Com.  484. 

Applying  this  principle  the  libellant  would  be 
entitled  to  a  decree  of  dissolution — for  the  law 
will  not  tolerate  for  a  moment  the  enforcement 
of  a  contract  obtained  by  the  duress  of  persooal 
arrest ;  putting  in  fear  aud  the  threat  of  future 
imprisonment  A  party  so  operated  upon  cannot 
in  any  true  sense  of  the  expression  be  said  to  be 
a  free  agent.  He  is  in  vinculia.  The  Roman  law 
aToided  contracts,  not  only  for  incapacity,  but 
for  the  use  of  force  or  the  want  of  liberty.  Ait 
ProKor  quod  metut  eauaa  geitum  erit,  ratum  non 
habebo.  Dig.  Lib.  4.  tit.  2.  It  is  true,  that  it 
was  added,  that  the  force  must  be  such  as  would 
overcome  a  firm  man ;  tn  hominem  eonttanitui' 
mum  eadat;  but  Pothier  deems  the  civil  law  too 
rigid  herein,  and  states,  that  regard  should  be 
had  to  age,  sex  and  condition.  (Pothier  on  Ob- 
ligations, n.  25.) 

And  Mr.  Brans  thinks,  that  any  contract  pro- 
duced by  actual  intimidation  of  apother  ought  to 
beheld  ?oid.  (1  Efans;  Pothier  on  Qblig.,  n. 
26,  note  [a]  p.  18  ) 

The  same  principle  has  been  recogniied  in  the 
chancery  of  England.  •*  Courts  of  Equity  watch 
with  extreme  jealousy  all  contracts  made  by  a 
party  while  under  imprisonment,  and  if  there  is 
the  slightest  grcund  to  suspect  oppression  or 
imposition  they  will  set  the  contracts  aside." 
(See  the  oases  cited  in  note  5  to  1  Story's  Eq., 
sec.  239.) 

In  Robtntonr.  Oould^  11  Cush.  67,  the  Supreme 
Court  of  Massachusetts  says,  that  duress  by  men- 
aces which  is  deemed  sufficient  to  avoid  contracts 
includes  a  threat  of  imprisonment  inducing  a 
reasonable  fear  of  loss  of  liberty. 

In  Louisiana,  any  threats  will  invalidate  a 
contract  if  they  are  **  such  as  would  naturally 
operate  on  a  person  of  ordinary  firmness,  and 
inspire  a  just  fe^r  of  great  injury  to  person, 
reputation  or  fortune." 

(Civil  Code  Louisiana,  Art.  1846.) 

The  contract  is  equally  invalidated  **by  a 
false  report  of  threats,  if  it  were  made  under  a 
belief  of  their  truth."     (Id.,  Art.  1846,  1847.) 

The  same  principle  has  been  recognized  in 
Maweay.  Mar  chant,  1  Curt.  186;  KeUeyy,  Hobby, 
16  Pet.  269 ;  and  in  the  Pennsylvania  case  of 
Qillett  V.  Ball  9  Barr,  18.  where  the  fact  that  a 
note  was  given  under  duress  in  settlement  of  a 
charge  like  th^t  preferred  against  this  libellant 
was  held  to  be  a  full  defence.  Indeed,  the 
authorities  upon  this  point  might  be  almost 
indefinitely  multiplied,  for  wherever  the  voice  of 
the  law  has  been  heard,  no  man  has  been  held 
to  a  contract  extorted  from  him  by  force. 

So,  too,  fraud  has  always  been  deemed  the 
equivalent  of  force  and  as  equally  operative  in 
annulling  a  compact  obtained  through  its  agency. 
Bo  sternly  has  this  principle  been  applied,  that 


it  has  been  wisely  extended  to  fraud  arisini;  ^ra^n 
facts  and  circumstances  of  imposition,     lo  3V<I 
vUU  V.    WUkinion  (1    Dro.   Ch.    B    616).  I^rJi 
Chancellor  Thurlow  remarked  ;    **  It  has  ^kt%\ 
said,  here  is  no  evidence  of  ajtual  fraud  od  &, 
but  only  a  combination  to  defraud  him-   A  e^nri 
ofjutttce  would  make  itselj  ridiculous  ifii  prrm.  wt 
such  a  dietinetion.     If  a  man  upon  a  treatj  Ur\ 
any  contract,  will  make  a  false  representati  >a..| 
by  means  of  which  he  puts  the  party  bAr^rtining;! 
under  a  mistake  upon  the  terms  of  the  btrieii-a,,- 
it  is  a  Araud.     It  misleads  the  parties  eontraetioj 
on  the  subject  of  the  contract." 

The  rule  has  been  applied  in  all  iti  ri|:or  effttl 
where  the  misrepresentation  wa«  innocently  m*H\ 
by  pure  mistake.     (I  Story's  Bq  ,  s.  193.  ei.M 
cited,  note  2.)     And  a  contract  of  partaersb: 
was  recently  set  aside  in   England    upoD  '.h*^ 
priociple,  although  the  defendant  was  free  f r  4 
fault,  and  the  plaintiff  had  been  guilty  of  Ii^b^l 
in  not  examining  the  books    fbr    four  7e«i 
{Rawlins  v.  Wickham,    28  Law  J.   Rep.  Clui 
188;  8  De  Gex  and  Jones,  304;  1  Qiffurd.  S-Vrj. 

In  a  still  more  recent  ca«e,  a  wife  haviog  b« 
guilty  of  adultery,  in  order  the  more  easily 
carry  on  the  illicit  intercourse,  induced  the  bdi 
band  (who  was  ignorant  of  her  crime)  to  cxeeot 
a  deed  of  separation,  whereby  he  covenanied 
pay  her  an  annuity  and  to  allow  her  to  M^i 
separate.  The  adulterous  intercourse  was  cc 
tinned,  discovered  by  the  husband,  aod  a  di? oi 
was  obtained.  The  husband  then  iiled  a  bill  H 
set  aside  the  deed  of  separation.  It  had 
been  obtMued  by  any  misrepresentation, 
the  Vioe-CfaanceUor  dismioeed  the  bilL  Bat  th| 
Lord  Chancellor  reversed  the  decree  belov,  aoj 
held,  that  the  deed  must  be  set  aaide,  on  thi 
principle  that  none  shall  be  permitted  to  ttl 
advantageof  a  deed  which  they  have  fraudnleot. 
induced  another  to  execute.  Soaut  w  Cam* 
ton,  80  Law  J.  Rep.  Chan.  864 ;  2  De  Gt 
Fither  and  Jones,  489 ;  1  Johnson  and  Hei 
698. 

It  must  be  plain,  therefore,  that  if  this  pr^ 
eeeding  were  a  bill  in  equity  to  set  aaide  a  ooe» 
or  bond  obtained  from  this  libellant  under  the 
circumstsnces  presented  by  this  record,  we  shook! 
be  compelled  to  order  its  cancellation.  It  remaias 
only  to  be  seen  whether  the  contraet  of  oarns^ 
is  an  exception  to  the  general  principle.  Ur. 
Bishop  informs  us  that  there  is  no  differenee  io 
this  respect  between  marriages  and  other  coa- 
tracts.  He  says,  "  Where  a  consent  in  form  is 
brought  about  by  force,  menace  or  dure«^  & 
yielding  of  the  lips  but  not  of  tbe  mind,  it  is  of 
no  legal  effect.  This  rule,  applicable  to  sll  coa- 
tracts,  finds  no  exception  in  marriage."  Bishop 
on  Marriage  and  Divorce,  s.  210.  He  cites  in 
support  of  this  a  number  of  decisions,  sod 
amongst  others  the  leading  case  of  Harford  t. 
Morris,  2  Hag.  428,  where  the  guardian  of  s 
young  school  girl,  having  great  influence  tai 
authority  over  her*  took  her  to  the  contioeBt, 
hurried  her  there  from  place  to  place,  and  mtr- 
ried  her  substantially  against  her  will.  The 
marriage  was  held  to  be  void. 

So,  too,  in  the  Wakefield  case,  the  marriage 
of  Miss  Turner  was  set  aside  by  Act  of  ParUa- 
ment  The  fraud  there  employed  was  the  repre- 
sentation of  her  father's  bankruptcy,  and  tbat 
tbe  only  escape  for  her  parent  was  her  marria^ 
I  with  one  of  the  conspirators. 
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The  Iftw  has  oot  always  beeo  so  fayorablj  ap* 
pHed  where  tlie  man  was  the  iojnred  party. 

Id  Jackson  ▼.  Winns^  7  Wendall,  47,  Eooeh 
Copley  had  been  arrested  under  Ihe  Bastardy 
Act.  He  was  taken  to  the  house  of  the  father 
of  the  proseentrix,  and  from  theoce  he  weot  in 
eompaDy  with  her,  her  parents  and  the  constable, 
to  the  offiee  of  the  Joatioe,  who  performed  the 
ntrriage  ceremony,  aUhongh  the  ifroom  refuted 
to  take  the  hand  of  the  bride  and  eaid  nothing .  It 
««« inaisted  that  there  was  no  consent,  and  that 
there  was  duress,  but  the  Supreme  Coi^rt  of  New 
Tork  auatained  the  legality  of  the  marriage, 
declaring,  that  they  could  "not  say  that  <he 
ttere  eiroamstances  that  Copley  had  iuYoWed 
hiaielf  in  difficulty  with  the  OTersoera  of  the 
Poor,  and  that  he  took  the  step  he  did  with  some 
rtlactance,  were  enough  to  show  that  he  did  not 
Tield  his  fiall-and  free  assent  to  the  marriage 
solemaixed  before  the  Justice." 

Mr.  Bishop,  commenting  on  this  and  other 
cases.  saTs  (s.  212),  **  Perhaps  the  result  would 
be  otherwise  if  the  arrest  were  under  a  void  pro- 
cess ;  aod  a  doubt  may  be  entertiuned,  whether 
it  woald  not  be,  if  shown  to  be  both  malicious 
aod  without  probable  cause." 

This  doctrine  is  folly  sustained  by  the  ease  of 
Jamu  Y.  Smith,  where  Judge  Dewey,  of  the 
Sopreme  Court  of  Massachusetts,  declared  % 
Damage  null  and  void  which  had  bee|i  solem- 
aiied  whilst  the  libellant  was  in  custody  upon  a 
-eharge  similar  to  that  preferred  in  this  case. 
Bishop,  s  216,  note.  It  is  true,  the  arrest  of 
Jaoea  was  without  warrant,  and  that  there  can 
be  DO  duress  in  lawful  imprisonment.  Stauffn' 
V.  LaUkaw,  2  W.  167 :  and  Winder  t.  Smith,  6 
W.  h  8.  429 ;  but  no  court  could  pronounce  the 
daress  lawful  which  was  the  result  of  a  warrant 
obtained  by  a  false  information. 

Id  Seott  ▼.  Shu/eldt,  6  Paige,  43,  Chancellor 
Walworth  said,  that  the  statute  authorizing  the 
coart  to  aanal  a  marriage  when  the -consent  was 
obtained  by  force,  was  ncTer  intended  to  apply 
to  a  case  where  the  pmtatiTe  father  pf  a  bastard 
electa  to  marry  the  mother  instead  of  contesting 
the  fact.  But  be  yet  decreed  that  the  marriage 
wa«  notl,  beesoae,  the  parties  being  boUi  white, 
sad  the  child  being  a  mulatto,  it  was  erident 
tliat  the  coQipiaiaftnt  had  been  made  the  subject 
of  agrees  fraud. 

It  will  be  seen,  (bat  in  Jaek$on  t.  Winna^  and 
£wtt  T.  Sku/eUU,  there  was  no  solioitotion  of 
marriage  on  the  part  of  the  prosecutrix,  nor  was 
there  any  threat  of  imprisonment.  In  the  first 
ease,  there  was  no  proof  of  the  falsity  of  the 
charge.  The  same  remarks  apply  to  Hoffman  ▼. 
U^mam,  6  Casey,  417,  where  there  was  not 
^▼<D  an  arrest.  Mr.  Justice  Thompson,  in  his 
able  aod  learned  opinion,  says:  **Nor  was  there 
tTen  a  threatened  prosecution  by  the  respondent 
for  the  alleged  wrong.  The  case  was  clear  of 
•ctual  or  constructiTO  force."  Nor. has  there 
been,  in  this  case,  "  a  child  bom  during  wed- 
loelt,  of  which  the  mother  was  visibly  pregnant 
at  the  time  of  marriage,"  as  in  Page  t.  Denniaon, 
6  Casey,  420,  1  Grant,  877. 

Here  we  find : — 

1-  An  arrest  upon  a  false  charge. 

2-  The  assertion  of  innocence  by  the  libellant. 
3.  The  threat  to  imprison  him  upon  **  process 

raed  out  maliciously  and  without  probable  cause  " 
2  Qreenleaf  on  E?i.,  a.  802. 


4.  The  assent  of  the  lips  but  not  of  the  mind 
or  heart  to  the  performance  of  a  ceremony  whilst 
under  this  illegal  duress. 

6.  The  repudiation  of  the  alleged  contract  by 
both  parties  from  that  time  forth. 

6.  The  refusal  of  the  respondent  to  deny  any 
of  these  matters  by  filing  an  answer,  and,  on  the 
contrary,  her  admission  under  oath,  as  already 
noted. 

No  case  can  be  found,  in  which  any  contract 
thus  extorted  was  enforced,  and  CTory  instinct 
of  humanity  clamors  for  its  abrogation. 

The  language  of  Mr.  Justice  Agoew,  in  his 
clear  and  convincing  opinion  in  Croniu  ▼.  Croniee, 
4  P.  F.  Smith,  264,  has  peculiar  application  to 
these  facts.  He  says:  **The  three  procuring 
causes,  to  wit,  fraud,  force  and  coercion,  are 
linked  together  in  the  same  clause,  equally 
qualify  the  same  thing,  to  wit.  an  alleged  mar- 
riage, and  hafe  a  like  operation  as  causes  of 
dissolution.  Force  and  coercion  procure  not  a 
lawful  marriage,  but  one  only  alleged,  where  the 
meptal  assent  of  the  injured  party  is  wanting. 
Fraud  has  a  like  effect;  it  procures,  not  a  mar^ 
riage  fully  assented  to  by  both  of  the  parties  and 
duly  solemniied,  but  one  where  the  unqualified 
asaent  of  the  injured  party  is  wanting,  and  where 
the  Tory  act  of  marriage  itself  is  tainted  by  the 
fraud." 

Decree  for  Ubellant. 


GENERAL  CO 


PONDENCE. 


B^M^JkB  &n  th0  new  IHvi$ian  Court  Buhi, 
To  TBS  Editoes  or  tbx  Local  Cotiaia'  Gaekttb. 
Gbntlsveh, — ^AUow  me  to  offer,  through 
your  columns,  pk  few  remarks  on  the  **Dew 
rules"  just  coiue  in  force  from  the  '* Board  of 
Cotintj  Ju4g«8."  I  find  upon  examining  them 
many  ygluabie  and  muoh  needed  apiendments 
and  additions  (o  the  old  rules,  and  doubts  as 
to  the  construction  and  meaning  of  many  of 
the  sections  of  the  Division  Court  Act  hereto- 
fore left  in  uncertainty,  or  decided  in  different 
ways  by  different  judges  in  Diyision  Courts, 
are  claared  up.  The  ne^  forms  by  these 
rules  are,  although  altered  from  the  old  ones 
(thus,  of  course,  giving  clerks  considerable 
extra  trouble),  much  better,  more  court  liJse, 
and  simpler  than  the  old  ones.  The  Diyision 
Courts,  by  the  rules  and  forms  (although  these 
are  so  roluminous)  as  to  practice  and  efiSciency 
are  more  respectable  and  responsible  to  the 
public.  It  is  evident  that  much  thought,  skill 
and  learning  haye  been  brought  to  bear  in  the 
compilation  of  the  new  rules.  The  rules  from 
93  to  100  inclusive,  were  loudly  called  for  by 
the  public,  and  **  the  Board  of  Judges"  deserye 
the  thanks  of  suitors  everywhere  for  them. 

The  rules  allowing  the  renewal  of  warranii 
of  commitment  are  very  judicious,  but  it  is  a 
pity  that  they  bad  not  allowed  (as  indeed  is 
the  case  in  £i^land  in  County  Courts  war- 
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rants  to  be  countersigned  by  judges,  or  even 
by  clerks  of  other  counties,  when  the  debtor 
miy  have  moved  from  his  own  county  into 
another  during  the  currency  of  the  warrant 
It  is  a  pity  too  that  the  judges  had  not  allowed 
clerks  fee*  for  filing  papers  on  Chamber  appli- 
cations and  new  trials.  The  business  would 
have  been  done  more  orderly  and  carefully 
then.  And  the  applicant  for  a  new  trial  should 
have  been  made  to  pay  for  all  afiSdavits  used  ^ 
to  oppose  his  application  if  unsuccessful,  or  if 
new  trial  should  be  granted  for  his  benefit 

I  cannot  see  the  necessity  in  these  rules  of 
increasing  witness  fees  to  76  cents  a  day, 
leaving  poor  jurors  with  only  10  cents  a  day. 
The  garnishee  rules  are  also  very  good,  and  I 
observe  that  clerks  are  now  given  forms,  as 
to  procedure,  when  under  the  Common  Law 
Procedure  Act,  they  are  obliged  to  carry  out 
the  orders  of  County  Court  or  Superior  Court 
Judges. 

The  contested  point  as  to  the  validity  of  a 
Division  Court  judgment  over  six  years  old, 
is  set  at  rest  and  the  manner  of  its  revival  is 
fixed  by  rules  156  and  167.  The  rule  160,  as 
to  framing  transcripts  to  the  County  Courts, 
is  well  timed.  So  is  the  rule  126  as  to  parties 
leaving  their  place  of  residence  or  address  with 
the  clerk.  Th^  rules  as  to  infants  (126)  and 
as  to  the  statute  of  limitations  (127)  are  admir- 
able, and  meet  the  wants  felt  in  thousands  of 
cases,  and  assimilate  the  practice  of  these 
courts  somewhat  with  the  Superior  Courts. 
Sub-section  **F."  of  rule  142  is  very  good.  If 
it  was  within  the  power  of  the  judges,  it  is  a 
pity  they  had  not  made  it  clear  that  a  judge 
granting  a  new  trial  might  impose  on  the  party 
applying  and  obtaining  his  desire  a  condition 
that  he  should  pay  the  successful  litigant  all 
his  costs,  such  as  affidavits  and  attorney's  fees 
on  opposing  new  trials.  Rule  144  was  very 
necessary.  Judges  (in  many  cases)  have  been 
prone  to  interfere  at  the  solicitation  of  friends 
of  suitors  with  their  own  orders  ex  parte! 
For  instance,  a  man  obtains  at  great  trouble 
an  order  to  commit  against  a  dishonest  debtor, 
and  the  debtor  when  arrested  is  taken  to  the 
judge,  his  story  and  wrongs  heard^ex  parte — 
and  the  creditor  next  sees  him  in  the  street  at 
large  laughing  in  his  fac&  The  judge  has 
taken  upon  himself  to  nullify  his  own  order, 
and  to  say  that  the  creditor  shall  not  collect 
his  debt !  A  pretty  power  surely  for  any 
judge  to  assume!  Rules  90,  91,  92  and  98, 
as  to  the  duties  of  Bailiffs,  and  g'.ving  them 


an  attendance  fee  at  Court  in  default  suits, 
are  very  necessary. 

Rule  95,  which  has  reference  to  clerks  of 
foreign  counties  principally,  is  veryadmirablek 

Rules  from  41  to  50  inclusive,  on  Bcpkvbk 
process^  are  just  what  were  required. 

In  interpleader  matters  the  rules  might  hare 
been  more  explicit  and  enlarged.  For  instance, 
one  original  interpleader  summons  should  J 
have  been  made  to  answer,  where  many  claiis- 
ants  arise  as  to  goods  seized  under  one  eieca- 
tion,  each  claimant  being  served  only  with  i 
copy.  Bailiffs,  as  the  law  and  practice  dot 
are,  can  make  a  dozen  original  suits  out  of  u 
many  claims,  all  arising  from  one  seizure.  It 
is  a  pity  that  more  had  not  been  said  in  the 
rules  as  to  the  conduct  of  Bailiffs  in  execution 
writs  of  execution. 

Might  not  something  have  been  said  as  to 
Bailiff's  returns  of  "  Nulla  bona  f *  a^  to 
whether  executions  bind  the  goods  as  soon  u 
the  bailiffs  receive  them  ?  Perhaps  not  iliis 
last  I  think  it  would  have  been  better  had 
a  rule  been  made  requiring  clerks  in  outer 
counties  to  forward  monies  or  returns  oo  all 
transcripts  sent  them,  charging  the  costs  of 
transmission  to  the  defendant  who  caused  it. 

1  will  not  further  extend  these  remarks  in 
this  letter.  G.  M.  D. 

Toronto,  26th  August,  1869. 

APPOINTMENTS    TO  OFFICE. 

ASSISTANT  COMMISSIONER  OF  CROWN  LAM«- 

TUOMAS  HALL  JOHNSON,  Esq.,  to  be  ABsistaiitCosi- 
mibsioner  of  Crown  Lands,  in  the  n»m  and  sttii  e( 
Andrew  Russell,  Esq.,  resigned.    (Gazetted  Aug.  21, 1^ )  ^ 

CROWN  LANDS'  AGENT. 
ANDREW  RUSSELL,  Esq.,  to  be  Resident  Aj»'*:&t  f/f 
the  Bale  of  Public  Lands  in  the  Connt^  of  WeUingt«-'0.  ii 
tlie  place  of  Jaioes  Ross,  Esq.,  resigned.  (Gazetted  A3gi;ii 
21,  18<>9.) 

STIPENDIARY  MAGISTRATE  AND  REGISTRAR 
JOHN  DOR  AN,  of  the  Town  of  Perth.  Esq.,  to  br  Sti- 
pendiary Magistrate  and  Registrar  for  the   District  d 
Nipissing,  in  the  room  and  stead  of  Thomas  H.  JohosiA, 
Esq.,  resigned.    (Gazetted  August  21,  1869.) 

NOTARIES  PUBLIC. 
PETER  McCarthy,  of  the  Town  of  St  t'athana^i, 
Esq.,  Barrister-at-Law.    (Gazetted  July  3,  isC9.) 

CORONERS. 

JAMES  WALLACE,  of  the  Village  of  Alma,  and  JAMES 
McCULLOUGU,  of  the  Village  of  Everton,  Eaquirt«,  M  0.. 
to  be  Associate  Coroners,  within  and  for  the  Cvooty  of 
Wellington.    (Gazetted  June  19,  1869.) 

Wls^SLEY  F.  ORR,  of  the  VUlage  of  Lyndan,  Esq  .  13 
be  Associate  Coroner,  within  and  for  the  County  of  Weat- 
worth.    (Gazf>tt4»d  July  31,  1869.) 

JOSEPH  DIX,  of  Garden  Island,  Esq..  to  be  an  Asso- 
ciate Comer,  wiUiin  and  for  the  County  of  Fronka*'. 
(Gazetted  August  28,  1869.) 
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A  FEW  WORDS  ON  ARBITRATION. 

There  are  two  points  touching  arbitration, 
one  general  and  the  other  particular,  to  which 
ve  desire  to  direct  attention.    The  first  is 
the  suggestion  of  a  remedy  for  the  usually 
interminable  length  of  arbitration  proceedings. 
A  case  is  referred  at  Nisi  Prius  or  by  a  judge 
in  Chambers,  to  some  one  or  three  gentlemen 
of  the  bar,  and  from  that  time  forth  it  is  up- 
hill work  to  get  it  brought  to  a  conclusion. 
The  convenience  of  all  parties — referee,  plain- 
tiff and  defendant,  plaintiffs  and  defendant's 
legal  advisers,  plain tiflTs  and  defendant's  wit- 
nesses— has  to  be  consulted,   and  frequent 
enlargements  result  in  this  endeavour.    Then 
ererr  other  piece  of  business  is  made  to  take 
priority  over  this :  and  so  the  reference  drags 
Its  slow  length  along,  at  an  expenditure  of 
time  and  money,  that  is  anything  but  soothing 
to  the  losing  party.    Mr.  Justice  Gwynne,  in 
one  of  his  charges  at  the  Toronto  Assizes, 
referred  to  the  advisability  of  having  official 
referees,  to  whom  might   be   referred   the 
Assessment  of  damages  in  certain  cases.    So 
ve  say  (and  the  matter  has  also  been  occupy- 
ing attention  in  England}.    Let  there  be  three 
or  more  official  arbitrators  or  referees  appoint- 
ed from  gentlemen  at  the  bar,  who  need  not 
on  that  account  give  up  their  practice,  but 
▼ho  shall,  when  a  cause  is  referred  to  them, 
ict  pro  hoc  tUess  officers  of  the  court  and 
subject  to  the  rules  of  the  court    These 
referees  can  then  be  made  subject  to  the 
court's  directions  for  the  prosecution  of  busi- 
ness de  die  in  diem^  till  the  reference  is  dis- 
P<^  ot    It  may  be,  however,  that  the  end 
of  expecUtion  and  correctness  in  the  despatch 
of  arbitration  cases,  might  be  better  attained 
1*7  the  appointment  of  an  addidonal  officer 
for  each  court,  whose  business  it  should  be  ^ 


determine  these  cases  and  other  references,  in 
the  same  manner  as  a  master  in  Chancery. 

The  other  point  is  with  regard  to  the 
complex  arbitration  clauses  in  the  Common 
School  Actp,  which  have  frequently  been  ad- 
verted to  by  the  judges  in  no  very  complimen- 
tary terms.  We  have  several  clauses  in  the 
Consolidated  Act,  which  it  would  require  a 
very  skilful  lawyer  to  manipulate,  and  which 
almost  certainly  bring  to  grief  every  Local 
Superintendent  and  School  Trustee,  who 
meddles  therewith.  The  series  of  cases 
wherein  Kennedy  figures  as  plaintiff,  is  a 
standing  proof  of  the  folly  of  these  provisions. 
See  Kennedy  v.  Burnese  et  al  15  U.  C.  Q.  B., 
473 ;  Kennedy  v.  Kail  et  al,  7  U.  C.  C.  P., 
218 ;  Kennedy  v.  Bumees  et  al,  and  Murray 
V.  Burness  et  al  7  U.  C.  C.  P.  227. 

And  again  we  have  a  further  accumulation  of 
clauses  in  the  Act  of  1860  (23  Vic.  cap.  49) 
which  have  been  lately  exposed  in  the  courts. 
Section  9  of  that  Act  is  a  curious  product  of 
legislative  skill,  and  is  thus  commented  on  by 
the  Chief  Justice  of  the  Common  Pleas,  in  a 
recent  decision  :  (Birmingham  v.  Ifungerford^ 
19  U.  0.  C.  P.  414) :— "  It  is  right,  however,  to 
notice  the  wording  of  section  9  of  the  Act  of 
1860,  on  which  defendants  claim  to  have  pro- 
ceeded :  '  If  the  trustees  wilfully  refuse  or 
neglect,  for  one  month  after  publication  of 
award,  to  comply  with  or  give  effect  to  an 
award  of  arbitrators  appointed,  as  provided  by 
the  84th  section  of  the  said  U.  C.  C.  S.  Act, 
the  trustees  so  refusing  or  neglecting  shall  be 
held  to  be  personally  responsible  for  the 
amount  of  such  award,  which  may  be  enforced 
against  them  individually  by  warrant  of  such 
arbitrators  within  one  month  after  publication 
of  their  awardJ*  It  would  seem  to  be  simply 
impossible  to  carry  this  section  into  effect  If 
they  refuse  for  one  month  after  publication 
they  are  to  be  liable,  and  the  award  may  be 
enforced  against  them  by  warrant  within  one 
month  after  publication." 

The  Chief  Justice  then  proceeds  to  point 
out  what  undoubtedly  is  the  true  remedy  for 
this  cumbrous  mode  of  procedure : — *'  This  is 
another  of  one  of  those  most  unfortunate  cases 
which  have  come  before  the  courts  in  conse- 
quence of  errors  naturally  committed  in  the 
exercise  of  statutable  powers  to  decide  claims 
and  issue  executions  otherwise  than  by  regu« 
lar  legal  process.  A  most  arduous  and  danger- 
ous duty  is  imposed  on  arbitrators,  by  direct- 
ing them  to  issue  their  warrant  for  the  seizure. 
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of  property  at  the  risk  of  being  mode  trespas- 
sers for  unintentional  errors ;  but  it  is  impos- 
sible to  leave  persons  whose  goods  are  forcibly 
and  illegally  seized  without  adequate  remedy. 
The  design  for  the  avoidance  of  litigation  and 
cost  is  most  laudable ;  but  experience  demon- 
strates the  almost  impossibility  of  carrying  it 
into  successful  operation.  The  substitution 
of  the  simple  process  of  the  Division  Court 
(irrespective  of  amount)  for  the  cumbrous  and 
costly  machinery  of  arbitration  would  remove 
all  difficulty.  The  cost  need  only  be  a  few 
shillings;  here  the  costs  mentioned  iu  the 
award  are  $25." 

What  is  wanted  is  a  short  statute  repealing 

all  these  sections  relating  to  arbitration,  and 

giving  jurisdiction  to  the  Division  Courts,  with 

right  of  appeal  to  the  Queen^s  Bench  or  Com- 

.  mon  Pleas  in  cases  where  the  claim  exceeds, 

.  say  $50.     This  is  all  that  is  needed  to  adjust 

.a  matter  which  has  frequently  proved  the  occa- 

.  sion  of  great  trouble  and  loss  of  money  to  the 

%  officers  of  our  Common  School  system. 


THE  CRIMINAL  LAWS. 

We  hope  hereafter  to  speak  at  further  length 
« of  the  consolidation  of  the  Criminal  Laws, 
which  has  been  so  thoroughly  done  by  the 
labours  of  the  learned  gentlemen  to  whom  it 
was  entrusted.  We  have  only  space  at  pre- 
sent to  give  to  our  readers  two  of  the  Acts  as 
they  will  appear  in  the  coming  volume  of  Sta- 
tutes of  82-33  Victoria. 

CAP.  XXVIIL 

An  Act  respecting  Vagrants. 

[Assented  to  22nd  Jane,  1S69.] 

Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Senate  and  House  of  Commons 
of  Canada,  enacts  as  follows : 

1. — All  idle  persons  who,  not  having  visible 
means  of  maintaining  themselves,  live  without 
employment, — ^all  persons  who,  being  able  to 
work  and  thereby  or  by  other  means  to  main- 
tain themselves  and  families,  wilfully  refuse  or 
neglect  to  do  so, — all  persons  openly  exposing 
or  exhibiting  in  any  street,  road,  public  place 
or  highway  any  indecent  exhibition,  or  openly 
or  indecently  exposing  their  persons, — all  per- 
sons who,  without  a  certificate  signed,  within 
six  months,  by  a  Priest,  Clergyman  or  Minis- 
ter of  the  Gospel,  or  two  Justices  of  the  Peace, 
residing  in  the  municipality  where  the  alms 
are  being  asked,  that  he  or  she  is  a  deserving 
object  of  charity,  wander  about  and  b^,  or 
who  go  about  from  door  to  door,  or  place 
themselves  in  the  streets,  highways,  passages 
or  publio  places  to  beg  or  receive  alms,  all 
persons  loitering  ia  the  steets  or  highways 


and  obstructing  passengers  by  standing  across 
the  footpaths  or  by  using  insulting  language 
or  in  any  other  way,  or  tearing  down  or  de- 
facing signs,  breaking  windows,  breaking  doors 
or  door  plates,  or  the  walls  of  houses,  roads  or 
gardens,  destroying  fences,  causing  a  disturb-  I 
ance  in  the  streets  or  highways  by  screaming. 
swearing  or  singing,  or  being  drank,  or  im- 
peding or  incommoding  peaceable  passengers, 
— all  common  prostitutes,  or  night  walkers 
wandering  in  the  fields,  public  streets  or  high- 
ways, lanes  or  places  of  public  meeting  or 
gathering  of  people,  not  giving  a  satisiactOTj 
account  of  themselves, — all  keeper  of  bawdj- 
houses  and  houses  of  ill-fame,  or  houses  for 
the  resort  of  prostitutes,  and  persons  in  the 
habit  of  frequenting  such  houses,  not  giving  i 
satisfactory  account  of  themselves, — all  per- 
sons who  have  no  peaceable  profession  or 
calling  to  maintain  themselves  by,  but  who 
do  for  the  most  part  support  themselreg  bj 
gaming  or  crime  or  by  the  avails  of  prostitu- 
tion,— shall  be  deemed  vagrants,  loose,  idle  or 
disorderly  persons  within  the  meaning  of  this 
Act,  and  shall,  upon  conviction  before  m 
Stipendiary  or  Police  Magistrate,  Mayor  or 
Warden,  or  any  two  Justices  of  the  Peace,  be 
deemed  guilty  of  a  misdemeanor,  and  be  pun- 
ished by  imprisonment  in  any  gaol  or  place  of 
confinement  other  than  the  Pe^tentiary,  for  i 
term  not  exceeding  two  months  and  with  or 
without  hard  labor,  or  by  a  fine  not  exceeding 
fifty  dollars,  or  by  both,  such  fine  and  impris- 
onment being  in  the  discretion  of  the  convict- 
ing Magistrate  or  Justices. 

2. — Any  Stipendiary  or  Police  Magistrate, 
Mayor  or  Warden,  or  any  two  Justices  of  the 
Peace,  upon  information  before  them  made, 
that  any  person  hereinbefore  described  as 
vagrants,  loose,  idle  and  disorderly  persons, 
are  or  are  reasonably  suspected  to  be  harbored 
or  concealed  in  any  bawdy-hoose,  house  o( 
ill-fame,  tavern  or  boarding-house,  may,  by 
warrant,  authorize  any  constable  or  other 
person  to  enter  at  any  time  such  house  or 
tavern,  and  to  apmrehend  and  bring  before 
them  or  any  other  Justices,  all  persons  foand 
therein  so  suspected  as  aforesaid 

CAP.  xxxm 

An  Act  respecting  t?ie  prompt  and  tummarn 
administration  of  Criminal  Justice  in  cer- 
tain eases, 

[Assented  to  22Bd  Jnno,  ISd?  ] 

Her  Majesty,  by  and  with  tbe  advice  aod 
consent  of  the  Senate  and  House  of  Commons 
of  Canada,  enacts  as  follows : 

1. — ^In  tiiis  Act  the  expression  **a  competent 
Magistrate''  shall«  as  respects  the  Evince  of 
Quebec  and  the  Provinoe  of  Ontario,  mean  and 
include  any  Recorder,  Judge  of  a  County  Court, 
being  a  Justice  of  the  Peace,  Commissioner 
of  Police,  Judge  of  the  Sessions  of  the  Peace, 
Police  Bfagistrate,  District  Ma^trate  or  other 
functionary  or  tribunal  invest^  at  the  time  of 
the  passing  of  this  Act  witti  the  powers  vested 
in  a  RecoTCler  by  chapter  one  hundred  and 
fi^e  of  the  Consolidated  Statutes  of  Canada, 
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intituled  ^^  An  Act  reapecHng  the  prompt  and 
mmmary  administration  of  Criminal  Justice 
in  certain  eases^'*^  and  acting  within  the  local 
limits  of  his  or  of  its  jurisdiction,  and  any 
functionary  or  tribunal  invested  by  the  proper 
li-gislative  authority  with  power  to  do  alone 
such  acts  as  are  usually  required  to  be  done 
hv  two  or  more  Justices  of  the  Peace ;  and  as 
respects  the  Province  of  Nova  Scotia  or  the 
Province  of  New  Brunswick,  the  said  expres- 
sion shall  mean  and  include  a  Commissioner 
of  Police  and  any  functionary,  tribunal  or 
person  invested  or  to  be  invested  by  the  proper 
I'^sislativo  authority  with  power  to  do  alone 
such  acts  as  are  usually  required  to  be  done 
by  two  or  more  Justices  of  the  Peace,  and  the 
expression  "the  Magistrate"  shall  mean  a 
competent  Magistrate  as  above  defined ; 

And  the  expression  "the  Common  Gaol  or 
other  place  of  confinement,"  shall,  in  the  case 
of  any  offender  whose  age  at  the  time  of  his 
conviction  does  not,  in  the  opinion  of  the 
\[a<ristrate,  exceed  sixteen  years,  include  any 
Reformatory  Prison  provided  for  the  reception 
of  juvenile  offenders  in  the  Province  in  which 
the  conviction  referred  to  taken  place,  and  to 
which  by  the  law  of  that  Province  the  offender 
can  be  sent 

2,— Where  any  person  is  charged  before  a 
competent  Magistrate  with  having  commit- 
ted- 

1.  Simple  larceny,  larceny  from  the  person, 
emliczzlement,  or  obtaining  money  or  property 
hy  false  pretences,  or  feloniously  receiving 
stolen  property,  and  the  value  of  the  whole  of 
the  property  alleged  to  have  been  stolen,  em- 
be7.z)cd,  obtained  or  received  does  not,  in  the 
judgment  of  the  Magistrate,  exceed  ten  dol- 
lars; or, 

2.  With  having  attempted  to  commit  larceny 
from  the  person  or  simple  larceny;  or, 

0.  Witn  having  committed  an  aggravated 
asfvaalt,  by  unlawfully  and  maliciously  inflict- 
in;^  upon  any  other  person,  either  with  or 
without  a  weapon  or  instrument,  any  grievous 
Mily  harm,  or  by  unlawfully  and  maliciously 
cutting,  stabbing  or  wounding  any  other  per- 
son; or, 

4.  With  haying  committed  an  assault  upon 
&QT  female  whatever,  or  upon  any  male  child 
vhose  age  does  not,  in  the  opionion  of  the 
Magistrate,  exceed  fourteen  years,  such  assault 
being  of  a  nature  which  cannot,  in  the  opinion 
of  the  Hi^strate,  be  sufficiently  punished  by 
a  summary  conviction  before  him  under  any 
other  Act,  and  such  assault,  if  upon  a  female, 
not  amounting  in  his  opinion  to  an  assault 
'^th  intent  to  commit  a  rape ;  or 

0.  With  having  assaulted,  obstructed,  mo- 
lested or  hindered  any  Magistrate,  Bailiff, 
or  constable,  or  officer  of  customs,  or  excise 
or  other  officer  in  the  lawful  performance  of 
his  duty,  or  with  intent  to  prevent  the  per- 
formance thereof;  or, 

6.  With  keeping  or  bein^  an  inmate,  or 
habitual  frequenter  of  any  disorderly  house, 
house  of  ill-lame  or  bawdy-house;— 
The  Magistrate  may,  subject  to  the  provis- 


ions hereinafter  made,  hear  and  determine  the 
charge  in  a  summary  way. 

8. — Whenever  the  Magistrate  before  whom 
any  person  is  charged  as  aforesaid  proposes  to 
dispose  of  the  case  summarily  under  the  pro- 
visions of  this  Act,  such  Magistrate,  after 
ascertaining  the  nature  and  extent  of  the 
charge,  but  before  the  formal  examination  of 
the  witnesses  for  the  prosecution,  and  before 
calling  upon  the  party  charged  for  any  state- 
ment which  he  may  wish  to  make,  shall  state 
to  such  person  the  substance  of  the  charge 
against  him,  and  (if  the  charge  is  not  one  that 
can  be  tried  summarily  without  the  consent 
of  the  accused)  shall  then  say  to  him  these 
words,  or  words  to  the  like  effect:  "Do  you 
consent  that  the  charge  against  you  shall  be 
tried  by  me,  or  do  you  desire  that  it  shall  be 
sent  for  trial  by  a  jury  at  the  (naming  the 
Oonrt  at  which*  it  could  soonest  l>e  tried) ;" 
and  if  the  person  charged  consents  to  the 
charge  being  summarily  tried  and  determined 
as  aforesaid,  or  if  the  power  of  the  Magistrate 
to  try  it  does  not  depend  on  the  consent  of 
the  accused,  the  Magistrate  shall  reduce  the 
charge  into  writing,  and  read  the  same  to  such 
person,  and  shall  then  ask  him  whether  he  is 
guilty  or  not  of  such  charge. 

4. — If  the  person  charged  confesses  the 
charge,  the  Magistrate  shall  then  proceed  to 
pass  such  sentence  upon  him  as  may  by  law 
be  passed,  (subject  to  the  provisions  of  this 
Act),  in  respect  to  such  offence ;  but  if  the 
person  charged  says  that  he  is  not  guilty,  the 
Magistrate  shall  then  examine  the  witnesses 
for  the  prosecution,  and  when  the  examination 
has  been  completed,  the  Magistrate  shall  in- 
quire of  the  person  charged  whether  he  h;"^ 
any  defence  to  make  to  such  charge,  and  if  he 
state  that  he  has  a  defence,  the  Magistrate 
shall  hear  such  defence,  and  shall  then  proceed 
to  dispose  of  the  case  summarily. 

6. — In  the  case  of  larceny,  feloniously  re- 
ceiving stolen  property  or  attempt  to  commit 
larceny  fVom  the  person,  or  simple  larceny, 
charged  under  the  first  or  second  sub-sections 
of  the  second  section  of  this  Act,  if  the  Ma- 
gistrate, after  hearing  the  whole  case  for  the 
prosecution  and  for  the  defence,  finds  the 
charge  proved,  then  he  shall  convict  the  per- 
son charged  and  commit  him  to  the  common 
gaol  or  other  place  of  confinement,  there  to  be 
imprisoned,  with  or  without  hard  labour,  for 
any  period  not  exceeding  six  months. 

6. — If  in  any  case  the  Magistrate  finds  the 
offence  not  proved,  he  shall  dismiss  the  charge, 
and  make  out  and  deliver  to  the  person  charged 
a  certificate  under  his  hand,  stating  the  fact 
of  such  dismissal. 

7. — ^Every  such  conviction  and  certificate 
reftpectively  may  be  in  the  form  A  and  B,  in 
this  Act,  or  to  the  like  effect. 

8. — If  (when  his  consent  is  necessary)  the 
person  charged  does  not  consent  to  have  the 
case  heard  and  determined  by  the  Magistrate, 
or  in  any  case  if  it  appears  to  the  Magistrate 
that  the  offence  is  one  which,  owing  to  a  pre- 
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vious  conviction  of  the  person  charged,  or 
from  any  other  circumstance,  ought  to  be 
made  the  subject  of  prosecution  by  indictment 
rather  than  to  be  disposed  of  summarily,  such 
Magistrate  shall  deal  with  the  case  in  all  re- 
spects as  if  this  Act  had  not  been  passed ;  but 
a  previous  conviction  shall  not  prevent  the 
Magistrate  from  trying  the  offender  summarily, 
if  he  thinks  fit  so  to  do. 

9. — If,  upon  the  hearing  of  the  charge,  the 
Magistrate  is  of  opinion  that  there  are  circum- 
stances in  the  case  which  render  it  inexpedient 
to  inflict  any  punishment,  he  may  dismiss  the 
person  charged  without  proceeding  to  a  con> 
viction. 

10 — When  any  person  charged  before  a 
competent  Magistrate  with  simple  larceny,  or 
with  having  obtained  property  by  false  pre- 
tences, or  with  having  embezzled,  or  having 
feloniously  received  stolen  property,  or  with 
committing  larceny  from  the  person,  or  with 
larceny  as  a  clerk  or  servant,  and  the  value  of 
the  property  stolen,  obtained,  embezzled  or 
received  exceeds  ten  dollars,  and  the  evidence 
in  support  of  the  prosecution  is,  in  the  opinion 
of  the  Magistrate,  sufficient  to  put  the  person 
on  his  trial  for  the  offence  charged,  such  Ma- 
gistrate, if  the  case  appear  to  him  to  be  one 
which  may  properly  be  disposed  of  in  a  sum- 
mary way,  and  may  be  adequately  punished 
by  virtue  of  the  powers  of.  this  Act,  shall 
reduce  the  charge  into  writing  and  shall  read 
it  to  the  said  person,  and  (unless  such  person 
is  one  who  can  be  tried  summarily  without 
his  consent)  shall  then  put  to  him  the  question 
mentioned  in  section  three,  and  shall  explain 
to  him  that  he  is  not  obliged  to  plead  or  answer 
before  such  Magistrate  at  all,  and  that  if  he 
do  not  plead  or  answer  before  him,  he  will  be 
conimitted  for  trial  in  the  usual  course. 

11. — If  the  person  so  charged  consents  to 
be  tried  by  the  Magistrate,  the  Magistrate  shall 
^hen  ask  him  whether  he  is  guilty  or  not  of 
the  charge,  and  if  such  person  says  that  he  is 
guilty,  the  Magistrate  stall  thereupon  cause  a 
plea  to  be  entered  upon  the  proceedings,  and 
shall  convict  him  of  the  offence,  and  commit 
him  to  the  common  gaol  or  other  place  of  con- 
finement, there  to  be  imprisoned,  with  or 
without  hard  labor,  for  any  term  not  exceed- 
ing twelve  months,  and  every  such  conviction 
may  be  in  the  form  C,  or  to  the  like  effect 

12. — In  every  case  of  sutnmary  proceedings 
under  this  Act,  the  person  accused  shall  be 
allowed  to  make  his  full  answer  and  defence, 
and  to  have  all  witnesses  examined  and  cross- 
examined,  by  counsel  or  attorney. 

13. — The  magistrate  before  whom  any  per- 
son is  charged  under  this  act,  may  by  summons 
require  the  attendance  of  any  person  as  a  wit- 
ness upon  the  hearing  of  the  case  at  a  time 
and  place  to  be  named  in  such  summons,  and 
such  Magistrate  may  bind  by  recognizance  all 
persons  whom  be  may  consider  necessary  to 
be  examined  touching  the  matter  of  such 
charge,  to  attend  at  the  time  and  place  to  be 
appointed  by  him,  and  then  and  there  to  give 
evidence  upon  the  hearing  of  such  charge; 


And  in  case  any  person  so  summoned  or 
required  or  bound  as  aforesaid,  neglects  or 
refuses  to  attend  in  pursuance  of  such  sum- 
mons or  recognizance,  then  upon  proof  bting 
first  made  of  such  person's  having  been  duly 
summoned  as  hereinafter  mentioned,  or  boun>] 
by  recognizance  as  aforesaid,  the  MagisU^te 
before  whom  such  person  ought  to  baTe  at- 
tended may  issue  a  warrant  to  compel  his 
appearance  as  a  witness. 

14. — Every  summons  issued  under  this  Act 
may  be  served  by  delivering  a  copy  of  Ihe 
summons  to  the  party  summoned,  or  bv  delir- 
ering  a  copy  of  the  summons  to  some  inm&te 
of  such  party's  usual  place  of  abode;  aoi 
every  person  so  required  by  any  writing  under 
the  hand  of  any  competent  Magistrate  to  attend 
and  give  evidence  as  aforesaid,  shall  be  deemed 
to  have  been  duly  summoned. 

15. — The  jurisdiction  of  the  Magistrate  in 
the  case'  of  any  person  charged  within  the 
Police  limits  of  any  city  in  Canada  with-tberein 
keeping  or  being  an  inmate  or  an  habitual 
frequenter  of  any  disorderly  house,  hou^  cf 
ill-fame  or  bawdy-house,  shall  be  absolute, 
and  shall  not  depend  on  the  consent  of  the 
party  charged  to  be  tried  by  such  Magistrate, 
nor  shall'  such  party  be  asked  whether  be 
consents  to  be  so  tried ;  nor  shall  this  Act 
affect  the  absolute  summary  jurisdiction  givea 
to  any  Justice  or  Justices  of  the  Peace  in  any 
case  by  any  other  Act 

16. — The  jurisdiction  of  the  Magistrate  shall 
also  be  absolute  in  the  case  of  any  person  being 
a  seafaring  person,  and  only  transiently  in 
Canada,  and  having  no  permanent  domicile 
therein,  charged,  either  within  the  dty  of 
Quebec  as  limited  for  the  purpose  of  the* Police 
Ordinance,  or  within  the  city  of  Montreal  as 
so  limited,  or  any  other  seaport,  city  or  town 
in  Canada,  where  there  is  a  competent  Magis- 
trate,  with  the  commission  therein  of  any  of 
the  offences  mentioned  in  the  second  section 
of  this  Act,  and  also  in  the  case  of  any  other 
person  charged  with  any  such  offence  on  the 
complaint  of  any  such  seafaring  person  whose 
testimony  is  essential  to  the  proof  of  the  of- 
fence, and  such  jurisdiction  shall  not  depend 
on  the  consent  of  any  such  party  to  be  tned 
by  the  Magistrate,  nor  shall  such  party  be 
asked  whether  he  consents  to  be  so  tried. 

17. — In  any  case  summarily  tried  under  the 
third,  fourth,  fiflh  or  sixth  sub-sections  of  the 
second  section  of  this  Act,  if  the  Magistrate 
finds  the  charge  proved,  he  may  oonTict  the 
person  charged  and  commit  him  to  the  common 
gaol  or  other  place  of  confinement,  there  to  be 
imprisoned  with  or  without  hard  labor  for  any 
period  not  exceeding  six  months,  or  may  con- 
demn him  to  pay  a  fine  not  exceeding,  with 
the  costs  in  the  case,  one  hundred  dollars,  or 
to  both  fine  and  imprisonment,  not  exceeding 
the  said  period  and  sum ;  and  such  fine  m&y 
be  levied  by  warrant  and  distress  under  the 
hand  and  seal  of  the  Magistrate,  or  the  p&rty 
convicted  may  be  condemned  (in  addition  to 
any  other  imprisonment  on  the  same  convic- 
tion) to  be  committed  to  the  common  gaol  or 


September,  1869.]        LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[Vol.  v.— 133 


other  place  of  confinement,  for  a  further  period 
not  exceeding  six  months,  unless  such  fine  be 
sooner  paid. 

18. — Whenever  the  nature  of  the  case  re- 
quires it,  the  forms  given  at  the  end  of  this 
Act  shall  be  altered  by  omitting  the  words 
stating  the  consent  of  the  partj  to  be  tried 
before  the  Magistrate,  and  by  adding  the 
requisite  words  stating  the  fine  imposed  (if 
any)  and  the  imprisonment  (if  any^  to  which 
the  party  convicted  is  to  be  subjected  if  the 
fine  be  not  sooner  paid. 

19. — When  any  person  is  charged  before 
any  Justice  or  Justices  of  the  Peace  with  any 
offence  mentioned  in  this  Act,  and  in  th6 
opinion  of  such  Justice  or  Justices,  the  case 
is  proper  to  be  disposed  of  by  a  competent 
llain.<trate,  as  herein  provided,  the  Justice 
or  Justices  before  w^hom  such  person  is  so 
charged,  may,  if  he  or  they  see  fit,  remand 
such  person  for  further  examination  before 
the  nearest  competent  Magistrate,  in  like  man- 
ner in  all  respects  as  a  Justice  or  Justices  are 
authorized  to  remand  a  party  accused  for  trial 
at  any  Court,  under  any  general  Act  respect- 
ing the  duties  of  Justices  of  the  Peace  out  of 
Su^isiona,  in  like  cases. 

^0. — Xo  Justice  or  Justices  of  the  Peace  in 
any  Province  shall  so  remand  any  person  for 
further  examination  or  trial  before  any  such 
Maj;;istrate  in  any  other  Province. 

lM. — Any  person  so  remanded  for  further 
examination  before  a  c«>mpetcnt  Magistrate  in 
any  city,  may  be  examined  and  dealt  with  by 
any  other  competent  Magistrate  in  tlio  same 
city. 

22— If  any  person  suffered  to  go  at  largo 
upon  entering  into  such  recognizance  as  tlie 
Justice  or  Justices  are  authorized  under  any 
'"I'h  Act  as  last  mentioned  to  take,  on  the 
remand  of  a  party  accused,  conditioned  lor  his 
appearance  before  a  competent  Magistrate  un- 
(Ut  the  preceding  section  of  this  Act,  does  ntit 
afterwards  appear  pursuant  to  such  n*fo;;niz- 
an«!e,  then  the  Magistrate  before  whom  he 
ought  to  have  appeared,  shall  certify  (under 
his  hand  on  the  back  of  the  recognizance)  to 
the  Clerk  of  the  Peace  of  the  District,  County 
or  place  (as  the  case  may  be)  the  fact  of  such 
non-appearance,  and  such  recognizance  shall 
l>e  proceeded  upon  in  like  manner  as  other 
recognizances,  and  such  certificate  shall  be 
'leemcd  safRcient prima /iicie  evidence  of  such 
non-appearance. 

23.— The  Magistrate  arljudicating  under  this 
Act  shall  transmit  the  conviction,  or  a  dupli- 
cate of  a  certificate  of  dismissal,  with  the 
bitten  charge,  the  deposition  of  witnesses  for 
the  prosecution  and  for  the  defence,  and  the 
statement  of  the  accused,  to  the  next  Court  of 
Oeneral  or  Quarter  Sessions  of  the  Peace,  or 
to  the  Court  discharging  the  functions  of  a 
Court  of  General  or  Quarter  Sessions  of  the 
Peace,  for  the  District,  Count}'  or  place,  there 
to  be  kept  by  the  proper  oiKcer  among  the 
Records  of  the  Court 

2-1 — A  copy  of  such  conviction,  or  of  such 
certificate  of  dismissal,  certified  by  the  i:]0^)er 


officer  of  the  Court,  or  proved  to  be  a  true 
copy,  shall  be  sufficient  evidence  to  prove  a 
conviction  or  dismissal  for  the  offence  men- 
tioned therein,  in  any  legal  proceedings  what- 
ever. 

25. — The  Magistrate,  by  whom  any  person 
has  been  convicted  under  this  Act,  may  order 
restitution  of  the  property  stolen,  or  taken, 
or  obtained  by  false  pretences,  in  those  cases 
in  which  the  Court  before  whom  the  person 
convicted  would  have  been  tried  but  for  this 
Act,  might  by  law  order  restitution. 

20. — Every  Court,  held  by  a  competent 
Magistrate  for  the  purposes  of  this  Act,  shall 
be  an  open  public  Court,  and  a  written  or 
printed  notice  of  the  day  and  hour  for  holding 
such  Court,  shall  be  posted  or  affixed  by  the 
Clerk  of  the  Court  upon  the  outside  of  some 
conspicuous  part  of  the  building  or  place 
where  the  same,  is  held. 

27. — The  provisions  of  the  Act  respecting 
the  duties  of  Justices  of  the  Peace  out  of  Ses- 
sions^ in  relation  to  summary  convictions  and 
orders^  and  the  provisions  of  the  Act  respect- 
ing the  duties  of  Justices  of  the  Peace  out  of 
Sessions  in  relation  to  persons  charged  with 
indictable  offences^  shall  not  be  construed  as 
applying  to  any  proceeding  under  this  Act, 
except  as  mentioned  in  section  nineteen. 

28. — Every  conviction  by  a  competent  Ma- 
gistrate under  this  Act  shall  have  the  same 
effect  as  a  conviction  upon  indictment  for  the 
same  offence  would  have  had,  save  that  no 
conviction  under  this  Act  shall  be  attended 
with  forfeiture  beyond  the  penalty  (if  any) 
imposed  in  the  case. 

29. — Every  person  who  obtains  a  certificate 
of  dismissal  or  is  convicted  under  this  Act, 
shall  be  relea.sed  from  all  further  or  other 
criminal  proceedings  for  the  same  cause. 

30. — No  conviction,  sentence  or  proceeding 
under  this  Act  shall  be  quashed  for  want  of 
form  ;  and  no  warrant  of  commitment  upon  a 
conviction  shall  be  held  void  by  reason  of  any 
defect  therein,  if  it  bo  therein  alleged  that  the 
off*ender  has  been  convicted,  and  there  be  a 
good  and  valid  conviction  to  sustain  the  same. 

81 — Nothing  in  this  Act  shall  affect  the 
provisions  of  the  Act  respecting  the  Trial  mul 
Punishment  of  Juvenile  Offenders;  and  this 
Act  shall  not  extend  to  persons  punishable 
under  that  Act,  so  far  as  regards  offences  for 
which  such  persons  may  be  punished  there- 
under. 

32. — Every  fine  imposed  under  the  authority 
of  this  Act  shall  be  paid  to  the  Magistrate, 
who  has  imposed  the  same,  or  to  the  Clerk  of 
the  Court  or  Clerk  of  the  Peace,  as  the  ca<e 
may  be,  and  shall  he  by  him  paid  over  to  the 
County  Treasurer  for  county  purposes  if  it 
has  been  imposed  in  the  Province  of  Ontario, 
— and  if  it  has  been  imposed  in  any  new  dis- 
trict in  the  Province  of  Quebec,  constituted 
by  any  Act  of  the  Lei;islatnre  of  the  late 
Province  of  Canada  passed  in  or  after  the  year 
one  thousind  eight  hundred  and  fifty-seven, 
then  to  the  Sheriff  of  s«ich  District  as  Trea- 
surer of  the  liiiilJing  a:i<l  Jury  Fund  for  such 
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Distict,  to  form  part  of  the  said  Fund, — and 
if  it  has  been  imposed  in  any  other  District  in 
the  said  Province,  then  to  the  Prothonotary 
of  such  District,  to  be  by  him  applied  under 
the  direction  of  the  Lieutenant  Governor  in 
Council,  towards  the  keeping  in  repair  of  the 
Court  House  in  such  District,  or  to  be  by  him 
added  to  the  moneys  and  fees  collected  by  him 
for  the  erection  of  a  Court  House  and  Gaol  in 
such  District,  so  long  as  such  fees  shall  be 
collected  to  defray  the  cost  of  such  erection ; 
And  in  the  Province  of  Nova  Scotia  to  the 
County  Treasurer  for  county  purposes,  and 
in  the  Province  of  New  Brunswick  to  the 
County  Treasurer  for  county  purposes. 

83. — In  the  interpretation  of  this  Act  the 
word  "  property"  shall  be  construed  to  include 
everything  included  under  the  same  word  or 
the  expression  "valuable  security,"  as  used 
in  the  Act  respecting  Larceny  ana  other  simi- 
lar offences;  and  in  the  case  of  any  "valuable 
in  the  manner  prescribed  in  the  said  Act 

34. — The  Act  cited  in  the  first  section  of 
this  Act,  chapter  one  hundred  and  five  of  the 
Consolidated  Statutes  of  Canada,  is  herebv 
repealed,  except  as  to  cases  pending  under  it 
at  the  time  of  the  coming  into  force  of  this 
Act,  and  as  to  all  sentences  pronounced  and 
punishments  awarded  under  it,  as  regards  all 
which  this  Act  shall  be  construed  as  a  re-en- 
actment of  the  said  Act,  with  amendments, 
and  not  as  a  new  law. 

84. — This  Act  shall  commence  and  take 
effect  on  the  first  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
seventy. 

FORM  {Ay—See  sec.  7. 

Conviction, 


Province  of  • 


City  or 


as  the  case  may  he  of^  to  wit :     ) 

Be  it  remembered  that  on  the day  of—, 

in  the  year  of  our  Lord-^ — ^  at A.  fe.,  be- 
ing charged  before  me  the  undersigned ^  of 

the  said  (City),  (and  consenting  to  my  decid- 
ing upon  the  charge  summarily),  is  convicted 
before  roe,  for  that  he  the  said  A.  B ,  &a, 
[stating  the  offence^  and  the  time  and  place 
tchen  and  tchere  committed)^  and  I  adjudge 
the  said  A.  B.,  for  his  said  ofi*ence,  to  be  im- 
prisoned in  the (and  there  kept  at  hard 

labor)  for  the  space  of- 


Given  under  my  hand  and  seal,  the  day  and 
year  first  above  mentioned,  at aforesaid. 

J.  S.        [L,  S.] 

FORM  (fiySce  sec.  7. 

Certificate  of  Dismissal, 

Province  of City  or ,  ) 

as  the  case  may  he  oj\  to  wit :     \ 

I,  the  undersigned, ,  of  the  City  or 

as  the  case  may  6e,  of ,  certify  that  on  the 

day  of in  the  year  of  our  Lord , 

at  —  aforesaid,  A.  B.,  being  charged  before 
mc  (and  consenting  to  my  deciding  upon  the 
charge  sumnparih'),  for  that  he  the  said  A.  B., 
<fcc.,  stating  the  ojfcure  charged^  and  the  time 
and  plate  iclicn  and  tchere  alleged  to  hate 


been  committed),  I  did,  after  bavir^  samma- 
rily  adjudicated  thereon,  dismiss  the  said 
charge. 

Given  under  my  hand  and  seal,  this 

day  of ^  at aforesaid. 

J.  S.        [L.  S.] 

FORM  (CySee  sec.  11. 

Conviction  upon  a  plea  of  not  guilty. 
Province  of City  or 


1 


•day  of—. 
—  A.B., 


as  the  case  may  he  of  to  wit, 

Be  it  remembered  that  on  the- 

in  the  year  of  our  Lord ,at 

being  charged  before  me  the  undersigned , 

of  the  said  City,  (and  consenting  to  my  decid- 
ing upon  the  charge  summarily)  for  that  be 
the  said  A.  B.,  &c.,  {stating  the  offencCy  and 
the  time  and  place  when  and  where  commit- 
ted), and  pleading  guilty  to  such  charge,  L? 
is  thereupon  convicted  before  me  of  thesaiJ 
charge,  and  I  adjudge  him,  the  said  A.  &,  for 

his  said  ofience,  to  be  imprisoned  in  the 

(and  there  kept  at  hard  labor)  for  the  space 
of 

Given  under  my  hand  and  seal^  the  dayani 

year  first  above  mentioned,  at aforcsiaid. 

J.  S.         [L.  S] 

SELECTiairS. 


1 


WORSE  THAN  THE  INQUISITION. 

If  electoral  lambs  and  their  shepherds  are 
wont  to  pray,  they  will  henceforth  add  a  cWu^ 
to  the  Litany,  devoutly  asking  to  be  delirerod 
from  an  election  commission.     It  is  a  sctoe  of 
cruel,  remorseless,  mortal  torture.     Mr.  Toci 
Taylor  has  turned  a  contested  election  into  a 
charming  comedy ;  but  if  he  proposes  to  dra- 
matise an  election  commission  he  must  inTok« 
the  tragic  muse.     Men  of  note  in  the  countrr, 
men  of  rank  in  the  market  place,  men  who 
have  the  best  family  pews  in  the  middle  aisle, 
are  forced  to  tell  the  truth,  and— oh,  hoirorri : 
— ^the  whole  truth  about  their  electoral  experi- 
ences.    The  description  of  the  Palace  of  Truth 
by  Madame  de  Genlis  is  somewhat  pathetic 
To  be  compelled  to  express  one^s  thoughts 
without  reservation  is  bad  enough,  but,  to  be 
sure,   the  spectres  in  the  Palace  of  Truth 
knew  not  what  they  said,  and  when  the/ 
uttered  a  rudeness,  fondly  imagined  they  wer^ 
paying  a  compliment     It  is  not  so  with  those 
who  appear  as  witnesses  before  an  election 
commission.     They  know  the  deep  damnation 
of  the  evidence  extorted  from  them.    They 
have  to  stand  up,  and,  before  their  neighbours, 
tell  the  deeds  that  were  done  in  solemn  secrecy. 
Bankers,  employers,  professional  men,  mayors, 
town  councillors,  and  magistrates,  are  forced 
to  recite  their  acts  of  corruption,  and  to  con- 
fess how  even  the  money  bequeathed  to  the      I 
poor  has  been  used  for  electioneering  purpose:). 
There  is  no  evading  the  commissioners.    If  a 
witness  sends  a  certificate  of  sickness  the 
commission  express  their  readiness  to  Tisit 
the  sick  chamber.     If  the  poor  mouse  cannot 
go  the  mountain,  the  considerate  mountain 
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will  go  to  the  moase.  If  a  witness  manifests 
the  least  temper,  he  is  committed  for  con- 
tempt If  he  persistently  preyaricate,  he  is  to 
be  prosecuted  for  perjury.  If  he  does  not  tell 
the  whole  truth,  however  it  may  blacken  him- 
self and  neighbors,  he  will  not  get  a  certificate 
of  indemnity,  and  will  be  liable  to  prosecution. 
It  would  be  amusing,  if  it  were  not  so  painful, 
to  note  how  the  examined  witnessefit  watch  the 
proceedings,  and  come  from  day  to  day  to  offer 
explanations.  Take  the  case  of  Mr.  Harold 
Barkworth,  of  Bererley,  as  a  specimen  of  the 
torture  of  witnesses.  Mr.  Barkworth  is  an 
alderman  and  a  borough  magistrate,  and  he 
was  prepared  to  defy  the  commissioners.  We 
cannot  do  better  than  quote  the  scene  between 
him  and  Mr.  Serjeant  O^Brien,  the  Chief  Com- 
missioner, as  reported  in  the  Times  of  Wed- 
nesday : — 

Witney :  He  had  given  money  to^SBarrell  be- 
fore, but  could  not  say  when. 

The  Chief  Commiaaioner:  Yon  will  be  com- 
pelled to  say  when,  as  sure  as  yon  stand  in  that 

DOS. 

Witnef^:  I  must  take  the  consequence,  but  I 
cannot  answer  that  question. 

The  Chief  Commissioner :  You  are  sworn  to 
tell  the  troth,  and  the  whole  truth.  You  must 
lay  when  you  paid  that  money.  It  is  no  use 
yoar  refusing  to  answer.  When  did  you  pay  the 
money  ? 

Witn&<>f$ :  I  cannot  answer  the  question. 

The  Chief  Commissioner :  You  must  and  you 
^IL  You  hold  Her  Majesty's  commission  as  a 
JTUtice  of  the  borough,  and  we  are  here  under 
sign  manual  to  inauire  into  this.  You  are  bound 
whole  truth.  Dia  vou  pay  Burrell  any  money 
besides  this  2/  or  3/^ 

Witness :  I  cannot  answer. 

Tlie  Chief  Commissioner:  Did  you  pay  him 
•ny  money  in  1868  ? 

Witness:  No. 

The  Chief  Commissioner:  Did  yon  pay  him 
any  money  in  1867? 

Witness :  I  am  sure  I  cannot  say. 

The  Chief  Commissioner :  Yes  you  can,  and  you 
shall  answer  the  question  before  you  leave  thai 
box.  You  shall  answer  it.  Did  you  pay  Buirell 
m  money  in  1867  in  reference  to  these  elections  ? 
witnesis :  I  will  take  the  consequence ;  I  have 
giTen  you  my  answer  already. 

The  Chief  Commissioner :  You  have  given  me 
no  answer.  I  asked  you  did  you  pay  Burrell  any 
znoney  in  1869,  and  you  have  given  me  no  answer. 
Kow  you  mnst  answer  the  question. 
Witness :  I  cannot  answer  it,  and  I  shan't. 
The  Chief  Commissioner :  I  will  put  the  qnes- 
tioQ  once  more.  Did  you  pay  Burrell  any  money 
in  1867? 

Witness  then  looked  down,  and  began  to  pull 
his  glove  about,  declining  to  answer. 
Mr.  Barstow :  Now,  Mr.  Barkworth,  I  really 

ma^  beg  of  you  not  to  compel  us  to  do  anything 

disagreeable.     Yon   are   asked    a  very    simple 

question.    Did  you  or  did  you  not  pay  money  to 

Burrell  m  1887  ?    Am  I  to  understand  you  will 

not  answer  that  question  ? 
Witness :  I  have  no  hesitation  in  saying  that  I 

advanced  money  in  1867. 
Mr.  Barstow :  In  reference  to  any  election  ? 
Witness:  Yes. 
^  Chief  Comrnisstoner:  How  much  ? 


Witness:  Between  50/.  and  602.,  on  the  let  of 
November,  1867. 

The  Chief  Commissioner :  That  was  in  reference 
to  the  municipal  election  ? 

Witness:  Yes. 

The  Chief  Commissioner :  I  am  glad  of  it,  ex- 
ceedingly glad. 

Can  anything  be  more  thoroughly  dramatic 
than  the  looking  down  and  the  pulling  about 
of  the  glove  ?  To  an  officer  of  the  Society  for 
the  Prevention  of  Cruelty  to  Animals  the  suf- 
ferings of  Mr.  Barkworth  would  have  been  too 
horrible  to  look  upon.  The  Chief  Commission- 
er's hint  about  something  disagreeable  put  an 
end  to  the  torment  In  an  instant  Mr.  Bark- 
worth's  memory  was  restored  to  him.  Sudden- 
ly he  recollected  he  had  advanced  money  in 
1867.  Nay,  he  remembered  all  the  incidents, 
lie  remembered  it  was  for  an  election.  He 
remembered  the  amount  And — marvel  of 
marvels  1 — he  remembered  the  very  day  on 
which  he  advanced  the  money. 

May  we  not  learn  a  useful  lesson  from  the 
miraculous  recovery  of  Mr.  Barkworth's  mem- 
ory ?  Now  and  then,  and  indeed  frequently, 
we  have  to  deal  with  non  mi  ricordor  witnes- 
ses both  in  civil  and  Crown  cases;  that  is, 
with  witnesses  who  forget  everything  that 
they  deem  inconvenient  to  remember.  Would 
it  not  further  the  ends  of  justice  if  judges  were 
to  intimate  to  such  persons  that  they  are 
sworn  to  tell  the  whole  truth,  and  that  they 
must  do  so  to  avoid  something  disagreeable, 
— to  wit,  a  prosecution  for  perjury  ?  We  must 
congratulate  the  Election  Commissioners  upon 
the  eminent  success  which  has  attended  their 
plan  of  squeezing  out  the  whole  truth,  and  we 
see  no  reason  why  it  should  not  be  adopted  in 
all  judicial  inquiries. — The  Law  J<mmal, 


MAGISTRATES,  MUNICIPAL, 
INSOLVENCY,  A;  SCHOOL   LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

IhSOLVIRCT-^DbMASD  of   ABSIGMMaMT — 27    & 

28  Vio.  OH.  17,  s»0.  8-— Pliaoiho. — Declaration 
that  plaintiff  and  another  carried  on  business 
under  name  of  **Magill  Bros.,"  were  in  good 
credit,  and  solvent,  and  had  not  ceased  to  meet 
their  commereial  liabilities ;    that  defendants, 
being  creditors  for  sums  not  exoeeding  $500, 
malicioasly  intending  to  injnre  plaintiflf,   and 
destroy  his  bnsiness  and  credit,  falsely,    &o., 
and  withont  reasonable,  &o.,  cause,  made  a  de- 
mand in^writing  on  aaid  firm  in  the  form  **  E  "  in 
the  schednle  to  the  InaoWeot  Act  of  186-1 ;  that 
within  fiTe  days  thereafter  UefeDdants  refused  to 
abandon  said  prooeediogs,  but,  as  a  condition, 
inflisted  that  plaintiff  ihonld  retire  from  taid  firm, 
and  that  oertain  seonrity  for  a  composition  on 
debts  ef  said  firm  should  be  given,  or  defendantii 
would  proceed ;  that  the  trade  and  credit  of  firm 
were  maoh  iojured,  and  that,  in  consequence  of 


136— Vol.  V.l 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE.         [September,  1869. 


defendant's  proceediDgs,  plaintiff  was  put  out  of 
said  firm,  without  reoeiying  any  share  of  the  as- 
sets, &o. : 

Beld,  on  demurrer,  bad,  as  shewing  that  the 
proceedings  on  the  demand  terminated  against 
plaintiff  instead  of  in  his  fayor,  and  as  disclosing 
a  state  of  faots,  in  the  submission  of  plaintiff  to 
the  demand,  instead  of  controTerting  its  reason- 
ableness, which  shewed  that  defendants  had  rea- 
sonable grounds  for  taking  the  proceedings  com- 
plained of. — Maffill  T.  Samuel  et  at^  19  U.  C.  C. 
P.  448. 


SIMPLE  CONTBAGTS  &  AFFAIRS 
OF  EVERY  D^Y  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Landlord  and  Tbnakt  —  Impbotkmkhts  bt 
TEMAKT— SusPBKsiOB  01  Hbht. — TeDsot  agreed 
with  landlord  to  make  certain  Improyements 
upon  the  demised  premises,  tenant  **  get  the  first 
three  years'  rent  for  said  buildings  and  improve- 
ments, provided  they  are  completed  in  the  first 
two  years." 

Jleld,  that  the  rent  was  suspended  during  the 
two  years,  and  that  the  landlord  would  not, 
therefore,  before  the  expiration  of  this  period, 
eject  for  pon-payment. — Irwin  t.  Huntert  19  U. 
C.  C.  P.  891. 


ASSIONHBHT  OF  RXKT— ClAUSB  OV  DISTBBSS — 
BbNT  SKCK  OB  BENT  CHABQB—DlSTBSSS  IN  OBAN- 

tbb's  own  NAifB — 4  Gbo.  II.  CH.  28. — A  land- 
lord, after  leasing  certain  premises,  by  deed 
"  assigneed,  transfered,  and  set  over  "  to  M.  two 
instalments  of  the  rent  reserved,  and  appointed 
him  his  attorney  to  sue  for,  collect  or  levy  by 
JAiidlord^s  warrant,  if  necessary,  in  his  (the  land- 
lord's) name  :  Held^  that  the  instrument  contain- 
ed A  grant,  and  of  a  rent  charged,  as  an  incor- 
poreal hereditament,  accompanied  with  a  clause 
of  dii^tress,  and  therefore  not  of  a  rent  seek,  and 
thnt  B.  could  distrain  for  the  rent  in  his  own 
UMme ;  bat  that,  whether  rent  charge  or  rent 
geek,  he  bad  equally  the  power  of  distress  under  4 
Geo.  H.  ch.  28  —Uope  v.  White,  19  U.C.  C.P.  479. 

Sbttino  ahdb  dbeds. — An  old  man  greatly 
addicted  to  drinking  executed  deeds  of  all  his 
property,  real  and  personal,  to  the  tavern  keeper 
^ith  whom  he  boarded,  and  he  accepted  in  con- 
Hiderition  therefor  the  bond  of  the  latter  for  his 
support  for  lift),  which  was  an  inadequate  con- 
sideration. Within  five  months  afterwards  the 
grtinteo  died  :  &i»d.  one  of  his  heirs  having  filed 
H  h\\\  to  set  aside  the  deeds,  the  court  made  a 
decrpe  for  the  plaintiff  with  costs.  —Ilumt  v. 
Cook,  16  U.  C.  C.  R.,  84. 


Will  —  Dbvisbb  an  attbstuo  wetnbss  ^ 
PowBR  of  salb — CoN^TBOCTiON  OP  — Where  a 
devisee  witnesses  the  will  the  devise  to  him  is 
void,  although  there  are  two  other  two  witnesses, 
and  the  will  would  therefore  have  been  sufficient- 
ly attested  without  him. 

Held  (the  court  being  left  to  draw  inferences  of 
fact),  that  upon  the  evidence  set  cot  below  it 
must  be  inferred  that  the  devisee,  whose  name 
was  subscribed  as  a  witness,  did  see  the  testator 
sign,  although  he  swore  that  he  thought  he  did 
not,  and  that  he  subscribed  in  his  presence. 

Testator  devised  the  land  in  qaeetion  to  his 
wife  for  life,  remainder  to  his  nephew,  T.,  in  fee. 
He  then  devised  specific  land  to  be  disposed  of 
by  his  executors  for  the  payment  of  his  debts, 
and  added  **and  I  also  do  hereby  acknowledge 
and  authorize  them  to  sell,  grant  and  convey  io 
full  and  proper  manner,  any,  all  or  such  of  my 
real  estate  as  may  be  necessary  to  the  paymeot 
and  liquidation  of  any  and  all  such  just  debts  &3 
may  be  doe  by  me,  and  not  otherwiae  provided 
for ; " 

Heldf  that  under  this  clause  the  executors  hsd 
power  to  sell  the  land  in  question. 

They  conveyed  to  one  P.,  a  creditor,  who  wts 
to  pay  the  widow  a  certain  sum  for  her  dower, 
and  the  residue  to  other  creditors : 

Jleldt  that  the  legal  estate  passed,  whether  the 
sale  could  be  impeached  in  equity  or  noL 

Executors  in  such  a  case  are  not  bound  to  age 
the  deed  in  presence  of  each  other,  as  arbitrators 
executing  on  award. — Little  v.  Aikman  et  al,  2S 
U.  C.  Q.  B.,  337. 


PowBB  or  Husband  oyeb  Hokbstbad,  Usited 
States  Case. — The  husband  cannot,  by  his  ac^ 
alone,  affect  the  rights  of  the  wife  to  the  home- 
stead, after  the  homestead  right  has  once  attach- 
ed by  the  act  of  either. 

The  husband  cannot,  by  his  act  alone,  eztead 
the  time  for  commencing  an  action  under  the 
Statute  of  Limitations,  upon  a  note  and  mortgage 
given  in  due  form,  so  as  to  prolong  a  lien  npon 
the  homestead. 

The  execution  of  a  new  note  and  mortgage,  b> 
the  husband  alone,  in  plaoe  of  a  prior  one  given 
on  the  homestead  before  the  declaration  of  home- 
stead was  filed,  does  not  continue  the  old  mort- 
gage in  life  as  to  the  homestead  interest,  berood 
the  time  when  it  would  otherwise  be  barred  by 
the  Statute  of  Limitations. 

Homestead  a  Joint  Ettate, — By  the  provisions 
of  the  Homestead  Act,  there  is  a  ioint  estate  in 
the  homestead  vested  in  the  husband  and  wife, 
which  can  only  be  divested  by  the  coneunent 
act  of  both,  in  the  manner  provided  by  law. 

Fraad  qf^Hutband. -^The  rights  of  the  wif^  in 
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the  homestesd  cannot  be  prejadioed  by  the 
fraudulent  acts  of  the  husband,  in  which  she  did 
not  participate. 

Homestead  a  Joint  Tenancy. — ^In  the  homestead 
estate  most  of  the  unities  of  a  joint  tenancy  are 
to  be  found.  The  main  difference  between  a 
homestead  tenancy  and  a  joint  tenancy  at  com- 
mon law  is,  the  want  of  power  in  one  of  the  par- 
ties In  the  case  of  the  homestead  to  scTer  the 
tenancy. — ManviU  Barber  and  Julia  A.  Barber  his 
ttife  J. Frederick  Babel  and  Sophia  Babel  hit  irf/«, 
PitL  Leg.  Journal,  Sept  27,  1869. 


ONTABIO  BEPOBTS' 


COMMON  LAW  CHAMBERS. 


fStported  6y  Hjbvrt  ODriem,  Esq.,  BarriiUr-ut-LawJ 

HOLHES  T.    RiBTB. 

Certiorari  to  remove  com  from  Division  Court. 

EilJ,  1.  The  mere  fact  that  a  judge  of  a  IHviBion  Court 
la)«-xi)res8e<l  an  erroneous  otiiniou  in  a  case  before  him, 
is  Tit>  t;ir»and  for  its  removal  oy  certiorari. 

S.  Wbrre  a  defendant  knows  all  the  facts  of  a  case  before 
tli'-  >ldy  of  trial,  but,  nevetheleas,  argues  the  case  and 
o^tUindi  an  opinion  from  the  Judge,  the  case  should  not 
br  rf-niored,  and  the  fact  that  the  Judge  is  desirous  that 
thf  (xi!>^  should  be  dispoped  of  in  the  superior  court,  can 
laakt*  uo  difference. 

[Chambers,  Uarch  15, 1809.] 

Tbi<}  was  an  action  brought  on  a  promissory 
oote  for  sizty^ight  dollars,  made  by  the  defend- 
lot,  and  was  placed  in  sait  in  the  third  Diyision 
Court  of  the  Connty  of  Huron,  and  the  summons 
was  served  for  the  court  to  be  held  on  26th  Jauu- 
&ry.  18r;9. 

The  defendant  obtained  a  summons  for  a  writ 
^l*f(rtiorari  to  remove  the  case  from  the  said 
I^tTisioD  Court  into  the  Court  of  Common  Pleas, 
on  the  ground  that  difficult  questions  of  law 
were  likely  to  arise. 

Ooe  of  the  affidavits  upon  which  the  summons 
for  the  certiorari  was  granted  was  made  by  Mr. 
FincUir,  attorney  for  the  defendant,  and  was  as 
fo.iows:      ''That   the  said  judge  reserved  his 
ja<ij;menton  said  evidence  and  the  points  raised, 
from  the  twenty-fifth  day  of  January  last  until 
the  sixth  February,  instant,  and  from  then  until 
ite  thirteenth  day  of  February,  instant,  when  I 
luended  before  him,  and  he  expressed  a  desire 
to  hate  a  short  ^time  longer  for  consideration, 
tod  he  suggested' the  eighteenth  day  of  February 
inbtant,  as  the  day  he  would  be  prepared  to  give 
liis  jadgment :  that  on  said  last  mentioned  day  I 
ttteoded  before  the  said  judge,  and  Mr.  Elwood 
appeared  for  the  plaintiff,  when  the  judge  of  said 
BiTision  Court  expressed  his  opinion  adversely 
to  the  defendant :  that  he  did  so  with  great  hesi- 
tation, as  he  expressed  it,  on  the  ground  that  the 
decisions  bearing  on  the  point  appeared  contra- 
dictory: that  I  suggested  to  the  said  judge  the 
propriety  of  delaying  his  delivery  of  judgment 
oiitil  I  had  an  opportunity  of  applying  for  a  eer- 
tioTQTt  to  remove  the  case  ta  one  of  the  superior 
coorts  of  law,  the  case  being  one  of  great  impor- 
UDce  to  the  defendant,  and  one  involving  some 
qaestions  of  law,  which  had  not  then  come  up 

iyr  decision  in  any  of  the  superior  courts  of  law 

m  tbe  Qsnner  raised  by  the  facts  of  this  case: 


that  the  said  learned  judge  remarked  that  be 
certainly  thought  it  a  fit  case  to  be  removed  by 
certiorari^  and  would  grant  time  to  enable  me  to 
apply  therefor,  and  postponed  the  delivery  of 
judgment  until  the  fourth  day  of  March  next,  for 
the  purpose  of  such  application." 

The  plaintiff's  attorney,  in  his  affidavit  filed 
on  shewing  cause,  swore,  **  That  on  the  return 
of  the  said  summons  (in  the  Division  Court)  the 
said  John  Reeve  appeared,  and  also  the  said 
Richard  Holmes:  that  James  Shaw  Sinclair,  of 
the  said  town  of  Goderich,  Esquire,  appeared  as 
counsel  for  the  said  John  Reeve,  and  I,  this  de- 
ponent,  appeared  as  counsel  for  the  said  Richard 
Holmes:  that  the  said  cause  was  duly  called  on 
for  hearing  on  that  day  before  Seeker  Brough, 
Esq.,  judge  of  the  County  Court  of  the  County 
of  Huron,  who  is  also  the  judge  of  the  said  third 
Division  Court:  that  after  the  said  case  had  been 
thoroughly  gone  into,  and  after  several  witnesses 
were  examined,  both  on  behalf  of  the  said  Rich- 
ard Holmes  and  the  said  John  Reeve,  and  after 
a  lengthy  legal  argument  had  taken  place,  and 
when  the  said  judge  had  expressed  his  opinion 
that  bis  judgment  would  be  for  the  said  Richard 
Holmes,  and  just  as  he  was  about  to  endorse  his 
said  judgment  on  the  said  summons,  the  said 
James  Sh^w  Sinolair  got  up,  and  asked,  and 
pressed  on  the  said  judge,  that  if  he  would  not 
then  enter  his  judgment,  but  would  defer  the 
same  to  some  future  day,  he  could  produce  to 
him  authority  to  shew  that  in  law  he  was  entitled 
to  his  judgment:  that  the  said  judge  in  pursu- 
ance of  the  said  request,  adjourned  the  said  cause 
until  the  sixth  day  of  February :  that  on  that  day 
the  said  Mr.  Sinclair,  on  behalf  of  the  said  John 
Reeve,  and  John  Y.  Elwood,  of  the  said  town  of 
Qoderich,  barrister-at-law,  my  partner,  on  behalf 
of  the  said  Richard  Holmes,  appeared  before  the 
said  judge,  and  further  argued  the  said  case : 
that  after  hearing  the  said  argument,  the  said 
judge  informed  the  said  parties  that  he  would  be 
prepared  to  give  his  judgment  on  the  thirteenth 
day  of  February  :  that  on  that  day  the  said  Sin- 
clair and  Elwood  appeared  before  the  said  judge 
to  bear  his  said  judgment,  but  he,  not  being  pre* 
pared  to  give  it  then,  said  be  would  give  the  same 
on  the  eighteenth  day  of  February." 

It  also  appeared  from  another  affidavit,  that 
on  the  18th  February,  the  learned  judge  said  he 
was  then  prepared  to  deliver  his  judgment,  and 
then  proceeded  to  deliver  and  did  deliver  the 
same ;  and  said  that  *'  in  his  opinion  the  plaintiff 
Richard  Holmes  was  entitled  to  his  judgment," 
and  then  proceeded  to  give  and  did  give  his 
grounds  for  said  judgment,  and  reviewed  the 
authorities  cited  to  him  on  the  said  argument : 
that  after  the  said  judge  had  delivered  his  said 
judgment,  Mr.  Sinolair,  on  behalf  of  the  said 
John  R  eve,  applied  to  and  urged  upon  the  said 
judge  not  to  endorse  his  judgment  on  the  back 
of  the  said  summons,  but  to  refrain  from  doing 
so  until  the  fourth  day  of  March,  instant,  as  in 
the  meantime  he  would  apply  for  a  writ  of  cer- 
tiorari to  remove  the  said  plaint. 

Spencer  shewed  cause,  and  contended  that  the 
application  was  made  too  late,  the  case  having 
been  considered  by  the  judge  of  the  court  below, 
and  that  judgment  was  in  effect  given,  though 
not  formally  entered :  Black  v.  Weeley,  8  U.  G. 
L.  J.  277;  Gallagher  y,  Bathie,  2  U.  C.  L.  J.  N. 
8.73. 
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John  Patterson,  contra,  contended  that  tlie 
judge  had  giyen  no  judgment,  and  had  expressly 
postponed  his  decision  to  enable  the  certiorari  to 
be  applied  for;  he  had  merely  expressed  an 
opinicn.  He  cited  Paierton  t.  Smith,  14  0.  P. 
625. 

BiCHABDS,  G.  J. — On  principle  I  do  not  think 
this  case  ought  to  be  removed  from  the  Diyision 
Court  If  the  case  was  one  fit  to  be  tried  before 
the  judge  of  that  court,  the  m.ere  fact  that  he 
may  haye  formed  and  expressed  an  opinion  which 
was  erroneous,  is  no  ground  for  taking  the  case 
into  a  superior  court.  The  defendant  knew  all 
the  facts  of  the  case  before  the  day  of  trial,  and 
if  it  was  considered  it  ought  to  have  been  removed 
from  the  Diyision  Court,  steps  should  have  been 
taken  for  that  purpose  before  it  was  heard. 

It  seems  to  me  to  be  an  unseemly  proceeding, 
that  the  defendant,  after  hanng  argued  the  mat- 
ter before  the  judge,  and  obtained  his  opinion, 
and  haying  had  the  case  adjourned  for  the  pur- 
pose of  furnishing  new  authorities,  and,  after 
consideration  of  these  authorities,  the  judge  bad 
expressed  an  opinion,  that  the  case  should  then 
be  taken  out  of  his  jurisdiotion  by  a  certiorari. 
The  fact  that  the  judge  himself  may  bare  been 
willing  or  even  desirous  to  have  the  ease  disposed 
of  in  the  superior  court  ct^i  make  no.diflferenee. 
After  be  has  taken  on  himself  the  burthen  of 
disposing  of  the  case,  having  heard  the  evidence 
and  expressed  his  opinion,  I  do  not  think,  as  a 
general  rule,  a  certiorari  ought  to  issue.  The 
cases  of  Black  v.  Wetleff,  8  U.  C  L.  J.  277,  and 
Gallagher  v.  Baihie,  2  U.  C.  L.  J.  N.  S.  73,  seem 
to  me  to  lay  down  principles  inconsistent  with 
removing  this  case.  The  case  of  Paienon  v. 
Smith,  14,  0.  P.  626,  does  not,  I  think,  lay  down 
any  doctrine  contrary  to  that  of  the  other  cases 
referred  to,  for  although  there  bad  been  an  abor- 
tive attempt  to  have  a  trial,  there  was  no  verdict, 
and  the  court  no  doubt  looked  at  that  case  in  the 
same  way  as  if  no  jury  have  been  sworn  at  all. 

I  think  the  summons  should  be  discharged  on 
the  grounds  I  have  mentioned,  but  as  the  learned 
judge  of  the  County  Court  delayed  the  entry  of 
judgment  to  enable  the  defendant  to  make  this 
application,  it  will  be  without  costs.  I  arrive  at 
this  conclusion  as  to  the  costs  more  readily  from 
the  fact  that  one  of  the  affidavits  filed  on  behalf 
of  the  plaintiff  states  the  belief  of  the  deponent 
that  the  attorney  for  the  defendant  speculated 
on  the  chance  of  getting  a  decision  in  his  favour, 
and,  it  being  against  him,  he  now  makes  this  ap- 
plication. I  do  not  see  how  this  statement  thus 
made  was  calculated  to  be  of  any  service  to  the 
plaintiff;  the  way  in  which  it  is  made  is  not  likely 
to  keep  up  kindly  feelings  between  professional 
gentlemen  practising  in  the  same  town.  No  par- 
ticular grounds  seem  to  be  referred  to  in  the 
affidavit  as  justifying  the  belief  expressed,  (hough 
no  doubt  the  person  making  the  affidavit  enter- 
tained such  belief.  If  the  fiMts  stated  in  the 
affidavit  justify  the  InfBrence,  it  will  generally 
be  better  to  place  that  inference  before  the  Court 
as  a  matter  of  argument  and  eonolusion  to  be 
drawn  from  fticts,  rather  than  as  a  fact  in  the 
affidavit,  which  the  deponent  swears  he  believes^ 

Summons  discharged  without  costs. 


JOHHSTOH   V.    AXQUS. 

ArbUratioH  ^Bnlarffing  tinu  for  making  awar± 

Ab  arbitrator  having  failed,  owing  to  the  IMs  of  tV  ]4. 
pers  in  the  cause,  in  making  hia  award  within  the  i  m 
Ignited,  a  Judge  extended  the  time  ouder  C<tt.  61M.  U. 
C.  cap.  22,  sec.  172. 

[Chambers,  Feb.  22,  April  5,  is^-; 

In  this  case  a  verdict  was  taken  for  the  pkiE- 
tiff  subject  to  be  increased  er  reduced  or  TeHi^i 
entered  for  defendant,  by  the  award  of  sq  sM- 
trator,  to  whom  power  was  given  to  enlarge  th? 
time  for  making  his  award.  The  aTbitrtu>r 
within  the  extended  time  endorsed  on  the  orier 
of  reference  for  making  the  award,  heard  all  ihi 
evidence  produced  on  boUi  sidee  and  the  id- 
dresses  of  counsel,  and  took  all  the  pap«r«  to 
make  up  his  award.  It  further  appeariKi  fr<:: 
the  affidavit  of  the  arbitrator  that  before  he  vu 
enabled  to  make  his  award,  the  papers  coDoeel^i 
with  the  said  arbitration  and  filed  with  hita  b; 
both  parties  were  mislaid,  and  he  said  thtt  A 
was  owing  to  papers  being  thus  mislaid  that  U 
did  not  make  the  award  or  extend  the  tim^''  t'  r 
that  purpose :  that  the  papers  having  since  bers 
found  he  was  then  willing  to  make  his  swarJ  j 
the  premises  if  the  Court  would  extend  the  um: 
so  as  to  enable  him  to  make  the  same. 

The  last  enlargement  of  the  time  for  m\k;:i« 
the  award  was  until  let  May,  1867. 

In  February,  1869,  the  defendant  obtAiaed  % 
summons  calling  on  the  plaintiff  to  shew  caas^ 
why  the  time  for  making  the  award  ucder  \i* 
order  of  reference  at  Nisi  Prims  shonld  not  be 
enlarged  for  two  years  from  the  first  day  of  M:.;. 
1867,  the  time  for  making  an  enlargenieot  >..! 
said  term  having  elapsed  without  such  en!ar^ 
ment  having  been  made. 

The  application  was  founded  on  the  affiJiTln 
of  the  arbitrator  and  the  defendant's  attomer. 

Harrison,  Q.  C,  shewed  cause,  cMiag  Re  Btif- 
don,  27  L.  J.  C  P.  260;  81  L.  J.  Rep  164;  Z/^ 
d.  Mays  V.  Connell,  22  L.  J.  Q.  B.  321. 

O'Brien,  contra,  referred  to  Con.  Stat  U.  C. 
Oap.  22,  sec.  172;  RusseUon  Awards,  141  d  *t^ . 
Leslie  v.  Richardson,  6  C.  B.  878. 

Morrison,  J.,  made  an  order  extending  tie 
time  as  asked  in  the  summons. 


INSOLVENCY  CASES. 

(Before  the  Judge  of  he  County  Court  of  the  0)0-17  :: 

Wcntworth.) 

[Repo^ltdhy  8.  P.  Lazier,  Esq.,  Barri^Ur-al-l^^] 


Ik  ri  Lawsoh  Bbotbbrs,  Iksolvs^stj. 

Insolvency — Deed  qf  Composition,  and  Dise^rr^ 

Held,  1.  That  a  deed  of  composition  and  diachjiiv?  ui:'-:r 
sec.  9  of  the  Insolvent  Act  of  1864,  parptirtio;.:  t'  ^ 
"between  the  majority  of  the  creditors  of  $1W  iui  i^'r 
wards  of  the  first  part,  and  the  Insolvents  of  iV^'  -^^ 
part,  is  valid,  tbongh  the  non-as$eiiting  ereiiit':ri  ^-j"-"- 
not  specially  made  parties  to  the  deed. 

2.  A  creditor  wno  has  accepted  the  terms  of  a  J'"  I  ^ 
composition  cannot  afterwards  contest  the  confirms -•'  t 
of  the  Insolvents'  discharffe.  , 

8.  The  debt  of  a  secured  creditor  who  has  elected  to  ai  «^^ 
his  security  in  full  of  his  claim,  and  obtained  i-V  ^  ■> 
sent  of  the  a.«?Bignee  to  such  election,  is  not  t*-  if  c^* ' 
mated  in  conHidering  the  amount  of  indebtedo'^'*- 

£8ept«mber  rth,  ISu'J 

This  was  an  application  hy  the  insolveots  ta 
the  Judge  of  the  Countj  Court  of  the  CoaiK.r  of 
Wentworth  for  a  confirmation  of  the  (le«i  ot 
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compositioii  and  discharge  made  bj  the  iosoWentB. 
The  sections  of  Uie  deed  in  dispute  were  as 

follows :     * 

*<Thi9  deed  of  ooraposition  and  discharge  is 
made  and  execated  in  daplicate  ander  and  in 
pursuance  of  the  InsoWent  Act  of  1S64,  and 
the  Act  amending  the, same,  by  and  between 
the  ondersigoed  persons,  parties,  corporations 
acd  firms,  being  a  majority  in  number  of  those 
of  the  creditors  of  John  Iiawson  and  Joseph 
Lavson  (insolrents  hereinafter  named),  who 
are  respectiTelj  creditors  for  sums  of  one 
hundred  dollars  and  upwards,  and  who  repre- 
sent at  least  three-fourths  in  Talne  of  the 
liabilities  of  the  said  InsolTcnts  (subject  to  be 
compated  as  in  the  said  Acts  provided)  of  the 
first  part,  and  the  said  John  Lawson  and 
Joseph  Lawson  the  said  inso) Tents,  trading 
and  carrying  on  business  by  and  under  the 
name  and  style  t>f  Lawson  Brothers,  of  the 
second  part. 

WJitreas  ♦  *  *  the  majority  in  number  of  the 
iosolTents'  creditors  for  sums  of  one  hundred 
(loUara  and  upwards,  representing  at  least 
thrre-fourths  in  ralue  of  the  liabilities  of  the 
6'Lid  iDsoWents,  propose,  and  the  said  iosol Tents 
baTe  assented  and  agreed  to  the  proposal, 
that  they,  the  said  insolTcots  should  compound 
f>jr  all  their  debts  and  liabilities  at  the  rate  of 
fifty  cents  on  the  dollar,  such  composition  t 
be  paid,  and  payable  in  six  equal  quarterly 
payments  at  three,  six,  nine,  twelTe,  fifteen 
and  eighteen  months  respectirely  fVom  the 
dite  of  these  presents,  and  to  be  secured  by 
the  promissory  notes  of  the  said  insol rents, 
payable  respectiTely  at  the  petiods  aforesaid 
at  the  Royal  Canadian  Bank,  in  the  Cify  of 
Hamilton,  and  endorsed  by  Edward  Lawson  of 
the  City  of  Toronto,  Merchant,  and  Thomas 
Lawson  of  Middlesex  County,  Farmer. 

And  the  said  parties  of  the  first  part  do  hereby 
aj^ee,  that  such  promissory  notes  of  the  said 
bsoWents,  amounting  in  the  aggregate  to  a 
Earn  equal  to  the  said  composition  of  fifty  cents 
on  the  dollar  on  the  liabilities  of  the  said  in- 
Bohents  so  endorsed,  and  made  payable  as 
aforesaid,  shall  be.  and  be  taken  and  accepted 
by  the  creditors  of  the  said  insolrents  in  full 
satisfaction  and  discharge  of  their  respectlTC 
claims  *  ♦  * 

Anj  the  said  insolTents  coTcnant  with  each  of 
the  said  parties  hereto  of  the  first  part,  to  de- 
lirer  the  promissory  notes  so  endorsed  as 
aforesaid,  and  to  deposit  this  deed  with  the 
Clerk  of  the  County  Court  of  the  County  of 
^eot worth  for  the  benefit  of  all  parties  in- 
terested herein :—«  ♦  ♦    In  Witness,  Ac." 

The  deed  was  signed  by  the  insoWents  and 
forty  two  creditors,  including  one  secured  ore- 
dittir  and  six  other  creditors  each  haTing  claims 
QDder  $100.  A  supplementary  and  amended 
ecbfrdale  of  creditors  was  also  attached  to  the 
deed  shewing  the  total  number  of  creditors  to  be 
fi^y  two,  and  the  total  number  of  liabilities  of 
tbe  iosoWents  at  |64,831.66. 

All  the  firms  signed  in  the  partnership  nsme, 
>Qd  MTeral  of  them  by  procuration.  One  firm 
sj^oed  as  follows :  Wakefield,  Coate  &  Co.,  per 
P  W.  CoatCL 

A.  Crookn,  Q.  C.  and  If.  KingnmUly  for  Geo. 
*  nks  &  Co.,  J.  G.  Mackenzie  &  Co.,   W.   J. 


McMaster  &  Co.  and  F.  J.  Clarkson  &  Co.  op- 
posed the  confirmation  of  the  insolTents'  dis- 
charge, upon  the  grounds  : — 

1.  That  the  deed  is  unequal  in  its  prorisions, 
nor  being  made  with  the  non-assenting  creditors, 
and  the  non-asseniing  creditors  being  unable  to 
sue  upon  the  ooTenant  made  with  the  assenting 
creditors  to  delirer  the  promissory  notes  as  pro- 
Tided  for  in  the  deed.  The  non-asseniing  credi- 
tors should  hsTO  been  made  parties  to  the  deed. 

2.  The  deed  is  not  proren  to  haTe  been  execu- 
ted by  the  requisite  number  and  proportion  in 
Talne  of  creditors. 

8.  The  authority  of  the  agents  who  execute 
for  their  firms  in  the  partnership  name  should 
be  produced,  and  the  partners  should  sign  the 
deed  in  their  indiTidual  names. 

4.  The  secured  claims  should  be  estimated  in 
ascertaining  the  number  and  Talue  of  the  claims 
of  those  creditors  who  haTe  signed  the  deed. 

Ejc  partt  Coclcbum,  9  L.  T.  464;  ex  parte 
Bairitj  9  L.  T.  289 ;  Lindley  on  Partnership,  p. 
216  ;  Duggan  t.  0*Connell,  12  Ir.  £q.  566,  were 
cited  in  faTOur  of  these  objections. 

M.  (ySeiUy,  Q.  C,  and  S,  F.  Lazier,  fcr  the 
insolrents.  Mackenzie  &  Co.,  McMaster  &  Co. 
and  Clarkson  k  Co.  haTe  accepted  the  composi- 
tien  notes  and  the  first  payment  in  cash  under 
the  prorisions  of  the  deed,  and  are  therefore 
estopped  from  disputing  it.  Winks  &.  Co.  hare 
not  proTed  their  claim  and  cannot  appear  to 
oppose  the  insolrents'  discharge  until  they  file 
their  claim.  The  objection  of  inequality  in  tne 
proTlsions  of  the  deed  cannot  be  taken  under 
sub-section  6  of  section  9  of  the  Insolrent  Act  of 
18t>4.  There  is  in  reality  no  Inequality  in  this 
deed ;  and  affidaTits  are  filed  shewing  that  the 
insoWents  had  fhmished  the  Assignee  with  the 
composition  notes  for  all  the  creditors  (including 
Winks  h  Co.),  and  money  for  the  first  payment 
under  the  deed.  Blumbtrg  t.  Rote,  L.  R.  1  Ex. 
232;  Oreehyy,  Qibeon,  L.  R.  1  Ex.  112;  Rixon 
T.  Emary,  L.  R.  8  C.  P.  646.  The  English 
Bankruptcy  Act  of  1861  is  rery  different  from 
the  Canadian  Insolrency  Acts  of  1864  and  1805. 

Debts  of  secured  creditors  who  elect  to  retain 
their  securities  with  the  consent  of  the  assignee 
are  not  to  be  estimated  in  ascertaining  the  pro- 

gortion  in  number  and  Talue  of  creditors  who 
are  signed  the  deed.  Section  9,  sub-sections 
1  &  8,  and  sub-sections  4  &  6  of  section  5  of  the 
InsolTCttt  Act  of  1864. 

The  execution  by  any  one  partner  of  a  deed 
of  composition  and  discharge  in  the  partnership 
name  is  sufficient,  as  any  one  of  the  firm  can 
release  the  debt.  Lindley  on  Partnership,  p.  234. 
The  affidaTits  of  the  principals  that  their  agents 
had  authority  to  sign  for  them  are  sufficient 
without  production  of  the  authority. 

Loan,  Co.  J.,-— Ifeftrt.  Cracks,  Kingemitl 
j*  Cattanaeh  appear  for  the  following  creditors, 
namely :  Geo.  Winks  &  Co.,  J.  G.  Mackenzie  <b 
Co.,  W.  J.  McMaster  &  Co.,  and  T.  J.  Clarkson 
ft  Co.,  for  the  purpose  of  oppoung  the  confirma- 
tion of  the  insoWents  discharge. 

Of  these  it  appears  by  the  affidarit  of  the 
official  assignee,  and  by  the  production  of  the 
cheques  for  the  cash  payment  indorsed  by  the 
creditors  respectirely,  that  the  composition  notes 
indorsed  as  prorided  by  the  deed,  and  cheques 
for  the  cash  payment  were  sent  to  J.  G.  Mackenzie 
&  Co.,  W.  J.  McMaster  ft  Co.,  and  T.  J.  Clarkson 
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&  Co.,  aD  apparently  accepted  by  them,  at  least 
tbey  have  retained  the  notes  and  accepted  the 
cash,  and  I  think  by  so  doing  they  are  precluded 
from  now  contesting  the  confirmation  of  the 
insolvents  discharge. 

Messrs.  Geo.  Winks  &  Co.  have  not  proved 
their  claim,  apd  it  is  contended  on  their  behalf 
that  they  have  a  right  to  appear  and  oppose  the 
discharge — on  the  other  hand  it  is  urged  that  as 
they  have  cot  proved  their  claim,  they  are  not 
to  be  considered  as  creditors,  and  have  no  right 
to  oppose.  I  think  under  the  Act  of  18C4  they 
have  a  right  to  come  here  and  oppose.  Sub* 
section  6  of  section  9  provides,  that  *'  any  credi" 
tor  of  the  insolvent  may  appear  and  oppose" 
the  confirmation  of  the  discharge — and  sub-sec- 
tion  5  of  section  12  defines  a  creditor  to  mean 
*'  every  person  to  whom  the  insolvent  is  liable, 
whether  primarily  or  secondarily,  and  whether 
as  principal  or  surety."  It  is  admitted  that 
Messrs.  Winks  &  Co.  are  creditors,  the  insolvents 
have  inserted  their  claim  in  the  schedule  of  their 
liabilities,  and  it  appears  by  the  affidavit  of 
Joseph  Lnwfton  that  cash  for  the  first  instalment 
and  composition  notes  for  the  other  instalments, 
pursuant  to  the  terms  of  the  deed,  have  been 
lodged  in  the  hands  of  the  official  assignee  for 
Messrs.  Winks  &  Co.  I  think  there  can  be  no 
doubt  as  to  their  right  to  dbntest. 

The  confirmation  of  the  discharge  of  the  insol- 
vents is  opposed  on  the  grounds : — 

1st.  That  the  insolvents  have  not  procured  the 
requsite  proportion  in  value  of  creditors  to  exe- 
cute the  deed. 

2nd.  That  the  deed  is  unequal  in  its  provisions. 

Exception  is  taken  to  the  execution  of  tho  deed 
by  R.  A.  Hoskins  &  Co.,  John  Macdonald  &,  Co., 
and  A.  C.  Sutherland  &  Co.,  on  the  ground  that 
being  executed  by  attorney  or  agent,  there  is  not 
sufficient  proof  of  the  authority  to  execute,  that 
the  powers  of  attorney  should  be  proved  and 
produced.  Even  if  these  three  claims  are  not 
included  among  those  who  assented,  there  would 
still  be  a  sufficient  proportion  of  creditors  who 
have  executed;  but  I  think  the  proof  of  authority 
is  sufficient.  Affidavits  made  by  John  Macdonald, 
A.  0.  Sutherland,  and  a  partner  of  Hoskins  &  Co., 
are  filed — proving  that  the  agents  who  executed 
for  these  creditors  respectively  had  authority, 
and  that  their  aot4  had  been  duly  confirmed.  All 
that  is  required,  I  think,  is  to  satisfy  the  mind  of 
the  Judge  with  a  reasonable  degree  of  certainty 
that  the  deed  was  executed  by  a  proper  proportion 
of  creditors,  and  that  the  same  degree  of  certainty 
would  not  be  necessary  as  on  a  trial  between 
party  and  party.  I  hold,  then,  that  proof  of 
execution  and  of  authority  to  sign  is  sufficient 
in  all  the  cases.  There  are  only  two  secured 
creditors,  Marcus  Holmes  and  H.  A.  Joseph, 
whose  claims  amount  to  $4570  00,  and  it  is  con- 
tended by  the  opposing  creditor  that  these  claims 
should  be  included  in  estimating  the  amount  of 
indebtedness  and  proportion  in  value  of  those  who 
have  executed.  Sub-section  6,  of  section  6,  pro- 
vides for  the  case  of  creditors  holding  security, 
undoubtedly  they  are  creditors  who  may  prove 
prior  to  any  election  to  accept  the  security  in 
satisfaction  of  their  claims.  But  if  the  secured 
creditor  elects  to  accept  the  security  and  not  to 
prove,  and  the  official  assignee  on  behalf  of  the 
creditors  assents  to  his  retaining  the  security  on 
these  terms  he  certainly  ceases  to  be  a  creditor 
who  can  prove,  and  his  debt  cannot  be  taken  into 


consideration  in  estimating  the  amonnt  of  in- 
debtedness. That  is  the  case  with  these  tvo 
secured  creditors,  they  both  elected  to  accept 
the  securities  they  held,  and  not  to  prove,  aod  it 
appears  by  the  affidavit  of  the  assignee  that  hs 
has  assented  to  the  retention  by  them  of  theL* 
securities. 

Exception  is  also  taken  to  the  execution  of  tbe 
deed  by  Wakefield,  Coate  k  Co.,  on  the  groaoi 
that  it  is  signed  by  one  for  the  firm  after  tbe  Jii- 
Bolution  of  the  partnership,  for  the  purpose  cf 
winding  up  the  business  and  fulfilling  eng^c^ 
metats  made  during  the  existence  of  the  partn^^r- 
ship.  Each  partner  has  the  same  authority  after 
dissolution  to  sign  the  name  of  the  firm,  and  exe- 
cute deeds  of  composition  for  debts  da?  t-*  tV 
firm  as  he  had  before;  Mr.  Coate  miglt  Ix^- 
signed  the  name  of  the  firm  without  sigsini'  f.^ 
them  in  his  own  name.  The  execution  by  Wake- 
field, Coate  &  Co.,  is  sufficierft  (See  CoUyer  f.ii 
Partnership.  Story  on  Partnership,  15  Ves.  2iT, 
I  Taunt,  104.) 

The  next  question  to  be  decided  by  me.  is, 
whether  the  deed  of  composition  is  uneqaa'  '.& 
its  provisions.  It  is  made  between  the  undfrrlp- 
ed  parties,  corporations,  and  firms,  &c.,  of  tbe  L'it 
part,  and  the  insolvents  of  the  sedbnd  part,  ^i 
contains  a  covenant  by  the  insolvents  with  i':e 
parties  thereto  of  the  first  part,  to  delifer  t^3 
notes  mentioned  in  the  deed  on  request,  <tc.,  !b? 
covenant  being  with  the  parties  who  have  gigntl 
and  not  with  the  whole  body  of  creditors,  it :» 
contended  that  those  who  have  not  executed  tbe 
de^d  are  not  in  as  formidable  a  position  as  tho«d 
who  have,  not  being  in  a  position  to  enforce  tli$ 
covenant,  and  Ex  parte  Cockhum,  9  L.  J.  R«P> 
464,  is  relied  on  by  the  contesting  creditor. 

There  is  a  wide  difference  between  the  Eig^isH 
Bankruptcy  Act  of  1861,  under  which  most-' 
the  decisions  have  taken  place,  and  our  losoUeat 
Act.  The  187th  section  of  the  English  .\ct  c^a- 
tains  this  clause :— '•  And  if  the  Court  shall  be 
satisfied  that  the  deed  has  been  duly  entered  'X' 
and  executed,  and  that  ita  forms  are  re*i«oaaV.^ 
and  calculated  to  benefit  the  general  body  of  tb? 
creditors  under  the  estate,  it  shall  by  orler. 
&o."  There  is  no  such  clause  in  our  Act.fc.* 
there  is  a  great  deal  of  force  in  the  argnmeDuf 
Mr.  Laiier  for  the  insolvents,  that  the  prm:.l3 
of  opposition  by  creditors  must  be  confine  1  t*' 
those  mentioned  in  sub-section  6  of  section  9.  '^'^^ 
I  think  that  under  our  Act  the  mere  f  ict  of  tb? 
non-executing  creditors  not  being  so  faTourAV; 
placed  as  those  who  executed,  would  not  be  ?«j!S- 
cient  to  avoid  the  deed  or  to  refuse  the  coofi^'-- 
tion,  unless  the  inequality  between  the  creJit^r? 
or  any  other  creditors  of  the  insolvents  amoun^d 
to  a  fraud  upon  any  of  the  creditors  or  a  frani^- 
lent  preference  in  favor  of  some  of  them.  (If  '^J 
statutes  were  alike  the  following  eases  wftu^J 
bear  on  this  point :  Ilderton  ▼.  Castrique.  S.  i^ 
J.  C.  P.  206;  Benkamy.  Broadhumt.  Z^  ^  j 
Ex.  61  ;  CheeterHeld  Silk  Co  v.  ffawkins,  34  U 
J.  Ex.  121  ;  Ore$ty  v.  Gibfon,  L.  R.  1  Bx  l'-' 
Beeves  v.  Waits,  L.R  1,  2.  13,  412;  McL^iuy- 
Bapter,  86  L.  J.  C.  P.  247 ;  TftUy  v.  Wdf^^'^ 
86  L.  J.  Ex.  25;  Blumberff  v.  Rose,  L.  R  » i» 
232) 

In  the  case  of  the  deed  now  under  coasi  itrf- 
tion,  I  think  on  the  state  of  facts  as  sb?'/  J"; 
the  affidavits  filed,  and  on  examination  of  "^j 
deed  itself,  that  there  is  no  inequality  betvw" 
the  assenting  and  non-assenting  creditors,  c'fo 
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under  the  English  Act,  and  authorities  cited.  It 
may  be  trne  that  the  non-ezecutiDg  creditors 
could  not  eoe  on  the  coTenant  to  deliTer  the 
notes ;  but  the  covenant  has  been  fulfilled ;  money 
and  indorsed  notes  for  the  composition,  pnjfible 
to  all  the  creditors  assenting  and  non-astenting, 
bare  been  placed  in  the  hnnds  of  the  assignee, 
and  with  the  exception  of  Winks  A  Co.,  all  have 
received  the  money  and  composition  notes  to 
vhich  they  were  entitled,  and  Messrs.  Winks  & 
Co..  are  entitled  at  any  time  to  prove  their  claim 
srd  receive  the  money  and 'notes  held  b^  the  as- 
ti^ee  for  them.  The  insolvents  hive  done  all 
io  their  power  to  carry  out  the  arrangement 
c^'ie  with  their  creditors ;  the  arrangement  it- 
pelf  is  fair  and  equal,  and  if  there  is  any  slight 
inequality  between  the  assenting  and  non-sssent- 
log  creditors,  which  I  think  there  is  not,  it  is 
cut  J  incident  to  the  position  of  a  non-assenting 
cre<iitor.  In  Blumberg  v.  Roae,  Pollock,  C.  B., 
£aji  in  his  judgment — "It  is  impossible  where 
there  are  two  sets  of  creditors,  assenting  and 
Don-a9seDting,  but  that  there  should  be  some 
(itgjee  of  practical  inequality.  But  to  a  deed 
tqutl  in  principle,  inequality  in  efifect  is  no  ob- 
jejiioo  '* 

1  be  DQpmorandnm  attached  hereto  shows  tbat 
the  i!<«olvents  have  obtained  the  execution  of  the 
dee«l  Cff  composition  and  discharge  by  a  mnjority 
in  T  uinber  representing  three-fourths  in  value  of 
ibif  rrf  ditors  whose  claims  are  above  $100,  and 
ss  the  deed  is  fair,  and  the  insolvents  have  com- 
plied with  all  the  requirements  of  the  set,  I  think 
tbev  are  entitled  to  the  confirmation  of  their 
di&cbarge. 

Memorandum  attached  to  the  jadgment. 

T"tal  oamlier  of  creditora  i>2 

Scun-d  creditors  who  ha?«  acc«pUid  Mcnritiet  with 

eoutent  of«Mlgii«e 2 

Credium  nndn' $100.... 6    6 

44 
^a  of  fredltoiievCT  flOO  wbohaveezeented  deed  S5 

Total  lUUltles  of  iowlTrata $51,831  65 

Lpm  aeearBd  cUioM  «M  abov*  $4,6'0  00 

And  daima  under  $100 813  49      4,8S3  47 

$50,233  42 

Propnrtion  of  creditora  required  $37,676  07 

Amnaat  of  uDaecored  claims  over  $100  of 
these  who  have  executed  the  deed $40,034  58 

Proportion  in  value  who  have  slipied,  dfdnet- 
inz  the  eUims  of  Jcho  Macdonald  ft  Co., 
Satberland  ft  Co.,  aod  Hoakins  k  Co  $33,419  71 
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Ox  Parliamestart  Government  in  England  ; 
ITS  Origin,  Dstelopkent  and  Practical 
Operation.  By  Alpheus  Todd^  Librarian 
to  the  House  of  Commons  of  Canada,  in 
tTTo  Tolames.  Vol  11. ,  London :  Longman, 
Green  k  Co.,  1869. 

This  is  emphatically  one  of  the  books  of  the 
<i&y,  whether  we  look  at  it  with  reference  to 
the  subject  treated  of,  the  clearness,  compre- 
bensiveness  of  its  arrangement,  or  the  great 
learning  evinced  in  its  preparation. 

We  may  well  feel  proud  that  in  Canada  has 
been  fotmd  a  writer  who  has  supplied   to 


England  a  work  which,  if  we  can  believe  co- 
temporary  critics,  and  if  our  own  humble 
judgment  does  not  lead  us  astray,  is  destined 
to  be,  as  has  been  said  of  it  by  an  English  critic, 
"an  authority  on  the  important  subject  of 
which  it  treats,  and  which  ought  to  have  a 
place  along  with  Sir  Erskine  May^s  Parlia- 
mentary Practice  and  Constitutional  History, 
on  the  shelves  of  every  member  of  the  Legis- 
lature.*' The  author  is  not  "  without  honor 
in  his  own  country,**  for  who  that  pretends  to 
know  anything  of  the  inside  of  the  Houses  of 
Parliament  in  Canada  but  knows,  as  many 
have  experienced,  the  ready  courtesy  and  re- 
search that  has  solved  and  explained  so  many 
troublesome  doubts  on  points  of  Parliamentary 
Practice  or  Constitutional  Law.  But  this 
work  will  give  Mr.  Todd  a  reputation  as  a 
writer  such  as  few  possess,  for  wherever  the 
Anglo-Saxon  law  extends,  or  wherever  exist 
the  principles  of  Parliamentary  Government 
such  as  we  have  it  and  such  as  it.  is  in  Eng- 
land, this  book  will  be  the  great  authority. 
Mr.  Todd's  familiarity  with  the  subject,  was 
known  years  before  he  gave  the  public  the 
benefit  of  his  learning — but  it  is  one  thing  to 
be  thoroughly  conversant  with  a  subject,  and 
another  to  sit  down  steadily  and  methodically 
to  commit  that  knowledge  to  paper,  in  such 
a  way  as  to  bring  the  whole  of  an  intricate  and 
little  understood  subject  clearly  and  intelli- 
gently before  the  reader,  and  that  with  apt 
authority  and  example  for  each  proposition.  In 
this  Mr.  Todd  has  succeeded  in  a  way  that  has 
called  forth  the  admiration  of  exacting  review- 
ers in  England,  and  of  those  who  are  most  com- 
petent to  form  an  opinion  as  to  its  intrinsic 
merits.  In  fact  to  repeat  the  first  sentence  of 
the  review  of  this  elaborate  work  in  The  Lato 
Magazine  (August,  I860},  '*  There  could  be 
no  better  exposition  of  the  theory  and  prac- 
tice of  Parliamentary  Government  in  England 
than  that  contained  in  the  treatise  of  Mr.  Todd, 
now  completed  by  the  volume  before  us."  Or 
as  another  reviewer  says,  "  Every  Englishman 
who  can  read  should  read  this  book." 

The  second  volume  commences  with  an 
enquiry  into  and  description  of  the  councils 
of  the  Crown  under  prerogative  governments, 
and  it  is  curious  to  remark,  though  the  obser- 
vation is  not  novel,  the  wonderful  similarity, 
taking  times  and  circumstances  into  consider- 
ation between  the  relative  powers  of,  and 
interdependence  between  the  sovereign  and  his 
I  Witan  or  Council  in  the  Saxon  period,  and  the 
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that  ma  J  be  deemed  sufBcient  to  disqualify 
for  the  proper  discharge  of  judicial  functions, 
subject,  however,  to  an  appeal  to  the  Queen 
in  Council.  But  before  any  steps  are  taken 
to  remove  a  judge  from  his  office  by  virtue  of 
this  Act,  he  must  be  allowed  an  opportunity 
•f  being  heard  in  his  own  defence."  (Vol.  11., 
p.  467). 

In  connection  with  this  subject  we  in  Onta- 
rio must  read  Con.  Stat  U.  C.  cap.  10,  sec.  11, 
which  regulates  the  tenure  of  office  of  the 
Judges  of  our  Superior  Courts,  and  the  recent 
Act  of  the  Ontario  Parliament  of  82  Vic  cap. 
22,  sec.  2,  under  which  County  Court  Judges 
hold  office  during  pleasure,  subject  to  removal 
by  the  Lieutenant  Government  for  inability, 
incapacity,  or  misbehaviour,  established  to  the 
satisfaction  of  the  Lieutenant-Governor  in 
Council. 

Numerous  cases  are  cited  to  establish  and 
explain  the  principles  laid  down  by  the  author 
with  reference  to  the  cases  in  which  Parlia- 
ment  should  interfere  and  the  mode  of  its 
procedure  for  the  removal  of  j  udges.  No  cases, 
however,  from  this  Province  as  yet  "point 
the  moral."  Long  may  this  continue,  even 
though  the  two  volumes  before  go  through 
editions  enough  to  satisfy  the  longing  of  even 
the  most  ambitious  or  deserving  of  authors. 

This  brief  recital  of  the  main  points  treated 
of  by  Mr.  Todd  gives  no  idea  of  the  interest- 
ing and  instructive  matter  of  the  work ;  as  a 
mere  history  it  contains  information  to  be  met 
with  no  where  else,  and  given  in  the  plea- 
santest  and  most  readable  manner.  But  it  is 
not  the  historical  details  so  interesting  to  the 
educated  reader,  that  give  the  great  value  to 
the  treatise ;  it  will,  we  apprehend,  be  even 
more  appreciated  by  another  class  of  readers — 
those  with  a  special  knowledge  of  various  ab- 
struse political  questions  will  find  in  it  light 
and  assistance.  It  is,  however,  only  in  gene- 
ral terms  that  we  can  speak  of  it  in  the  latter 
sense,  and  we  only  admire  at  a  distance  those 
evidences  of  deep  learning  in  the  science  of 
politics  which  is  possessed  by  comparatively 
few  men  in  England,  and  fewer  still  in  Canada. 
When  judged  by  those  possessing  this  tech. 
nical  knowledge  we  think  we  may  venture  to 
predict  that  the  result  will  be  as  satisfactory 
as  it  has  proved  to  be  when  examined  by  the 
more  general  reader. 

In  Canada  the  value  of  such  a  work  at  this 
particular  juncture  cannot  be  too  highly  esti. 
mated.  In  England  it  is  possible  for  leading 
politicians — with  more  wealth  and  consequent 


leisure^  with  a  greater  diffusion  of  political 
knowledge,  a  more  liberal  education  than  is 
obtainable  here,  and  aided  by  the  traditions 
of  Parliamentary  Government  which  seem  to 
pervade  the  atmosphere  of  the  British  Eon&a 
of  Parliament — without  any  lex  9CTipia^  to  keep 
with  but  little  deviation  In  the  beaten  path; 
here,  however,  it  is  necessarily  and  obvioasljr 
different,  and  the  want  of  even  an  elementarj 
sketch  has  been  keenly  felt,  and  this  briDgs 
to  our  mind  another  great  feature  in  Mr.  Todd's 
book,  and  that  is,  that  it  seems  as  admirabir 
adapted  for  one  class  of  readers  as  the  oth^- 
equally  useful  as  an  elementary  work  for  the 
student  and  of  reference  to  the  more  adyaiic&i 
politician. 

One  more  remark  and  we  must  reladutlj 
leave  an  author  that  has  given  us  the  mc^t 
unqualified  pleasure ;  the  first  volume  bor« 
evidence  of  Mr.  Todd's  strong  views  as  to  tlie 
propriety  of  withstanding  the  democratic  ten- 
dency of  the  age,  so  much  so  that  the  onk 
adverse  criticism  was,  that  the  first  toIoid* 
had  a  "conservative"  bias,  however,  that  maj 
be,  the  most  ardent  liberal  can  find  Dothing 
to  complain  of  in  the  second  volume,  in  fact, 
for  all  that  appears  therein,  the  learning  of  the 
author  might  reasonably  be  said  to  be  in  favour 
of  the  "  whigs."  But  may  not  all  this  be  ex- 
plained to  one  who  has  read  both  volumes,  by 
comparing  the  different  subjects  treated  of  in 
each,  and  the  evident  anxiety  to  see  mainuined 
that  even  balance  between  the  sovereign  and 
his  people,  so  necessary  for  the  integrity  of » 
limited  monarchy,  such  as  now  exists  in  tbe 
British  Isles. 

Such  a  work  as  this  that  we  hare  oov 
so  inadequately  spoken  o^  is  just  one  that 
should  be  made  part  of  the  course  of  ediics- 
tion  for  any  man  who  aspires  to  any  know- 
ledge of  how  he  should  govern  and  bow  he  is 
governed,  it  should  therefore  be  made  part 
of  the  course  in  colleges  and  higher  class  of 
schools ;  it  would  not  be  even  out  of  place  in 
some  one  of  the  examinations  intended  to 
test  the  fitness  of  students  for  call  to  the  bar. 
The  fact  that  it  is  written  by  a  Canadian 
author  need  not  alarm  those  in  autborit^; 
the  reputation  of  the  author  as  one  of  the 
most  valuable  contributors  to  the  literature 
of  this  century  is  now  established,  and  u 
Quch  he  has  already  been  welcomed  in  Eng- 
land and  Canada  by  those  best  able  to  jndge 
of  his  meritF« 
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DEATH  OP  THE  CHANCELLOR. 

It  is  with  feelings  of  deep  regret  that  we 
record  the  death  of  Philip  Michael  Matthew 
Scott  YanKoughnet,  Chancellor  of  Ontario, 
at  the  early  age  of  47.  He  died  rather  sud- 
denly on  Sunday,  the  7th  November.  We 
shall  hereafter  give  further  particulars  of  his 
career. 

DIVISION  COURT  RULES. 

The  rules  prepared  by  the  Board  of  County 
Judges,  with  which  our  readers  are  more  or 
less  familiar,  have  proved  a  great  assistance 
in  working  the  different  acts  now  regulating 
the  Division  Court  law  of  Ontario.  It  is  quite 
possible  that  in  some  minor  matters  it  may 
hereafter  be  found  advisable  to  make  some 
slight  additions  to  or  alterations  in  them,  com- 
plete and  full  though  they  are,  being  one 
hundred  and  sixty-six  in  number. 

The  only  addition  which  has  so  far  been 
found  necessary,  is  made  by  a  supplementary 
rule,  promulgated  by  the  Board  on  28rd  Sep- 
tember last,  respecting  the  Fee  Fund  Accounts 
and  the  cancellation  of  stamps  by  clerks,  a  copy 
of  which  will  be  found  below. 

The  Rule  is  declaratory,  and  only  provides 
a  more  effective  means  of  carrying  out  all  over 
Ontario  that  which  has  all  along  been  the  prac- 
tice in  several  counties.  It  is  understood  that 
the  subject  was  specially  suggested  for  con- 
fiideration  to  the  Board  by  the  Attorney-Gen- 
eral, whose  sharp  eyes  (we  must  do  the  Hon. 
John  Sandfield  Macdonald  the  justice  to  say) 
are  quick  to  discover  where  any  leakage  in 
respect  to  the  public  revenue  is  going  on,  or 
is  likely  to  occur. 

We  should  say  that  if  there  be  any  fraud- 
ulent practice  now  in  respect  to  the  use  and 
cancellatioo  of  necessary  stamps  in  proceedings 
in  the  Division  Courts,  the  judge  cannot  be 
held  free  of  blame,  for  his  hands  are,  by  the 
Rule,  adequately  strengthened  for  an  effective 
audit,  and,  with  proper,  care  and  attention  on 
his  part  fi«ud  or  mistake  is  all  but  impossible. 

We  understand  that  Mr.  O'Brien  has  pre- 
pared for  publication,  in  such  a  ahape  that 


it  can  readily  be  bound  up  with  his  Division 
Court  book  and  his  recently  published  edition 
of  the  Amending  Act,  a  reprint  of  the  late 
rules,  with  marginal  references,  together  with 
an  index  covering  all  the  matter  contained  in 
the  Amending  Act  and  the  new  rules. 

Owing  to  the  necessity  of  speed  in  the 
publication,  several  errors  have  crept  into  the 
rules  as  published  by  the  Queen's  Printers ; 
nor  were'  any  marginal  notes  given  to  them 
such  as  are  to  be  found  to  the  old  rules. 
These  deficiencies  it  is  intended  to  supply. 
The  whole  of  the  Division  Coutt  law  and  prac- 
tice, up  to  the  present  time,  will  thus  be  again 
brought  within  the  covers  of  one  book,  and  be 
of  easy  reference  to  all. 

The  rule  we  have  referred  to  is  as  follows : 
'*  Supplementary  Rule  rtapeeting  the  Fee  Fund  Ac- 
counts and  the  cancellation  of  Stamps  by  Clerks 

of  DivisUm  Courts, 

"  We,  the  andersigoed,  '  the  Board  of  County 
Judges/  actiog  under  and  in  pursuance  of  the 
powers  vested  in  ns  by  law,  as  recited  and  set 
forth  in  the  General  Rales  for  regulating  the  prac- 
tice of  tho  Division  Courts  in  Ontario,  dated  the 
first  day  of  July,  1869,  have  framed  the  following 
aupplementary  general  Rule  and  Order,  to  be^n 
force  until  otherwise  ordered,  and  we  do  hereby 
certify  the  same  to  the  Honorable  the  Chief  Jus- 
tice of  Upper  Canada  accordingly : — 

"Rule  167. — The  system  of  paying  Court  fees 
by  the  use  of  stamps  having  superseded  the  neces- 
sity for  Clerks  of  Division  Courts  keeping  an  ac- 
count of  such  fees  in  a  book  as  prescribed  by  the 
36th  Section  of  the  Act,  but  not  the  necessity  of 
submitting  the  proceedings  on  which  Court  fees 
are  due  to  the  Judge,  or  of  his  examining  the 
proceedings  of  the  Courts  and  comparing  them 
with  the  stamps  used  and  cancelled;  in  order, 
therefore,  to  facilitate  the  examination  bj^  the 
Judg^  to  ascertain  that  proper  stamps  have  been 
affixed  for  all  fees  payable  to  the  fee  fund  in  re- 
spect to  proceedings  in  the  said  Courts,  and  in 
order  to  detect  errors  and  omissions,  and  to  pre- 
vent frauds,  it  is  hereby  ordered : — 

"  (a)  That  the  '  Judge's  list'  at  every  sittings 
of  the  Court  shall  include  therein  all  the  causes 
(in  the  order  in  which  the  suits  are  entered)  that 
have  been  commenced  by  ordinary  or  special 
sununons,  or  otherwise,  since  the  last  sittings  of 
the  Court,  and  also  all  adjourned  cases  remaining 
undisposed  of,  and  shall  distinguish  in  such  list 
the  oausea  in  which  a  defendant,  or  one  or  more 
defendants,  have  not  been  served;  those  with- 
drawn, paid,  settled,  confessed ;  those  in  which 
judgments  have  been  entered  by  the  clerk,  and 
those  which  remain  to  be  disposed  of  by  the 
Judge. 
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were  the  words,  *'  exeoators  and  witoesses.*' 
Held,  that  there  was  no  appointmeDt  of  exeon- 
tors.— (?oo</»  of  W^oeU,  Law  Rep.  1  P.  &  D.  666. 
2.  A.  ha?ing  deposited  certain  title  deeds  with 
a  bank  as  security  for  adTanoes,  by  will  em. 
powered  his  executors  to  charge  his  real  estates 
in  oid  of  bis  personal  estate.  His  widow  and 
sole  executrix  was  allowed  to  draw  oat  other 
moneys  as  executrix  on  deposit  of  other  title 
deeds  of  A.'s  estate.  The  moneys  were  drawn 
out  from  time  to  time  in  small  sums,  and  applied 
by  the  widow  for  her  own  expenses,  as  well  as 
for  A.'s  debts.  Held,  that  in  absence  of  proof 
of  notice  to  the  bank  of  A.^s  breach  of  trust,  the 
•baok  was  entitled  to  prove  against  the  estate  for 
their  advances  to  the  widow. — FarhaU  T.  Far- 
hall.  Law  Rep.  7  £q.  286. 


Cbattkl  moxtoage — Skouritt  aoaikst  indoesi. 
.  MXMT8 — Affidavit — Description— A  chattel  mort. 
tgage  under  C.  S.  U.  C.  oh.  45,  sec.  6,  may  be 
given  as  security  against  past  or  concurrent,  but 
'ruot  against  future  endorsements  or  liabilities. 
.If  it  did  not  apply  to  past  liabilities,  then  a  mort- 
gage to  secure  against  them  would  not  be  avoid- 
ed by  the  act  for  want  of  eompUance  with  its 
provisions. 

A  recital,  that  the  plaintiff  had  endorsed  three 
notes,  made  by  J.,  giving  the  dates,  sums,  and 
the  time  of  payment,  for  the  aeoommodaUon  of  J., 
and  that  J.  had  agreed  to  enter  into  the  mortgage 
to  indemnify  and  save  harmless  the  mortgagee  of 
and  from  payment  of  said  notes,  and  from  aU  lia- 
bility OP  damage  In  respect  thereof:  ffeldf  olear- 
ly  sufficient. 

An  affidavit  that  the  mortgage  was  made  to  se- 
cure the  mortgagee  against  the  payment  of  *'suoh 
liability  o/*'  instead  of  for  «*  the  mortgagor"  by 
reason  of  the  notes :  Meld,  soffioient. 

The  goods  were  described  as  all  the  goods  in 
ihe  house  of  the  mortgagor,  "  in  bed  room  No.  1, 
one  bureau,"  Ac,  describing  the  articles  in  each 
room,  and  adding  **b11  the  hereinbefore  desoribed 
goods  and  chattels  being  In  the  dwelling  honse  of 
the  party  of  the  first  part,  sitnate  on  Queen  Street 
in  the  town  of  Brtmpton ;  also  one  bay  mare, 
one  covered  buggy,"  4;o.,  "  being  on  the  premises 
of  the  party  of  the  first  part  on  Queen  Street ; 
also  the  following  goods  and  articles,  bdng  in  the 
store  of  the  party  of  the  first  part,  on  the  comer 
of  Qaeen  and  Main  Streets,  in  the  sidd  town  of 
Brampton,  that  is  to  say,  86  gallons  of  vinegar," 
giving  a  long  list,  <*  and  also  the  following  goods, 
being  of  the  stook-in-triMle  of  the,  party  of  the 
first  part,  taken  in  the  month  of  April  ]ast»  that 
is  to. say,  16  piecfs  of. tweed,"  Ao. :  ffeld,  that  all 
the  goods  were  solMently  deaaribsdi  for  Um  last 


parcel  of  goods  might  be  taken  as  described  to  b« 
ifl  the  store.— ifaM«r«  t.  Lynch^  28  U.  C.  Q.  B. 
864. 


Will— Compos  xxhtis— A  will  was  executed 
by  the  testator  on  his  death  bed ;  he  was  eo»p?j 
mentia  at  the  time,  but  was  so  extremely  vetk 
in  bo<i^  and  mind  that  his  directions  were  giTn 
at  intervals,  and  there  was  considerable  dlflicalty 
in  uoderstaoding  them.  No  fraud,  however,  iras 
pretended,  and  the  court  was  satisfied  that  tb 
will  was  In  accordance  with  the  te8tator*s  wishes, 
and  oontained  all  that  was  understood  of  then, 
though  probably  not  all  the  testator  desired  to 
express ;  and  was  nnderstood  by  the  testator  tt 
the  time  of  exeoutiog  it. 

ffdd,  that  the  will  was  TaUd.— iforfiii  v.  Mv- 
tin^  16  U.  C.  Chan.  R.  686. 


CrIX.   OOS.— SbPARATIOK   BT  PLAIXTIFr'S  Hi- 

ooxnuOT — How  FAB  A  DBFINCB — To  an  ftctioD  for 
criminal  conversation  the  defendant  pleaded,—!. 
That  the  plaintiff  had  been  guilty  of  ad  altery  vitii 
one  L.,  by  whom  he  had  a  child  now  lifiog  vit]) 
him,  and  had  oontiooally  treated  his  wife  with 
intolerable  cruelty,  and  had  frequently  used  se- 
vere personal  violence  towards  her,  and  fiiullj 
put  her  away  Arom  him  by  force,  and  tbreatesed 
to  put  her  to  death  if  ewer  she  returned  to  him. 
so  that  she  was  in  danger  of  her  life,  and  did  lin 
apart  from  him  permanently.  2.  That  the  pUis- 
tiff*s  wife  had,  while  so  living  apart  from  his, 
obtained  an  order  for  protection  under  the  Sta- 
tute, after  due  notice  to  the  plaintiff  ef  her  tppi 
cation  therefor,  which  order  was  duly  regieteie<i 
and  is  in  ftill  force. 

Held,  on  demurrer  {A,  WlU^n^  J.  dissestios]. 
that  the  pleas  showed  a  good  dofonce.— Pd^iffiv^ 
T.  McGregor,  28  U.  C.  Q.  B.  280. 


Fbahdulbitt  eoBTBTABOB— Sbcbit  TBrsr-- 
Public  policy.  —  The  plaintiff  had  execsted  i 
oonveyanoe  of  land  without  tsonaideratioB  for  fta 
purpose  of  awoiding  an  exeontion  which  it  wu 
supposed  would  be  issued  against  his  greater, 
open  the  secret  trust  or  nnderstanduig  that  whes 
called  upon  the  grantee  would  nt-^onvey.  The 
ooart  under  these  oiroumstanoes  reftised  te  ea* 
foroe  a  reH>ottveyaBee  and  »  bill  filed  for  that 
purpoee'was  dismissed  with  eosta.— A«i  t.  Bsr- 
ber,  16  U.  C.  Chan.  B.  679. 


Bbqutrt  law— Possbssumt  —In  1881,  A.  d^ 
misBd  his  farm  to  his  widow  im  fee,  ^d  left  her 
in  poisessloii.  The  will  was  never  registered: 
and  shortly  aAer  tho  taaUtor's  death  his  eldest 
flon  and  heir  went  into  posaesnon  with  his  d^ 
ther,  and  sp  oontiA«f4  vntil  bis  mother's  desth 
in  1864;  the aom»«iia^qg  the  fam,  ■a^^'* 
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reputed  owner  dariog  this  period.  After  hit 
mother's  death  he  was  in  sole  possession  ;  and  in 
1862,  be  executed  a  mortgage  on  the  property  to 
a  person  who  had  no  notice  of  the  will  or  of  the 
widow's  title. 

Held^  that  the  widow's  heirs  eonld  not  claim  the 
property  against  the  mortgage.  (A.  Wilton,  J.  dis- 
senting )^Stephen  ?.  Simpton,  16  0.  C.  C.  R.  594. 

LfDiCTHCST. — 1.  It  is  not  error  that  the  cap* 
tion  of  an  indictment  states  that  the  grand  Jarors 
were  sworn  and  affirmed  wiithont  alleging  who 
were  sworn  and  who  were  affirmed. — Muicahy  ▼. 
The  Queen,  Law  Rep.  8  H.  L.  806. 

The  11  Vie.  o.  12,  declares  if  felony  *«to  eom- 
psss,  imagine,  inrent,  de?ise,  and  intend  to  de- 
priTe  and  depose  oar  Lady  the  Queen."  In  an 
indictment  ander  thft  statute  it  is  euSoient  to 
allege  as  overt  acts  that  the  defendants  conspired, 
combined,  confederated,  and  Agreed  to  commit 
the  offence;  and  the  allegation  in  one  count  of 
eereral  different  OTert  acts  of  felony  is  not  ob- 
jectionable.— lb. 


ACCOVMODATION    IKDOESiaS CoSTTEIBOTIOir.  •*- 

Where  two  persons  indorse  a  note  for  the  accom- 
modation of  the  maker,  and  the  second  indorser 
ksoffs  when  bo  indorsei  that  the  first  indorser 
is,  like  himself,  an  accommodation  indorser,  he 
mast  share  equally  the  loss  occasioned  by  the 
msker's  default. — Cockbum  t.  .AoAnsloft,  19  U. 
C.  C.  R.  677. 


&.  W.  Co.  >> Loss  or  LUooAoa. — The  plaintiff 
Wis  a  passenger  on  defendants'  railway  from 
Paris  to  Seafortb,  with  two  trunks,  for  which  he 
kad  ebeeks.  At  Seaforth  the  trunks  were  put  on 
platform,  and  he  assisted  defendants'  serrant  to 
carry  them  into  the  baggage  room,  and  went  up 
in  an  omnibus  to  the  hotel;  this  was  about  8  p.m. 
In  the  evening,  about  8,  be  sent  his  ohecka  for 
the  trunks,  but  one  of  them  had  disappeared,  and 
the  evidence  went  to  show  that  it  bad  been 
itoleo :  fftldt  that  the  defendents  were  not  re- 
Bpoosibie:  that  their  duty  as  common  carrier, 
ended  when  the  trunk  bad  bean  plaoed  on  the 
platform,  and  th«  plaintiff  had  had  a  reasonable 
tint  to  remove  it,  as  he  clearly  bad  here.  A 
noQBQtt  was  therefore  ordered.—- Pd/ilon  v.  Grand 
Tnmk  RaUwmf  Co  »  28  U.  C.  Q.  B.,  867. 

GuAEASTT. — A.  drew  bills  on  B.,  who  accepted 
them,  and  C.  gave  B.  a  guaranty  that  funds 
flhonld  be  supplied  to  take  tbem  up.  8.  dis- 
eoonted  the  bills,  being  informed  by  A.  of  the 
guaranty ;  bnt  8.  never  nMlfl^d  6.  or  C.  Htld, 
that  9.  bad  no  equity  fo  olaHn  as  a  creditor 
agahiat  C.  on  the  guarawiy.  —  In  rt  Bamid*s 
Bmkhy  C&^\  Law.  R«p.  ^ebiJCA. 


ONTABIO  BEPOBTS. 


QUEEN'S  BENCH. 


HeporUd  by  CBRiirropirBa  RomKsoic,  Esq.,  Barritter-a^ 
Law,  RtporUr  to  the  Court.) 


P-ATTIRSOM   V.    Tai   CORPORATIOV   OF  TBI  ToWIT 

or  PrrtRBoBovoa. 

Totrn  eorporatiorC—ObttntctUm  9f  vaUt'^ouTtb—Liahii^^ 

The  declaration  Ahai-ged  that  the  defendants,  the  mnnioi- 
pal  oorporatioa  of  a  town,  on  the  Ist  March,  18(38,  and 
on  divers  other  days,  penned  back  the  water  of  a  Ktream 
in  the  town,  on  which  the  plaintif  had  a  tannery,  m  th^t 
it  flooded  his  land,  &c.  The  ubstnietion  com]tlained  of 
was  a  brld^^e  along  a  street  in  the  town,  where  there  hjKl 
been  a  bridge  for  about  30  years.  One  D.,  who  owned 
land  on  the  stream  below  the  bridge,  had  a  wheel  in  the 
stream,  and  partlM  abovft  Mm  cnt  avoy  and  sent  dQwn 
the  ice  in  the  spring,  which  formed  a  jam  at  D.'s,  and 
filled  the  stream  from  thenee  up  tn  and  under  the  bridj);^. 
The  weight  of  evidence  tended  to  shew  that  but  for  tliis 
obstruction  at  D  's,  the  plaintiff  would  not  have  been 
injured.  It  was  left  tn  the  jury  to  say  whether  the  in- 
Jury  oom  dained  of  was  caused  by  the  l>ridge,  or  by  the 
ice  jam  at  D.  's,  irre8i>ective  of  the  bridge,  and  they  found 
for  the  p  aintiir. 

iff/ci  a  miNdirection :  that  they  should  have  been  told,  if 
the  damage  was  caused  by  persons  sfnding  ice  down, 
whieb  lodged  against  the  bridge,  and  not  by  the  ordi- 
nary action  of  the  ice,  defendants  were  not  1ia))le. 

Ami  SemhU.  that  upon  the  deolaratioa  and  evidence  the 
plaintiff  could  not  recover,  for  it  was  defendant}*'  duty 
to  build  the  bridge  there,  and  no  negligence  was  chargod. 

[2S  U.  C.  Q.  B.,  605.] 

Declaration-^Timt  eovnt,  that  the  plaintiff  on 
the  Ist  March,  1868,  and  thence  hitherto,  was 
possessed  of  a  tannery  and  land  adjoioinp;  the 
stream  or  water-course  in  the  town  of  Peter- 
borough, known  as  tbe  oreek,  and  was  entitled 
to  have  tbe  waters  ot  such  water-coarse  flow 
away  from  the  tannery  and  land ;  and  the  defend- 
ants on  the  Ist  of  March  and  divers  days  there- 
after, penned  back  the  water  of  tbe  stream  or 
water-eonrso,  an  1  obstructed  the  same,  so  that 
it  oould  not  flow  by  and  away  from  the  said 
tannery  and  land,  whereby  the  water  of  the 
stream  overflowed  and  flooded  the  said  tannery 
and  land,  and  remained  thereon  for  a  long  time, 
and  spoiled  the  tan  vats,  hides  and  liquors  there- 
in, and  tbe  stock,  machinery  and  materials  of  the 
plaintiff  therein,  and  the  land  and  tannery  there- 
on were  much  injured  and  damaged,  and  the 
plaintiff  was  deprived  of  the  use  thereof,  and 
incurred  expense  in  removing  the  water  from 
the  same  and  repairing  the  same,  and  the  same 
were  thereby  much  injured  and  diminished  in 
value,  and  the  plaintiff  was  by  means  of  the  pre- 
mises much  ix^ured  in  his  said  trade  or  business 
and  otherwise. 

The  second  count  was  in  effect  tbe  same  as  the 
first,  except  that  it  averred  that  the  plaintiff  was 
in  possession  of  land  adjoining  the  water-course, 
and  had  tbe  right  to  have  tbe  waters  flow  away 
from  the  same,  and  that  defendant  penned  back 
the  water  of  the  creek  on  bio  lands,  causing  dam- 
ages, &c.,  as  in  the  other  count,  but  omitting  the 
tannery.  The  plaintiff,  claimed  $300  damiiges, 
and  an  injunction  against  the  continuance  of  the 
injury,  and  against  the  commission  of  injury  of 
a  like  kind  to  tbe  same  property. 

Defendants  pleaded, 

1.  Not  guilty. 

2.  That  th^'plikintlff'iras  not  possessed  of  the 
'tsditfcvy  and.laad-Jis  aUvgad* 
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8.  That  the  plaintiff  was  not  entitled  to  have 
the  Btream  or  water-conrse  flow  by  and  away 
from  the  said  tannery  and  land  as  alleged. 

These  three  pleas  were  to  the  first  count  of  the 
declaration,  and  similar  pleas  were  pleaded  to  the 
second  count. 

The  plaintiff  joined  issue  on  all  the  picas. 

The  cause  was  taken  down  to  trial  at  the 
Fall  Assizes  of  1868,  at  Peterborough,  before 
Haparty,  J. 

There  was  evidence  offered  on  the  part  of  the 
plaintiff,  to  shew  that  in  the  month  of  March, 
18(58,  ice  had  lodged  against  a  bridge  constructed 
by  defendants  along  a  street  in  the  town  of  Peter- 
borough,  over  a  stream  that  passed  through  pre- 
mises occupied  by  the  plaintiff:  that  the  lodging 
of  the  ice  there  in  the  spring  of  the  year  formed 
an  ice  dam,  or  jam,  as  it  is  called,  and  this 
penned  back  the  water  on  the  plaintiff's  pre- 
mises, flooded  his  tan  vats,  and  injured  him  to 
the  extent  of  about  $418,  as  shewn  by  bis  evi- 
dence. 

A  witness  for  the  plaintiff  said,  in  relation  to 
the  water  being  penned  back,  there  was  not  the 
slightest  doubt  but  that  this  was  caused  by  the 
bridge :  that  the  defendants  took  up  the  floor  of 
the  bridge  and  broke  up  the  ice,  and  the  dam- 
age censed  at  once.  This  witness  did  not  think 
obstructions  by  one  Doherty,  lower  down  the 
stream,  backed  the  water  to  the  injury  of  the 
tannery. 

For  the  defence  it  was  shewn  that  a  bridge 
had  been  erected  across  the  stream  at  the  pUce 
complnined  of  for  more  than  thirty  years :  that 
one  Duherty  owned  premises  further  down  the 
stream  than  the  bridge:  that  the  corner  of  one 
of  his  buildings  was  erected  in  the  stream,  and 
that  he  had  a  wheel  also  that  was  in  the  stream : 
that  parties  having  mills  on  the  stream  above  the 
plaintiff's  premises,  in  the  spring  of  the  year, 
when  the  water  rose,  cut  away  the  ice  and  sent 
it  down  the  stream :  that  it  lodged  at  Doherty's, 
and  formed  a  jam,  and  the  stream  filled  with  ice 
up  to  the  defendants'  bridge,  and  then  the  ice 
which  came  down  from  above  lodged  about  the 
bridge:  that  as  soon  as  the  jam  was  cleared 
below,  from  Doherty's  up  to  the  ice  at  the 
bridge,  all  passed  away :  that  the  floor  of  the 
bridge  was  taken  up  to  aid  in  removing  the  ice 
dam  or  jam,  and  after  that  was  done  all  passed 
away :  that  had  it  not  been  for  the  obstruction 
at  Doherty's,  there  would  have  been  no  injury : 
that  defendants'  bridge  did  not  cause  the  jam  at 
ail,  and  if  it  had  not  been  there  the  jam  at 
DobiTty's  would  have  caused  the  injury.  One 
of  the  defendants'  witnesses  said  he  considered 
if  the  bridge  was  removed,  the  artificial  work  in 
the  stream  beluw  it  would  have  caused  the  dam- 
age. He  also  ihuught  the  bridge  would  cause 
this  obstruction,  even  if  the  artificial  work  below 
was  not  there. 

At  the  end  of  the  case,  defendants*  counsel 
objected  that  defendants  were  not  liable  on  the 
evidence:  that  the  bridge  was  erected  in  the 
ordinary  course  of  their  duty,  and  that  the  ob- 
struction iu  the  flow  of  the  stream  was  caused 
by  sending  the  blocks  of  ice  dowu  the  stream  by 
parties  above,  and  not  by  the  ordinary  action  of 
the  ice. 

The  learned  judge  stated  that  the  case  turned 
on  the  plea/ of  not  guilty:  there  was  damage 
done,  and  he  left  it  to  the  jury  to  say  by  whom, 


by  the  defendants'  bridge,  or  by  the  ice  j?ja  it 
Doherty's,  irrespective  of  the  bridge. 

On  this  direction  the  jury  found  for  the  plalo- 
tiff,  damages  $100.  The  plaintiff's  eoucsd  took 
the  same  objections  to  the  charge  of  the  learne-i 
judge  that  he  took  at  the  close  of  the  ca^e 

In  Michaelmas  Term,  C  S  Patter  ton  ohtaiaed 
a  rule  nisi  to  set  aside  the  verdict,  as  being  cod- 
trary  to  law  and  evidence  and  the  weight  of 
evidence,  in  this,  that  it  was  shewn  that  tlie 
obstruction  which  injured  the  plaintiff  was  not 
caused  by  the  defendants'  bridge,  but  by  a  !itop- 
page  of  the  stream  at  a  place  lower  dovn  the 
stream  than  the  bridge ;  and  because  it  was  not 
shewn  that  the  bridge  caused  any  obstruciioii, 
or  that  it  was  calculated  to  cause  any  obstnictioB 
in  the  natural  flow  of  the  stream ;  and  bec«as6 
the  obstruction  was  shewn  to  hare  been  etoaed 
by  ice  which  did  not  come  down  in  the  Dttianl 
flow  of  the  stream,  or  by  reason  of  the  natunl 
thaw,  but  was  sent  down  the  stream  by  persooe 
who  broke  it  up  from  the  mill-ponds;  and  be- 
cause it  was  not  shewn  that  the  defendaots  bad 
constructed  their  bridge  in  a  negligent  or  impro- 
per manner,  or  had  done  any  act  bejond  vh&t 
they  were  required  by  law  to  do ;  and  for  mis- 
direction of  the  learned  Chief  Justice,  in  ruling 
that  the  declaration  would  be  supported  bj  evi- 
dence of  an  obstruction  caused  by  the  lodgmeot 
against  the  bridge  of  bodies  of  ice  sent  dowa  tb9 
stream,  notwithbtanding  that  the  brid|;e  would 
not  obstruct  the  stream  in  its  natural  flow. 

The  rule  was  enlarged  until  this  term,  when 
J,  H.  Cameron^  Q.  C,  shewed  cause.  The  fim- 
pie  question  on  not  guilty  was,  whether  the 
defendants,  by  the  couHtruction  of  the  bridge, 
penned  back  the  water  on  the  plaintiff's  pre- 
mises, so  as  to  cause  him  damage.  That  dtm- 
age  was  done  by  penning  back  the  water  is  not 
denied.  There  is  evidence  that  it  was  cao^'ed  bj 
the  bridge,  and  the  jury,  who  bad  a  view  of  the 
place,  wore  competent  to  judge  whether  the 
plaintiff's  contention,  that  the  injury  wafe  caused 
by  the  defendants'  bridge,  was  correct  or  not 
If  they  thought  it  had  arisen  from  other  c&as^ 
they  would  have  found  for  defendant. 

The  action  is  not  brought  for  negligently  con- 
structing the  bridge,  but  simply  for  f-eoDing 
back  the  water  on  the  plaintiff  If  the  wtter 
was  thrown  back  by  the  bridge,  and  the  defend- 
ants wished  to  justify  the  erection  of  the  bridge 
as  in  discharge  of  their  duty,  they  should  hire 
so  pleaded ;  but  the  general  istue  merely  denies 
the  fact  of  the  flooding,  and  there  was  evideDoe 
to  go  to  the  jury  thit  it  was  caused  by  the  bridge. 
Harrold  v.  The  Corporation  of  Simcoe^  18  U.  C 
Q.  B.  9. 

C,  S.  Patterton,  contra.     The  weight  of  evi- 
dence is  clearly  with  the  defendants     Tbej  were 
by  law  bound  to  build  the  bridge;  thej  werj 
guilty  of  no  negligence  in  what  they  did.  aad 
cannot  properly  be  held  responsible  ^t  the  in- 
jury sustained   by   the   plaintiff      Besides,  the 
learned  judge  should  have  told  the  jury  that 
the  act  of  the  parties  above  canned  the  j-iffl  by 
sending  down  the  i.e  improperly,  and  that  they 
should  find  for  the  defendants  on  not  ga  Ity    At 
all  events  he  should  have  told  them  that  defend- 
ants would  not  be  liable  if  their  bridge  would 
not  have  obstructed   the  ice  in  its  ut»aal  tnd 
natural  condition,  and  if  the  jam  was  canned  by 
the  ice  above  being  sent  down  in  too  large  qai&* 
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titles,  tfaoagh  tb«  bridge  migbt  have  obstructed 
that,  thejr  shoald  have  founi  fur  defeodants. 
Croft  ▼.  Town  Council  of  Peterborough^  6  C.  P. 
141:  Sutton^,  Clarke,  6  Taunt.  29;  Munieipaliiy 
of  Thurlov  T.  Boffariy  15  C  P.  9;  Corporation 
of  Welirngton  ▼.  WiUon,  16  C.  P.  124;  FiUaimone 
T.  Inglis,  5  Taunt.  534 ;  The  King  t.  Ttndall,  6 
A.  &  E  143;  The  Queen  r.  Ruesell,  8  E.  &  B. 
942:  7%e  Queen  ▼.  Betf,  16  Q  B.  1022;  Blyth 
▼.  The  Btrmmgham  Water  Workt  Co.,  2  Jur.  N. 
S.333;  8.  C.  11  Ex.  781. 

Richards,  C.  J.,  deliTered  tbe  judgment  of  the 
eonrt. 

It  will  be  Tery  difficult  to  come  to  tbe  oonolu- 
eioa  thnt  this  action  can  be  maintained  against 
tbe  defend inrs  in  the  present  form  of  the  declara- 
doD,  and  on  the  evidence  giren.  There  is  no 
doobt  that  tbe  defendants  had  the  right  and 
were  boond  to  maintain  a  bridge  on  tbe  street 
ID  ({ue9tion,  and  that  their  only  liability  to  the 
plaiotiff  mast  arise  from  doing  that  which  they 
are  at  liberty  and  bound  to  do  in  an  unskilful 
manner.  The  plaintiff  does  not  sue  the  defend- 
aot-i  for  any  breach  of  duty,  but  simply  charges 
tbem.  not  with  doing  some  act  that  occasions 
him  injury,  but  on  the  first  of  March  and  divers 
dajs  and  times  afterwards,  with  penning  back 
tbe  water  of  the  stream  and  obstructing  the 
same,  whereby  it  overflowed  the  plaintiff's  land. 
Tbe  defendants  did  not  do  this  on  the  first  of 
March,  and  divers,  &c ,  but,  on  the  contrary, 
more  than  twenty  years  ago  built  a  bridge,  and 
in  18o0  built  the  present  one;  and  that  is  all 
they  did  towMrds  penning  back  the  water. 

We  do  not  understand  from  the  evidence  that 
there  was  any  ground  of  complaint  when  tbe 
bridge  was  built,  or  any  perceptible  penning 
bacic  of  the  water,  or  any  injury  done  to  any 
one  until  within  a  few  year:*  past.  It  seems  to 
03  the  allegations  in  the  plaintiff's  declaration 
are  no  more  >U}<tained  by  ihe  evidence  than  they 
woutl  be  if  trespass  were  brought  against  a  per- 
EOD  fur  throwing  a  log  on  the  highway  whereby 
plaintiff  was  injured,  when  the  evidence  shewed 
tbe  log  h;id  be«fii  cast  on  the  highway  a  month 
before  the  pliitotiff  was  injured ;  and  the  very 
lllu<tr:)tion  given  in  Chilly  on  Pleading,  shewing 
tbe  distinction  between  trespass  and  case,  7th 
ed.  Vol.  I.  p  142.  applies  to  the  case  before  us. 
He  ^ays :  <*  If  a  person  place  a  ppout  on  his  own 
building,  in  consequence  of  which  water  after- 
wards ruos  therefrom  into  my  land,  the  damage 
i3  consequential,  because  the  flowing  of  the  water, 
vbich  WHS  the  immediate  itijury,  was  not  the 
wrong-doer's  immediate  act,  but  only  the  oonse- 
qaeuce  thereof  "  Here  it  is  even  doubtful  if  tbe 
penning  back  of  the  water  is  in  consequence  of 
defendants*  act  nt  all. 

The  case  of  Ftizeimont  T.  IngUs  (5  Tannt.  534), 
is  an  express  authority  in  favor  nf  the  defendants' 
contention.  There  the  plaintiff  declared  that  the 
defendant  wrongfully  placed  and  continued  a 
heap  of  earth,  whereby  refuse  matter  was  pre- 
vented from  flowing  away  from  bis  house  down 
a  ditch  at  the  back  thereof  The  evidence  was 
that  the  heap  was  not  originally  placed  so  as  to 
obstruct  the  water,  but  that  in  process  of  time 
earth  from  the  heap  was  trodden  and  fell  into 
tbe  ditch.     Held,  that  it  was  a  fatal  variance. 

In  Grifjithe  v.  Mar  eon  (6  Price  1),  where  the 
third  count  of  the  declaration  was  for  wrongfully 
diverting  and  turning  divers  large  quantities  of 


the  water  of  the  stream  out  of  the  usual  course, 
the  plaintiff  proved  that  the  defeodant^s  son  had 
let  down  the  rear  of  tbe  dam,  whereby  the  pinin* 
tiff's  meadow  was  flooded  and  damaged  by  check- 
ing the  course  of  the  stre.ira.  The  plaintiff  was 
nonsuited.  The  court  held  that  in  actions  of  this 
nature  it  was  neoes^iary  that  the  count  rehcd  on 
should  be  so  framed  as  to  meet  the  particulars 
of  the  fact  more  distinctly,  and  with  greater 
certainty. 

In  Chitty  on  Pleading,  vol.  ii.,  7th  ed.,  p.  GOl, 
in  a  note,  it  is  said,  *'  It  seems  that  a  declaration 
for  obstructing  a  water*course  without  shewing 
how,  is  bad  on  demurrer,  but  not  after  verdict : 
Ld.  Ray  452.  Sed  qucere.  The  injurious  net 
should  be  described  according  to  the  fact,  and  a 
count  for  diverting  and  turning,  ft  o.  is  not  sup- 
ported by  proof  of  penning  back  and  checking  a 
stream  '*  Reference  is  made  to  6  Price  1,  and  5 
Taunt.  534. 

In  Woolryeh  on  Waters,  at  p.  817.  the  learned 
author  states,  '*The  particular  mode  of  obstruc- 
tion cannot  be  too  carefully  described."  He  then 
refers  to  the  oases  in  5  Taunt,  and  6  Price,  and 
alflo  states  that  Shears  v  Wood,  cor.  Wood  Biron, 
at  GuilJford,  7  Moore,  345,  though  later  in  point 
of  time,  seems  hardly  reconcilable  with  the  prior 
cases. 

The  case  in  Moore  is  abstracted  in  Mr.  Wool' 
ryeh*t  work  The  action  was  for  diverting  water 
from  the  plaintiff's  mills.  Tbe  obstruotion  charged 
in  the  declaration  was  putting  a  dam  across  tbe 
stream,  and  cutting  above  and  higher  in  tho 
stream,  so  that  largo  qu'intities  of  the  plaintiff's 
water  were  thereby  diverted,  and  the  accustomed 
flow  of  the  water  was  stopped.  There  w.^s  a 
general  count  for  turning  the  water  out  of  its 
usu'il  course.  Tbe  evidence  was,  that  the  de^ 
fendant  put  down  the  dam  in  question  about  ft 
mile  above  tbe  plaintiff's  mills,  and  this  had  pre- 
vented the  water  from  being  regularly  supplied, 
but  thit  the  water  was  not  thereby  diverted  be- 
cause it  returned  to  it*«  regular  course  long  before 
it  reached  the  plaintiff's  mills,  and  there  was  no 
wnste  of  Wrtter.  It  wa«<  provi'd  that  the  plaintiff 
had  su<'taincd  injury  by  reason  of  the  interrup- 
tion of  his  regular  supply.  It  was  objected  that 
the  mischief  had  been  misde^cribed  in  the  decla- 
ration, for  the  complaint  should  have  been  that 
the  water  had  been  irregularly  or  insufficiently 
supplied,  or  that  it  did  not  reach  tbe  plaintiff'.8 
mills  at  the  proper  and  the  usual  time.  T^e  jury 
having  found  for  the  plaintiff,  it  was  moved  to 
enter  a  nonsuit,  but  Mr.  Jubtlce  Burroughs  said, 
that  it  was  in  fact  stated  in  the  declaration  that 
the  water  did  net  run  to  tbe  plaintiff's  mill  as 
they  were  accustomed  to  have  it,  and  that  this 
was  a  mere  technical  objection,  which  ought  not 
to  be  allowed  after  verdict.  The  rest  of  tho  court 
concurred,  and  the  nonsuit  was  refused. 

Notwithstanding  the  decision  arrived  at  in  the 
case  just  referred  to,  we  do  not  see  our  way  clear 
in  holding  that  the  plaintiff  can  recover  under 
the  declaration  and  evidence  in  this  case. 

There  is  no  doubt  that  the  mere  erection  of  tho 
bridge  has  not  penned  and  does  not  pen  the  water 
back  on  the  plaintiff's  land,  and  the  weight  of 
evidence,  as  we  understand  it,  certainly  is  that 
the  obstruction  which  makes  the  water  flow  )*»ok 
is  caused  by  tbe  large  quantity  of  ice  sent  down 
the  stream  from  abovt?.  which  lodging  below, 
and,  as  tho  phiintiff  oautends,  at  the  defendants' 
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bridge,  pens  the  water  bnck.  It  is  not  pretended 
that  the  penning  back  of  the  water  results  im- 
mediately from  the  act  of  the  defendants,  and 
whnt  the  defendants  are  really  liable  fur,  if  liable 
at  all,  is  building  a  bridge  whereby  the  water,  at 
certain  seasons,  was  penned  bsck  fVom  ice  being 
sent  down  and  lodging  against  it. 

If  the  defendants,  in  building  their  bridge  or 
after  it  was  built,  placed  materials  in  the  stream 
80  as  to  pen  bnck  the  water  on  the  plaintiff's 
Und,  then  the  averment  in  the  declaration,  that 
the  defendants  had  penned  bnck  the  water  of  the 
water-course  and  obstructed  the  same,  might 
have  been  sustained.  If  in  the  u<)ua1  and  natural 
process  of  the  ice  passing  out  of  the  stream  in 
the  spring,  it  lodged  against  the  bridge  and 
penned  back  the  water,  it  might  be  argued  with 
more  foro3  that  the  defendants  had  done  it  di- 
rectly, as  seems  to  be  the  effect  of  the  averment 
in  the  declaration ;  but  when  the  difficulty  is 
caused  by  other  parties  doing  that  which  imme- 
diately causes  the  injury,  and  all  that  can  be 
charged  against  the  defendants  is  the  want  of 
care  or  skill  in  constructing  the  bridge,  it  seems 
to  us  that  in  this  mode  of  declaring  the  plaintiff 
cannot  succeed. 

On  a  declaration  framed  so  as  to  bring  the  real 
wrong,  if  any,  committed  by  the  defendants  in 
issue,  they  would  be  able  to  raise  the  question 
properly  and  without  difficulty,  whether,  in  dis- 
charging the  duty  cast  upon  them  by  the  act 
of  parliament,  they  had  by  their  servants  used 
reasonable  skill  and  diiig**nce  in  constructing  the 
bri<)ge,  in  relation  to  ice  or  other  obstruction^, 
likely  to  come  down  the  stream. 

We  think  leaving  the  qnet^tion  to  the  jury, 
simply  whether  the  damage  was  done  by  the  de- 
fendants' bridge  or  by  the  ice  j;im  at  Doherty's, 
irrespective  of  the  bridge,  Vfna  not  putting  it 
before  the  jury  in  the  way  the  defendants  had  a 
right  to  have  it  put,  and  that  they  should  have 
been  told  if  the  damage  was  caused  by  persons 
sending  blocks  of  ice  down  the  stream  which 
lodged  against  the  bridge,  and  not  from  the 
•  ordinary  action  of  the  ice,  and  that  the  lodging 
of  the  ice  caused  the  penning  back  of  the  water, 
they  bhould  find  for  the  defendants. 

We  understand  the  defendants'  counsel  so  de- 
sired the  learned  Chief  Justice  to  charge  the 
jury,  and  that  he  declined  doing  so. 

We  are  all  of  opinion  there  should  be  a  new 
trial,  without  costs. 

Rule  absolute. 


LOWEB  CANADA  BEPOET. 


In  rk  Wm.  B.  Bowib,  Insolve.ht,  ▼.  Patrick 

ROONKT 

Held: — That  a  creditor  is  not  debarred  from  his  right  to 
examine  the  insolvent  under  oath,  befbrea  Judge,  by  the 
mere  fact  that  a  composition  deed  (pur^>orting  to  be 
duly  executed)  has  been  depo.sited  with  the  prothouotary 
and  that  notice  haa  been  given  by  the  insolvent  of  his 
intention  to  seek  its  contirmation. 

[13  L.  C.  J.,  101.] 

This  was  an  application,  by  Patrick  Roeoey, 
an  admitted  creditor,  to  examine  the  insolvent 
under  oath,  as  to  bis  estate  and  effects. 

The  application  had  been  granted  upon  petition, 
without  notice  to  the  insolvent,  and  on  the  tfay 
fined  for  his  ex'tinitiatiou  he  Mppfjired,  asslstt-l 
by  counsel,  uud  reluaed  to   be  BWt»ru,   uu    the 


ground  that  he  was  no  longer  an  insolvent,  in 
consequence  of  the  execntion,  by  the  ntet^sirj 
number  of  his  creditors,  of  a  deed  of  compositieD 
and  discharge,  which  had  been  fyled  in  the  office 
of  the  prothouotary,  and  the  confirmation  of 
which  was  in  course  of  being  applied  for  from 
the  Court. 

Abbott,  Q  C,  fojr  the  insolvent,  c«irt€nded, 
that  the  effect  of  the  execution  of  the  d^ed  w%s 
to  free  and  discharge  the  insolvent  from  a!l  hU 
liabilities,  and  that  be  was  consequently  no  longer 
an  insolvent,  and  was  therefore  not  aro«>nftble  to 
the  jurisdiction  of  the  Court.  That  all  the  iDsoI- 
vent  could  be  called  upon,  under  the  circam* 
stances,  to  do,  was  to  prove  the  due  execntm 
of  the  deed  of  composition  by  a  competent  naic- 
ber  of  his  creditors,  and  that  the  insolvent  vti 
quite  prepared  and  now  offered  to  go  into  pr^of 
of  that  fact. 

Beihune^  Q.C.^  for  Rooney,  argued,  that  tb« 
deed  was  only  conditional  in  its  terms,  and  coQid 
not  operate  as  an  absolute  discharge  until  tbe 
accomplishment  of  tbe  conditions  stipulated  Iq 
tbe  deed.  That  whether  tbe  deed  really  did  (y«- 
ftr  a  present  absolute  discbarge  or  not,  thecre>l- 
itor,  nevertheless,  had  a  right  to  examiDe  tbe 
insolvent,  under  the  provisionB  of  the  2Dd  sub- 
section of  sec.  10  of  the  Insolvent  Act  of  \%\. 
And  that  the  provision  of  the  8rd  Fub^ection.  u 
the  effect,  that  the  insolvent  could  be  exjimined, 
even  at  any  stage  of  his  application  for  a  con- 
firmation of  his  discbarge,  clearly  proved  tfa&t 
that  tbe  party  was  still  an  insolvent  wltbio  ifce 
meaning  of  the  Aet,  and  therefore  liable  to  ei- 
amination  like  any  other  insolvent. 

Per  Curiam  ;— On  the  14th  of  October.  1S5S, 
the  insolvent  made  a  voluntary  aasignment  ocder 
the  Insolvent  Acts.  ,  On  the  21  st  of  tbe  same 
month  he  obtained  a  discharge  from  the  requisite 
number  (it  is  said)  of  his  creditors;  he  i^,  iQ 
September,  to  apply  for  a  confirmation  of  it 
Notice  of  his  intention  to  apply  has  been  giten, 
in  the  Canada  Gazette. 

Rooney,  a  creditor,  wants  to  examine  him  dov, 
before  me,  and  it  is  objected  that  I  have  no 
power  to  examine  him  as  proposed.  '*  Termiflt- 
tion  of  liability  to  be  examined  is,  when  discbir^e 
has  been  obti^ined,  as  here,"  says  tbe  insolrirLt'j 
counsel. 

I  hold  the  contrary,  and  our  Ineolvent  Kti 
warrants  me.  I  have  no  doubt  of  my  bavitig 
jurisdiction  ;  it  is  clearly  enough  given  and  is 
necessary  for  the  attainment  of  justice,  anti  ttie 
proper  working  of  our  insolvency  system. 

[Here  the  Judf^e  read  from  the  Act  of  1?*^^' 
and  from  Rex  v.  Perrot,  p.  1 128.  2  Burrow's  R ; 
also  from  "Anonymous"  P.  449  of  HVeseji 
junior  ] 

Surely  an  insolvent,  even  after  such  a  dischftrce 
as  shown  in  this  case,  cannot  be  allowed  tn  s'^ji 
*•  though  [  may  be  reproached  with  having  *ap- 
pressed  amounts  of  my  a**8et8 ;  thoa|rh  s-^me 
of  the  majority  whose  discharge  I  am  InToking 
may  be  fictitious ;  though  my  asMgoec  o''  * 
creditor,  may  wish  to  know  where  a  per*oa 
debtor  to  my  estate  is  to  be  found;  tboQgb 
my  knowledge  may  be  wanted  in  the  investip- 
tion  by  my  assignee,  or  by  a  creditor,  of  »  '^i'^* 
putable  debt; — I  cannot  be  nsked  questions. 
Vet  this  is  what  the  insolvent*?  argtfnufot  oii?l»' 
lead  to. 

Discharges  may  be  set  aalde,  for  frdui,  fof 
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eooseot  to  th«in  haTiDg  been  porcbased,  &o.,  (13 
snbsectioD  of  seo.  9,  Act  of  1864,)  but  this  law 
migbt  be  rendered  nugatory  under  the  ajstem  of 
tb»  insoWent  here. 

I  order  the  examination  to  proceed,  and  if  tbe 
iosoWeoc  persifit  in  refa;iiog  to  be  sworn  I  mnst 
deal  with  him  as  with  any  ordinary  witness,  in 
each  case. 

Insolvent  ordered  to  annetr. 


BNGLISH  REPORTS. 


QUEEN'S  BENCH. 


JOKMSOV  T.   SOATTB. 

Bankruptcy— ErprtM  or  implUd  contract— Debt  provedble — 
iUttfSVie.c.  13U,  $.  15J. 

Tbe  goods  of  the  plaintiff,  who  was  gnb-tenant  to  the  de- 
fenUantof  aeerUin  rooni,  were  distrained  for  rent  owing 
by  tJi«  defeodant  to  his  landlord.  The  plaintiff  paid  the 
landlurd  in  order  to  release  his  goods,  and,  afUr  the 
payment  the  defendant  became  bankmpt  and  obtained 
ao  urder  of  discharge.  Tbe  plaintiff  not  having  proved 
hia  claim  under  the  bankruptcy,  nor  taken  any  steps 
undrir  section  133  of  the  Bankruptcy  Act,  1861,  sued  the 
d^rcu<!ant  for  the  damages  which  be  had  sustained  by 
di«tpes9. 

H^d,  that  tiie  claim  of  the  plaintiff  was  not  one  proreable 
nnder  the  bankrnptcy,  and  that  therefore  the  order  of 
diS4:harge  was  uo  bar  to  the  action. 

[Q.  B.,  17  W.  R.  1098.] 

Appeal  from  the  ruling  of  a  county  court  jadge. 

This  action  was  tried  by  a  jury  before  (be 
jadge  of  the  LiTerpool  County  Court,  on  the  6th 
of  Norember,  1868.  when  a  verdict  was  returned 
for  the  plaintiff,  with  £26  damages.  The  fol- 
lowioK  are  tbe  particuUrs  of  demand  : — 

'^Tbis  action  is  broaght  to  reooYer  compensa- 
tion for  iDJury  and  loss  sostained  by  the  plaintiff 
lo  consequences  of  the  defendant's  wrongfully 
allowing  certain  reot  payable  by  him  as  tbe  ten- 
ant of  a  warehouse,  No.  4,  Argyle  street,  Liver- 
pool, to  be  in  arrear  and  unpaid,  whereby  the 
goods  of  the  plaintiff,  who  occupied  one  of  the 
rooms  of  the  warehouse  as  tenant  to  tbe  defend- 
ant, were  lawfully  distrained  by  the  defendant's 
landlord  for  such  arrears  of  rent,  and  the  plain- 
tiff was  compelled  to  pay  such  landlord  certain 
moneys  in  order  to  obtain  the  release  of  bis  said 
goods,  and  was  put  to  great  inconvenience,  and 
was  injured  in  his  credit.  The  plaintiff  claims 
X60." 

The  defendant  occupied  as  tenant  to  one  Mr. 
Pemberton  (the  owner),  a  warehouse,  No.  4, 
Argyle  street,  Liverpool,  at  a  certain  yearly  rent, 
>yhiist  the  defendant  was  such  tenant  tbe  plain- 
tiff became  his  sub- tenant  of  one  of  the  rooms, 
into  tbe  occupation  of  which  room  the  plaintiff 
eoterei,  and  placed  therein  cotton,  his  property, 
of  cooMderable  value.  In  tbe  month  of  Febro- 
arj,  1868,  whilst  the  defendant's  tenancy  and 
the  plaintiff's  sub-tenancy  continued,  the  defend- 
ant's rent  being  then  in  arrear  to  the  amount  of 
£30,  his  landlord  lawfully  distrained  the  goods 
in  the  warehouse,  including  those  of  the  plaintiff. 
To  obuiii  the  release  of  his  goods  tbe  plaintiff 
vas  required  by  the  defendant's  landlord  to  pay, 
and  did  in  fact  pay  to  him,  the  sum  of  jC16,  and. 
^pon  that  payment  being  made  his  goods  were 
restored  to  him.  After  the  distress  and  payment 
by  the  plaintiff  of  this  sum  of  i£l6  the  defendant 
became  bankrupt  on  bia  cwa  petition  in  the 


Liverpool  Bankruptcy  Court,  and  in  due  course 
obtained  his  order  of  discharge.  The  plaintiff 
has  not  proved,  or  claimed  to  prove,  undf.r  the 
bankruptcy  io  respect  of  tbe  subject-matter  of 
this  action,  nor  have  any  steps  been  ttiken  under 
the  153rd  section  of  the  Bankruptcy  Act,  1861» 
to  obtain  an  order  of  the  Court  of  Bankruptcy 
directing  an  assessment  of  the  damages  which 
the  plaintiff  sustained  by  reason  of  the  entry  by 
bniliffs  employed  by  tbe  defendant's  landlord 
upon  the  room  in  the  warehouse  occupied  by  the 
plaintiff,  and  the  seisure  of  the  goods  therein, 
nor  were  such  damages  assessed  until  tbe  jury 
assessed  them  on  the  trial  of  this  action. 

After  the  dffendaot  had  obtained  his  order  of 
discbarge  in  bankruptcy  the  plaintiff  commenced 
this  action,  in  which  he  claimed  a»  purt  of  his 
special  damage  the  £15  before  referred  to. 

At  the  trial,  in  addition  to  the  defence  raised 
by  tbe  defendant  on  the  merits,  it  was  contended 
on  his  behalf,  that  the  plaintiff's  right  of  action 
for  damages  was  barred  by  the  order  of  discbarge. 
The  learned  judge  ruled  that  it  was  not. 

The  question  for  the  opinion  of  the  Court  is, 
whetht'r  such  ruling  is  correct  in  point  of  law. 

H.  0.  WilUanu,  for  the  appellant :— The  ques- 
tion is,  whether  tbe  order  of  discharge  is  a  bar 
to  this  action  within  the  meaning  of  sections  151 
and  161,  of  the  24  A  25  Vic.  c.  134.  .  If  the  ac- 
tion is  one  of  contract  tbe  order  is  a  bar.  There 
is  an  implied  contract  by  tbe  defendant  toin<lem- 
nify  his  nnder  tenant  against  dist^e^'3  for  rent. 
The  claim  therefore  is  proveable  under  tbe  153rd 
section.  Tbe  word  ** creditor"  in  the  102o(| 
section  has  been  held  to  include  a  person  claimr 
ing  unliquidated  damages:  Woods  v.  De  Mnttot, 
14  W.  R.  220.  L.  R.  1  Ex.  91 ;  Re  Penton,  14  W. 
321,  L  R.  1  Ch.  158.  See  the  judgments  of  the 
Lord  Chancellor  and  Turner,  L  .1.  in  Ee  parte 
Wilmoi.  16  W  R.  069,  L  R.  2  Ch.  App.  795; 
Hancock  v.  Caffyn,  8  8ing.  358 ;  Bulleo's  Prece- 
dents of  Pleading,  179,  180;  and  Crampion  v. 
Walker,  9  W.  R.  98. 

Wheeler,  for  the  respondent— The  words  of  tbe 
153rd  section  are  **contract  or  promii^e."  The 
contract,  therefore,  must  be  an  express  contract. 
Si^e  Tatton  v.  Oreat  Weetern  Railway  Company ^ 
29  L.  J.  Q.  B.  184,  and  Griffiths  and  Holmes  on 
Bankruptcy.  588.  589.  Burnett  v.  Lynch,  5  B. 
&  C.  589;  Robertson  v.  Oats  16  W.  R.  965.  86 
L  J.  Ex.  25i;  Uogarth  v.  Taylor,  L.  R.  2  Ex. 
105;  Sharland  v.  Spenee,  15  W.  B.  767,  were 
also  referred  to. 

R.  O  Williams,  in  reply,  referred  to  Sanders 
V.  Best,  18  W.  R.  160.  17  C.  B.  N.  8.  732. 


Lusff.  J. -I  cannot  help  saying  that  we  were 
indebted  to  the  learned  sounsel  on  both  sides  for 
the  arguments  that  they  presented  to  us.  The 
question  at  one  time  presented  great  difficulty, 
and  if  we  had  to  decide  it  upon  some  of  the 
grounds  raised  in  argument  we  should  have 
some  difficulty  in  doing  so.  But  I  am  of  opin- 
ion that  we  are  right  in  deciding  it  on  this 
ground,  that  the  liability  was  not  one  contem- 
plated by  the  I68rd  section  of  the  Bankruptcy 
Act,  1861.  That  section  enacts  that  *'If  a  bunk- 
rupt  shall  at  tbe  time  of  judication  be  liable  by 
reason  of  any  contract  or  promise  to  a  demand 
in  tbe  nature  of  damages  which  hap  not  been,  and 
cannot  be,  otherwise  liquidated  or  ascertained* 
it  shaU  be  lawful  for  the  Court,  acting  iu  prose- 
oution  of  Buoh  bankruptcy,  to  direct  such  dam- 


154— Vol.  v.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[October,  1869. 


agps  to  be  aRsessed  by  a  jury  either  before  itself 
or  io  a  court  of  law,  an  1  to  give  all  necessary 
directions  for  such  purpne>e ;  and  the  amount  of 
dama^res  when  assessed  shall  be  proveahle  as  if 
a  debt  due  at  the  time  of  the  bankruptcy,  etc.'* 
I  have  no  doubt  that  what  it  was  intended  to  re- 
fer to  were  cases  of  express  contracts,  which 
raise  a  demand  in  the  nature  of  a  debt  technically 
80  called,  and  which,  not  having  been  assev'«sed 
at  the  date  of  the  bankruptcy,  wa^  not  proveable. 
Express  contracts  are,  I  think,  what  the  section 
points  at,  and  its  primary  reference  is,  I  think, 
to  contracts  of  a  mercantile  character.  Is  the 
present,  then,  a  cUira  of  that  description?  It 
clearly  is  not.  It  arises  out  of  a  distress  levied 
on  the  goods  of  the  plaintiff  by  the  landlord  of 
the  defendant,  for  rent  which  the  defendant  owed 
and  ought  to  have  paid.  Now,  there  was  no 
contract  on  the  part  of  the  defendant  to  keep 
down  the  rent:  and  the  liability  which  he  incur- 
red is  one  which  arises  out  of  the  relation  in 
which  the  parties  stood  to  each  other,  from  which 
relation  the  law  supposes  an  implied  contract.  It 
is  a  liability  on  nccount  of  which  the  defendant 
might  be  sued  either  in  the  shape  of  an  action  of 
assumpsit  or  one  of  tort  the  non-payment  of 
rent  being  treated  either  as  a  breach  of  contract 
or  a  breach  of  duty,  the  duty,  no  doubt,  spring- 
ing out  of  the  relation  between  the  potties,  and; 
therefore,  out  of  what  the  law  says  is  an  implied 
contract.  But  though  we  call  it  a  contract  for 
the  sake  of  convenience,  it  is  not,  (  think,  such 
a  onens  is  contemplated,  by  the  153rd  section  of 
the  Bankruptcy  Act  I  think,  therefore,  that 
the  present  case  does  not  come  within  the  153rd 
section,  which  contemplates  only  ezpr«'ss  con- 
trscts,  and  on  that  groun  I,  I  think  the  judg- 
ment of  the  county  court  judge  was  right. 

HsTES,  J. — I  quite  agree  with  the  judgment  of 
my  lenrned  brother.  The  153rd  section  of  the 
Bankruptcy  Act,  1861,  was  pa«<sed  with  reference 
to  mercantile  contracts  made  by  the  bankrupt, 
an  illustration  of  whi  h  is  given  in  the  case  of 
Green  v.  Bicknell,  8  Ad.  &  El.  701,  cited  by  Mr. 
Cliitty  in  bis  hook  on  Contnicts,  where  nn  agree- 
ment was  made  for  the  sale  of  oil.  which  should 
arrive  by  a  certain  ship,  and  when  the  oil  was 
tendered  to  the  party  who  oontrncted  i'^  purchase 
it,  he  refused  to  take  it;  on  his  afterwards  becom- 
ing bankrupt  .the  measure  of  the  claim  ngainst 
bim  was  the  difference  between  the  contract  and 
market  prices  at  the  time  when  be  should  have 
fulfilled  his  contract.  But  though  the  market 
price  wns  known  to  the  pnrties  in  that  case,  it 
was  nevertheless  held  that  the  claim  was  founded 
in  damages,  and  could  not  bo  proved  under  the 
bankruptcy.  That  was  a  grievance  which  is  now 
remedied.  The  present  action  is  quite  of  a  dif- 
ferent description. 

The  contract  is  one  which  arises  from  the  re- 
lation of  landlord  and  tenant  subsisting  between 
the  parties,  and  the  cause  of  action  against  the 
defendant  is  well  stated  in  the  particulars  of  the 
county  court  plaint,  which  says  that  the  action 
was  brought  **  to  recover  compensation  for  the 
injury  and  loss  sustained  by  the  plaintiff  in  con- 
sequence of  the  defendant  wrongfully  allowing 
oertain  rent  payable  by  bim  .  .  .  to  be  in 
arrear  and  unnaid,  whereby  the  pUintiff's  goods 
were  distrained."  The  law  allows  the  person  who . 
is  compelled  to  pay  under  such  circumstances, 
in  order  to  redeem  his  goods,  to  say  to  the  other 


party,  **  I  haTO  paid  your  debt  and  yon  must 
recoup  me."  Qenerally  the  money  mu^-it  be  paid 
at  the  request  of  the  other  party  in  order  to  be 
BO  recoverable,  and  there  was  no  request  here. 
That  furnishes  an  indication  of  the  nature  of  the 
present  action,  which  is  not  one  of  contract,  but 
is  not  unlike  the  case  of  an  action  against  a  com- 
mon carrier  for  not  carrying  safely,  which  h&a 
been  held  not  to  be  an  action  of  contract  within 
the  meaning  of  the  County  Courts  Act,  but  one 
of  tort  I  am  of  opinion  then,  that  the  present 
action  is  to  be  regarded  as  one  of  tort,  altboagh, 
if  it  had  been  framed  in  contract,  it  would,  per- 
haps be  difiBcult  to  say  that  it  couli  not  be  re- 
garded in  that  ligut  also. 

Judgment  for  the  respohdetL 


Jokes  t.  Rbihd. 
Rhuid  t.  Johes. 

Mortgage — Priority— Statute  of  Limitations. 

S*,  in  1&4I,  executed  •  l^al  mortgage  of  Iraf^htild  pro{«r^j 
to  J.  to  ■ecure  £300  and  intvrest.  In  1SU6  he  parpMl^d 
to  execute  aoother  lt>gi«l  morMeaK^  of  th»  mine  pri>|>trrr 
to  R.  to  Mcnre  £121  IDe.  and  intetest.  R.  had  oo  nc4ice 
of  the  fint  niortgdge,  and  the  lente  ot  the  pr>.>pt.>rtj  *m 
given  up  to  hfm. 

Held  thtt  K.*s  m  rtgage  was  entftlnl  to  priority,  iiMMs^eb 
aa  no  expUnati  ^n  was  given  of  the  Uct  of  S.  beiog  ia 
posae.«Mlon  of  the  leaM. 

8.  paid  no  lnt»-r.'i>t  on  h;»  mortgage  from  the  date  of  it$  «rte- 
cation,  bat  kept  down  the  imerest  nn  a  sum  of  £4j4 
which  J.  wan  liable  in  paj  and«r  a  bond  he  h«d  enUirtd 
Into  for  the  benefit  ufS.  'beC'art  prv«umed  th^  paj- 
nierit  ofint-reRt  on  <h«  bona  wmb  m«d*<  un'leranarmne^- 
ment  for  that  pnrpmie,  and  that  J.'s  <l«Ut  waa  not  haired 
bj  tho  Statute  of  Limitationo. 

[17  W.  IL  10910 

On  the  4th  of  December,  1841,  Thomas  Smith, 
who  was  then  in  possession  of  and  entitled  to  a 
blacksmith's  shop  in  the  parish  of  St  Loke, 
Chelsea,  under  a  lease  for  a  term  of  thirtv-foar 
years  from  Lady-day.  1841,  demised  the  same 
to  Benjamin  Jones  by  wa>  of  mortgage  for 
securing  a  sum  of  £300  and  interest,  which  J<-nef 
was  liable  to  pay  under  a  bond  he  had  entered 
into  the  benefit  of  Smiib. 

A  meniorial  of  this  miTtgage  w.is  reet?t«»red 
in  the  Middlesex  registry  shortly  after  its  exe- 
cution 

It  did  not  appear  whether  the  lease  of  the 
property  was  given  up  to  Jones  on  the  ex*»coiioa 
of  the  mortgage,  or  whether  he  ever  had  it  in 
his  possession. 

No  iiitereot  was  paid  by  Smith  in  respect  of 
the  mortgacre-debt,  but  he  kept  down  the  interest 
on  the  bond  to  the  16th  September,  1867,  when 
he  executed  a  creditor's  deed  under  the  Bunk- 
ruptcy  Act,  1861.  He  also,  from  time  to  time 
paid  sums  amounting  in  the  whole  to  £130  in 
reduction  of  the  priuclpal  sum  secured  bj  ths 
bond 

In  the  year  1865,  Smith,  being  still  in  posses- 
sion of  the  property,  executed  another  mortfrage 
of  it  (also  by  demise)  to  William  Rhind,  Herbert 
Sutton  Smith,  and  Joseph  Long  Porter.  a«  trus- 
tees of  the  West  London  Permanent  Mutual 
Benefit  Building  Society,  for  securing  to  them 
the  payment  of  a  sum  of  £121  16s.  On  the  ex- 
ecution of  this  mortgage  the  lease  of  the  property, 
which  was  then  in  possession  of  Smith,  wsb 
handed  oter  to  the  trustees.  It  was  admitted 
that  at  the  time  of  this  mortgage  they  were  en- 
tirely ignorant  of  the  prior  mortgage ;  in  fseti 
the  plaintiff's  in  the  first  suit,  themselres  the  ex- 
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, editors  of  Jones,  who  died  !d  the  year  1868, 
were  oct  aware  of  its  existence  antil  the  year 
[l867.  wbeo  the  deed  was  discoTered  in  a  safe 
which  had  belonged  to  Jones. 

Uodor  these  clroam»tance8  the  aboTe  suits, 
coe  by  the  execators  of  Jones  and  the  other  by 
the  inort(;A|rees  anJer  the  deed  of  1865,  were 
jiiiiititated  fur  determining  the  priorities  of,  and 
Tf&li>tujr  the  respective  securities. 

Alfred  El  borough,  the  trustee  of  Smith's  cred- 
itor's deed,  was  made  a  party  to  bnth  Buits.  and 
Uras  required  to  put  in  an  answer  in  the  second 
lait,  III  I  bough  he  expressed  his  willingness  to 
'liiscUim. 

Ridi\  Q.  C.,  and  C.  Willia^  for  the  execators 

of  Jones. 

Srhomherg,  Q  C.,  and  Uemingt^  for  the  tru9- 

ees  of  the  building  society,  cited,  Jonet  ▼.  Smith, 

1  Pb.  244 ;  Perry-Uerrick  T.  Attwood,  6  W.  R. 

04,  25  BeaT.  2\'6,  2  DeG.  «k  J.  21  ;    Waidron  t. 

floper,  1  Dr.  193;  Rice  y  Bice,  2  Dr.  73      We 

vtaod  Smith  in  the  actual  possession  of  the  pro- 

ertj  and  of  the  deeds.     What  could  we  do  to 

iKover  the  exif^tence  of  a  prior  mortgage  ?     We 

l»im  the  benefit  of  the  Statute  of  Limitatfons ; 

'>ope  T.    Cretntcell,  16  W.  R.   242  L.  R.  2  Ch. 

12.     It  was  not  incumbent  upon  us  to  search 

llie  MiiJdlesez  registry.     The  absence  of  deeds 

rimd  facie  shows  evidence  of  negligence  on  the 

trt  of  the   person  who  ought  to  i*old  them : 

'trrin  T.  Barbey,  4  W.  N.  100. 

Eddis,  Q  C. — The  burden  of  proof  lies  on  the 
tber  side  to  show  that  we  bawe  been  guilty  of 
egiigence  in  not  obtaining  and  keeping  pof^nes- 
on  of  the  deeds  :  Colyer  t.  Fmek,  6  H.  of  L. 
5:  Botcfn  t.  Evann,  1  Jo.  &  Lat.  178;  Allen 
Khiftht,  6  Hare.  272 ;  Carter  ▼.  Carter,  8  K. 
J.  617.  [Mis  Honour  offered  to  direct  an  in- 
uirj  IS  to  the  circumstances  under  which  the 
l«a$e  pot  into  the  bauds  of  Smith,  but  th<)  offer 
was  declined] 

James,  V.  C. — I  am  of  opinion,  Mr.  Schom- 
berg,  that  you  are  entitled  to  your  decree.  It  is 
ftdaiiti<»d  on  b(»th  sides  that  at  the  time  of  the 
secoml  mortgage  the  lease  had  by  home  means 
found  it?  way  into  the  hands  of  the'  mortgngor. 
Jooeo,  the  first  mortgagee,  is  dead,  and  can 
therefore  give  no  account  of  it,  but  the  mortga> 
gor  is  aliTe,  and  has  been  produced  as  a  witness 
OD  tb*"  pHTt  of  the  representatives  of  the  deceased 
nortiragce,  and  has  not  been  asked  to  give  an 
account  of  this  occurrence  What  we  have,  then* 
19  tb-it  After  the  deeds  got  into  the  possession  of 
the  Diortj^agor,  the  property  which  was  also  in 
bis  fios>ehsion  was  made  the  subject  of  an  ap- 
parently legal  mortgage.  Now  I  am  of  opinion 
tbat,  in  the  absence  of  any  reason  why  the  deed 
was  liOt  given  up  to  the  mortgagor,  but  was  al- 
lowed to  remain  so  many  years  in  his  po88ei>aion, 
tbe  Court  must  presume  that  the  deed  was  given 
back  for  tbe  purpo»>e  of  representing  to  the  world 
tbat  be  was  absolutely  entitled  to  the  proferty. 
HeDce  the  case  is  governed  by  the  principle  of 
Perry-Uerrick  v.  Attwood.  The  burden  of  proof 
lay  on  the  first  mortgngee  to  explain  the  strong 
act  of  giving  up  the  deed,  and  no  explanation  is 
fortbccmtng.  The  plaintiffs  in  the  second  suit 
are  therefore  entitled  to  a  declaration  that  their 
mortgnge  is  entitled  to  priority. 

As  to  the  question,   whether  the  Statute  of 
Limitation^  applied,  his  llonour  was  of  opinion 


that  the  payment  by  Smith  to  tbe  legal  creditor 
of  Jones  WHS,  in  fact,  payment  to  Jopes,  and 
that  he  must  assume  the  payment  to  have  been 
made  as  part  of  an  arrang?ment  ftr  that  pur* 
pose ;  but  be  wished  it  to  be  understood  that  he 
decided  the  case  on  the  broad  ground  that  by 
reason  of  the  unexplained  delivery  back  of  the 
deed,  the  plaintiff  was  entitled  to  priority.  The 
plaintiffs  in  the  second  suit  were  allowed  to  add 
the  eosrs  to  their  debt ;  but  as  the  trustee  who 
had  offered  to  disclaim  had  been  impn  perly  In- 
terrogated, his  costs,  from  the  time  of  hi**  offer 
to  disclaim,  were  to  be  paid  by  them  personally. 


Ross  T.  Tathav. 


Breach  o/covenatit — Adaiitii'ttmtion  suit—Li'ihiUty  of 

executors. 

Executors  applied  In  an  adfuini:$tmtion  suit  to  have  aKiim 
lift  aside  to  iudf tnnify  thuni  a^Miiist  a  bn^ach  of  covenant 
in  a  lertse,  ooinmitted  by  the  tt-stitor,  the  lesHce. 

The  lessor  bad  taken  no  action  (»n  tlir  fovenaut,  and  had 
not  come  in  under  the  administration  dt><Tei'. 

HfUi,  that  the  exe(*utor8  were  cxoncnitp*!  )>y  the  admlnis- 
tratioii  decree  from  liability,  and  thit  their  ni>i>Ii<»tlon 
munt  be  refused.  [V.  CM.,  17  W.  U.  wu.] 

This  was  a  petition  by  residusry  legatees  for 
payment  out  of  court  of  tbe  residue. 

The  testator  in  the  cause  was  lessee  of  certain 
property  under  a  lease  for  ninety-nine  years 
from  Christmas,  I860.  In  the  lea^^e  was  con- 
tained a  covenant  to  build  within  twelve  months 
from  the  date  of  the  lease  a  factory  of  certain 
specified  dimensions,  at  a  co$-t  of  not  less  than 
£1,800.       ' 

Tbe  testator  died  in  18Ci.  without  having 
erected  the  factory ;  a  bill  for  the  admini^tratioa 
of  his  estate  was  filed,  and  a  dvciee  for  admin- 
istration made. 

No  action  had  been  taken  by  the  lesHor  in  res- 
pect of  the  breach  of  covenant,  nor  b.id  he  come 
in  under  the  decree. 

Owen,  in  support  of  the  petition. 

Wtekene,  for  the  executors,  contended  that  a 
sumof  money  fofficient  to  inde  unify  them  aeainst 
any  liability  in  respect  of  the  breach  of  c*>v(MiMnt 
should  be  retirt  >e<l  in  court  for  thnt  purpose. 
Lord  St.  Leonards'  Act,  22  &  23  Vic  .  o  85 
does  not  relieve  executors  from  liability  in  such 
a  case  as  this.  The  covenants  referred  to  in 
section  27  are  only  ordinary  and  usual  covenants, 
and  do  not  apply  to  an  extraordinary  covenant 
which  to  the  knowledge  of  th**  executors  has  been 
broken  :  Morgan,  p.  280.  If  the  executors  had 
been  dealing  with  the  estate  out  of  court  it  would 
have  been  their  duty  to  have  set  aside  a  fund  to 
answer  this  liability.  The  Court  will  now  direct 
them  to  do  the  same. 

Oabome  Morgan,  Q.  (7.,  amieun  curios,  cited 
Thomat  T.  Griffith,  9  W.  B.  LOS,  2  DeQ.  F.  &  J. 
655. 

Owen,  in  reply,  referred  to  Bennett  v.  Lytton^ 
2  J.  &  H.  155 .  WaUame  r.  Headland,  12  W.  R. 
867,  4  Giff.  495. 

Bomer,  for  the  widow  entitled  to  a  life  interest 

Haider,  for  the  plaintiff  in  the  cause,  support- 
ed the  petition. 

Malinb,  v.  0.,  after  mentioning  the  facts,  de- 
cided that  the  lessor  was  a  creditor  of  the  testa- 
tor for  unliquidated  damages  in  respect  of  the 
breach  of  covenant,  and  as  such,  ought  to  have 
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brought  ID  bis  claim  nnder  the  administration 
suit,  As  he  had  not  done  so,  he  had  loM  his 
remedj  agaiuet  the  ezeeutors,  and  maet  folloir 
the  assets.  A  contiary  decision  would  give  rise 
to  the  greatest  ioconTCnience,  and  in  this  case 
the  argument  went  to  the  extent  of  asking  the 
Court  to  retain  the  money  till  the  determination 
of  the  lease.  His  Honour  could  not  accede  to  the 
application  of  the  executors,  who  were,  in  his 
opinion,  exonerated  from  liability ;  and,  resting 
on  the  authority  of  Bennett  t.  Lytton  and  WO- 
Uama  t.  ffeadland,  made  the  order  as  prayed. 


Black  ▼.  Joblimq. 


Wills  Act  ri  Vict,  c,  20,  s,  26J~Wm  and  Codicil  not  found 
at  death  —Presumed  to  be  revok*dr-ProbaU  granted  a/aub- 
aeqtient  Codicil. 

A.  died  haviax  made  a  wiU  and  codicil,  neither  of  which 
on  his  death  was  found.  But  a  second  codicil  duly  exe- 
cuted was  found.  It  recited  that  the  testator  had  al- 
reatly  bequeathed  to  his  grandchildren  everything  upon 
or  retail  ug  to  a  cerUin  farm.  The  question  was  whether 
that  sect)nd  codicil  could  bo  admitted  to  probate,  or 
whether  it  fell  with  the  will. 

BeUl,  that  as  this  codicil  had  not  been  revoked  by  any  of 
tlie  modes  iudicited  by  the  Willa  Act  (1  Vict.  c.  2u,  a. 
26)  a.«  the  only  means  by  which  a  codicil  can  now  be 
revoked,  it  was  entitled  to  probate. 

[IT  W.  R  1108]. 

The  testator,  EbencEer  Black,  late  of  Qrindon, 
In  the  County  of  Northumberland,  died  on  8th 
of  May,  1868 

He  made  a  will  in  February,  1865,  and  added 
a  codicil  in  October,  1866.  The  codicil  gave  an 
annuity  of  £100  instead  of  a  beque«t  of  afty 
shares  in  the  West  Hartlepool  Dock  and  Railw{iy 
Company  which  he  bad  given  in  the  will  to  his 
daughter  Ann  Jobling,  and  directed  his  trustees 
to  dispose  of  bis  interest  in  his  farm  in  Tenham- 
hill,  together  with  the  farming  stock,  &c.,  and 
to  hold  the  proceeds  arising  therefrom  in  trust 
for  the  five  children  of  his  daughter  Ann  Jobling. 
Bub^rquently,  by  a  deed  of  gift  dated  May  27, 
1867,  he  *'gaY6  and  devised"  the  same  farm  of 
Tenham-hill  to  his  daughter  and  her  children. 

On  the  19tb  of  October  in  the  same  year  he 
^zecoted  another  cudicil  as  folloifs  :-— 

"I  Ehenezer  Black  farmer  Orindon  in  the 
parish  of  Norhiim  in  the  County  of  Northumber- 
land having  already  bequeathed  to  my  five  grand- 
children issue  of  my  daughter  Ann  Jiobliog  to  wit 
Mary  Tborons  Jane  William  and  Aon  Jobling 
the  lease  stock  and  profits  with  everything  upon 
or  relating  to  the  farm  of  Tenham-hitl  they 
paying  >ill  rents  taxes  and  whatever  charges  may 
come  against  the  said  farm  of  Tenham-hill  in 
addition  to  wLioh  I  now  bequeath  to  each  of  the 
above-named  children  of  my  daughter  Ann  the 
som  of  £300  sterling  money  when  they  attain 
the  age  of  twenty-one  years  out  of  my  capital  to 
be  paid  to  them  individually  by  my  ezeoutorsi** 

This  was  duly  attested.  ' 

*  The  will  of  1866  and  the  codicil  of  1866  were 
'  in  the  tentator's  possession,  bat  at  his  death  they 
could  not  be  found.  The  defendant,  as  a  legatee 
named  therein,  propounded  the  paper  of  19th 
October,  1H67.  and  the  pTaintiflTs  pleaded  that  it 
was  not  ezecoted  according  to  the  statute  1  ^'c. 
'  e.  26  ;  that  if  welt  executed,  it  wm  executed  as 
a  second  codicil  to  hie  last  will  and  codicil;  and 
that  he  destroyed  them  with  an  intention  to  re- 
TOke  them  and  also  the  said  alleged  dodloH. 


The  case  was  beard  before  Lord  ?e&z3nce  en 
May  29. 

Dr.  Deane,  Q.  C,  and  Pritehard,  appeared  for 
the  plaintiff;  and  A.  Staveley  Hill,  Q.  C.  ltd 
Triitram,  Dr.,  for  the  defendant. 

J.  H.  Mitchell  proved  that  the  testator  called 
at  his  house  to  ask  him  to  draw  a  codicil  to  his 
will;  that  he  did  so,  and  that  it  was  dnly  attestei: 
and  that  the  testator  said  that  his  capiral  wu 
increasing,  and  that  he  bad  £1.100  he  wished  t» 
leave  to  bia  daughter's  family,  and  that  be  had 
already  given  them  a  farm  and  the  stock  opet 
it. 

June  29. — Lord  Perzancb,  after  reciting  the 
facts  of  the  case,  said : — The  general  propo-itioB 
relied  on  against  the  codicil  was  that  a  codicil 
stood  or  fell  with  the  will ;  that,  no  doubt,  wu  & 
general  proposition  which  was  obtained  in  the 
Prerogative  Court.  I  took  the  trouble  to  ascer- 
tain what  nnder  the  old  law  were  the  exception!, 
although  the  resnlt  of  the  case  does  not  appci? 
to  me  to  be  very  satisfactory. 

The  earliest  case  is  that  of  Barrow  v.  Barrrji-, 
2  Lee.  835.  There  a  testator  made  a  will  and  i 
codicil,  the  whole  effect  of  the  codicil  belog  t? 
give  the  residue  of  his  property  to  his  wife  He 
afterwards  burned  the  will,  saying  it  was  u«ele'5i 
The  Court  there  held  that  it  was  clear  that  the 
codicil  was  not  destroyed  by  the  burning  (be ir.Il 
but  was  a  substantive  instrument.  The  codicii 
gave  the  residue,  and  no  one  could  say  what  xh&x 
was.  without  having  read  the  will,  which  drspo^ed 
of  the  other  portion  of  the  property,  but  th? 
Court,  nevertheless,  so  held. 

The  next  is  the  case  of  Medlytott  v.  AuhUr^ 
2  Add.  231,  which  was  decided  in  1824.  Then 
the  will  was  made  in  April,  1820,  and  ia  Decem- 
ber, 1820,  the  testatrix  wrote  a  codicil  ginng 
£100  each  to  the  two  tru.^tees  named  In  her  will, 
and  dividing  some  trinkets  among  her  friends. 
In  1824  she  looked  over  the  papers  in  her  writing- 
desk,  several  of  which  she  burned,  and  a  fcf 
days  afterwards  wrote  to  her  attorney  deMring 
him  to  destroy  her  will.  The  Court  held  that  it 
was  altogether  a  question  of  intention,  and  that 
the  legal  presumption  that  the  codicil  felt  with 
the  will  might  be  rebutted  by  showing  that  the 
testatrix  intended  the  codicil  to  operate  notwith- 
standing the  revocation  of  the  will,  and  a$  tb? 
circumstances  were  not  snffieicot  to  establish 
such  an  intention,  the  codicil  was  held  invxlii 

The  next  was  the  case  of  Tagnrt  v.  ^w/r,  1 
Curt.  289,  decided  in  1836.  The  paper  wm 
found  in  the  writing-desk  of  the  decease  1,  acd 
it  commenced  thus :  *<  This  is  a  codicil  to  mr  last 
will  and  to  be  Uken  as  a  part  thereof." '  The 
Court,  in  pronouncing  for  the  paper,  said  that 
in  all  ca<<es  where  the  codicil  had  been  considered 
void  by  the  destruction  of  the  will  there  were 
circumstances  which  showed  that  the  codicil  w&.< 
dependent  on  the  will. 

In  the  other  cases  it  was  laid  down  that  tiie 
colicil  was  revoked  where  the  will  wa.s  revoked; 
but  in  this  case  it  was  held  that  where  the  codi- 
cil was  so  revoked  there  were  circain-»tftQCU 
which  showed  it  to  be  dependent  on  the  will. 

These  are  all  the  cases  on  the  point  before  t&e 
passing  of  the  statute,  and  certainly  the  resQlt 
is  not  satisfactory. 

The  consideration  of  these  cases  leaves  op^a 
the  mind  no  very  definite  Mea  of  what  is  osejiit 
by  ••"depehdent  on  the  Will.**-  la  one  sen.'^e,  w; 
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codicil  that  m^kes  any  dispositioa  of  property 
At  all,  must  be  considered  to  be  dependent  oo 
(beirili  which  disposes  of  the  rest,  for  the  eodicil 
cooTejs  only  %  part  of  the  testator's  intentioii 
regarding  his  property,  and  the  motives  indaoing 
that  particular  part  of  his  intention  cannot  with 
any  certainty  be  dissevered  from  the  motiTes 
vbich  induced  the  disposition  of  the  rest. 

It  is  difficult,  if  sot  impossible,  to  predioato  of 
A  particular  bequest  in  a  eodicil  that  the  testator 
would  have  made  it  if  he  had  disposed  of  his 
ether  property  in  any  different  manner  than  that 
expressed  by  his  will.     It  may  be  that  the  inde- 
pendence of  the  will  spoken  of  must  be  something 
of  a  more  limited  character.     And  the  meaning 
of  the  eases  may  be  that  a  codicil  is  independent 
of  the  will  unless  it  is  of  such  a  character  that 
the  giTtng  yalidity  and  effect  to  it  without  the 
will  to  which  it  was  intended  to  be  attached  would 
produce  some  manifest  absurdity.     I  am  not  sure 
(bat  even  this  ruler  is  capable  of  being  easily 
tpplied  to  all  the  cases  that  might  arise,  and  I 
have  serious  doubts  whether  such  a  rule  is  to  be 
gathered  from  thecases  with  sufficient  distinctness 
to  justify  the  Court  in  adopting  it.     But  all  these 
cases  occurred  before  the  Wills  Act.     Now  the 
section  of  that  Act  is  most  distinct  and  positiTO 
ia  its  terms.     •*  No  will  or  codicil,"  <fec.     And  I 
should  have  had  no  hesitation  in  holding  that  the 
Intention  of  that  section  was  to  do  away  with  all 
lopUed  revocations  and  relieve  the  subject  from 
the  doubt  and  indistinctness  in  which  the  oases 
had  involved  it.     But  there  have  been  two  cases 
decided  since  the  Act.     The  first  of  these.  In  thi 
Goods  o/HaUivfeU,  4  Notes  of  Cases.  400.    The 
codicil  wa:^  dated  September  6th,  1845,  and  com- 
menced thus : — '*  This  is  a  oodicil  to  the  will  of 
me  R  H.  and  which  I  desire  to  be  added  to  my 
will,"  and  it  related  solely  to  account  between 
himself  and  his  partners,  containing  no  bequest 
or  appointment.     The  testator  died  on  the  7th 
of  September,  1846,  and  he  expressly  declared 
shortly  before  the  making  of  the  codicil  that  he 
had  made  a  will  and  that  it  was  then  in  existence, 
la  that  case,  the  Court  sail  that,  supposing  it 
all  to  have  been  destroyed,  the  oodicil  would, 
upon  the  general  principle,  fall  with  it.  but  held 
that  there  was  an  exception  in  favour  of  the 
paper,  inasmuch  as  it  seemed  to  have  been  made 
for  a  particular  purpose,  and  admitted  to  proof. 
Then  comes  the  case  of  Clogttown  ▼.  WalcotU  6 
Xotes  of  Cases,  623,  in  which  the  will  was  made 
in  1840,  the  codicil  in  1842.     In  April,  1846,  he 
destroyed  it  all,  and  in  so  doing  so  expressed 
anxiety  about  the  codicils  observing  this  better. 
It  would  not  affect  the  codicils  with  it.    In  that 
ease  for  the  first  time  the  ^ills  Act  was  cited, 
and  the  way  the  learned  judge  referred  to  it  was 
as  follows : — "  Under  the  old  law  the  effect  of 
destroying  a  will  was  by  presumption  to  defeat 
the  operation  of  the  codicil  to  that  will,  but  by 
the  present  law  there  must  be  an  intention  to 
destroy.     Here,  however,  the  deceased  did  not 
mean  to  destroy  the  codicils,  but  on  the  contrary 
he  expected  at  the  time  and  declared  afterwards 
th^  the  parties  mentioned  in  the  codicils  would 
have  the  benefit  of  the  legacies  he  had  given  them. 
I  am  of  opinion  that  the  Court  is  l>onnd  to  pro- 
nounee  for  the  solidity  of  the  two  codicils,  and  I 
decree  probate  of  them  to  the  brother  who  is 
executor  aeoording  to  the  tenor  on  the  first  codi- 
eiL"    Since  thia  last  was  established  a  oaoe  oc- 


curred, Grimwood  t.  CoxenM,  2  Sw.  &  T.  s.  64, 
which  was  heard  in  1860,  and  in  that  case  Sif 
C.  Cresswell  said,  **I  think  it  has  been  established 
by  the  cases  cited  at  the  bar  that  previous  to 
the  passing  of  1  Vict.  c.  26,  a  codicil  was  pritnd 
faeie  dependent  on  the  will,  and  that  the  destruc^ 
tion  of  the  latter  was  an  implied  revocation  of 
the  former,  and  moreover  that  Sir  H.  J.  Fust 
was  of  opinion  that  no  alteration  of  this  principle 
was  made  by  the  passing  of  the  statute.  The 
question  there  ia  entirely  one  of  the  intention  of 
the  deceased.  When  a  will  and  codicil  have  been 
in  existence  and  the  will  is  afterwards  revoked 
it  must  be  shown  by  the  party  applying  for 
probate  of  the  codicil  alone  that  it  was  intended 
by  the  deceased  that  it  should  operate  separately 
from  the  will,  otherwise  it  will  be  presumed  that, 
as  the  will  is  destroyed,  the  codicil  also  is  re- 
voked." In  that  case  the  learned  judge  peems 
to  have  taken .  it  for  granted  that  there  was  no 
alteration  in  the  principle,  and  to  have  decided 
the  case  as  if  it  was  under  the  old  law. 

Now  in  reviewing  these  decisions  I  cannot  per- 
ceive that  the  effect  of  the  statute  has  been  fully 
considered  by  the  Court.  Sir  C.  Cresswell  seems 
to  have  thought  that  it  had  been  decided  that  the 
statute  made  no  difference,  and  passed  it  by  as 
being  so.  And  Sir  H.  J.  Fust  discussed  the  point 
without  any  meaning  whatever,  merely  approving 
that  the  statute  had  riiade  it  necessary  that  there 
should  be  an  affirmative  intention  to  revoke ;  but 
the  statute  says  nothing  of  the  kind,  and  unless 
it  makes  an  actual  revocation  necessary  it  does 
not  interfere  with  the  existing  law  at  all.  In 
this  unsatisfactory  state  of  things  I  think  I  shall 
do  best  in  such  a  case  as  the  present  by  adhering 
to  the  statute,  and  by  holding  that  as  this  codioll 
has  never  been  revoked  in  any  of  the  modes 
indicated  by  the  statute  as  the  only  modes  by 
which  a  codicil  is  to  be  revoked,  it  remains  in 
full  force  and  effect  and  is  entitled  to  probate. 


COBIIESPONBENCE. 

Master  and  Servants  Act — Jurisdietian  of 

Magietratee. 

To  THi  Editoes  or  thi  Local  Courts'  Gazkttx. 

Gehtlbvkn,  —  The  authority  vested  in  a 
Justice  of  the  Peace  under  the  Master  and 
Servant  Act  (Con.  Stat  XT.  C.  cap.  75,  sec.  12), 
appears  to  be  very  differently  interpreted,  and 
therefore,  you  will,  no  doubt,  confer  a  favour 
upon  Magistrates  in  general  by  giving  your 
valued  and  esteemed  interpretation  of  the' 
same. 

*^  1.  Any  one  or  more  Justices  of  the  Peace 
may  summon  a  master  or  employer  to  appear 
before  him  or  them  at  a  reasonable  time^  to 
be  stated  in  the  summons,"  A;c. 

Now  what  is  understood  by  a  reasonable 
timet 

The  writer  of  this  letter  has  seen  such  a 
summons  issued  on  a  certain  day,  requiring 
the  appearance  of  the  master  on  that  same  day 
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at  3  p.m.,  and  another  summons  which  requir- 
ed appearance  on  the  next  following  day  on 
which  the  summons  was  issued;  and  when 
objection  was  made  to  the  exceedingly  short 
notice,  he  was  answered  that  from  morning,  9 
o'clock  (the  time  summons  was  served),  till 
afternoon,  3  o'clock,  was  a  reasonable  time. 

"  2.  And  upon  due  proof  of  the  cause  of  com- 
plaint the  Justice  or  Justices  may  discharge 
such  labourer  or  servant  from  the  service  or 
employment  of  such  master,  and  may  direct 
the  payment  to  him  of  any  wages  found  to  be 
due,  not  exceeding  the  sum  of  forty  dollars." 

Pray,  what  is  meant  by  due  proof  f 

In  a  certain  suit  of  that  nature,  the  com- 
plaint was  for  non-payment  of  wages.  The 
wages  amounted  to  a  large  sum,  but  by  nu- 
merous payments  had  been  reduced  to  a  trifle 
below  $40.  The  complainant  appeared  with 
an  attorney,  the  defendant  did  not  appear  per- 
sonally but  by  his  attorney.  The  Justice  of 
the  Peace  allowed  the  complainant  to  swear  to 
the  contract,  the  amount  of  wages,  the  amount 
of  monies  received  on  account  thereof,  and  bal- 
ance due ;  and  ruled  that  this  was  sufBcient 
evidence  of  the  claims  sought  to  be  recovered, 
though  the  complainant's  evidence  was  object- 
ed to  by  the  defendant's  attorney,  who  ex- 
pressed his  views  to  the  effect  that  the  rules 
observed  in  the  Division  Courts  and  Superior 
Courts  should  also  guide  Justices  of  the  Peace, 
who  should  therefore  require  further  and  other 
evidence  in  claims  over  eight  dollars,  than 
that  of  the  complainant  or  plaintiff,  though  the 
act  above  cited  is  silent  on  that  subject 

*'  3.  And  may  direct  the  payment  to  him  (the 
servant  or  labourer),  of  any  wages  found  to  be 
due,  not  exceeding  the  snm  of  forty  dollars,^* 

May  a  Justice  of  the  Peace  adjudicate  upon 
any  unsettled  account  for  wages  whatever  the 
amount  may  be,  provided  the  balance  obtained 
does  not  exceed  forty  dollars  f 

Some  cases  have  been  brought  before  a  single 
Justice  of  the  Peace,  when  the  account  of  wages 
charged  was  for  a  long  period,  amounting  to  a 
large  sum,  but  by  a  great  number  of  credits 
had  been  received  to  less  than  $40. 

If  this  is  the  meaning  of  the  above  cited  Act, 
a  Justice  of  the  Peace  has  greater  jurisdiction 
in  matters  of  contract,  than  a  Division  Court 
Judge,  or  oven  the  County  Court;  for  the 
wages  may  amount  to  $1000,  and  if  only  the 
payments  received  amount  to  $960,  the  Justice 
of  the  Peace  will  be  authorized  to  adjudicate 
upon  the  case. 


Had  the  Act  (29  Vic  cap.  33)  which  amends 
the  Master  and  Servant  Act,  also  embraced  a 
definition  on  the  above  questions,  it  would,  no 
doubt,  have  tended  to  a  more  uniform  mode  of 
procedure.  Respectfully  yours. 

Otto  Klqtz. 

Preston,  6th  Nov.  1869. 

[We  are  glad  to  hear  again  from  our  old 
friend,  Mr.  Klotz.  We  cannot  in  this  issue  do 
more  than  merely  publish  his  letter.  Peritajs 
some  of  our  correspondents  would  like  to  db- 
cuss  the  points  raised,  if  so  we  will  find  room 
for  them. — Eds.  L.  C.  G.] 


Division  Courts — Duty  of  Clerhs  om  to 

affixing  Stumps, 

To  Tflv  Edrobs  or  the  Local  Couets*  Gazetti. 

Sirs,  —  I  find  that  some  Division  Comt 
Clerks  do  not  put  on  the  stamps  for  bearii^ 
and  order,  in  entering  judgment  on  specially 
endorsed  summonses.  As  an  old  and  steady 
supporter  of  your  Journal,  I  hope  to  obtaia 
ynor  opinion  as  to  what  is  the  proper  practice 

Yours,  A.  B. 

[There  can  be  no  question  that  the  stamps 
for  hearing  and  order  should  in  all  cases  be 
put  on  and  cancelled  when  the  judgment  is 
entered  by  the  Clerk.  The  judgment  entered 
without  such  stamps  would  not  be  good,  and 
the  clerk  would  be  liable  for  penalties  under 
the  Act  The  Board  of  County  Judges  in  illus- 
trating the  way  in  which  a  bill  of  costs  should 
be  made  out,  took  as  an  example  a  case  "  upon 
special  summons  to  judgment, entered,^  and 
under  ^*  Fee  Fund  "  the  hearing  and  order  are 
shown.    (See  Form  14.) 

By  the  new  rule  the  judgment  entered  must 
be  exhibited  to  the  judge  to  enable  htm  to  see 
that  the  proper  stamps  are  put  on ;  and  any 
clerk  failing  in  his  duty  herein  would  certainly 
come  to  grief  at  the  hands  of  the  judge,  even 
if  he  escaped  the  penalties  under  the  Act — 
Eds.  L.  C.  G.] 

BEVIBWS. 

Tna  Real  Pbopjsrtt  Statctes  of  Ontario, 
WITS  REiTARKS  AMD  Casbs.  By  Alexander 
Leith,  of  Toronto,  Barrister-at-Law :  Henry 
Rowsell,  King  Street,  Toronto,  1869.— Vol  I. 

If  any  professional  man  in  good  practice  in 
Ontario  were  asked  what  new  books  he  would 
like  to  see  within  hts  easy  reach,  he  would 
probably  say  a  oolleetion  of  tbe  Beal  Pro- 
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perty  Statutes  with  notes  and  cases  (if  pos- 
sible from  the  pen  of  such  a  reliable  authority 
ts  Mr.  Leith),  a  consolidated  digest  of  the 
Upper  Canada  reports,  bringing  the  cases 
down  to  the  present  tinle,  and  a  new  edition 
of  Harrison^s  Common  Law  Procedure  Act 

In  all  these,  we  are  likely  soon  to  be  grati- 
fied. Mr.  Leith's  first  volume  has  been  pub- 
liabod ;  the  digest  is  well  on  its  way  to  com- 
pletion, and  three  parts  of  the  Common  Law 
Procedure  Act  have  been  printed* 

If  we  remember  correctly,  Lord  Bacon  says, 
in  some  of  his  writings,  that  every  man  is  a 
debtor  to  his  profession,  and  if  debtors,  we 
should  try  to  |>ay  our  debts,  not  certainly  all 
by  writing  books — that  would  be  as  improb- 
able as  it  would  be  appalling — but  in  such 
ways  as  tastes  and  circumstances  may  direct. 
That  Mr.  Leith  has  gone  far  towards  paying 
hU  debt,  we  have  all  reason  to  testify. 

It  is  eminently  proper  that  those  who  are 
specially  learned  in  any  particular  branch  of 
tlip  laws,  should  give  the  public  the  benefit  of 
their  research,  labour,  or  talent     This  is  par- 
ticularly the  case  where,  as  in  this  country, 
from  local  differences  in  legislation,  the  many 
admirable  text  books  of  the  old  country  fail 
to  guide  us.     We  should,  therefore,  always 
Telcome,  and,  as  far  as  in  us  lies,  encourage  all 
that  appertains  to  Canadian  legal  literature. 
L«t  it  not  be  imagined  that,  as  a  matter  of 
money,  law  books  in  Canada  **  pay ; "  copy- 
ing at  three  cents  a  folio  would  earn  more 
money,  nor  does  it  even  "  pay  "  in  the  way 
that  writers  in  England  make  capital  out  of 
'  their  works ;  all  the  more  credit  then,  say  we, 
to  those  who  have  sufficient    courage  and 
patience  to  devote  their  spare  time  and  ener- 
gies to  an  attempt  however  feeble  it  may  be, 
to  add  to  the  general  stock  of  knowledge,  or  to 
s^ve  the  time  and    labour  of  their  fellow 
workers.    But  we  are  beginning  to  wander 
from  the  subject  in  hand. 

Mr.  Leith  commences  this  his  first  volume 
with  the  recent  act  to  amend  the  law  of  pro- 
perty and  trusts  in  Upper  Canada.  To  the 
various  sections  are  appended  notes,  expla- 
natory of  the  defects  sought  to  be  reme- 
died, a  critical  examination  of  the  result,  and 
u  to  whether  the  desired  objects  hare  been 
attained,  and  the  present  state  of  the  law  as 
^ected  by  the  prorisions  of  the  act 

The  statutes  refaiting  to  the  transfer  of  real 
property  next  engage  his  attention,  and  the 
short  and  simple,  but  comprehensive  explana- 


tions of  the  various  clauses  will  be  of  great 
use  to  students,  whilst  many  of  the  obscrva- 
tions  on  Con.  Stat,  U.  C,  cap.  90,  and  the 
statutes  which  in  the  natural  order  of  things 
follow  it,  the  acts  respecting  short  forms  of 
conveyances,  and  short  forms  of  leases,  ex- 
pose many  mistakes  which  conveyancers  have 
fallen  into,  and  give  valuable  hints  for  future 
guidance.  Our  readers  have  already  had  the 
benefit  of  Mr.  Leith^s  observations  on  the  stat- 
utes respecting  short  forms  of  conveyances,  as 
also  the  chapter  in  a  subsequent  part  of  the 
work  on  memorials  as  evidence. 

The  statutes  governing  the  descent  of  free- 
hold estates  of  inheritance  come  next,  and  are 
introduced  by  some  observations  on  the  com- 
mon law  rules  of  descent,  thus  enal>ling  the 
reader  better  to  appreciate  the  changes  that 
have  been  made. 

We  have  next  the  statutes  respecting  dower 
and  the  rights  and  conveyances  of  married 
women.  As  the  learned  author  remarks  in 
the  preface: — 

'*The  chapter  on  descent,  and  part  of  tlie 
chapter  on  dower  are  taken,  with  many  altera- 
tions, from  the  work  of  the  author  on  the  com- 
mentaries of  Blackstone  adapted  to  the  law  of 
Upper  Canada;  a  coarse  Justified  by  the  altera- 
tions made,  and  the  probability  that  that  work 
will  shortly  be  ont  of  print." 

There  are  some  very  valuable  notes  to  the 
sections  of  the  different  acts  which  refer  to  the 
power  of  married  women  to  acquire  and  dis- 
pose of  their  separate  property,  a  subject 
always  of  much  difficulty,  and  not  by  any 
means  made  clearer  by  tue  recent  attempt  to 
give  married  women  greater  rights  and  privi- 
leges. 

Next  comes  a  short  chapter  on  wills,  and 
then  the  numerous  statutes  to  make  sale  of 
and  give  title  to  real  estates  under  writs  of 
execution. 

The  next  chapter  is  devoted  to  mortgages. 
In  speaking  of  the  late  Act  of  82  Yic,  cap.  9, 
intended  to  •*give  certainty  to  the  right  of 
married  women  jointly  with  their  husbands, 
to  execute  certificates  of  discharge  of  mort- 
gage,** he  points  out  some  of  the  {difficulties 
which  he  thinks  a  statute,  extended  as  an 
enabling  statute  are  likely  to  lead  to,  thus  :— 

"  Since  the  statute  coDsolidated  by  Con.  Stat. 
ch.  78,  there  can  be  but  few  coses  wherein,  when 
a  married  woman  is  entitled  to  mortgage  moneys, 
she  is  not  so  entitled  to  her  separate  use  under 
that  statute.  As  far  as  the  author  is  aware,  it 
has  not  been  usual  in  practice,  on  obtaining  from 


160— Vol.  v.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE.  [October,  1869, 


a  married  woroan  a  certificate  of  discharge  of 
mortgage,  to  reqalre  compliance  with  Con.  Stat. 
ch.  85  :  and  neither  where  the  woman  is  entitled 
to  the  moneys  to  her  separate  use,  nor  eren  in 
the  few  and  exceptional  cases  wherein  she  is  not, 
irould  such  complianoe  appear  to  have  been  re- 
qnisite.  Under  Con.  Stat  ch.  78)  she  is  to  '  have, 
hold  and  enjoy/  free  from  the  control  and  dispo- 
aition  of  her  husband  as  fully  as  if  unmarried. 
She  would  be  competent  to  receive,  and  give  a 
receipt,  as  a  feme  sole,  for  her  moneys,  and  the 
form  of  discharge  given  by  the-  Registry  Act  is 
but  a  receipt  in  writing,  though  the  Act  gives  it 
when  registered,  and  not  till  then,  the  effect  of  a 
reconveyance.  The  receipt  then  works  a  recon- 
Teyance  by  operation  of  law,  by  force  of  the 
Registry  Act;  in  itself  it  does  not  profess  to  con- 
Tey.  If  the  view  of  the  author  be  correct,  then 
the  Act  has  considerably  encroached  on  the  rights 
^ven  to  a  married  woman  by  Con.  Stat.  ch.  78, 
and  practically  placed  the  obtaining  of  her  mort- 
gage moneys  under  the  control  of  her  husband." 

We  commend  to  the  notice  of  solicitors  en- 
gaged in  the  investment  of  money  the  remarks- 
on  fire  insurance  in  connection  with  mortgages, 
also  those  with  reference  to  powers  of  sale  in 
mortgages.  The  statutory  power  can  scarcely 
be  said  to  be  as  perfect  as  it  might  be.  It  is 
a  great  pity  that  a  provision  which  has  been 
found  of  so  much  practical  benefit,  should  be 
open  even  to  the  criticisms  to  which  it  is  here 
subjected.  Powers  of  sale  are  more  and  more 
used  every  day,  and  whether  or  not  the  form 
in  the  act  respecting  short  forms  of  paortgages 
IS  defective  (and  it  certainly  is  so  in  some  re- 
spects), we  cannot  now  well  do  without  some 
provision  of  the  kind.  Probably  the  legisla- 
ture may  at  an  early  day  remedy  the  defects 
for  the  future,  and  possibly,  where  it  can  be 
done  without  injustice,  confirm  proceedings 
'bona  fide  had  under  it  heretofore. 

The  last  chapter   treats  of  memorials  as 

-  evidence,  already  i^poken  of,  and  with  which 
many  are  already  familiar,  through  the  pages 

-  of  this  JeumdL  It  la  a  masterly  article ;  the 
author's  treatmeot  of  the  subject  having  more 
than  once  been  referred  to  from  the  Bench  in 
the  most  complimentary  manner. 

The  volume  concludes  with  an  appendix, 
giving  in  full  the  important  cases  of  Finlayson 
y.  Milky  11  Grant  218,  on  the  law  of  mergen 
and  Moore  v.  Bank  of  British  Korth  America^ 
15  Grants  308,  as  to  constructive  notice  under 

^  the  Registry  Act,  &c.,  also  the  letter  of 
H.  Bellenden  Ker,  Esq.,   addressed  to  the 

~  Lord  Chancellor  in  1845,  on  the  Imperial  Act 


of  7  and  8  Via,  cap.  75,  "  for  simplifying  the 
transfer  of  property,''  a  yaluable  adjunct  in 
thoroughly  appreciating  our  statute  as  to  the 
transfer  of  real  property,  which,  by  the  war, 
was  mainly  taken  from  the  Imperial  Stat.,  8 
and  9  Vic.,  cap.  106,  framed  by  Mr.  Ker. 

Such  is  a  short  and  necessarilj  imperfect 
sketch  of  Mr.  Leith^s  first  volume.  What  we 
here  have  only  gives  us  a  taste  for  more.  The 
reputation  of  Mr.  Leith  as  a  real  property  bw- 
yer  is  so  well  established,  that  the  mere  fact  of 
his  having  written  the  book  before  us  with  his 
usual  care  and  caution,  is,  one  would  imagine, 
sufficient  to  command  a  large  and  ready  sale. 
But  further  than  this,  as  we  are  aU  interested 
(selfishly,  it  must  be  admitted,)  ia  the  success 
of  this  Tohime  now  in  print,  we  sincerei  j  hope 
that  be  will  receive  sufficient  encouragRnect 
to  induce  him  to  continue  hie  labours,  by  com- 
pleting the  important  work  he  has  undertaken. 
We  have  now  endeavoured,  poorly  though  it 
may  be,  to  do  our  share,  let  others  do  theirs, 
and  not  allow  the  talent  we  have  in  our  midst 
whether  it  be  that  of  the  author  of  this  Tolame. 
or  that  of  any  other  deserving  author,  lie  dor- 
mant from  want  of  this  material  assistance  an4 
encouragement,  which,  though  they  expect  and 
ask  it  not,  is  theirs  of  right,  and  necessary  to 
its  full  development 


The  Albion,  89,  Park  Row,  New  York. 

We  gladly  welcome  week  by  week  this 
"journal  of  literatnre,  art,  politics,  finance 
and  news."  It  seems  to  have  taken  a  new 
lease  of  life,  coming  out  with  all  the  rigor  cf 
its  palmiest  days,  and  that  is  saying  n  good 
deal. 

Judging  from  the  following  notice  to  saV 
scribers,  which  appeared  in  it  some  short  tnn: 
since,  we  presume  there  is  some  fear  on  tha 
part  of  those  "Will-o'-the-wisp"  personage* 
of  entrusting  their  precious  mites  to  the  tender 
mercies  of  post  office  authorities,  thus;— 
"Subscribers  in  the  tTnited  States  and  the 
Dominion  are  informed  that  they  may  remit 
money  with  perfect  safety,  and  at  the  risk  of 
this  office,  by  registered  letter,  thus  sario^ 
the  trouble  and  expense  of  other  methods  of 
remittance."  We  commend  this  notice  to  our 
readers  also,  and  can  assure  than  that  so  hx 
as  we  are  concerned  they  need  have  no  delicacy 
in  making  use  of  the  post  office  in  the  satoe 
way  for  our  benefit  and  at  our  risk. 
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DIARY   FOR   NOVEMBER. 


1.  Mott. 

:.  8UN'. 

12.  Pri.. 

13.  Sat.. 

14.  sex. 
16.  Moa. 

16.  Tues. 

17.  Wed. 

19.  Fria. 
2».  Sat.. 
•I.  SUN 
2L  Moa. 
S.  Tuea. 
S4.  Wed. 


15,  Thar. 
».  Fri.. 
27.  Sat. 
2«.  sex. 
a  Hon. 
».  Toes. 


f^M  ^ttiuiay  after  Trinity. 

Exam,  of  Law  Stadents  for  Call  to  th«  Bar. 

Exam,  of  Arti.  Clerka  for  CextlAcatea  of  fltatu. 

fSth  Sunday  ajltr  Trinity. 

If  iehaalnuw  Tenn  begins. 

Examination  for  Osgoode  Hall  Scholarships. 

Lftst  day  for  service  for  Countf  Court    Interim 

Exam,  of  Law  Students  and  Articled  Clerks. 
Paper  Day,  Q.  B.    New  Tnal  Day,  C.  Pleaa. 
Paper  Day,  C.  P.    New  Trial  Day.  Q.  B. 
fSw  Sunday  <nfter  Trinity. 
Paper  Day,  Q.  B.     New  Trial  Day,  C.  P. 
Paper  Day,  C.  P.    New  Trial  Day,  Q.  B. 
PAper  Day,  (^een's  Bench.    New.  Trial  Day, 

Common  Pleas.    Last  day  for  setting  down 

and  ^ving  notice  for  re-heoring. 
Paper  Day,  Common  Pleas. 
New  Trial  Day.  Queen's  Bench. 
Declare  for  Connty  Court. 
Ut  Sunday  in  Advent. 
Paper  Day,  Q.  B.    New  Trial  Day,  C.  P. 
St.  Andrtw.    Paper  Day,  Common  Fleas.    New 

Trial  Day,  Qneen's  Bench, 


%U  %0al  €mtifi* 
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UrCTNICIPAL  GAZETTE. 

HOVSMBSB,  1809. 

THE  NEW  LAW  FOR  THE  MORS 

SPEEDY  TRIAL  OF  PERSONS 

CHARGED  WITH  CRIME. 

A  short  act  passed  in  the  last  session  of  the 
Parliament  of  Canada  makes  an  important 
change  in  respect  to  criminal  procedure  in  the 
case  of  persons  committed  to  gaol  charged 
with  crime.  It  is  one  of  those  gigantic  strides 
in  legislation,  the  full  bearing  and  extent  of 
which  is  not  at  first  fullj  perceived,  but  when 
brought  into  use,  and  its  Talue  seen,  we  all 
are  apt  to  wonder  why  it  was  not  long  before 
placed  on  the  statute  book. 

The  statute,  entitled  ^*  An  Act  for  the  more 
speedy  trial  in  certain  cases  of  persons  charged 
with  felonies  and  misdem^nors  in  the  Pro- 
Tioces  of  Ontario  and  Quebec,"  was  introduced 
in  the  House  of  Commons  by  the  Hon.  John 
Stndfield  Macdonald,  Attorney-General  for 
this  Province,  in  a  brie^  indsire  speech,  ex- 
phuDing  the  nature  of  the  change,  the  objects 
it  was  designed  to  accomplish  and  the  evils  it 
was  intended  to  remedy.  The  measure  at- 
tracted attention  from  all  parties,  and  secured 
umyersal  lavor  and  support.  Intended  by  the 
Premier  of  Ontario  to  apply  only  to  the  Pro- 
vince of  Ontario,  leading  lawyers  and  mem- 
l^cra  representing  the  views  of  the  Government 
in  the  Province  of  Quebec  claimed,  that  it 
should  be  ejctended  to  that  Province  also,  and 
10,  finany,  the  act  waa  passed. 


Never  was  an  act  making  so  serious  a  change 
passed  with  less  objection.  We  are  not  sur- 
'  prised  at  this,  however,  in  respect  to  the  Pro- 
vince of  Quebec,  where  the  system  of  trial 
by  J4iry  is  not  interlaced  with  its  procedure 
civil  and  criminal,  as  it  is  with  us;  nor 
would  the  intrinsic  merit  of  the  proposition 
explain  its  ready  acceptance  even  in  the  Pro- 
vince of  Ontario,  had  not  the  public  mind 
been  for  some  years  tending,  in  a  measure, 
towards  a  more  satisfitctory,  prompt  and 
economical  mode  for  the  decision  of  questions 
of  fact  than  trial  by  jury  affords.  Spumed  at 
first,  then  listened  to  coldly,  finally  adopted, 
the  partial  disuse  of  trial  by  jury  is  now 
quite  within  the  memory  of  the  public  men 
of  the  day ;  but  since  the  first  considerable 
inroad  was  made  in  that  system,  little  or  no 
progress  has  been  made.  Our  apathy,  or,  it 
may  be,  our  conservatism  in  legal  matters 
stood  in  the  way  of  further  material  progress 
until  within  the  last  few  years,  when  modem 
enlightenment  and  the  clamor  for  economy 
and  speed  in  administration,  if  not  the  steady 
tide  of  human  progress  has  opened  to  us 
sounder  and  better  ways  of  dealing  with  legal 
procedure.  The  first  great  step  was  in  the 
establishment  in  Upper  Canada  of  a  complete 
system  of  local  administration  which  provided 
crown  prosecutors  in  every  judicial  district  in 
the  country,  a  body  of  ofllcers,  trained  men, 
taken  from  the  bar,  appointed  by  the  Crown, 
and  directly  under  the  Government,  to  con- 
duct and  direct  prosecutions  against  persons 
charged  with  crime.  Since  the  federation  of 
the  British  American  Provinces,  trial  by  jury 
in  Ontario  has  been  seriously  curtailed  by  two 
acts  of  Parliament,  and  the  idea  seems  to  be 
gaining  ground,  that  the  mode  of  disposing  of 
cases  both  dTil  and  criminal  by  a  judge  alone 
will  be  the  rule  rather  than  the  exception, 
and  that  the  Benthamite  idea  of  "  single  seated 
justice**  will  supersede  the  jury  tribunal,  which 
many  in  the  (present  day  believe  l^dls  in  most 
cases  to  answer  any  valuable  purpose. 

The  design  of  the  act  before  us,  shortly 
stated,  is  this :  to  secure  the  trial  of  persons 
charged  with  crime  with  the  least  possible 
delay  and  at  the  least  possible  expense.  Not 
that  proceedings  are  intended  to  be  hur* 
ried  forward  with  reckless  and  indecent 
haste,  or,  to  use  the  language  of  Mr.  Justice 
Gwynne*s  address,  that  "a  slipshod  mode 
of  administering  Justice,  which  is  ikr  ftx)m 
the  intention  and  design  of  the  act,  and 
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which  would  mar  its  provisions  and  deform 
ts  symmetry,"  should  prevail.  No ;  oa  the 
contrary,  it  was  manifestly  intended  that  the 
tribunal  established  under  the  act  should  fol- 
low a  procedure  suited  to  *^  single  seated  jus- 
tice,'* and  calculated  on  the  one  hand,  to  guard, 
as  far  as  possible,  against  a  failure  of  justice, 
and,  on-  the  other,  to  preserve  to  persons 
charged  with  crimes  all  proper  safeguards 
against  indefinite  charges  as  well  as  to  pre- 
vent too  hasty  proceedings  against  them.  In 
explaining  the  powers  and  purposes  of  the 
new  tribunal^,  we  shall  speak  of  them  as 
their  practice  has  been  elaborated  in  detail, 
under  a  uniform  code  of  rules  in  force  in 
every  county  in  Ontario.  On  another  oc- 
casion, we  purpose  speaking  in  respect  to 
these  rules,  devised  by  the  three  senior  mem- 
bers of  the  Board  of  County  Judges,  and 
which,  under  the  fostering  approval  of  the 
Attorney-General,  are  now  the '  law  of  the 
several  courts. 

It  is  a  matter  of  regret,  we  think,  that  the 
hew  law  has  not  force  all  over  the  Dominion, 
that  it  has  been  extended  only  to  this  Pro- 
vince and  the  Province  of  Quebec.  We  do 
not  know  how  the  Maritime  Provinces  are 
circumstanced ;  but  for  this  Province,  as  might 
be  expected,  the  act  has  a  peculiar  fitness. 
Ontario  is  divided  into  thirty-six  judicial 
districts,  each  composed  of  one  or  more 
counties,  with  a  resident  judge  in  each  judi- 
cial district  who  presides  over*  all  the  local 
courts,  civil  and  criminal  therein,  each  with  a 
complete  court  establishment,  with  Sheriff 
and  other  ministerial  officers,  a  court  house, 
and  gaol,  as  in  English  counties,  and  with, 
moreover,  a  local  officer^  whom  they  have  not 
in  England,  a  local  crown  prosecutor,  to  take 
charge  of  and  conduct  criminal  prosecutions 
in  each  Judicial  district  In  this  Province, 
therefore,  the  act  comes  into  full  operation 
without  complication  or  disturbance  of  exist- 
ing institutions,  and  is,  it  seems*  to  us,  in  one 
sense,  the  necessary  compliment  to  the  excel- 
lent system  which  was  introduced  by  Sir  John 
A.  Macdonald  by  the  County  Crown  Attorney 
Act. 

"By  the  ad:  now  under  conM^ei^tion,  each 
local  judge  in  Ontario  sitting  under  the  pro- 
visions of  the  statute,  and  for  every  purpose 
connected  wfth  or  relating  to  the  trial  of  offen^ 
ders,  i^  created  a  court  of  record.  No  regular 
sittings  are  appointed  but  th^  court  sits  from 
time  to  lime  as  occasion  may  require.    The 


Clerk  of  the  Peace  is  appointed  to  act  as  cls-k 
of  the  court,  and  the  sheriff  acts  in  the  same 
way  as  in  other  criminal  courts. 

The  jurisdiction  of  the  court,  as  respects  tlie 
nature  of  th6  charge,  extends  to  ^*  all  offences 
for  which  a  prisoner  may  be  tried  at  a  Genenl 
Session  of  the  Peace,"  in  other  words,  to  nearly 
every  crime,  short  of  a  capital  felony^  htovn 
to  the  law  ;  and  if  convicted,  ''  such  senttDce 
as  the  laws  allows  and  the  judge  thinks  right" 
may  be  passed  upon  the  convicted  person. 
The  jurisdiction,  however,  is  limited  to  persons 
committed  to  gaol  on  such  charges  and  eoo- 
senting  to  be  tried  by  the  judge. 

The  procedure  is  this :  within  twenty-foor 
faours  after  a  prisoner  is  committed  to  gaol  for 
trial  upon  any  such  chatige,  the  sheriff  ooti- 
fies  the  judge  of  the  fiict,  and  when  the  locil 
prosecutor  is  ready  to  proceed  (having  received 
and  examined  th«  depositions  and  papers 
which  the  law  require  to  be  laid  before  him 
for  the  purpose)  he  informs  the  judge,  and  at 
order  is  at  once  issued,  and  under  it  the  pri- 
soner is  brought  before  the  judge  in  opoi  (x)QTt 
A  formal  accusation  in  the  nature  of  an  indici- 
ment  describing  the  offisnce  (prepared  in  the 
meantime  by  the  public  proseoutor  from  the 
depositions,  &c.)  is  then  read  to  the  prisooer 
by  the  judge,  as  the  charge  against  him.  The 
prisoner  is  then  informed  by  the  judge  ihm 
he  has  the  option  of  being  forthwith  tried 
by  the  judge  without  the  intenreation  of  i 
jury,  or  remaining  untried  till  the  next  Cotcrt 
of  Qeneral  Session  of  the  Peace,  or  Oyer 
and  Terminer.  If  the  prisoner,  as  he  has 
a  right  to  do,  declines  the  jurisdiction  and 
demands  a  jury,  he  is  remanded  to  gaol  U 
he  consents  to  be  tried  by  the  judge,  he  in 
at  once  arraigned  and  called  upon  to  plead 
to  the  accusation.  If  the  prisoner  pleads 
**  guilty,"  sentence  is  at  once  passed.  If  hii 
plea  be  *^  not  guilty,"  his  trial  is  at  once  pro- 
ceeded with,  if  the  crown  and  prisoner  are 
both  ready,  or  if  not  veAdj,  the  proceedings 
are  adjourned  tQ  an  early  day.  On  that  daj 
.  the  trial  is  entered  upon,  but  n^ay  be  further 
adjourned  in  the  discretion  of  the  judge  for  the 
purpose  of  completing  the  evidence  for  the 
crown,  that  is,  before  the  prispner  has  gone 
into  his  evidence;  or  to  enable  the  prisoner  to 
produce  oth^r  knd  further  evidence^  of  which 
|ie  was  not  aware  at  the  time  he  entered  on 
his  defence,  i^s  V^ii^g  materia^l  thereto.  The 
rule  ^s  tp  the  other  proceedings  ^d  as  to 
evidence,  at  the, trial  is  the  samea^  ie  ordinuj 
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cases,  and  before  passing  sentence  upon  the 
prisoner  the  same  questions  will  be  asked  as 
ij3  other  criminal  courts,  and  if  the  prisoner 
has  anything  to  urge  why  judgment  should 
be  arrested,  or  why  sentence  should  not  be 
passed,  it  is  to  be  beard  and  determioed  by 
the  court  None  but  BarriBters-at-law  will 
be  beard  aa  oonnseL 

This,  in  Tery  brief  outline^  is  a  summary  of 
the  constitntioa  of  the  court  and  its  procedure. 
We  bare  heard  objections  to  this  new  law  by 
some  ^  that  the  power  is  too  large  to  be  vested 
in  a  single  indiTidual."  As  regards  the  law  in 
each  case  the  judge  has  no  greater  or  larger 
powers  than  the  judge  actiag  at  the  ^^  Sesskms" 
Of  ^'Assizes;"  but  in  being  sole  judge  of 
the  facti^  and  substituting  the  judge  for 
a  jury,  his  powerg  are  certainly  new.  No 
doubt  the  st/^  is  a  bold  and  decided  one^  but 
it  is  offered  aa  aa  effiMrtin  Uie  way  of  reodering 
justice  more  expedient  and  aatisfiustory  to  the 
public  at  laiigo.  Aa  such,  we  aeoept  it,  and 
believe,  with  proper  care  in  administration, 
the  new  courts  will  be  a  great  improrement  in 
the  criminal  law  of  the  oomitry.  We  hare 
heard  again  that  certain  of  the  judges  shrink 
from  the  work  as  an  unpleasant  and  painful 
tuk,  but  H  is  now  a  dkiCf  on  their  part  to  do 
all  in  their  power  to  give  beneficial  efiect  to 
the  law,  and  if  only  zeal  and  courage  with  dia^ 
ereiioa  be  broaght  to  the  work,  the  new  law 
most  be  asuoeess ;  and  we  argue  most  fiivor- 
^y  from  the  faatthat  the  judges,  one  and  all, 
have  joined  with  sudu  harmony  towards  a 
settled  procedore. 

It  was  the  saying  of  a  profotind  thinker, 
that,  in  respect  to  alterations  in  the  law,  *'  it  is 
good  not  to  try  experiments  except  the  neces- 
sity be  ufgent  or  the  utility  e^dent"  We 
agree  in  this,  and  will'call  attention'  to  k  few 
matters  showing,  we  think,  conclusively  that 
fione  change  was  called  fof,  and  that  the  sub* 
stitate  for  'Uie  old  pli^ocedure  is  vaslly  superior 
to  the  latfek*,  iind  m6re  Cfiil6u%at^d  to  render, 
in  file  Isi^i^  of  the  Attofne^-Cfeneral,  "  the 
ftdministhition  of  6ril!nihil  justice  more  ezpe- 
^ous  and  aatisfactory." 

Who  will  not  admit  that  it  is  a  matter  of 
nigh  concern  that" persons  in  prison  should  be 
speedily  tried;  if  innocent,  they  have  the  ear- 
liest opportunity  for  showing  it;  if  guilty,  their 
prompt  punishment  is  secured,  a  matter  of 
Almost  equal  importance.  If  tbd  offence  be 
trifling,  the  time  of  imlprisonment  between 
oomtnittal  and  inil  will  often  'be  a  far  greater 


punishment  than  the  offence  calls  for.  Im- 
prisonment in  a  common  gaol,  it  will  also  be 
admitted,  is  calculated  to  injure  and  deterio- 
rate the  position  and  character  of  any  man, 
whether  he  be  innocent  or  whether  about  to 
enter  on  the  career  of  crime ;  and  with  the 
young,  the  associations  of  a  prison  are  com- 
monly productive  of  the  most  disastrous  re- 
sults, for  young  persons  are  brought,  it  may 
be  for  the  first  time,  in  contact  with  criminals 
and  tainted  with  intercourse  With  them,  or 
the  vicious  youth  becomes  hardened  in  vice 
by  association  with  old  criminals,  or  criminals 
more  hardened  than  himself. 

The  expense  of  supporting  persons  in  tbe 
common  gaols  is  very  great,  and  is  borne  by 
the  localities,  and  it  was  impossible  to  guard 
against  lengthened  imprisonn^ent  without  trial« 
while  persons  charged  with  crime  could  onlj 
be  tried  at  the  regular  courts. 

All  these  manifest  evils — too  manifest  to 
need  more  than  naming  to  shew  that  some 
remedy  was  necessary— the  act  under  con: 
sideration  is  well  calculated  to  remedy.  TakiO 
the  case  of  an  innocent  person  committed  for 
trial  after  the  close  of  a  criminal  court  He 
might  under  the  old  law,  however  ready  and 
anxious  for  trial,  be  obliged  to  remain  in  gaol 
some  four  months  before  being  tried ;  no^ 
he  can  within  a  few  days  be  tried  before  th|» 
County  Judges'  criminal  court,  and  have  the 
opportunity  of  at  once  establishing  his  inno- 
cence. As  to  the  nature  of  the  tribunal, 
what  intelligent  man,  conscious  of  innocence, 
would  not  prefer  being  tried  before  an  educated 
man,  trained  to  the  investigation  of  facts  and 
above  the  reach  of  irregular  influences  rather 
than  by  a  number  of  men,  taken  from  the 
general  community,  utterly  unacquainted  with' 
the  investigation  of  facts,  and  with  but  Uttle 
scope  for  the  exercise  of  their  reasoning 
powers. 

Again,  a  trifling  larceny;  or  pthpr  offeno^ 
is  committed.  The  party jspes^diq  perhaps 
unable  to  procure  bail  (as  xpu^t  p(]^n  be  th^ 
case  in  a  moving  population,  o^  wb^n  it  i/» 
recruited  by  emigtation),  and  has  to  undergo 
months  of  imprisonment  when  probably  his 
sentence  would  be  only  for  a  iew  daysl  XV^ 
know  of  many  instances  of  cruel  hardsirips  in 
cases  of  this  kind  without  any  means  of  relioif 
Under  the  present  law  it  is  quite  possible  thaV 
the  prisoner  caii  be  tried  and  sentenced  to  a  pi 
propriate  punishment  withiii  fortJr-eighC  hours 
aft^r  his  commitment    Ve  he^d  not  enlarz^ 


..> 
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upon  the  evils  of  protracted  imprisonment, 
and  the  mingling  of  the  yoang  with  the  more 
hardened  criminals.  The  point  was  well  pnt 
by  Mr.  Justice  Gwynne  in  his  address  to  the 
grand  jury  at  the  "  Frontenac  Assizes : — 

"  Qrand  juries,"  said  the  learned  jndge,  "  will 
have  reason  to  rejoice  fn  the  diminution  of  labor 
falling  upon  them  when  the  act  shall  have  come 
into  perfect  operation,  and  the  accused  parties 
will  have  equal  reason  to  rejoice  that  an  oppor- 
tunity is  presented  them  of  relieving  themselves 
from  that  confinement  previous  to  k>ial,  which  the 
old  mode  of  procedure  necessitated :  much  of  the 
evil  incident  to  the  incarceration  of  persons  who 
may  be  Innocent  with  those  who  may  be  guilty, 
and  of  those  guilty  of  minor  offences  with  those 
who  may  be  guilty  of  more  heinous  offences  and 
,  arising  from  the  associations  and  interoommttni 
'Cations  of  vice  thus  introduced  will   be  also 
:  avoided." 

The  saving  of  expenses  is  the  lowest  ground 

*that  can  be  taken,  but  is  probably  the  ground 

thai  will  be  most  operative  with  people  in 

general — for  what   may  be  reftised   to  tbe 

soundest  argument  will  often  be  promptly 

•  conceded  to  a  popular  cry  for  economy  or  a 
business-like  necessity.     We  do  not  desire  to 
'Undervalue  economy  in  administration,  but 
would  not  give  undue  prominence  to  an  argu- 
ment upon  it,  when  the  proposition,  as  in  this 

:  case,  is  plainly  recommended  by  higher  con- 
sideratioaa^  but  that  there  will  be  an  enormous 
saving  in  gaol  accounts  for  the  maintenance 

•  of  prisoners  under  the  new  hiw  cannot  be 
doubted.  We  have  heard  it  estimated  at  fifty 
per  cent  or  more,  and  from  the  enquiries  We 
have  made  think  the  estimate  not  excessive. 
The  diminution  of  cases  for  the  regular  courts 
will  also  eflfbet  a  saving,  and  it  must  be  a  con- 
siderable one,  seeing  that  some  sixty  jurors  as 
well  as  the  officers  of  the  courts  are  under 
daily  pay,  and  if  a  number  of  prisoners  are  to 
be  tried  the  court  must  be  necessarily  delayed ; 

.  all  this  without  speaking  of  the  loss  and  the 

t  delay  to  suitors  and  witnesses  in  civil  eases. 

;  Not  that  tbe  work  of  the  new  court  is  to  be 

-  done  for  nothing, — the  ministerial  officers  en- 

I  gaged  must  be  pakl,  and  it  would  be  wise  and 

just  to  pay  them  Iib6rally,-^but  it  would  take 

the  expense  of  a  great  many  trials  before  the 

County  Judge  to  equal  the  cost  of  a  single  day 

at  the  assises  or  8Msioa& 

The  Oofinty  Judge's  orfaafnal  eonrt  will  be,  if 
we  may.  be  permitted  the  expression,  a  court 
of  perennial  gaol  delivery :  a  key  always  at 
hand  to  open  the  prison  doors  to  the  innocent ; 


and  in  this  aspect  alone  any  outlay  necessiry 
in  making  the  tribunal  thoroughly  efficient 
and  safe  would  bo  amply  justifled. 

The  new  law  has  been  most  &Torab1y  re- 
ceived by  the  thinking  men,  and  so  far  has 
been,  agsdn  to  use  the  language  of  Mr.  Jus- 
tice Gwynne,  '*  eminently  successful,  and 
prisoners  have  largely  availed  themselves  of 
the  opportunity  aflbrded  them  fbr  a  specUI 
trial ;  that  success  will  continue  to  attend  tbe 
measure  commensurate  with  so  good  a  begin- 
ning, there  is  eveiy  reason  to  hope  and 
believe." 

There  aT«  many  considerations  in  respect  to 
the  new  law  upon  which  we  shall  have  occasioB 
to  remark  hereafter ;  at  present  we  most  bring 
tills  article  to  a  close  by  invoking  the  judges 
and  officers  connected  with  the  new  jari^c- 
tion,  and  upon  whom  the  duty  of  carrying  out 
the  act  devolves,  to  be  eavAeet  and  zealouM  in 
endeavouring  to  secnrs  all  the  benefits  it  wu 
designed  by  its  author  to  accomplish,  tnd 
which  the  government  of  this  Province  is  be::t 
on  securing.  The  act  at  present  niay  be  said 
in  a  certain  sense  to  be  upon  trial ;  it  may, 
and  with  wise  and  carefbl  administradon  most 
remain  a  permanent  addition  to  our  system  of 
criminal  jurisprudence,  but  it  may  be  brought 
into  disrepute  and  its  vitality  destroyed. 
Amongst  all  the  wise  utterances  of  Lord  Bacoc 
there  is  none  more  true  than  this,  '*  that  the  life 
of  a  law  lies  in  the  due  execution  and  admin- 
istration of  it,"  and  it  is  well  that  it  should  be 
known  and  felt  that  with  the  County  Judges 
and  Gounty  Attorneys  rests  the  administn- 
tion  of  this,  one  of  the  most  important  crimi- 
nal acts  on  the  statute  book  of  Canada. 


The  Court  of  firror  and  Appeal  will  sit  for 
the  dispatch  or  business  on  3rd  January,  1S70. 


The  Toronto  Winter  Asazes  have  been  fixed 
for  the  10th  January  next  Hr.  Justice  Wil- 
soa  will  prsaidoi 


BELLS  BEFORE  THE  LSeiSLATUBE. 

The  following  Bills  are  now  under  the  con- 
sideration of  the  Local  Legislature.  The  Act 
to  amend  the  law  of  evidence,  which  we  give 
below  waa  introdueed  by  Mr.  Blake.  There  h 
also  another  to  the  same  effect,  brofoght  in  by 
Mr.  Clarke,  which  having  passed  the  second 
reading,  after  strong  oppo^Uoa  ftxmi  the  At- 
torney General  and  others  in  the  government, 
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was,  t<^ether  with  Mr.  Blake's  bill,  referred 
to  a  select  committee: — 


An  Act  to  amend  the  law  of  Evidence. 

Wherefis  the  inquiry  after  truth  in  civil 
cases  LD  the  Courts  of  Justice  is  often  obstruc- 
ted by  incapacities  created  by  the  present  law, 
and  it  is  desirable  that  full  information  as  to 
the  facts  in  issue  should  be  laid  before  the 
persons  who  are  appointed  to  decide  upon 
theoQ,  and  that  such  persons  should  exercise 
their  judgment  on.  the  credit  ofthe  witnesses 
adduced  and  on  the  truth  of  their  testimony, 
and  it  is  expedient  to  amend  the  law  df  evi- 
dence in  this  Province :  Therefore  her  Majesty, 
&c,  enacts  as  follows : 

L  No  person  offered  as  a  witness  shall 
hereafter  be  excluded  by  reason  of  incapacity 
from  crime  or  interest  from  giving  evidence 
either  in  person  or  by  deposition,  according  to 
the  practice  of  the  Court  on  the  trial  of  any 
issue  joined,  or  of  any  matter  or  question,  or 
on  any  enquiry  arising  in  any  civil  suit,  action 
or  proceeding  in  any  Court  or  before  any  judge, 
jury,  sherifl;  coroner,  magistrate,  officer  or 
person,  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive  and  examine  evi- 
dence, but  that  every  person  so  elected  may 
and  shall  be  admitted  to  give  evidence  on  oath 
or  solemn  afBr nation  in  those  cases  wherein 
affirmation  is  by  law  receivable,  notwithstand- 
ing that  such  person  may  or  shall  have  an  in- 
terest in  the  matter  in  question  or  in  the  event 
of  the  trial  of  any  issue,  matter,  question  or 
enquiry,  or  of  the  suit,  action  or  proceeding 
in  which  he  is  offered  as  a  witness,  and  not- 
withstanding that  such  person  offered  as  a 
witness  may  have  been  previously  convicted 
of  anj  crime  or  offence. 

2.  On  the  trial  of  any  issue  joined,  or  of  any 
matter  or  question,  or  on  any  inquiry  arising 
in  any  civil  suit,  action  or  proceeding  in  any 
Court  of  Justice,  or  before  any  person  having 
bylaw  or  by  consent  of  parties  having  autho- 
rity to  hear,  receive  and  examine  evidence,  the 
parties  thereto  and  the  persons  in  whose  be- 
half; any  such  suit,  action  or  proceeding  may 
be  brought  or  defended  shall,  except  as  here- 
inafter excepted,  be  competent  and  compel- 
lable to  give  evidence  either  tha  voce  or  by 
deposition,  and  the  husbands  and  wives  of  the 
parties  thereto,  and  of  the  persons  in  whose 
behalf  any  such  suit,  action  or  proceeding  may 
be  brougtit  or  instituted  or  opposed  shall,  except 
as  hereinafter  excepted,  be  competent  and  com- 
pellable to  give  evidence  either  viva  wee  or  by 
deposition  according  to  the  practice  of  the 
C<njrt  on  behalf  of  either  of  any  of  the  parties 
to  the  said  suit,  action  or  other  proceeding. 

3.  Nothing  herein  contained  shall  in  any 
civil  proceeding  render  any  person  compellable 
to  answer  any  question  tending  to  criminate 
hkaseir  or  to  subject  him  to  prosocution  for 
»ny  penalty- 

4.  Nothmg  hereinbefore  contained  shall 
J;f»ply  to  any  action,  sui^  proceeding  in  any 
Court  of  Common  Law  instituted  in  conse- 


quence of  adultery  or  to  any  action  for  breach 
of  promise  of  marriage,  nor  shall  render  any 
husband  competent  or  compellable  to  give  evi- 
dence for  or  against  his  wife,  or  any  wife  com- 
petent or  compellable  to  give  evidence  for  or 
against  her  husband  in  any  proceeding  institu- 
ted in  consequence  of  adultery. 

5.  No  husband  shall  be  compellable  to  dis- 
close any  communication  made  to  him  by  his 
wife  during  the  marriage,  and  no  wife  shall  be 
compellable  to  disclose  any  communication 
made  to  her  by  her  husband  during  the  mar- 
riage. 

6.  Sections  three,  four,  hve^  and  eighteen 
of  the  Act,  chapter  thirty-two  of  the  Consoli- 
dated Statutes  of  Upper  Canada,  entitled.  An 
Act  respecting  Witnesses  and  Evidence,  are 
hereby  repealed. 

An  Act  to  amend  sub-section  two  and  three  of 
section  nine  of  chapter  six  of  the  Act  passed 
in  the  thirty-second  year  of  Her  Majesty 
Queen  Victoria^  entitled  the  '^^ Law  Reform 
Act  0/^1808,"  and  to  repeal  section  two  of 
chapter  one  hundred  and  twenty-one  of  the 
Consolidated  Statutes  of  Upper  Canada 
(now  Ontario), 

Whereas,  it  is  desirable  to  amend  sub- 
section two  and  three  of  section  nine  of  chap- 
ter six  of  the  Act,  passed  in  the  thirty-second 
year  of  Her  Majesty  Queen  Victoria,  entitled 
the  "Law  Reform  Act  of  1868,"  and  to  repeal 
section  two  of  chapter  one  hundred  and  twenty- 
one  of  the  Consolidated  Statutes  of  Upper 
Canada  (now  Ontario),  entitled  "An  Act  re- 
specting the  expenditure  of  County  Funds  for 
certain  purposes  in  Upper  Canada  *' :  There- 
fore Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Assembly  of  the 
Province  of  Ontario,  enacts  as  follows : 

1.  That  from  and  after  the  passing  of  this 
Act  the  word  "Magistrates"  in  the  eighth  line 
of  sub-section  two  of  section  nine  of  the  *'Law 
Reform  Act  of  1868,"  shall  be  struck  out,  and 
the  words  "Board  of  Audit"  substitutotl  in- 
stead thereof. 

2.  That  sub-section  three  of  section  nine  of 
the  "Law  Reform  Act  of  1868"  shall  bo  re- 
pealed, from  and  after  the  passing  of  this  Act, 
and  the  following  substituted  in  lieu  thereof: 

"Such  of  the  said  accounts  and  demands  as 
shall  be  delivered  on  the  first  day  of  the  sit- 
tings of  the  said  Courts  of  Gfeneral  Sessions 
of  the  Peace,  or  of  Oyer  and  Terminer  and 
General  Gaol  Deliver}',  shall  bo  audited  by  a 
Board  of  Audit,  composed  of  the  Chairman  of 
the  Court  of  General  Sessions  of  the  Peace, 
and  two  other  persons,  who  shall  be  appointed 
annually  for  that  purpose  by  the  County 
Council  of  such  county  or  union  of  counties 
at  their  first  meeting  in  each  year,  not  more 
than  one  of  such  persona,  being  a  member  for 
the  time  being  of  such  County  Council.  And 
such  accounts  and  demands  shall  be  taken  in- 
to consideration  in  the  week  next  succeedio;;; 
the  week  in  which  such  sittings  ended,  and 
disposed  of  as  soon  as  practicable." 
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:  8«  That  it  shall  and  may  be  lawful  for  the 
County  Council  of  any  county  or  union  of 
oountied  to  pay  the  persons  appointed  by  them 
to  serve  on  the  Board  of  Audit  constituted  by 
this  Act,  any  sum  not  exceeding  two  dollars 
each  for  their  attendance  at  such  audit 

^ '  4.  That  from  and  after  the  passing  of  this 
Act  section  two  of  chapter  one  hundred  and 
twenty-one  of  the  Consolidated  Statutes  of 
Upper  Canada  (now  Ontarto),  entitled  "An 
Act  respecting  the  expenditure  of  County 
Funds  for  certain  purposes  in  Upper  Canada,^ 
be  and  the  same  is  hereby  repealed. 


An  Act  respecting  Pvhlie  Notice  and  Begitr 
'  tratian  ef  Trading  Partnerships  de. 

Her  Majesty,  by  and  with  the  advice  and 
fconsent  of  the  Legislative  Assembly  of  the 
Province  of  Ontario,  enacts  as  follows : 

\ ,  1.  All  persons  associated  in  partnership  in 
Ontario  for  trading,  manufacturing,  or  mechao- 
if:al  purposes,  or  for  purposes  of  construction 
of  roads,  dams,  bridges,  or  other  buildings,  or 
for  purposes  of  colonization  or  settlement,  or 
of  land  traffic,  shall  cause  to  be  delivered  to 
^he  Clerk  of  the  Peace,  and  to  the  Registrar  of 
each  County  in  which  they  carry  on  or  intend 
to  carry  on  business,  a  declaration  in  writing, 
signed  by  the  several  members  of  such  partner- 
ship, when  all  such  members  are  at  the  time  of 
making  the  same  in  this  Province;  and  if  any 
of  the  said  members  be  absent  at  the  time, 
then  by  the  members  present,  in  their  own 
names,  and  for  their  absent  co-members,  under 
tbeir  special  authority  to  that  effect 

I  {2.)  Such  declaration  shall  be  in  the  form; 
oir<  to  the  effect  of  the  Schedule  to  this  Act, 
and  shall  contain  the  names,  surname,  addi- 
tion and  residence  of  every  partner,  and  the 
name,  style  or  firm  under  which  they  carry 
on,  or  intend  to  carry  on  such  business,  and 
shall  also  state  the  time  during  which  the  part- 
nership existed,  and  declare  that  the  persons 
therein  named  are  th^  only  members  of  such 
partnership. 

(3.)  Such  declaration  shall  be  filed  within 
sixty  days  after  the  formation  of  the  partner- 
sliip,  and  a  like  declaration  shall  be  filed  in  like 
U^nner,  when  and  so  often  as  any  change  or 
alteration  takes  place  in  the  members  of  such 
partnership,  or  in  the  name,  style,  or  firm 
onder  which  they  intend  to  carry  on  their 
business. 

(4).  Each  and  every  member  of  any  part- 
nership, with  i^egard  to  which  the  requirements 
of  this  section  are  not  complied  with,  shall  be 
Wable  to  a  penalty  of  two  hundred  dollars,  to 
be  recovered  in  ahy  coart  having  jurisdiction 
in  civil  cases  to  tlie  amount  Of  luch  penalty, 
hy  any  person -suing  as  well  in  his  own  behalf 
lis  on  befa^Llf  of  her  Majesty  ;  and  one  moiety 
of  such  penalty  shall  bekmg  to  the  Crown  for 

ee  uses  of  the  Province,  and  the  other  moiety 
.  the  party-  sutng  for  the  same,  unless  the 
-9uit  be  /brought  ^as  it  mav  <  be)  on  behal  f  of  the 
^ooim  oaly^  in  which  :<»so  the  whole  of  the 


penalty  shall  belong  to  Her  Majesty  for  th« 
uses  aforesaid. 

2.  The  Clerk  of  the  Peace  and  the  Ptegistrar 
shall  enter  each  such  declaration  as  aforesaid 
in  a  book,  to  be  by  them  kept  for  that  purpose, 
which  shall  be  at  all  times,  during  office  hours, 
open  to  the  inspection  of  the  public  gratuitous- 
ly ;  and  for  registering  each  such  declaration. 
the  Clerk  of  the  Peace  and  the  Registrar  sball 
each  be  entitled  to  demand,  from  the  person 
delivering  it  to  him,  the  sum  of  fifty  cents,  if 
it  does  not  contain  more  than  two  hundrsi 
words,  and  at  the  rate  of  five  cents  per  hun- 
dred words  for  all  above  the  number  of  tiro 
hundred. 

8.  The  allegations  made  in  the  declaration 
aforesaid  shall  not  be  controvertible  as  against 
any  party  by  any  person  who  has  signed  the 
same,  nor  against  any  party,  not  being  a  rneia- 
ber  of  the  partnership,  by  any  person  who  has 
signed  the  same,  or  who  was  really  a  member 
of  the  partnership  therein  at  the  time  such  d^ 
claration  was  made ;  nor  shall  any  such  signer 
or  partner  be  deemed  to  have  ceased  to  be  a 
partner,  until  a  new  declaration  has  been  niade 
and  filed  by  him  or  his  partners,  or  any  of 
them  as  aforesaid,  stating  such  alteration  in 
the  partnership : 

(2).  Nothing  in  this  Act  shall  exempt  froa 
liability  any  person  who,  being  a  partner,  has 
not  been  mentioned  in  the  declaration,  and 
such  person  may,  notwithstanding  such  omis- 
sion, be  sued  jointly  with  the  partners  men- 
tioned in  the  declaration,  or  they  may  be  sued 
alone ;  and  if  judgment  be  recovered  against 
them,  any  other  partner  or  partners  may  be 
sued  jointly  or  severally  in  an  action  on  the 
original  cause  of  action  upon  which  socb  judg- 
ment was  rendered ; 

(8).  Nor  shall  anything  in  this  Act  be  con- 
strued to  affect  the  rights  of  any  partners  with 
regard  to  each  other,  except  that  no  such  de- 
claration, as  aforesaid,  shidi  be  controverted 
by  any  signer  thereof. 

4.  If  any  persons  have  been,  ot  are  associ- 
ated as  partners  in  Ontario,  for  any  of  the 
purposes  mentioned  in  the  first  section,  aiid 
no  declaration  has  been  filed  as  itfbresaid  with 
regard  to  such  partnership,  tbeo  any  suit  or 
action  which  might  be  brought  against  all  the 
members  of  a  partnership,  may  also  be  brought 
against  uiy  one  or  more  of  them  as  carrying 
oa,  or  as  having  carried  on  trade  jointly  vitb 
others  (without  naming  such  Qtbers  in  the  bill 
of  complaint,  writ  Or  declaration)  under  the 
name  and  style  of  their  said  partnership  firm; 
and  if  judgment  be  recovered  against  him  or 
them,  any  other  partner  or  partners  may  be 
sued  jointly  or  severally  on  the  priginai  cause 
of  action  oij  which  such  judgment  has  been 
rendered ; 

(2.)  If  any  such  puit  or  action  is  founded  oo 
any  obligation  or  instrument  in  writing,  is 
which  all  or  any  of  the  partners  bound  by  tt 
are  naroed«  then  all  the  paitners  named  there- 
in shall  be  made  pvtrtiea  to  such  action ; 

(3).  The  servioeof  any  bill  of  oomplvB^ 
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writ  of  summons  or  process,  for  any  claim  or 
demand  upon  any  existing  partnership  liability 
at  the  office  or  place  of  business  of  such  exist- 
ing partnership,  carrying  on  business  within 
this  Province,  is  and  shall  be  held  to  have  the 
same  and  equal  effect  as  a  service  made  upon 
the  members  of  the  said  partnership  personal- 
ly, and  any  judgment  or  decree  recovered  or 
made  against  any  member  of  such  existing 
partnership  for  a  partnership  debt  or  liability, 
shall  be  executory  by  process  of  execution, 
igainst  all  and  every  the  partnership  stock, 
property  and  effects,  in  the  same  manner,  and 
to  the  same  extent,  as  if  such  judgment  or  de- 
cree bad  been  rendered  or  made  against  such 
partnership. 

5.  The  word  ''partnership,"  in  the  foregoing 
section  of  this  Act,  shall  include  any  unincor- 
porated society,  company  or  association  for 
trading  purposes,  or  for  any  of  the  purposes 
meniioned  in  the  first  section  ;  the  word 
"trade/*  shall  include  any  of  the  purposes 
last  referred  to;  and  the  words  "suit"  and 
"action"  shall  include  any  proceeding  at  law  or 
in  equity  to  which  any  such  partner  is  a  party. 


SCHBDULB  A. 


ProTince  of  Ontario 


'o.  1  Tc 


of 


in  County  of 


( Groc€ri\  hereby  certify  that  we  (have  carried 
OQ,  and)  intend  to  carry  on  trade  and  business 

as  {groe0r$)  at  ,  io  partnership  under 

the  name  or  firm  of       ■     ■  [or  as  the  case  may 
,  or  I,  (or  we),  the  undersigned,  of 


hereby  certify  that  I  (or  we)  (have  carried  on, 
and)  iotend  to  carry  on  trade  and  business  as 

■ ,  at  — : — ^  in  partnership  with  0.  D.  of 

^  and  £.  F.  of ,  and  that  the  said 

partnership  hath  subsisted  since  the  —  day 

of ,  one  thousand  — ,  and  that  we  (or  I 

and  we,  and  the  said  C.  D.  and  £.  F.  ],  are  and 
have  been  since  the  said  day  the  only  mem- 
bers of  the  said  partnership. 

Witness  our  (or  any  of  our)  hands  at 
this day  of one  thousand . 

A  B.  usually  residing  at  — ^. 
B.  C.  usually  residing  at  — . 
D.  E.  usually  residing  at . 

Filed  in  the  office  of  the  Registrar  of  the 

County  of ^  at  — ,  on  the  —  day  of 

• — .18—. 


Registrar,  County  of 


tm 


SBLECTIONS. 


BARON  BBAMWELL'S  OPINION  OF 
TRIAL  BY  JURY. 

The  evidence  given  by  Baron  Bramwell 
before  the  Law  Courts  (Scotland)  Commission 
as  to  trial  by  jury  is  worth  attention.  In 
ansrer  to  Mr.  Shattd's  question,  '*  In  the 
majority  df  eases  do  you  think  that  a  trial 
^fore  a  jury  or  before  a  judge  is  to  be  pre- 
ferred?* Baron  Bramwell  answers— ♦*  That 
is  a  very  large  question  indeed.  I  think  if  I 
viQtcd  the  truth  to  be  asoertaaned  dn  that 


particular  case,  I  should  prefer  an  intelligent 
man  who  had  been  in  the  habit  of  exercii»ing 
his  faculties  all  his  life  on  such  questions  to 
twelve  men  who  had  not  been  in  the  habit  of 
exercising  theirs,  who  might  not  be  so  intelli- 
gent men,  who  certainly  have  not  been  in  the 
habit  of  exercising  them  together,  farmers  and 
others,  who  are  very  mu<;h  fatigued  from  being 
taken  and  shut  up  in  a  hot  court  If  I  want- 
ed nothing  but  the  truth  in  a  particular  case, 
I  should  prefer  the  verdict  of  the  judge;  and 
it  seems  to  me  impossible  to  doubt  that  he  is 
the  preferable  tribunal.  When  I  was  first 
made  a  judge  myself,  I  was  very  strongly  in 
favour  of  trials  being  before  a  judge ;  but  1 
am  afraid  that  the  jury  is  a  crutch  that  I  hare 
been  leaning  on  for  so  long  a  time  that  I  have 
now  got  used  to  it,  and  I  don*t  think  I  am  as 
good  a  judge  of  the  question  as  I  was  13  years 
ago.  Moreover,  there  is  no  doubt  that  trial 
by  jury  popularises  the  law.  I  remember  a 
case  before  the  House  of  Lords  in  which  I  was 
contending  for  a  particular  construction  of  a 
covenant,  and  my  brother  Willes  was  contend- 
ing the  other  way,  and  the  question  put  to  me 
was.  How  was  it  possible  that  people  should 
enter  into  so  stringent  a  covenant  as  you  con- 
tend for  ?  I  said,  '  My  lords,  they  will  trust 
to  that  true  court  of  equity,  a  jury,  which,  dis- 
r^arding  men's  bargain  and  the  law,  will  de- 
cide what  is  right  in  spite  of  all  you  say  to 
.  them.*  And  it  is  so.  I  don't  say  that  they 
do  not  regard  the  law,  for  I  believe  they  do ; 
but  every  man  must  feel  that,  although  he 
may  have  the  law  on  his  side,  he  is  in  some 
peril  if  the  justice  of  the  case  is  not  with  him 
also.  I  think  it  would  be  difficult  to  discri- 
minate between  civil  and  criminal  cases  ;  and 
in  criminal  cases  I  think  it  is  better  that  the 
judge  should  not  be  the  man  to  find  the  pri- 
soner guilty ;  but  it  is  a  very  large  question, 
and  I  feel  some  hesitation  in  offering  an  opin^ 
ion  about  it'* 

In  answer  to  a  further  question,  "You 
have  had  no  cause  from  your  great  experience 
to  be  dissatisfied  with  jury  trials  ?"  the  learn- 
ed Baron  answers — **No.  There  are  cases 
in  which  juries  go  wrong;  for  instance,  in  an 
action  again st*  a  railway  company,  they  gen* 
orally  go  wrong  there;  in  actions  for  disch^r^ 
ing  a  servant  they  generally  go  wrong;  in 
actions  by  a  tradesman  against  a>  gentleman 
in  questions  whether  articles  supplied  wero 
iMcessary  to  an  infant  or  wife,  they  are  sure  to 
go  wrong ;  in  actions  as  to  malicious  preseou- 
tion,  they  are  always  wrong.  You  may  say 
to  them,  *  The  question  is  not  whether  t^e 
man  is  innoceut,  but  whether  there  is  abseooe 
of  reasonable  cause  and  malice,  but  in  vaia; 
They  find  for  the  innocent  man." 

Id  answer  to  Mr.  Justice  Willes*  questton-u. 
**  And  oases  of  running  down  f "  Baron 
Bramwell  repliesr-^*^  There  they  generally  find 
for  the  plaiattfi^  so  much  so^  that  a  man  who 
has  run  down  aeother,  if  he  is.  wise,  will  bring 
the  action  firsL  \  remember  one  case  par  J 
ticularly,  in  which  the  question  was  whether 
the  man  tfani  retovered  was  free  from  blame,' 
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and  there  was  blame  in  the  other ;  and  each 
recovered  in  the  action  where  he  was  plaintiffl" 
— Law  Times. 


MAGISTBATES,  MUKICIPAL, 
nJSOIiVBNCY,  ft  SCHOOL   LAW. 


NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Coalition  bt  CAHDiDATia— AoaiiCT— Uhpum 
iKrLUEHOi—ELacTioir.— There  being  a  ooaliiion 
between  candidates,  tba  agent  of  one  becomeB 
the  agent  of  the  other;  and  if  a  oomipt  act  is 
hroaght  hone  to  the  one,  both  are  unable  to  hold 
their  seats.  Bnt  penonal  oormption  must  be 
proTed  against  each  Indiiridaally :  the  proof  per- 
sonally against  the  one  does  not  prove  it  person- 
ally agahist  the  Other. 

Doing  or  threateiiing  tioknoa  to  an  elector  to 
indnoe  him  to  Vote  or  refrain  from  voting,  viti- 
ates the  election,  although  done  by  an  agent 
only.  And  if  that  is  done  which  a  man  has  a 
perfect  right  to  do,  btft  with  a  view  to  infliaeaee 
a  Tote,  it  is  intimidation.  Ex.  gr.  if  a  landlord 
threatens  to  torn  ont,  or  dcies  tarn  out  a  tenant 
for  his  tote,  that  is  inflicting  harm  or  loss  within 
the  statnto. 

An  employer  who  dismisses  his  servant  on 
aoconnt  of  his  vote  is  also  gailty  of  nndne  in- 

flaence. 

Whether  the  withdrawal  of  custom  from  a 
tradesman,  or  a  threat  to  withdraw  it,  amounts 
to  nndne  influence  is  a  question  of  degree. 

SembUf  where  the  loss  proposed  to  be  inflicted 
in  this  way  would  seriously  affect  the  SAleible 
value  of  the  goodwill  of  a  business,  it  would  bo 
such  a  loss  as  is  contemplated  by  the  statute. 

The  loss  must  be  so  serious  that  a  judge  could 
direct  a  jury  in  a  criminal  court  that  a  person 
threatening  to  Inflict  or  inflicting  it  was  guilty  of 
a  misdemeanor. 

A  threat  to  ezerdise  undue  influence  must  be 
deliberately  uttered  with  the  intention  to  carry 
it  into  effect,  and  not  in  a  moment  of  anger ; 
whilst  the  loss  to  be  inflicted  must  not  be  too 
remote. 

An  act  of  treating  under  sect.  23  of  17  &  18 
Vict.  0.  102,  does  not  affect  the  election.  If  it 
comes  within  the  4th  section  it  will  affect  the 
election.  But  the  candidate  will  be  responsible 
if  he  is  in  any  way  accessory  to  the  giving  or 
providing  of  refreshment  corruptly,  t. « ,  #ith 
the  view  of  influencing  votes  at  the  election  then 

pending. 

The  question  whether  the  Intention  was  to  in- 
fluence votes  must  depend  upon  the  circumstances 
and  the  manner  In  which  the  refrCibment  was 


given,  the  time  whan  itwas-doae,  and  very  vftdi 
vpoB  the  natara  of  the  entarCaimMBt 

The  difference  between  the  gluing  of  meat  aad 
the  giving  of  drink  considered. 

There  is  no  law  which  prohibits  the  gitiag  of 
feasts  to  eteetors  after  the  deetion.  The  aalbo- 
rity  oT  a  person  requested  to  canvass,  and  » 
made  an  agent,  ceases  with  the  election ;  sni 
unless  there  is  something  to  show  «outtaiiiBg 
•■tharity,  that  persea  ooald  not,  by  fi^ag  a 
feast  ten  days  after  the  aleatiaa,  vpset  tUt 
•lectioB. 

The  44th  sect,  of  81  &  82  Tict.  o.  125,  nji 
that  if  any  candidate  is  proved  to  have  pertoo- 
ally  engaged  as  a  caavasser  ar  agent  for  the 
management  of  fats  eleelson  a«y  yaroa%  kneaisf 
that  meh  person  wtttthi  seven  yean  prtrvkMs  td 
snch  engagement  has  been  fovnd  guilty  of  cor- 
rupt practices,  the  election  shall  be  void : 

If  eld,  that  it  is  enough  if  such  a  parSkM  is  eft- 
gaged  with  the  candidate's  knowledge. 

Held,  further,  that  the  statute  is  not  c'tDfiaei 
to  paid  agents,  but  the  person  eagigcl  ma^t  h? 
an  agent  for  the  management  of  at  leaM  p«ft 


c: 


the  election. 

P.  was  scheduled  by  Bribery  Coftrtnissi oners 
within  seven  years,  and  act^d  in  a  wsj  vbi'^b 
"would  have  made  him  an  agent  for  the  pQip«ie 
of  affecting  the  seats  of  the  candidates  b;  or^- 
nary  corrupt  practices.  The  enndidatoa^  howevfr, 
both  denied  any  knowledge  that  ha  was  in  tlif 
schedule,  or  that  he  was  acting  as  Itae  cbainnQ 
of  a  certain  ward  committee.  There  wm  no  eri- 
dence  that  either  candidate  had  wilf\i11y  shut  bis 
eyes  to  the  engagement  of  P.,  and  if  was 

Held,  that  the  engagement  did  not  aff«et  tltf 
election. — The  County  of  Norfolk  {Northern  Dm- 
ihn),  21  L.  T.  Kep.  264. 


IssOLVBNCT. — 1.  That  the  nnllity  declared  tj 
paragraph  2  of  section  8  of  the  Insolvent  Act  of 
1864  is  an  absolute  nullity,  and  a  promUsorf 
note  giyen  in  violation  of  the  provisions  of  saii 
paragraph  is  absolutely  null  and  void  ab  inuio 
even  in  the  hands  sf  a  third  pirty  innocent  fadlder 
before  maturity — Tn  te  Henr^  Davis  tt  al,  h- 
eolventt  v.  E.  Muir  et  at..  Claimant*.  13  L-  C-  J 
184. 

2.  That  the  privilege  of  the  landUrd  on  tbe 
proceeds  of  the  effects  found  on  the  premises 
leased,  is  not  affected  by  the  InsoWeot  Act  of 
1864,  and  has  precedence  over  the  pr!vi'p?«  ^^ 
the  assignee  and  the  io>io1vent  fof  the  ce?t»  of 
their  respective  discharges  under  tbe  Act— '* 
re  Catherine  Sforp*m,  Int^dpent  v.  Jp^n  If^y^  '^ 
al,  13  L.  C.  J..  187. 
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Blbotioks.— A  mnnber  WM  ia  the  habit  of 
sendiog  domi  to  his  agent  anniiallj  a  sum  of 
£^0  to  be  diBtributed  in  Christmaa  gifts.  He 
gare  no  direfitions  as  to  how  it  should  be  expend- 
ed, and  made  no  inqairies : 

Held,  that  the  giving  of  Christmas  gifts  was 
not  a  matter  to  avoid  the  election,  unless  it  was 
ihown  that  the  gifts  dispensed  hj^  a  responsible 
%gwt  had  inflaenced  rotes. 

Where  there  is  some  evidenee  of  Intimidation, 
IB  considering  whether  the  flneedom  of  eleetion 
has  been  so  interfered  with  as  to  affect  its  valid- 
it/,  the  extent  of  th«  majoritj  obtained  bj  the 
ritting  members  nnst  bo  considered. 

A  member  is  respooslble  for  the  act  of  an 
egSBt  done  eoatrarj  to  instruction,  bat  if  the 
tgsot  treaeherouslj  or  traitoronsly  agrees  with 
the  other  side,  then  if  he  does  a  eormpt  act  it 
woald  not  raeate  the  seat  unless  it  is  prored  that 
the  corrupt  act  was  at  the  especial  request  of  the 
member  himself  or  that  some  untainted  and 
tQthonsed  agent  of  the  member  directed  the  act 
to  be  dooe. 

Bat  the  seat  wonld  be  affected  if  a  man  being 
ID  agent  is  tricked  by  the  other  party  into  com- 
isUting  a  oorrapt  act,  he  himself  honestly  still 
mteoding  to  act  as  agent. 

It  was  shewn  that  committees  were  formed, 
hsTiog  at  their  heads  paid  agents  for  the  purpose 
of  getting  the  men  together,  so  that  they  might 
be  eormpted  at  any  moment  at  which  it  might 
become  necessary.  It  was  not  proved  that  **  the 
Up"  to  vote  was  given,  but  it  was  proved  that 
several  of  the  voters  so  collected  together  did  not 
vote  for  the  other  side.  Further,  the  names  of 
many  voters  were  written  by  an  agent  upon  a 
card,  and  it  was 

Held,  that  the  proceedings  of  these  orgaaisa* 
tioQs  and  of  the  agents  amounted  to  bribery. 

An  agent  of  the  sitting  member  organised  a 
^igilanoe  committee  for  the  purpose  of  detecting 
bribery  on  the  other  side,  and  in  a  public  epeech 
«xhcrted  bis  audience  not  to  allow  their  voters 
to  Yote.  This  advice  was  followed  on  the  follow- 
ing day : 

ffcldf  intimidation  for  which  the  member  was 
responsible. 

SfmbUf  it  is  illegal  to  employ  a  number  of 
pwsnija  10  actively  search  for  corrupt  practices 
oa  the  part  of  opponents,  and  if  they  use  vio- 
lence in  so  doing  it  will  amount  to  intimidation. 

There  being  cross  petitions,  and  each  aide 
baviog  failed  in  part  and  snceeeded  in  part : 

ffdd,  that  they  should  bear  their  own  oosts«-» 
r<irdB0rou0h  £leciion^  21  L.  T.  Rep.  210, 


SIMPLE  CONTBACTS  &  AFPAIBS 
OP  EVBBY  DAY  LIFE. 

N0TE3  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

MOBTGAQB — ABSBNCC   0»   COTBNAWT  TO   PAT — 

Plbadimo- — ITeldf  on  demurrer  to  the  plea  in  this 
case,  that  the  mere  words,  contained  in  the  pro- 
viso to  a  mortgage,  **  in  three  equal^  payments 
to  be  respectively  made,"  were  not  sufficient  to 
create  a  corenant  to  pay  the  amount  ppeei0ed  — 
Jtteksoti  T.  Ttomam,  19  U.  0.  C.  ?.  394. 


ItLKOTtittATi  Chtidbsk.-"!.  Tostator^  after  a 
gift  to  "my  son  T."  (who  was  illegitimste),  di- 
rected a  divivion  of  his  estate  into  seven  parts, 
one  of  which  he  gave  to  his  wife  and  after  her 
death  to  '*  such  of  my  children  to  whom  the 
other  six  shares  are  given. '-^  He  directed  those 
six  shares  to  be  paid  **  among  all  my  children 
living  at  my  decease,  except  my  son  T."  Testa- 
tor left  seven  children,  of  whom  two  (T.  and  A  ) 
were  illegitimate.  B€ld*  that  A.  was  not  entitl- 
ed to  a  sh«re.--/A  r$  WeWt  JSsiatt,  Law  Rep.  6 
£q.  599. 

i2.  An  nomarrie«l  woman,  by  will,  deacribipg 
herself  as  a  spinster,  gave  hor  property  to  her 
children.  She  had  four  illegitimate  children  and 
in  a  codicil  she  descritatd  them  by  name.  Jleld* 
that  these  chihiren  and  not  the  next  of  kin  were 
entitled  to  the  property.— C^t/<o»  t.  Goodbun, 
Law  Rep.  6  Eq.  278. 

8.  Testator  gave  a  fund  to  his  daughter  M. 
fnr  life,  and  after  her  death  to  all  the  children  of 
M.  begotten,  or  to  be  begotten,  in  equal  shares* 
At  the  time  of  the  testator's  death  M.  bad  four 
children  by  A.,  whom  the  testator  believed  to  be 
M  's  lawful  hnsband,  and  after  the  testator's 
death  M.  had  three  more  children  by  A.  The 
marriage  between  M.  and  A.  turned  out  not  to  be 
lawful.  M.  never  had  sny  legitimate  childi^en. 
Held,  that  thf  children  born  before  the  testators. 
death  took  under  the  gift,  but  those  bom  after 
his  death  did  not -^BoU  v.  Sindrey,  Law  Rep.  7 
Eq.  170. 

4.  Illegitimate  children  of  an  unmarried  wo- 
man described  in  the  will  by  her  maiden  n&tne, 
are  entitled  to  share  in  a  legacy  to  her  **  and  her 
two  youngest  daaghters." — Savage  v.  JRohertaon^ 
Law  Rep.  7  Eq.  l76. 


AoBBTS  or  CoRPOBATiON. — Parties  professlug 
to  act  as  agents  of  a  corporation,  caunot  be 
allowed  to  make  a  profit  on  the  purchase  of  pro- 
perty for  such  corporation,  and  an  action  may 
be  maintained  by  stockholders,  in  the  name  of 
the  company,  to  recover  monies  thus  fraululently 
obtained  by  the  promoters  of  9uch  corporation. 
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The  acts  of  either  of  several  parties  conoerned 
M  partners  in  such  a  fraud,  are  evidence  in  anch 
action. 

•  The  morality  of  the  law  holds  the  party  to  tho 
position  be  assamed  to  occupy. — Simons  et  al  v* 
Vulcan  OU  Co.—S.  O.  Penn. 


Infant.— The  defendant,  beii^;  of  age,  signed 
the  following  statement  at  the  foot  of  an  account 
of  the  items  and  prices  of  goods  furnished  to  him, 
while  an  infant  by  the  plaintiff:  »*  Particulars  of 
account  to  the  end  of  1867,  amounting  to  162/. 
11*.  6rf ,  I  certify  to  be  correct  and  satisfaotoiy." 
Ilefd,  that  this  was  not  such  a  ratification  in  writ- 
iog  of  the  contract  within  9  Geo.  IV.  o.  14,  s.  5, 
as  to  render  him  liable. --JZo»0  v.  Bopwood,  Law 
a<»p  4  Q.  B.  1. 


Factor.  —  An  agent  *Mntm8ted  with,  and  in 
possession  of,  goods,"  within  the  Factors  Acts, 
is  a  person  who  is  intrupted  as  agent  for  sale ; 
and,  consequently,  one  whose  authority  to  aell 
has  been  revoked  cannot  pledge  goods  which  bad 
been  intrusted  to  him  for  sale ;  but  Which  he  has 
wrongfully  retained  after  his  authority  has  been 
revoked,  and  the  goods  demanded  from  him  by 
hia  principal — (Bxcb.  Cli.)^I\ienlei  t.  MohHs, 
Law  Rep.  4  C.  P.  98. 


LiFB  Insvranoi. — A  onstom  among  life  Insu- 
rance companies  to  allow  thirty  days'  grace  for 
the  payment  of  premiums,  notwithstanding  a 
clause  of  forfeiture  for  non-payment  on  the  day 
they  become  due  exists  in  the  policy,  is  valid  to 
interpret  the  contract,  and  may  be  proven  by 
the  insured. 

Evidence  that  the  practice  of  the  company  was 
to  give  notice  at  the  time  at  which  the  premiums 
fell  due,  and  that  they  ommitted  to  do  so  on  the 
ocourreoce  of  the  default  in  question,  or  that 
they  so  dealt  with  the  insured  as  to  put  her  off 
her  guard  is  admissable  as  evidence,  fVom  which 
the  jury  may  draw  tha  conclusion  that  the  insured 
was  mislead  by  the  company,  the  company  can- 
not take  advantage  of  a  default  which  they  have 
themselves  contributed  to  or  encouraged. — Eelme 
r.  Life  Iruuranee  Co.,  U.  S.  Report 

Gift. — A  check  was  given  by  A.  to  B.,  and 
presented  without  delay.  The  bankers  had  suffi- 
cient assets  of  A.,  but  refused  payment  because 
they  doubted  the  signature.  The  next  day  A. 
died,  the  check  not  having  been  paid.  Held,  a 
complete  gift,  inter  vivos,  of  the  amount  of  the 
check. — Bromley  v.  BrwUon,  Law  Rep.  6  Eq.  275. 

Lord  Thuriow*s  appearance  when  presiding  in 
the  Houee  of  Lords  was  very  grave  and  imposing, 
and  Fox  once  remarked  that  it  proved  him  dis- 
honest, for  no  person  oould  be  so  wise  as  Thariow 
l(»ked,-^Bemh  and  Bar. 


OTSTTABIO  BEPOBTS 


MUNICIPAL  CASE. 


(Before  Hit  Honor  Jaxxs  B.  Oowak,  Judge  of  the  Co«b^ 
Coart  of  the  County  of  Sinoee.) 

In  THB  1IATTB&  Of  ArPIAL  YBOM  THB  CoUHTT 
GOUMOIL  OV  THR  COUJITT  OF  SUfOOB  IB  £0II7A£* 
IZIHO  THB  ASSBSSMBBT  BOLLS. 

A»se$9ment  Art  of  1869,  tee.  71-^BipLaliBation  of  RoBs-^ 
Prvcedur^—Tows  an4  VUlagtt, 

Held,  in  equftlizisg  the  roUa,  although  a  dUft^rcnce  is 
recognised  by  32  Tic.  cap.  26,  sec.  71,  between  toAvii  autl 
village  property  and  conntry  property,  that  asthv  valna- 
tion  of  the  former  is  arbitrarily  redacted  by  t  wo-ftfVha,  the 
duty  of  theCoimty  Coaoicil  is  to  increase  or  decrease  the 
aggregate  valuations  of  townships,  towns,  and  village^ 
as  the  rolls  stand,  as  well  as  to  make  the  8tatnt<iry 
redaction  with  respect  to  the  latter— town  and  village 
roils  being  aabj«et  to  equalisatioa  In  the  aarae  wbj  as 
townships. 

Statement  or  the  mode  of  procedure  adopted  in  bringing 
the  question  for  consideration  in  this  cane  before  ^b» 
Jadge  of  the  County  Court  under  sub-sec.  S  of  aec  71. 

Reroarlcs  upon  the  diffieulty,  under  the  present  system  of 
assessment,  of  arriving  at  a  fair  etiualLzation  of  the 
Assessment  Rolls  in  different  townships. 

[fiarrie.  Jnly  SI,  1869.] 

This  was  mi  appeal  to  the  judge  of  the  Conntf 
Court  of  the  County  of  Simeoe  from  the  deoisioii 
of  the  County  Council  of  thet  Count j,  under  see. 
71  of  the  Aeseasment  Aet,  of  1869,  in  equaliung^ 
the  assessment  rolls  fbr  the  preoeding  finandal 
year.  The  faets  of  the  case  ftelly  appear  in  the 
jwdgment  of 

GowAN,  Co.  J. — Finding  no  procedure  Imld 
down  in  the  law  by  which  the  JumdiotMn 
ooder  seo.  71  of  the  Assesement  Aet  of  1869  hi 
given,  I  appointed  a  day  to  hear  all  parties  ta- 
terested  and  settle  as  to  the  oourse  of  procedure, 
having  reference  to  the  nature  of  the  Jurisdio- 
tion,  and  the  time  limited  for  heaving. 

On  the  day  appointed,   the   Reeves  for  the 
greater  number  of  municipalities  were  present. 
The  Warden  also  was  present,  but  not  as  anther- 
ized  for  the  purpose  by  the  County  Council  — 
Upon  the  appeal  being  lodged  I  stated  my  desire 
to  bear  the  several  monioipalitice,  and  that  I  wa» 
prepared  either  to  hear  them  by  counsel  or  by 
some  member  of  the  corporation,  authorised  to 
aet  for  the  body  entitled  t«  be  heard,  but  thait 
I  could  not  listen  to  unautboriied  advocacy  ^9 
permit  it  before  me.     The  appelUnts  alone  were 
represented  by  counsel.    The  reerves  appeared  im' 
person  on  behalf  of  their  several  mvnicipalltiefl. 
I  then  required  the  appellants  to  hand  in  at  o«ee 
a  full  and  specifio  declaration  or  statement  vf 
what  was  objected  to  in  the  equalisation  by  th« 
County  Coiioeil,  and  what  it  was  clasmed  ought 
to  have  been  done ;   in  fact,  fall  particulars  to 
whioh  they  (the  appellants)  were  to  be  confined 
in  evidence,  and  I  required  similar  declaration 
and  olaim  from  the  other  muaieipalities  desiring 
to  be  heard  and  with  the  like  object — these, 
declarations  were  all  put  in^^^s  the  doty  might 
be  thrown  upon  me  to  equalise  the  whole  assesiK 
meut  for  the  County.    I  further  stated  that  I  was 
prepared,  so  far  as  time  would  allow,  to  h«»r 
evidence  submitted  by  any  munieipality  to  assist' 
me  to  a  just  equalisation,  and  I  nasied  the  diy 
when  I  would  commenoe  takln|^  aay  ei^denma* 
that  might  be  subatttted  to  ms.     lo  the  eoursa 
of  the  discussion  as  to  the  division  of  the  tim^r^ 
available  for  wiva  tfoes  testlmosiy,   it  was  pro* 
poAed  to  leave  the  matter  In  my  hao^opoa  Uir 
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dccnmeotai^  eiideooe  of  a  public  chikvaoter  that 
I  migbC  call  for,  and  that  I  waa  to  proceed  to 
bear  and  determioe  the  matter  of  tbe  appeal 
under  tbe  power  and  proTisicBfl  of  Bub-sec.  3  of 
sec.  71,  of  tbe  Assessment  Act,  it  being  under- 
stood that  I  migbt  use  my  personal  knowledge 
in  each  determination,  and  to  this  all  tbe  muni- 
cipalities  appeartag  assented. 

Tbe  eqAfiUsatioD  made  by  the  Coonty  Conncil, 
and  tbe  table  npon  wbioh  they  acted,  were  put 
in  eTidenee  in  the  regal ar  way  and  the  rolls  for 
1868  were  likewise  prodaoed,  upon  the  call  of 
the  appellants,  from  the  custody  of  tbe  county 
olerk,  who  also  subsequently  furnished  certain 
statements  or  abstracts  A*om  tbe  rolls  (the 
eorrectness  of  which  I  tested  for  myself). 

No  other  evidence  was  giTen  or  tendered  to  me 
<m  behalf  of  any  municipality  in  tbe  county,  and 
I  haTe  in  fact  been  left  to  determine  upon  tbe 
same  material  that  was  or  ought  to  have  been 
before  tbe  County  Council  in  making  tbe  equal- 
izatioD.  And  upon  that  material  in  the  absence 
of  any  other  evidence  I  have  equalised  the  whole 
assessment  of  tbe  county,  and  in  so  doing  deter* 
mined  necessarily  the  specific  matters  appealed. 

l(  was  understood,  I  know,  that  I  was  not  to 
go  into  the  reasons  why  I  had  arrived  at  certain 
ooaelttfiioiM,  why  decided  in  a  certain  way— but 
einply  to  give  judgment ;  yet,  as  I  had  neees- 
fl^rilj  to  decide  to  the  best  of  my  ability  the 
natter  of  law  argued  before  me,  I  think  it  right 
to  state  the  grounds  which  led  my  mind  to  a 
conclasion  as  to  the  proper  construction  of  tbe 
lav. 

Tbe  aeaeasnieots  are  made  in  each  municipality 
by  a  local  officer  appointed  for  the  purpose  by 
the  corporation  of  the  town  or  township. 

Tbe  work  of  twenty- three  or  more  officers, 
each  acting  independently  in  performing  a  diffi- 
cult doty,  is  not  likely  to  present  results  show- 
log  a  jiist  relation  between  ail  tbe  yaluations 
throughout  *  county. 

In  respect  to  tbe  question  of  value  also,  it  is 
not  easy  to  satisfy  tbe  judgment,  and  no  two  per- 
sras,  I  am  enre,  woold  be  likely  without  eoofer- 
ence  or  inter-eommunication,  to  arrive  at  similar 
rvsults  even  upon  similar  material.  In  point  of 
e^eatioo.  in  soundness  of  judgment,  and  in 
fitness  for  tbe  dvitj  there  must  be  a  great  diversity 
saoogst  the  aifeessors.. 

Tbe  law  not  providing  for  the  assessment  for 
the  whole  oooniy  by  a  limited  number  of  men, 
ftctifig  together  and  guided  and  governed  by  uni- 
form prioeiplea,  but  by  separate  and  independent 
taliiatora,  it  was  obvk>ua  that  great  iojustioe 
might  be  wrought  if  every  municipality  was  in 
^ect,  allowed  to  say  how  moch  it  would  oontri- 
bate  to  a  ooanty  vate»  and  so  doabtless  tbe  pro* 
vision  in  see.  71,  was  made  to  enable  the  County 
Geanoil  so  to  deal  with  the  valuations  made  by 
jpdlvidoal  asseesors,  as  to  make  them  present  a 
je^  -basis  in  apportioning  a  county  rate. 

The  section  referred  to  shews  how  this  is  to 
b«  accomplished. 

First.  The  rolls  for  the  preceding  year  are 
leheeaamioed  by  the  Coonoil  of  the  County  **for 
tU  purpose  of  aseertainiog  whether  the  valua* 
tioQs  made  by  the  assessors  in  each  township, 
tova  or  village  bear  a  just  relation  to  the  Talua- 
ti«a  so  made  in  all  snch  townships,  towns  and 
villnges." 

Bteond*  ,Tbey  anst,   aceording  as   justice 
iB|7  reqyire»ixioi«aee.or.ilecjease.  the  aggregate 


valuations  of  property  (of  real  and  of  personal 
property)  in  any  township,  town  or  village,  by 
adding  or  deducting  sto  much  per  centum  as  may^ 
in  their  opinion  be  necessary  to  produce  a  just- 
relation  between  all  the  valuations  of  real  and 
personal  estate  throughout  the  county. 

This  duty  it  is  made  incumbent  upon  County 
Councils  to  perform,  and  tbe  object  to  be  accom- 
plished is  plainly  indicated,  viz : — That  property 
set  down  in  one  or  more  townships  or  towns  at  half 
or  one-tenth  it  may  be  of  its  value, — tbe  valua- 
tions in  other  towns  or  townships  being  but  10  per 
cent,  or  some  other  figure  under  actual  worth — 
may  not  be  allowed  to  so  remain,  but  by  deducting 
from  some,  or  adding  to  others,  or  otherwise  by 
levelling  up  or  down  to  some  one  standard,  all 
may  be  brought  into  just  relations  of  value  over 
the  whole  County.  In  doing  this,  however,  there 
is  a  restriction  in  tbe  latter  part  of  the  clause, 
That  the  aggregate  Taluation  for  tbe  whole 
county  is  not  to  be  reduced ;  tbe  figuring 
may  be  increased,  but  is  not  to  be  brought  below 
the  sum  of  tbe  aggregate  values  on  tbe  rolls ; 
the  just  relation  in  value  spoken  of  in  section 
71,  being  produced  by  the  action  of  the  Council 
as  stated  therein. 

Sub- section  2  discriminates  between  town  and 
Qoantry  property,  declaring  as  I  understand  it, 
that  town  property  as  compared  with  country 
property,  shall  be  arbitrarily  reduced  to  three- 
fifths. 

I  am  pressed  with  the  difficulty  of  reconciling 
the  language  in  tho  first  and  second  sub* sections. 
But  when  I  look  at  the  obvious  intention  of  the 
law,  I  cannot  think  the  legislature  invited  and 
directed  tbe  Con  noils  to  do  that  which  in  the 
next  lino  {if  the  sub-section  is  to  be  construed  as 
leaving  them,  the  County  Council,  only  a  minis- 
terial duty  as  regards  towns]  they  are  prohibited 
from  doing. 

By  the  first  spb-section,  the  council  are  to 
"examine  the  rolls  of  iovmt,  villages,  and  town- 
ships. ^'  Why  examine  the  rolls  of  towns^  villages, 
and  townships  7  Why  examine  the  rolls  of  totem 
unless  for  the  purpose  after-mentioned  ?  They 
are  to  see  whether  tbe  valuatione  in  the  towtiM 
and  villages  {(owns  again)  are  in  just  relation  to 
tbe  valuations  in  all  the  towns  and  villagt^ 
and  townships  in  tbe  county  and  they  may  in- 
crease or  decrease  the  valuations  in  any,  not  a 
township  only,  but  in  any  townt  village  or  town- 
ship  adding  or  deducting,  &o.  Towns  and  vil- 
lages are  mentioned  no  less  than  four  times  in 
tbe  clause,  and  in  direct  connection  with  town- 
ships, and  the  power  of  the  County  Council  to 
deal  with  them.  If  it  wae  intended  that  County 
Councils  should  have  no  power  to  deal  with  towna 
and  villages,  I  cannot  think  the  language  refer- 
red to  would  have  been  used.  A  strong  argument 
against  the  construction  contended  for  by  the 
appellants,  lies  in  this,  that  if  section  2  is  to  be 
so  read  as  to  disable  Coonoils  from  doing  ony  more 
towards  equalisation  than  taking  the  interest  on 
the  amounts  at  6  per  cent  and  capitalizing  at  10 
per  cent  as  the  aggregate  valuation  for  towns,  it 
would  be  in  the  power  of  the  assessor  of  any 
town  or  village,  to  fix  the  proportion  payable 
by  his  municipality  on  a  county  rate,  and  the 
County  Council  would  be  bound  simply  to  regis- 
ter the  wrong.  I  can  see  neither  reason  nor 
justice  in  allowing  ooanolls  to  decrease  or  in» 
crease  tho  aggregate  valuations  of  township  a  §- 
sessors,  but  disabling  them  Arom  doing  so  in  the 
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o-i!>e  of  town  assessors.  I  thought,  at  first,  thai 
&  solutioo  might  be  found  so  as  to  give  effect  to 
every  part  of  the  olause,  in  a  leTeiling  down  pro- 
cess, in  this  way,  taking  the  town  with  the  lowest 
ft^Srcgate  Taluation  and  decreasing  the  vala^ 
tioDs  io  all  other  municipalities,  so  as  to  produce 
a  just  relation  in  all  the  Taluations;  but  then, 
this  could  not  be  done,  for  there  is  a  plain  and 
positive  prohibition  against  reducing  the  aggre- 
gnte  valuation  for  the  whole  conntj  as  made  by 
the  assessors. 

In  the  3rd  sub-sec.  of  same  clanse,  any  local 
municipalily  dissatibfied  with  .the  action  of  the 
OnuQcil  in  increasing  valuation,  may  appeal. 
If  the  meaning  of  sub-sec.  2,  be  as  contended 
for  by  the  appellants,  a  town  or  village  eoald 
not  be  affiected  by  such  a  decision,  but  sub-seo. 
8,  plainly  implies  that  they  might  be  injuriously 
affected  and  on  no  other  ground  could  the  right 
of  appeal  given  to  them  be  justified. 

The  72nd  sec,  plainly  implies  also  that  ex- 
amination of  the  rolls  of  all  municipalities  is 
necessary  in  the  process  of  equalizing  the  vain* 
ations  in  the  several  municipalities.  For  what 
purpose,  if  certain  of  them  are  to  be  taken  at 
arbitrary  valuations  on  the  assessors'  return! 
The  question  seems  to  me  to  answer  itself. 

Section  74  shows  that  a  county  rate  is  to  be 
assessed  equally  on  the  whole  ratable  property 
of  the  County,  and  provides  distinctly,  that  the 
amount  of  property  returned  on  the  rolls  for 
the  tovmsfnpSf  towns  and  villages  (as  finally 
revised  and  equalised)  is  to  be  the  basis  upon 
which  the  apportionment  is  to  be  made,  again 
implying  the  existence  of  the  power  to  change 
the  original  returns. 

I  think  to  give  effect  to  the  intention  of  the 
Legislature  the  County  Council  should  perform 
the  duty  in  the  order  prescribed — first  equaliz- 
ing the  valuations  in  the  several  municipalities, 
towns,  townships  and  villages,  as  provided  in 
first  part  of  section  71 — and  then,  after  doing 
so,  to  make  the  deductions  in  respect  to  towns 
and  villages  directed  in  sub-sec.  2. 

There  is  obviously  a  higher  standard  of  value 
applicable  to  farm  property  than  to  village 
proderty,  and  so  in  the  every  day  transactions 
of  business  it  is  estimated.  Village  property  is 
subject  to  many  incidents  calculated  to  depre- 
ciate its  value  that  property  in  the  country  is 
not  liable  to.  A  large  share  of  town  and  village 
property  is  also  perishable  and  in  its  nature 
subject  to  yearly  depreciation.  The  land  is  not  in 
general  productive  except  when  built  upon,  and 
cannot  be  turned  to  the  profitable  account  that 
farm  property  can.  All  these,  it  is  true,  enter 
into  the  element  of  value,  and  might  well  be  con- 
sidered  in  the  first  instance,  but  the  Legislature 
has  thought  it  right  to  fix  arbitrarily  a  difference 
in  value,  and  whether  well-fooaded  or  not  It 
must  be  acted  upon. 

The  course  which  I  think  it  was  the  duty  of  the 
County  Council  to  follow,  I  myself  have  pursued 
in  respect  to  towns.  The  County  Judge  acting 
in  this  matter  of  appeal  is  possibly  invested 
with  unrestricted  power  to  equalise  the  assess- 
ment, as,  in  his  opinion,  may  be  just — the  lan- 
guage is  certainly  broad  enongh  to  admit  the 
tI^w — **  And  such  Judge  shall  equalize  the 
whole  assessment  qt  the  County."  But  I  have 
thought  it  right  and  more  in  conformity  with  the 
trae  intention  of  tho  law,  to  be  goTemed  by  the 


principle  laid  down  in  the  law  as  to  Tahiatioa 
respecting  towns. 

^hen  this  appeal  was  lodged  I  aaw  fhna  the 
nature  and  extent  of  the  enquiry,  if  vmw  voce 
testimony  was  to  be  submitted,  aad  the  short 
time  allowed  by  law  for  making  it,  that  it  woil4 
be  impossible  to  receive  complete  evideoee  from 
all  interested,  and  evidence  upon  which  I  cooid 
with  safety  act,  for  I  felt  and  I  feel  that  if  par- 
tial or  incomplete  testimony  were  laid  before  b»^, 
it  would  he  worse  than  naeUes,    and   mat 
possibly  produce  an  imprcssioa  upon  ny  nifil 
not  calculated  to  assist  me  in  arriving  at  a  just 
equalisation   of  the  whole  assessoieDt  of  tke 
County ;  nor  could  I  have  time  to  aaalyie  aad 
examine  it  properly^  if  at  all.     The  oeets,  also, 
if  the  matter  was  gone  into  exbaostively,  I 
knew  would  have  been  enormous,  and  these  ei'ft- 
slderations  and  the  wish  expressed  by  ail  parti€« 
in  the  matter  induced  me  to  take  it  up  in  t^ 
way  desired,  and  to  endeavour  to  do  josticc  t^ 
the  best  of  my  ability  on  matcniale  8abmitt^i 
without  insisting  upon  other  evideace.     I  btxe 
eodeavoured  to  justify  the  confidenee  placeti  is 
me,  and  nearly  every  day  since  the  appeal  w^ 
lodged  1  have  been  engaged  in  mekiog.  so  f^r  A' 
time  would  permit,  a  thorough  esaaiiaalkD  ot 
all  the  rolls  and  documents  before  me.      1  f«s- 
oannot  help  saying  that  the  manner  in  ^^^^ 
many  of  the  rolls  are  got  np  io  anything  b«t 
creditable  to  assessors     1  did  not  think  it  p«^ 
sible  that  such  imperfect  and  slovenly  work  as 
some  of  the  rolls  exhibit  could  have  been  re- 
ceived from  the  hands  of  any  aeeessor.    AdJ 
having  made   a  most  detailed  examinatioa  «f 
what  each  assessor  has  done,  1  mus^t  state  nr 
conviction  that  assessment  under    the  prBseot 
system  forms,  i»  my  judgment,  a  roost  uoreli- 
able  basis  of   action  for  oounty  or  other  pu^ 
poses. 

I  will  not  impose  upon  myself  the  paiofultisk 
of  expressing  an  opinion  as  to  returns  of  vatee 
set    upon  property  by  men  whoee  duties  are 
plainly  set  down  in  the  Act  of  Parliament,  and 
who  are  required  to  verify  on  oath  the  full  es- 
tificate  necessary  to  be  placed  upon  their  con- 
pleted  roll ;    but  I  will  say  it  is  email  woibi«r 
that  year  after  year  the  Coao^  Ooaocils  i^^ 
such  difficulty  in  agreeing  on  an  eqaaliz^tH)B, 
and  that  the  equalization,  when  made,  is  genenn^ 
after  a  long  struggle  on  the  part  of  municipalities 
to  alter,  and  in  the  end  is  luideratood  to  be  up«B 
a  compromise,  or  concession  of  some  kind  to 
secure  the  necessary  minority.     One  can  i«e  '^ 
the  probable  confiict  of  opinion  almost  ineTitaM* 
on  the  confiict  of  interests,  in  the  po&sibiUtj  of 
combinations  to  secure  results  operating  anjastly 
towards    certain    muaieipaU^s   outside   so^h 
combinations,  and  in  other  diffioalties  that  f»- 
round  the  subject,  suzgestiog  obstacles  to  a  JQ^^ 
decision,  a  good  reason  for  an  appeal  to  wm^ 
independent  tribunal,  beyond  the  reach  of  irre- 
gular iofluenoes;  and,  eoononur  being  an  Dl'JKi< 
the   County  Judge  was  doubOess  selected  ao'I 
empowered  to  decide,  and  however  diatastefal 
the  doty,  I  mwt  admit  a  ngfat  of  appeal  secos 
necessary  under  the  present  system  of  eqiuHi^ 
tiorf. 

For  yeaiw  past  it  wouW  appear  thato©  wj"'® 
course  has  be«in  taken  iu  respect  to  aoet  of  tbe 
municipalities  in  the  County.  I  speak  ft<«  * 
careful  analysis  I  made  of  the  apportionmf»f  ^J 
the  CouDty^CbuiKsiV  since  1661 ,  exhHilHng  the  pro- 
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portion  in  each  jear  both  of  aggregate  Taluation?, 
tad  of  the  ooiiDty  rates  in  respect  to  each  and 
every  mODicipa1it7  in  the  Coanty.  I  sought  in 
nin  for  acme  clue  therein  to  an  apportionment, 
hat  eoald  find  none. 

And  BOW,  after  more  than  ten  days  of  incea- 
nnt  labor  in  examining  the  assessment  for  the 
County  and  preparing  tables  therefrom  and  other 
work  of  the.kind  to  assist  me  in  reasoning  upon 
the  fftcts  and  figures  before  me,  I  haye  not  en- 
tirely satisfied  myself  in  the  result  arrived  at, 
ind  I  seanely  hope  to  satisfy  the  municipalities 
affected,  bat  I  know  that  what  I  have  prepared 
approiimates  to  a  jnst  equalized  yalne  for  the 
Thole  County,  and  i  think  that  whenever  a  re- 
liable asseesinent  is  made  of  the  whole  County 
by  persons  acting  on  tiniform  prhiciples  and  not 
subject  to  irregular  influences  or  local  direction, 
and  with  reasonable  time  for  the  work  to  be 
done,  tbe  figures  I  now  present  will,  to  a  great 
eitent^  be  justified. 

In  going  orer  the  work  I  found  in  the  paper 
OD  wbieh  the  County  Council  acted  in  equalizing 
ntsy  errors  in  addition,  ranging  Arom  one  dollar 
upwards,  and  in  one  case  an  error  of  no  less  than 
006  hundred  thousand  dollars.  These  of  coarse 
I  aet  right. 

Ihe  whole  value  for  the  County  as  equalised 
by  mt  will  be  ibund  increased  from  $11,702,285 
toS14,809,78&.86— and  that  is  a  valuation  far 
QBder  its  real  worth  I  incline  to  think,  but  did  not 
eoflsider  I  would  be  justified,  as  the  matter  stands 
before  me,  in  raising  it  beyond  the  present 
figure. 

The  County  Clerk,  according  to  the  direction 
of  tbe  Reeves,  has  furnished  me  with  all  the 
ntnrtis  I  eall^d  for,  tabled  fVom  the  public 
documeolB  in  his  custody  and  hiB  gave  me  some 
tssistance  in  discoveiiog  where  some  of  the 
errors  in  addition  referred  to  were. 

I  believe  a  new  rate  may  with  facility  be  struck 
npoQ  the  figures  I  give,  and  I  have  spared  no 
pftinfl  to  work  out  all  as  fully  in  detail  as  U 
possible  in  minute  and  complex  calculations. 

Arrived  at  tbe  close  of  a  distasteful  and  very 
oneroos  duty,  I  have  at  least  the  consolation 
of  knowing  that  the  munfcipalitjes  are  saved  a 
beavy  outlay  in  the  course  that  was  taken ;  and 
u  respects  tbe  payment  for  my  labours  in  this 
protracted  enquiry  there  certainly  is  much  work 
given  for  a  small  sum  of  money — eight  or  nine 
dollars  being  all  the  Government  will  receive  in 
Bttmps  as  an  «qQivalent  for  my  serviees  in  this 
iMtter  of  appeal. 


CaABBePOKDENCB. 


Liviiion  Courts  amendment  Aet, 
To  TOi  Sktobs  of  THi  LocAL  CoTTBTS*  Gizvm. 
Gextleitek,— The  incongruous  nature  of  the 
BhrisioQ  Courts  Amendment  Act  of  1869  has 
u>  some  iKMii6ure  been  remedied  by  the  '*New 
I^les"  and  •'New  Forms"  recently  published, 
JMittiiereare,  nevertheless,  some  enactments 
m  Slid  statute  on  which  fnither  explanation 
wouH  be  very  desirable ;  among  these  I  may 
aentioQ  tbe  nther  stnnge  proTisions  in  sectioD 
cghteen. 


This  section  enacts  that  where  there  is  no 
bailiff  of  the  Court  in  which  the  action  is 
brought,  or  when  any  summons,  execution, 
subpoena^  process  or  other  document  is  re- 
quired to  be  serred  or  executed  elsewhere  than 
in  the  Division  in  which  the  action  is  brought, 
they  may,  in  the  election  of  the  party,  be  direct- 
ed to  be  served  and  executed  by  the  Bailiff  of 
the  Division  in  or  near  to  which  they  are  re- 
quired to  be  executed,  or  by  such  other  Bailiff 
or  person  as  the  Judge  or  Cle^k  issuing  the 
same  shall  order,  and  may  for  that  purpose, 
be  transmitted  by  post  or  otherwise,  direct  to 
such  Bailiff  or  person^  without  bdng  sent  tb 
or  through  the  Clerk. 

Prom  this  clause  it  follows,  that  the  ^'^party" 
(whoever  this  is,  whether  plaintiff  or  defendant 
we  are  left  to  guess)  has  the  power  to  select 
for  service  the  Bailiff  of  the  Division  in  or  nesr 
to  which  they  are  required  to  be  executed ; 
while  the  Judge  or  the  Clerk  issuing  the  same 
may  confer  that  power  to  any  person^  and 
since  by  the  Interpretation  Act  a  person  means 
either  male  or  female,  a  Judge  or  a  Clerk  may 
entrust  even  a  woman  with  the  execution  of 
process. 

The  Judge  and  the  Clerk  have  here  concur- 
rent jurisdiction,  and  the  writs  which  they 
respectively  issue,  they  maj  also  respectively 

order  to  be  executed  as  they  think  proper. 

• 

Rule  d4,  which  only  refers  to  executions  re- 
quired to  be  executed  under  the  18th  section, 
states  what  may  be  done  in  the  premises,  as 
it  says,  the  writ  may  he  directed  by  name  of 
office,  to  the  Bailiff  of  any  of  the  Division 
Courts  in  the  same  County;  but  cannot  be 
issued  to  the  Bailiff  in  another  County. 

But  neither  this  rule,  nor  any  other  rule, 
as  far  as  I  can  learn,  gives  any  information 
r^arding  this  mysterious  "person^^^  whom 
the  Judge  or  Clerk  may  order  to  serve  or  ex- 
ecute process.  We  are  left  entirely  in  the 
dark  as  to  the  mode  or  form  in  which  such 
order  is  to  be  made. 

Rule  81  informs  us  how  process  for  service 
in  a  "  Foreign  Division**  is  to  be  transmitted, 
in  cases  where  the  plaintiff  does  not  elect 
(here  the  "party"  is  styled  plaintiff),  and 
the  Judge  or  Clerk  does  not  make  any  order 
as  to  how  it  shall  be  served. 

The  19th  section  of  said  act,  and  rule  84, 
define  the  duties  of  such  Bailiff,  to  whom 
such  summons,  execution,  subpoena,  process 
and  other  document  has  been  sent  to  serve 
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and  execute ;  but  tbej  are  silent  in  regard  to 
the  ^^ person^''  referred  to  in  section  18. 

The  reason  why  neither  the  Legislature  hj 
said  act,  nor  the  Judges  in  their  new  rules, 
have  laid  down  any  measure  regarding  the  duty 
of  such  ^^ person"  whom  the  Judge  or  Clerk 
may  order  to  serve  or  execute  process,  appears 
to  me  very  simple ;  and  in  my  humble  opinion, 
that  reason  was,  because  they  knew  that  they 
had  no  power  over  such  an  irresponsible  in- 
dividual, and  they  therefore  made  no  provi- 
sions regarding  the  duties  of  him  or  her.  But 
why  the  Legislature  gave  power  to  Judges  and 
Clerks  to  appoint,  at  their  option,  any  irres- 
ponsible person  to  serve  or  execute  important 
documents,  I  have  in  vain  endeavoured  to  dis- 
cover. 

Bailiffs  have  to  give  heavy  security  for  the 
faithful  performance  of  their  respective  duties, 
they  are  as  a  body,  with  few  exceptions,  not 
overpaid,  they  are  required  to  be  ready  at  all 
times  to  serve  or  execute  process,  there  are 
very  few  divisions  without  a  bailiff,  and  if  so, 
this  is  only  temporarily,  as  vacancies  are  §ood 
filled  agjain ;  it  is  therefore  unjust  to  take 
away  from  them  business  which  legitimately 
belongs  to  them.  But  this  is  by  far  the  least 
act  of  injustice  that  may  arise  by  the  exercise 
of  the  power  conferred  upon  Judges  and 
Clerks  1t>y  ordering  irresponsible  persons  to 
aerve  or  execute  process.  The  plaintiff  may 
thereby  i^ustain  serious  losses,  and  that  even 
without  redrefts. 

The  plaintiff;  who  in  good  faith  ordered  ex- 
ecution, may  not  elect  to  order  how  it  shall  be 
executed,  but  trust  to  the  Clerk,  whom  he 
considers  a  responsible  officer  of  the  Court, 
that  he  will  properly  attend  to  the  matter. 
The  defendant  resides  in  another  County,  and 
the  Clerk,  finding  by  rule  84,  that  he  cannot 
direct  the  execution  to  a  Bailiff  of  that  other 
county,  does  for  some  reason  or  other,  issue 
the  execution  to  some  irresponsible  ^^ person^" 
as  he  is  allowed  to  do  by  the  18th  section. 
That  irresponsible  persoi^  however,  n^lects  to 
make  return  thereto^  or  he  may  have  collected 
the  money,  tut  decline  to  pay  it  pver,  and  may 
have  absconded.  Where  now  is  the  redress 
f6r  the  plaintiff  t  '  He'  may  tlame  the  Clerk, 
biit  he  ma^  .nqt  be  at)lo  to  prc^ye  wilful  neglir 
gence  of  that  Clerk,  who  shields  himself  by 
the  authority  vested  in  him  by  that  18th  sec- 
tion, and  iheprobat>le  result  will  b^  that  the 
plain ti^  loses  i\i  cnahce  of  recovering  his  judg- 
te^af   'And  thtiV'V  ih!^  tilystetiDds  1rt)rd 


*^  person^"  the  operation  of  the  Division  CourU' 
Acts,  which  heretofore,  as  far  as  the  respoDEi- 
bility  of  the  OflScers  of  these  Courts  is  con- 
cemed,  was  considered  safe  and  reliable,  i* 
now  rendered  uncertain,  inisecure  and  unre- 
liable. 

It  may  be  true  that  no  such  case  has  jet 
occurred,  and  it  may  be  a  long  time  before  it 
will  occur,  but  it  cannot  be  denied,  thatbj 
exercising  that  power,  such  or  similar  cases 
may  happen,  and  will,  if  they  take  place,  prore 
a  hardship  to  the  plaintiff;  neither  can  it  be 
denied  that  the  power  conferred  upon  Clerki 
at  least,  is  of  a  most  arbitrary  nature,  a&d 
affecting  the  regular  working  of  the  Courts; 
and  last,  not  least,  it  must  be  conceded,  tbjU 
the  l8th  section,  even  if  the  words  "or  ffj^ 
son  "  were  omitted,  contains  ample  proviiioa 
for  the  speedy  service  or  execution  of  any 
summons,  execution,  subpoena,  process  cr 
other  document,  since  that  section  proTiuo<s 
that  the  same  may  be  served  or  executed  by 
the  Bailiff  of  the  Division  in  or  n^ar  to  whicli 
they  are  required  to  be  executed  ;  thus  giving 
plaintiffs.  Judges  and  Clerks,  a  choice  betwe^x 
two,  three  or  more  Bailiffs,  viz.:  the  one  "  h " 
the  Division,  and  every  one  in  the  several  ad- 
Joining  Divisions ;  and  t  entertain  sehoas 
doubts  whether  there  is  any  Division  Id  the 
Province  of  Ontario,  in  which  process  would 
be  better  and  safer  served  or  executed  by  an 
irresponsible  person,  than  by  a  Bailiff  of  the 
Division  CourL 

I  remain  respectfully  yours 

Otto  Klotz. 
Preston,  Nov.  18,  1869. 


[Our  correspondent  has  brought  very  acate 
observation  to  bear  upon  the  enactment  Id 
which  he  refers,  and  no  doubt  there  is  much 
diflftculty  in  determining  what  is  reaOy  meant 
We  leave  his  remarks  to  elicit  obserratifin 
from  other  officers,  merely  remarking  for  the 
present,  that  we  tbin&  that  the  clause  gites  the 
power  tp  the  judge  to  make  the  order,  whether 
he  had  issued  the  process  or  not ;  t>ut  confines 
it  t6  the  clerk  %d^  issued  the  process. 

Then,  our  correspondent,  we  think,  is  nol 
quit6  right  in  supposing  (>f  '-we  correctlj 
dnderstahd  lii^  meaning)  that  a  clerk  can 
ifesue  '  ah  '  execution  into  another  county. 
There  is  nothing  in  the  Division  Court  law  to 
authorize  it. "  *  Itule  3i  provides  how  a  writ  of 
gxfefeUlSoh'  issued'  (6  ahpther  divisioii  is  to  te 
directed ;  lo  W officer,  hoVbyhaine,  bat  "by 
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nameof  oflBce,"  &c. ;  and  the  words  "Jbut  can- 
not be  issued  to  the  bailiff  in  another  county  " 
are  merely  declaratory.  It  is  quite  clear  (in  our 
judgment)  that  the  18th  sec.  of  the  recent  act 
does  not  at  all  imply  that  an  execution  can 
issue  out  of  the  county :  **  execution  or  other 
process  is  required  to  be  served  or  executed 
elsewhere  than  in  the  division  in  which  the 
action  is  brought,"  Ac  **  Required,"  must  be 
held  to  be  lawfully  required,  and  the  Division 
Court  Act  does  not  empower  writs  to  be  exe- 
cuted out  of  the  county,  except  in  certain 
specified  cases,  and  the  forms  77,  80,  and  84 
dearly  show  this. 

We  do  not  think  it  at  all  probable  that  any 
derk  would  be  disposed  to  take  the  responsi- 
bility of  directing  an  execution  to  an  irrespon- 
sible person  in  or  out  of  the  county,  so  that 
no  eyil  is  likely  to  arise  out  of  the  enactment 
tt  is  well,  however,  that  every  enactment  af- 
fecting these  courts  should  be  closely  watched 
and  boldly  criticised,  and  our  friend  Mr,  Klotz 
has  a  naturally  acute  mind  and  long  experience 
in  the  courts.  Although  it  is  scarcely  apropos 
to  the  present  matter,  we  take  the  liberty  to 
repeat  a  remark  respecting  Mr.  Klotz,  made  by 
the  Chairman  of  the  Board  of  County  Judges, 
viz.,  that  Mr.  Klotz  had  submitted  a  carefully 
prepared  and  well  considered  paper  to  the 
Board,  which  was  found  very  useful  and  com- 
mended itself  in  every  way  to  favorable  con- 
sideration.]— Eos.  L.  J* 


Renewal  of  Executions  in  Division  Court* — 

it^  abuse. 

To  THs  EorroRs  of  the  Law  Journal. 

Messrs  Editors  : — Since  the  Act  of  1868-9 
giving  garnishee  powers  to  Division  Courts,  it 
has  become  tctj  common  to  renew  Division 
Court  executions,  under  the  potwer  given  in 
83  Vic.  chap.  23  sec  24,  in  our  Province 
This  section  in  the  Act  is  alluded  to^  and  a 
form  given,  by  rule  158,  new  rules.  Now 
section  26  of  the  new  Act,  32  Vic.  chap.  23, 
expressly  amends  section  141  of  the  Division 
Courts  Act,  and  adds  these  words  to  that 
amended  section,  **  but  may  from  time  to  time 
be  renewed  by  the  clerk  at  the  instance  of  ihe 
iteeutioV;  creditor  (that  is  the  exepution  first 
issued),  for  thirty  days,  from  the  date  of  such 
xenewaL  in 'the  saine  manner  and  with  the 
name  effect  as  like  writs  frodi  the  Courts  of 
fCeoord  i^ay  be  renewed,  under  the  provisions 
of  the  Common  Law  Procedure  Act" 


I  fear,  in  many  parts  of  the  country,  that 
this  excellent  and  necessary  new  provision  will 
be  (if  it  is  not  already),  liable  to  be  used  to 
the  injury  of  execution  creditors.  It  is  easy 
to  see,  that  if  a  clerk  or  a  bailiff  can  take  it 
upon  himself  to  issue  renewed  executions, 
from  time  to  time,  that  a  large  profit  may  be 
made  out  of  the  privilege,  which  was  conceded 
chiefly  for  the  benefit  of  execution  creditors. 
On  these  renewals  the  clerks  charge  also  for 
"  enforcing  "  as  they  call  it,  the  old  execution. 
The  first  execution  is  returned  to  the  clerk, 
and  a  fee  charged,  and  he  issues  it  again,  to 
the  Bailiff,  who  m'ay  again  renew  it,  if  he  has 
the  power,  to  suit  his  convenience.  I  happen 
to  know  of  instances  where  executions  have 
been  renewed  several  times,  by  the  officers  of 
the  Division  Courts,  without  any  authority 
from  the  execution  creditor.  Such  things  are 
illegal.  No  one  can  authorise  this  but  the  ex- 
ecotion  creditor  or  his  agent.  The  Judge 
might  in  some  cases  interfere.  It  mW  be  re- 
membered, that  by  section  2  of  the  new  Act, 
an  execution  cannot  issue  on  a  judgment  by 
default,  but  at  the  ^  instance  of  the  plaintiff.** 
It  is  well  that  the  law  should  be  guarded  in 
this  respect.  Human  beings  are  such,  that 
they  will  be  constantly  inclined  to  encroach 
on  the  privileges  of  the  law  if  not  looked  after. 

The  duty  of  the  Bailiff  is  to  make  the  money 
on  his  execution  within  thirty  days.  When 
that  time  ha^  run,  the  execution  in  his  hands 
is  dead.  He  must,  and  ought  to  return  itf 
He  has  no  right,  and  the  clerk  should 
not  take  any  order  from  him,  to  renew  the 
execution.    The  moment  he  does  this  he  over- 

1 

steps  the  law.  If  the  execution  creditor  gives 
no  orders  the  matter  rests.  It  may  be  said, 
that  in  some  instances  the  Bailiff  might  h» 
under  the  necessity  of  returning  "goods  on 
hand  for  want  of  buyers,'^  or  might  have  seized 
goods  just  before  the  expiration  of  the  writ, 
and  have  no  time  to  sell.  What  is  he  to  dy 
in  such  cases  ?  Uust  he  lose  his  fees,  an  j 
cease  to  act  further,  because  the  plaintiff  will 
not  act?  The  new  Act  and  the  rules  do  not 
allude  to  such  cases,  It  is  supposed,  tha^ 
every  plaintiff  will  only  b^  too  ^lad  to  make 
his  money  and  renew  toe  execution.  At  .a^ 
events,  the  bailiff  and  the  clerk  cannot  usurp 
bis  powers.  The  Writ  does  not  bplong  to  theiQ, 
I  am  persuaded  that,  already  many  instances 
all  over  the  country  have  occurred,  of  t)ip 
abuse  of  the  power  to  renew  executions. 

I      The  Judges  have  by  the  9eiw  tariff  gre^tigr 
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increased  bftilifiTs  fees,  and  the  latter  shauld 
be  careful  not  to  step  beyond  their  powers. 

Not.  19, 1869.  "Lix." 


\We  agree  with  all  our  correspondent  says. 
It  is  quite  impossible  to  prevent  frauds.  There 
is  certainly  nothing  in  the  statute  to  author- 
ize the  clerk  acting  except  at  the  iiutance  of 
the  plaintiff  or  execution  creditor,  and  a  writ 
issued  without  the  order  of  the  creditor  would 
be  liable  to  be  set  aside.  An  abuse  of  power 
such  as  our  correspondent  speaks  of  would 
not  only  authorize  the  judge  to  dismiss  the 
officer  but  would  make  it  obligatory  morally 
to  do  so. — Eos.  L.  J.] 


Women'i  Ei^htt. 

To  THi  EnrroBfl  or  ths  Law  Joubwal. 

Gentlemen, — I  see  from  a  paragraph  in  the 
Chicctgo  Legal  Neui$,  that  a  Mrs.  Arabella  A. 
Mansfield,  A.  B.,  a  young  married  lady  of 
about  24  years  of  age,  was  lately  admitted  to 
the  bar  and  authorised  to  practice  law  in  the 
State  of  Iowa,  at  the  same  time  as  her  hus- 
band. Professor  Mansfield. 

This  will  gladden  the  eyes  of  John  Stuart 
Mill ;  in  fact,  the  philosopher  is  thrown  away 
in  benighted  England,  he  should  go  to  the 
land  when  the  rights  of  married  women  are 
fully  understood,  and  there  learn  a  thing  or 
two  on  the  subject  of  his  last  hobby. 

I  presume  the  **  Professoi''  will  secure  the 
seryices  of  his  better  half  as  a  junior  partner 
in  a  professional  as  well  as  in  a  domestic  way, 
and  I  might  suggest  as  a  name  for  the  firm 
'*  Mansfield  et  ux.,  Attorneys,  d;c** — this 
would  have  a  1^1  smack  about  it,  and  at  the 
same  time  be  short  and  to  the  purpose.  As 
we  are  told  that  Mrs.  M.  is  a  lady  of  strong 
mind,  we  trust  the  Professor  will  be  able  to 
hold  his  own  in  this  complex  partnership, 
otherwise  it  may  result  in  his  superintendence 
of  the  domestic  department,  which  has  hither* 
ta  faUcn  to  the  lot  of  the  ''  ladiM,''  (strange 
that  there  are  no  women  in  the  United  States, 
and  that  the  men  are  all  *^ Professors''  or 
"Generals.*')  But  really  it  is  hardly  fair  to 
ttre  rest  of  the  profession  in  Iowa,  to  permit  a 
charming  fair  one  to  pit  herself  against  a  learn- 
ed brother  in  argument  before  a  jury  of  twelve 
men.  The  latter  would  simply  have  no  chance 
at  all.  His  only  possible  salvation  would  be  to 
have  a  jury  composed  of  at  least  half  of  them. 


"  Iodise"  if  possible  of  twenty  four  years  <dd 
and  under. 

Speaking  of  this  suggests  an  idea  which  I 
have  much  pleasure  in  presenting  to  the  letrn- 
ed  Editors  of  the  Legal  yew* — ^that  juries 
should  be  composed  of  women  instead  of  men. 
Juries  are  so  stupid  now,  that  they  cannot, 
humanly  "speaking,  be  any  worse,  and  u 
women  have  a  knack  of  often  jumping  to 
correct  conclusions  from  wrong  premises,  i 
change  in  the  sex  would  probably  be  highly 
beneficial.  Yours,  Soc.^  B.  R 

REVIEWS. 

The  Insolvent  Act  op  1868,  with  Tahot 

NOTES,  forms  and   A   FULL    nTDEX,  by  JtOKS 

D.  Edgar,  of  Osgoode  Hall,  Barrister-it- 
Law,  Toronto:  Copp,  Clark  &  Oo^  King 
Street)  Toronto,  1869. 

Mr.  Edgar  and  the  publishers  have  lost  do 
time  in  giving  the  public  the  benefit  of  tfais 
useful  manual.  It  is  in  every  respect  in  im- 
provement of  the  edition  of  1864^,  and  will  find 
a  large  sale.  We  have  not  space,  however,  to 
review  it  now,  but  shall  return  to  it  again  her^ 
after. 


DEFUTT  CLKKK  OF  THS  CBOWH,  Ac 

JAJfES  CANFIELD,  of  tho  Town  of  lagatMQ,  EifBie. 
to  be  Depaty  CLerk  of  the  Crown  and  Pleu,  and  Geifcrf 
the  Coontf  Court  of  the  Coimt7  of  Ozfbrd,  in  the  rraa 
and  stead  of  Wm.  A.  Campbell  (temporarily  actiog\  R- 
signed.    (Qasetted  leth  October,  1869.) 

COBONEB8. 

BOBBRT  DOUGLAS,  of  the  Tillage  of  FOrt  ElgiD,  En , 
K.  D.,  to  be  an  Aaaooiate  Coroner  within  and  for  the  Cosi- 
ly of  Bmce.    (Qaaetted  Sept  18th,  1869.) 

WILLIAM  RANDALL,  of  Wolfe  Island,  Esq..  to  be  ^ 
Associate  Coroner  within  and  for  the  Ck>nnt  j  of  Froatotc. 
(Oaietted  October  Snd,  1809.) 

A.  H.  PAGET,  Esq.,  to  be  an  Asaodate  Coroner  wiitia 
and  for  the  County  of  WeOinstoa.  (Gaastted  Oct^iba 
ind,  1869.J 

JOHN.  A.  STEVENSON,  of  the  YOlage  of  Korvooil, 
Esq.,  M .D.,  to  be  an  Asaodate  Coroner  within  and  for  the 
Conntrof  Peterboroogh.    (Gasetied  October  «th.  Idp^ ) 


*'A  Studbtt,"  "  BrnrneKT." 

Letters  leoeiTsd  fhm  above,  but  BO  names  are  g(Te&  td 
verily  them.  We  cannot,  tbentaf,  pobliah  ttom  ssd(f 
the  role  whkh  we  hftva  laid  down  for  oorgoidiDOA  i*  <^ 
cases. 
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DIARY   FOa  DECEMBER. 


I  W«d,  Hem  Trial  Daw  C.  P.    Clark  of  every  Maadpol- 
ity  exr«pt  County  to  retam  nunilier  of  Resi- 
dent rato-payers  to  Hereiret  General. 
1  Tbar.  Rc-Sieartii£  Venn  in  Chancery  commeuce. 
1  Pri . .  New  Trial  Day,  Queen's  Bench. 
&.  BUN.  ffid  Sundap  i«  SdveuL 
6.  Mod  .  Lost  da^y  for  notice  of  trial  for  County  Courts. 
11  BUN  St^  StLwIaw  in  Adtfent. 

11  Taes.  General  Be,-  -ions  and  County  Court  sitting'^  iu 
ej^ch  County.    Gnminur  and  Common  school 
AasesMoeuis  payable.    CuUectora  xoU  to  be 
returned,  uul»:-i8  time  extended. 
19.  8DN.  AAdieadivfttuldfvnC. 

:0.  Hon.  Nominations  of  If ayora  in  town.^,  Aldormpn, 
ReevM  and  ConmHIlon,  and  PoK(*e  Tmnleafi. 
?i  Fri..  Chri-tuus  Vacation  in  Chancery  commence. 
^u  But. . .  CAri  Jwui  n  Da  if. 

91  SIN.  1-t  ^c'ddoM oJitT CkriUmM,   HL  SUphetu 
ST.  Mon.  St.  John  Eranstlitt. 
ST.  Tups.  J^notents  Dajf. 

Id.  Pri. .  School  reiuroM  to  be  tnade.  Laat  day  on  which 
remi^iitug  lialf  O.  B.  fund  payable.  Deputy 
Rp^ihirar  in  Chanoeiy  to  make  return.')  aad 
p»yoverfeesi 


ibe  ^i^tsi  (S>mtt$' 


AND 
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BSCEHlBfiBt  1899< 


DEATH  OF  THG  CHANCELLOR. 
We  again  refer  to  tbU  melanchdj  otmU 
which  haft  dapriyed  ih#  «oiw4ry  of  MMh  «o 
able  judge,  and  his  iriends  and  relativei  -of 
such  a  kind  amiable  oompanioo.  At  the  time 
when  Mr.  YanKoughnet  waa  appointed  to  the 
Chancellorship  of  Upper  Canada^  in  March, 
1862,  we  took  occasion  (8  U.  0.  L.  J.,  85)  to 
give  a  short  sketch  of  his  career  up  to  that 
time,  it  Is  therefore  unnecessary  to  repeat 
what  may  thero  be  found. 

Whilst  la  the.  Bar,  Mii.  Yaa  Koughaet  yrm 
remarkable  for  the  qniekneas  and  keenness  of 
his  perceptire  teuMes,  enabling  him  to  ascer* 
tain  the  strong  points  of  bis  own,  and  the  weak 
ones  of  his  adversary's  case^  with  wonderfnl. 
npidity.  In  exumauig  a  wiliysa  he  is  said 
not  to  faaife-  bed  an  eqoet-  Oft  the  iBenck, 
thoogfa  very  rogeniloos  and  open  to  convto- 
tiOQ,  his  mind  was  rapidly  made  up,  and 
ha  much  more  gepenJly  than  the  other  judgea 
decided  csssA  on  the  w>t|  "i?*"  fi*^if"w  ?»  hia 
own  mind  Xhjp^u^i^ttsHy  4^  J(u;^er  o^dera* 
tion  of  evidence  of  which  his  quickness 
enabled  him  at  once  to  comprehend  theCuU 
^}^D&  It  was  a  pleasure  to  conduct  esses 
before  one  so  fair,  oonrteeus  and  oensidsrol»; 
Md  here  we  may  renark,  thai  the  courtesy 
Kid  patience  of  the  Chancellor  was  not  con- 
fined to  himself  bat  is  a  pleasing  attribute 


of  both  of  his  learned  brethren  on  the  Eqaity 
Bench. 

Upon  his  impartiality  and  uprightness  as  a 
Judge  we  deem  it  unnecessary  to  dilate;  the 
character  of  the  Bench  of  Upper  Canada  in 
this  respect  has  always  stood  so  high,  that  it 
is  sufficient  to  say,  that  he  was  the  fitting 
chief  of  a  court  of  **  equity  and  good  con- 
science. 


»» 


He  lent  a  helping  to  many  reforms  in  the 
administration  of  the  Court  of  Chancery, 
simplifying  the  procedure,  and  facilitating 
business,  and  was  the  author  of  the  system 
of  havings  the  arguments  of  counsel  imme- 
diately after  the  examination  of  the  witnesses. 

But,  when  speaking  of  him  in  his  Judicial 
capacity,  we  cannot  do  better  than  quote  the 
words  of  Mr.  Vioe^Ohancellor  Mowat,  who  was 
holding  circuit  %t  Cobourg,  when  the  news  of 
of  the  Chancellor's  death  arrived  there : — 

*'As  a  judge,  he  was  moat  conecienttoDfl ;  he 
had  a  profoaad  love  of  jaatice,  and  an  exalted 
aenae  of  jadLcial  daty.    la  the  discharge  of  hia 
office,  he  acted  withoat  fear,  favor,  or  affiectioa, 
if  any  jadge  ever  did.     He  waa  from  the  first 
prompt  in  deoidiag,  and  that  he  waa  generally  - 
accurate  as  well  aa  prompt  is  ahown  by  the  fact 
that  his  decrees  were  generally   (I  believe),  as  > 
aeldom  appealed  from  soccessfnlly  as  those  of  any 
judge  we  ever  had.    He  had  long  been  aaffering* 
from  iU-health,  bat  he  was  never  willing  to  allow - 
na  to  relieve  hloa  from  any  of  his  work,  and  he 
often  inaiated  oa doing  hia  fuUahare  when  he  was. 
ill  able  to  endure  the  fatigue  which  it  oocaaioned 
him.    He  had  completed  his  last  circuit  withoi^t. 
asaiatance,  but  a  few  day  a  before  hia  aad  death.. 
A  Conservative  by  birth,  educatioa,  and  party 
connections,  in  his  court  he  was  a  Reformer.    He 
did  not  a  little  to  complete  those  amelioratioos  in 
the  practice  of  the  Court  of  Chancery,  which  were 
commenced  under  the  auspices  of  his  distinguished 
predecessor,  Chaaoellor  BUke,— of  whose  able 
servieee;  ill  health  ao  sooii  deprived  the  couutry, 
bat  who^  though  ever  since  anable  to  take  part 
iu  pahlio  daty,  stlU-  Uvea,  aedwiU^  I  hope,  long 
Bveio  be  a  eomfartitv  hisifluaUy  and  friends*. 
GhaneeUor  VanKoagfaoeb  originated  valoaUe  re- 
foma  hhnafelf,  and  always  Ualened  with  interest' 
to  those  aoggeaied  by  others.    I  believe  that  he 
was  the  aatbor  of  the  preaent  practiee  of  hearing'  • 
the  ailments. aft  theae  Circuit  Conrts,  and  ol, 
disposing  of  the  oasea,  at  once,  wherever  prac 
tlcablCy  a  praoUce  by  which  buainess  haa  been., 
greatly  expedited,  the  expense  of  auits  much  di- 
minished, and  a  knowledge  of  the  doctrinea  of 
equity  diffused  amongst  the  peo^le^-all  objects^. 
I  Yieed  not  aay,  cf  great  public  moment/ 
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.  Pereonftlljy  the  late  Chancellor  was  very 
generaJlj  liked;  more  so^  perhaps,  than  any 
other  man  of  his  day.  Without  seeking  popn- 
,.larity«  be  was  essentially  popular,  for  none 
could  resist  bis  unaffected  good  humour,  oharm 
of  manner,  and  evident  warmth  'of  heart  Mr. 
Vice- Chancellor  Spragge  at  the  opening  of 
Court  after  the  event,  spoke  in  the  most  feel- 
ing manner  of  his  death ;  and  we  are  sorry 
we  can  only  give  the  substance  of  his  re- 
marks : — 

"  Biace  I  last  met  you,  gentlemen  of  the  Bar, 
an.  event  baa  occnrrtd,  a  most  sad  and  uoexpeeted 
one,  which  we  all,  the  Bench  and  the  Bar  alike, 
«mo8t  deeply  deplore.  The  learned  and  able  man, 
>who,fb<r  the  paet  seven  years  haft  presided  as 
>it8  chief  Judge,  has  passed  away  from  amongst 
r.us,  ia  tike. very  prime  of  life,  when,  acoordiag  to 
.the  ordinary  coarse  of  nature,  max^  years  of  hon- 

•  onrable  asefulness  lay  before  him. 

I  .  "The  lata  Chapcellor,  let  me  add  our  late  friend, 
;  for  ise  was  the  warm  and  sincere  irieod  of  all  of 

•  us,,  possessed  n^any  admirable  qualities.  With 
talents  of  a  very  high  order,  he  combined  one  of 
the  kindliest  natures  that  it  has  ever  been  my  lot 
to  moet  with ;  and  he  discharged,  with  rare  abili- 
ty and  the  purest  integrity,  the  duties  of  his  high 
office,    ^e  have  lost  an  able  and  upright  Judge, 

-   lind  a  man  as  beloved  as  he  was  respected.    The 
coUDtry  and  the  indlciary,  and  in  an  especial 
•'manner  thib  Court  have  much  to  deplore  in  the 
I'loss'bf  eueh  a  man. 

"  He  is  d^adi  aad  we  shall  see  his  face  no  more, 
'■  btithli^  Memory  will  long  be  held  by  all  of  us  in 
.  affectionate  remembranee/' 

^  4n4  >Ic  Mowa^^n.  the  ojecasiom^abeiLdy al- 
luded to,  further!  said  :-^ 

fMie  wa8».ind^>  one  of  the  most  amiable  of 
mei^ ;  he  had  a  warm  and  tender  hearty  aad  bis 

•  friendship  wa^  deep  and  never  failing.  I  never 
knew  any  one  who  had  in  him  more  to  attract 
and  less  to  repel.  He  probably  never  had  a  per- 
sonal enemy.  •  •  *  During  the  period  that  he 
Was  engaged  in  politics,  he  was  not  only  successful 
in  Obtaining  and  keeping  the  confidence  of  his  poU- 

'  tical  ^op()drter8,  but  he  soon  secured  and  he  ever 
afterwards  retailed  the'  personal  friendship  of,  I 
bdiete;-«vei^oneof  his  opponents  In' the  Souse. 
Wfaatover  Oibse  Opposed  to  him;ponttcally,  may 
haretthoaghlof*  t^e  meastires  lor  proit^eedings  of 
ihe  gDirarnnmnI  of  rwliloh  ho  f^^rmtodpart;  nobody 
4ionbM  thoipuriiy  of  Wa 'motives  or'  the  tound- 
j^esf  of  Jtiia^pat^oOsmr  He. lovisd  Ihfe  Canada  of 
poffv.wb^h  waa  tha  Japdiof  bis  biiih/  and-  he 
earp^ly, dc^d toip^iomote  its  interseU.,  •  *•  • 
Few  men  y(^  die,  leii,y }ug ,  qior^.|ri<mda  to  mourn 
his  loss.  Speaking  for  myself  and  for  yogi«  gentle- 


•», 

t 
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men  of  the  Bar,  I  am  anre  that  I  may  say,  that 
we  loved  him  very  dearly,  and  that  we  mourn 
him  very  deeply,  sorrowing  greatly  to  remembs 
that  we  are  never  again  to  press  his  hand,  or  hear 
his  kindly  voice." 

The  day  before  the  funeral,  a  meeting  of  &e 
Bar  was  called,'  in  the  Library  of  Osgoode 
Hall,  to  express  the  feelings  of  the  profession 
on  the  melancholy  occasion,  and  their  sympa- 
thy with  the  members  of  his  family  in  tbetr 
bereavement  The  Attorney-General  of  On- 
tario, having  introduced  the  subject  in  a  few 
appropriate  remarks,  the  following  resolutions 
were  |>assed : — 

"  Ji€8olved.—l,  That  the  Bar  of  Ontario  deare 
to  express  their  unfeigned  grief  at,  and  deep  seme 
of  the  loss  sustained  by  the  Profession  in  tbe 
death  of  the  late  lamented  the  Hon.  P.  M.  M.  S. 
Van  Eoughnet,  Chancellor  of  this  Province. 

"  2.  That  the  Bar  attend  the  fnneral  of  the  late 
Chancellor  in  their  robes,  as  a  mark  of  respect  to 
the  deceased. 

"  3.  That  a  copy  of  the  foregoing  resolations  be 
furnished  to  the  Treasurer  of  the  Law  Sodetr 
[absent  from  Toronto  at  the  time],  with  a  request 
that  they  may  be  entered  on  the  books  of  the 
Society,  and,  that  be  be  requested  to  call  a  meet- 
ing of  the  Bar  for  to-morrow,  at  two  o'clock,  at 
Osgoode  Hall,  to  attend  in  a  body  the  fimersl  of 
our  late  Cfaanodlon^' 

The  funeral  was  laigely  attended  by  all 
classes,  and'aiUongst  thesi  iiftigfat  boseaa  maoj 
of  the  clerks  who  Were  under  him  when 
CoramissioDer  of  Crown  L4iui%  by  «U  of  whom 
he  is  held  in  affectionate  feraembmacoi  Tbe 
Pall-hearers  were  Hon.  W.  H.  Dmper,  C.  &, 
Chief  Justice  of  the  Coi^  of  Appeal,  tbe 
Chief  Justice  of  Ootario^  Chief  Justice  Hagsr- 
ty,  Yioe-GhanoeUons  Spragge  -  and  Mowtt, 
Judges  Morrison,  Wilson,  Qwynna,  ^and  Gait, 
and  Judge  Puggan.  Thft  body  w»8  intened 
io  St  James*  C^inqteiy.  -  •    .  . 

His  name  wi^.be  rememherad  im  ftli» hisUry 
of  Caosida  u  thsit^iC  »  ma%  ood^nrod  with  i 
lefj  hjghiorder  of.intfUeo^  as  aa  elogoent 
aA4  effectif»i^peaker.;  both  at  the  Bar  and  in 
PajrliaiQkent^  as  afk.iihle«dAunistiaipr,  shevn 
a»  welMo  fiw  mf^jitigfy^i^t  of  tbe  Orevo 
^ands  Pepartmend)  ,as.i&,  t|ia  .refiKina  in  tba 
Qqux^  pf  ChpMMseiy.;  aiMiiiio.(xo^n  all,.f(  nm 
wi^l^  a^  kjuadly  m,  h^^,^  ar^  made  a^  (tiend 
or  disarmed  |anepi»nyL   ,  ;. 

Mr.  Spragge  haftl>eeii.i>ff^ndajidhadiaoo9t- 
ed  the  ChMoeUorshiiv  Kni  >Mvi'SlM>ag  has 
been.  appainiedwODejol  (kftif iao^OfaantaflftM. 
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CLERKS  ACTING  AS  AGENTS  FOR 
SUITORS. 

Our  attention  has  been  directed  to  Rule  100. 
We  do  not  understand  it  as  prohibiting  clerks 
for  acting  as  agents  for  suitors,  except  in  the 
actual  conduct  of  a  cause  in  Court,  when  the 
the  ofBoer  has  full  emplojment  otherwise,  and 
when  he  should  be  "all  eyes  and  all  ears,"  to 
keep  track  of  the  orders  made  by  the  judge, 
to  minute  such  orders,  swear  witnesses,  can- 
cel stamps,  and  perform  other  duties  required 
by  him  in  open  Court     Indeed  it  could  not 
be  possible  to  carry  on  the  business  of  the 
Division  Courts  unless  clerks  received  instruc- 
tions from  parties  at  a  distance,  and  acts  for 
them.     Ingnorant  persons  too  are  seldom  capa- 
ble of  making  out  their  own  accounts,  or  giving 
notices  required  by  law,  and  would  be  compel- 
led to  go  to  some  competent  persons  for  assist- 
ance, if  clerks  were  unable  to  give  them  aid. 
Lawyers  are  not  entitled  to  fees,  are  not  re- 
cognized in  the  Division  Courts,  and  nearly 
the  whole  operative  part  of  the  system  is  and 
most  ever  be  worked  out  by  the  officers  of  the 
Courts.     To  prevent  officers  acting  within  rea- 
sonable limits  as  the  agents  for  parties,  would 
impair  the  value  of  the  Courts  to  a  very  con- 
siderable extent^  and  certainly  the  rule  we 
have  referred  to  has  not  that  effect 


USE  OF  STAMPS  IN  PAYMENT  OF 

FEEa 

We  hear  a  good  deal  on  the  subject  of  the 
use  of  stamps  in  the  Division  Courts,  and  com- 
plaints are  made,  we  think,   without  good 
cause,  of  **the  great  delay  in  seeing  to  the 
cancellation  of  stamps  during  the  sittings  of  the 
Courts.^'     Now  in  the  first  place,  the  stamps 
need  not  be  presented  to  the  judge  for  inspec- 
tion till  the  dose  of  the  Court  (Rule  167,  0.), 
80  that  at  least  it  is  only  the  judge  and  clerk 
who  would  be  delayed;  but  from  enquiries 
we  have  made  from  several  able  and  efficient 
officers  we  are  satisfied  that  the  delay  in  affix* 
ing  and  cancelling  stamps,  would  not  neces- 
Bsrtly  occupy,  on  an  average,  half  a  minute  to 
each  case,  or,  half  an  hour  to  a  list  of  sixty. 
If  the  judge  could  inspect  the  stamps  on  sum- 
monses and  judgments  entered  by  the  clerk 
b^re  the  Court  opens,  even  this  brief  delay 
would  be  considerably  reduced.    No  doubt  if 
the  government  furnished  clerks  with  *^  obli- 
tenton*'  it  woold  be  a  great  eonveotenee,  yet 
Aftur  all,  the  clerk  may  by  writing  his  names 
MbnhMid  on  tftanpt  to  be  oaed,  rtdaoe  the 


actual  duty  in  Court  to  insertion  of  date 
merely,  and  we  make  no  doubt  that  if  the  sav- 
ing of  time  at  a  Court  was  necessary,  the 
judge  would  hold  that  the  brief  mode  by 
figures,  viz.,  "2  |  1  |  70,  |  "  for  "2nd  Jan., 
1870,"  would  be  a  sufficient  dating  for  the  pur- 
pose of  cancellation.  We  are  quite  disposed  to 
sympathise  with  officers  when  they  have  any 
reasonable  ground  of  complaint  Rule  167, 
as  we  stated  in  a  former  issue,  is  little  more  • 
than  a  declaration  of  what  the  law  is,  and  re- 
quires nothing  unreasonable.  We  trust  that 
all  concerned  will  cheerfully  comply  with  its 
provisions. 

.       ADMINISTERING  OATHS  IN  OPEN 
I  COURT. 

As  forms  are  now  given  in  the  new  Rules  for 
oaths  to  be  administered  in  open  Courts,  they 
ought  to  be  strictly  followed. 

The  clerk  anxious  to  acquit  himself  well 
will  commit  those  forms  to  memory ;  if  not 
spoken  from  memory,  the  officer  should  Ad- 
minister, them  reading  from  the  book.  This 
seems  a  small  matter,  but  as  the  public  are  apt 
to  form  their  impression  of  an  officer  of  what 
they  see  of  him  in  open  Court  (and  officers 
naturally  and  properly  desire  to  appear  to  ad. 
vantage  in  the  discharge  of  their  duties),  it 
seems  well  worth  the  trifling  labour  of  com- 
mitting a  few  forms  to  memory,  that  the  im- 
portant duty  of  administering  oaths  may  be 
done  reverentially,  and  without  bungling  or 
hesitation. 


\ 


TRANSMITTING  MONIES  TO  SUITORS 

BY  MAIL. 

The  159th  general  Rule,  makes  it  the  duty 
of  parties  entitled  to  monies  collected  to  direct 
how  they  are  to  be  transmitted ;  and  if  no  sUch 
direction  is  given  the  monies  are  payable  at 
the  clerk's  office.     We  recommend  clerks  to 
take  written  instructions  from  suitors  as  to  the 
transmission  of  monies,  as  it  is  necessary  for 
their  own  protection  to  do  so.    If  directed  to 
be  sent  by  Post  Office  order,  or  in  Bank, by  Is, 
it  will  be  necessary  to  have  some  entry  lAihe 
cash  book,  and  various  auggestioiia  anafivade 
as  to  the  best  practice  in  such  ca^oa.    Penhkps 
the  direction  of  the  suitor  toritrantnit^ might 
also  contain  an  Autboritj  to  laqme'-onei  tO'-ftgn 
the  receipt  in  the-  cash'  bsokv  or  llhb  peif^on 
who  mails  the  letter  «ind<  8«e(6,  iM  'eneM^re 
might  sign.'    We''i*Mttb^^M''t6^)ldiF«ug. 

gestidns  fi«dht  ^^)tp^i^A(itd''t>ti!<ierfa 'bff  '^his 

potbt  •.  • »:-'"j.ii"'t;M:-:i  ■«:-.    '«  ■  -  •■- 


180— Vol.  v.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE.  [December,  1869. 


SBXiECTIONS. 


SHALL  W&  PUNISH  MURDER  f 

The  crime  of  murder  is  An  atrodous  one. 
?or  one  human  being,  deliberately,  with 
studied  purpose  and  malice  afore- thought,  to 
take  the  life  of  another,  is  an  act  at  the  bare 
thought  of  which  even  manj  a  hardened 
wretch  shudders.  That  there  should  be  cir- 
cumstances, under  whose  cover  a  murderer 
fa&j  not  only  be  excused,  but  also  justified ; 
not  only  justified,  but  even  glorified,  is  at  first 
thought , almost  inconceivable;  nevertheless, 
6uch  circumstances  exist 
;  Woman  in  America  occupies  an  anomalous 
condition.  Treated  in  some  respects  as  if  far 
superior  to  the  masculine  sex,  in  others  denied 
^11  participation  in  rights  and  privileges  accord- 
ed to  Its  lowest  specimens,  her  outward  con- 
ciuct  is  a  fit  and  faithful  representation  of  the 
Inconsistencies  of  her  position.  This  is  the 
pnly  country  in  the  world  in  which  a  woman 
who  has  murdered  her  seducer,  is  honorably 
acquitted  by  a  jury,  and  in  which  a  husband 
Oan  with  impunity  take  the  life  of  his  wife's 
paramour.  Why  the  perpetration  of  an  act, 
to  which  the  woman  alleged  to  be  injured 
thereby  has  given  her  fuU  consent,  should 
exempt  her  fVom  being  punished  according  to 
law  for  any  crime  she  may  commit,  it  is  im- 
possible to  understand;  unless  she  commit 
the  crime  in  self-defence,  or  be  regarded  and 
treated  as  an  irresponsible  being,  possessing 
and  exercising  no  will  or  discretion  of  her  own, 
and  a  completely  passive  instrument  in  the 
^ands  of  others.  Both  of  these  suppositions 
are  untenable.  In  watching  for  a  man  and 
^hooting  him  unawares,  she,  far  from  acting 
oiji  the  defensive,  is  acting  very  offensively, 
a;ild  no  one  will  for  a  moment  maintain  the 
letter  supposition,  and  assert^  that  women 
l^ive  no  wilts  of  their  own. 
' '  What  are  the  arguments  commonly  adduced 
ip  support  of  the  barbarous  practices  above 
named  ?  Great  stress  is  always  laid  upon  the 
Unsuspecting  Innocence  of  the  deceived,  the 
base  designs  of  the  deceiver,^  and  the  social 
stigtha  wnich  his  villainy  casts  upon  her. 
lliat  in  ih\s  case,'  ttd  i^  ev^ry  other,  it  takes 
t^o  to  mase  a  bargain,  is  a  fact  perpetually 
lost  sight  of.  To  say  that  every  seducer  is  an 
tinprincipled  villiap,  whose  arts  it  is  impossible 
for  weak  women  to  resist,  is  to  say  something 
of  which  .every  one  of  us  knows  to  beabsur£ 
Taking  the  strongest  possible  cas^  that  of  a 
young  woman  seaucea  under  promise  of  mar- 
ridge,  what  are  the  facts  ?  Overcome  by  Heat 
passions,  trusting  )n  bis  promiseSi  altbodgh 
conscious  that  by  yielding  to  bis  prenuiture 
solicitations  she  cannot  but  compromise  herself 
in  bis  eyes,  ehe  fatisic^m  bw  high  i0stat& 
Tbe  man  deserts  hW;  and  the  usual  t6hsi^ 
quenees'  foUow j  Who  i^  to.  blame  f  The  "nan 
only>t;  "ImahSb  tobeiifi  ne  wine mpomible 'for 
ber  nwb  and  incondklenitat  conduct t  > '  >    -    >  < ' 

But  .the  plea^ost  fsfsqnantiy  aiq|^nf.behft)f 
of  the  murderess  is  the  enormity  of  the  pun- 


ishment with  which  society  visits  her  trans- 
gression against  chastity,  md  the  slight  cen- 
sure it  passes  upon  htm  m  concert  wi&  whom 
she  transgresseSb  To  state  thifi  plea  is  to  refute 
It  If  in  leaving  the  path  of  virtue  m  young 
womon  has  committed  an  offence,  in  the  esti* 
nation  of  society,  for  which  she  deserves  to  be 
excluded  iVom  its  precincts,  then  society  can 
not,  if  it  desire  to  remain  consistent,  sanctioa 
Um  murder  by  her  of  a  man  whom  it  regards 
in  no  very  reprehensible  light  On  the  con- 
trary, a  man  known  to  be  socoessfal  with  tbe 
opposite  sex,  is  generally  r^;arded  by  his  iel' 
lows  as  a  lucky  dog;  his  soeceffs  ^  ^f^o^ 
rendering  him  odious  in  their  eyes,  is  envied 
by  them  ;  and  the  women  themselves,  in  many 
cases,  (M  much  more  flattered  than  repelled 
by  the  attentions  of  a  man,  whom  they  know 
to  have  achieved  sucoess  with  so  UMny  eif  them. 
If  we  really  regarded  a  seducer  a^i  a  sooundr^I 
we  would  treat  him  as  one.  This,  hovevec, 
we  do  not.  In  considering  his.  capacities  for 
an  office,  it  does  not  occur  to  ns  to  inquire 
whether  these  are  effected  by  hm  fan<*ied  rts- 
cali^ ;  in  introducing  him  into  society,  and  ia 
generally  treating  him  as  we.  do  other  nien,  w€ 
also  contrive  to  overlook  it  And  yet  after 
his  violent  death  we  say  *^  served  him  right," 
and  acquit  and  applaud  the  mnrdereas.  The 
question  here  is  not  whether  he  ought  to  be 
treated  as  a  scoundrel,  but  whether  he  i&  If 
he  is  not,  then,  without  being  so  grossly  in- 
consistent as  to  make  our  judgment  go  for 
nought,  we  cannot  consider  his  conduct  after 
his  deaih  differently  from  what  we  did  before  it 

.  It  may,  however,  be  asked  what>n  womaa 
accomplishes  by  mnrdering  her  seducer.  It 
is  difficult  to  understand  what  motive  impels 
her  to  the  deed,  unless  it  be  the  ignoble  pis- 
ton of  revenge.  She  can  obtain  civil  redress 
from  every  tribunal  in  the  land ;  there  is  not 
a  jury  which  would  not  award  her  heavy  dam- 
ages. Bat  with  these  she  is  not  satisfied; 
they  do  not  appease  her  .thirst  for  revenge 
She  wants  that  which  pabtie  o^inibn  and  there- 
fore the  law  does  not  give  her,  the  death  of  her 
seducer.  Not  that  it  does  her  any  good  to  kill 
him.  She  does  not  thereby  restore  her  shatr 
tered  reputation ;  the  doors  of  ^sodety  remain 
closed  against  her.  Bnraged  at  behoMiag 
what  different  results  the  same  Indiscretion 
brings  about  to  her  and  to  him,  she  concludes 
that  the  best  mode  of  wreaking  her  revenge  is 
to  take  his  lifa  She,  whose  offence  against 
society  consisted  In  illegaUy  giving  hirtfa  to  one 
beings-  now  aitones  for  it  by  ^legally  destroy- 
ing another4 

A  ihgitive  allnsion  has  been  made  to  the 
case  of  die  husband  •  killing  his  wift's  para* 
mour.  All  that  has  hitherto  been  said  allies 
wKh  doable  fofoe  te^his^  That  a  h«band, 
^ho,  AS  has  repeatedly  happened,  io  oold  blood, 
has  shot  down  the  annposed  destrorer  of  bis 
peabe,  should,  as  has  also  repeatedly  bapjMHied, 
be'allowed  to  go  tinphnished  for  bis  enme,  is 
a  speotacle  ««  wUdi  iHf  may  well  stand  aghast 
Wei  venlare  to  «sacrt'  thait<no  iastaaee  of  ecxb 
jug^  infidelity  on  the  part  of  the  wife  has  erer 
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happened  in  this  country,  in  which  she  was 
not  fally  as  culpable  as  be  with  whom  she 
sinned.  No  married  woman  can  ever  be  ap- 
proached by  on«  harboring  evil  designs  against 
her  honor  without  her  becoming  aware  o(  them 
before  it  is  too  late ;  no  man  can  ever  cause 
her  to  prove  faithless  to  her  husband,  unless 
it  be  with  her  full  consent  What  grounds  of 
iustification,  then,  has  the  husband  who  deli- 
berately shoots  her  paramour  ?  The  honor  of 
bis  family,  it  is  said,  has  been  invaded ;  does 
he  by  his  bloody  deed  restore  it  ?  The  purify 
of  his  wife  has  been  defiled ;  does  he  wash  the 
stain  away  ?  Indeed,  no  injury  has  been  done 
him ;  he  simply  ascertains  that  he  has  been 
mistaken  in  bis  wife ;  she,  whom  he  thought 
virtuous,  is  shown  to  be  otherwise.  Is  he  to 
be  justified  in  killing,  a  man,  because  of  a  mis- 
take which  he  WmsdjT  has  made, 

To  tJike  the  Kfe  df  any  human  being,  except 
in  selMefence  or  when  the  law  commands  itj 
is  illegal.  That  the  laws  of  any  country  'conform 
in  the  main  to  its  public  opink>n  is  a  thread-^ 
bare  truth.  We  have  no  law  punishing  seduc- 
tion wHh  death,  simply  because  we  dont  want 
it  To  the  passage  of  any  such  law,  public 
opinion  would  be  overwhelmingly  opposed. 
But  we  have  a  law  punishing  muraer.  Then 
why  not  apply  it  to  a  case  falling  within  it  f 
Wby  not  teach  our  young  women  to  been 
their  guard  against  designing  men,  and  dis- 
courage them  fnih  committing  that  awful 
crime,  murder  ?  One  of  the  most  pernicious 
consequences  of  the  aoquittal  of  this  clara  of 
murderesses  is  the  direct  enooun^emeot  it 
gives  toothers  to'  commit  murder  under  simi- 
lar circumstoticefi.  Heoently,  in  Marylanc^  a 
Toman  waa  made  a  hen>tneof  for  having  twice 
in  succession  shot  her  lover,  who  did  BOt  iftarry 
her  because,  being  the  only  support  of  m 
mother  and  several  sistersi*  he  could  not  A 
premium  is  thus  set  on  deliberate^  cowatdly 
homicide.  But  this  ia  not  all  The  murdered 
person  may  have  had  good  and  substantial 
reasons  for  refusing  to  keep. his  promise  of 
maEriage.  All  these,  however,  are  buried  with 
him ;  every  opportunity  to  present  them,  to 
eiplain  his  conduct,  to  show  that  Hie  murder- 
ess, in  her  double  role  as  judge  and  execution* 
er,  acted  unjustifiably,  inexcusably,  is  gone  a 
for  at  her  trial  the  public  prosecutor  is  confined 
to  proving  the  naked  fact  ot  the  murder,  *od 
is  not  allowed  to  Invalidate  or  weaken  what  ia 
called  the  defbned  ;by  sabmftttMg  to  tbe  jury 
any  evideneein  esplanatien  or  extetiuation  of 
the  murdered  manrS  conduct.  .  The  vato  of 
human  life,  alrendy  so  ffigbtfully  low  it>  Ihie 
country,  is  in  this  way  lowered  stiU  Aoret 

The  iilQonsistertcteaof  publie  opinieli  Imve 
already  been  pointed,  aut  Although  fc.man, 
known  lei  beta-  sedudev^  is  tuoafed  none,  the 
Worse  to  tiiia»  ktd  has  the  same  access  to  so- 
ciety «s  anybody  else,  y tit  bis  violent  death 
elicits  applause^  erai&wist  no  oondemnliti<m« 
Although' a  proposktiod  to  make  seduction 
legally  pumthable with' death  would  not  beve 
the  lea^  prospect  of  being  adopted  by  eny 
legislature^  yet  •  when  a  woman  ia  vioLuion  ii 


the  law  kills  her  seducer,  thus  doing  that  ille- 
gally which  noH3ffie  is  trilKtig  to  make  legal,  no 
voice  is  heard  in  reprobation  of  the  outrage. 
Such  a  remarkable  phenomenon  calls  for  an 
esplahation,  for  which,  in  the  dise  of  the  hus- 
band killing  his  wife's  paramour,  we  need  not 
be  at  a  loss.  The  only  supposition,  upon 
which  his  act  could  possibly  oe  excused,  is 
the  very  one  upon  which,  in  matters  relating 
to  busband  and  wife,  the  common  law  has  air 
ways  proceeded,  viz. :  that  the  wif^  has  no 
will  or  mind  of  her  own,  and  that,  therefore^ 
the  paramour  is  the  only  person  to  whom  any 
blame  or  guilt  attaches.  That  husband  and 
wife  are  but  one  person,  has  always  been  a 
maxim  of  the  common  law,  by  which,  however, 
is  practically  meant  that  the  busband  is  the 
one  person.  The  wife,  being  supposed  to  be 
always  acting  under  the  coercion  of  her  lius? 
band,  has  no  power  to  contract ;  her  agree- 
ments are  of  np  effect  whatever ;  she  can  no^ 
even  commit  a  crime  in  bis  presence,  save  in  ^ 
few  excepted  cases.  In  fietct  so  much  is  she 
resirded  as  under  his  control  that  he  has  the 
right,  solemnly  confirmed  by  an  English  court 
Oi  justice  a  few  years  ago,  to  chastise  her  cor- 
porally whenever  he  thinks  it  necessary. 
There  can.  be  no  doubt  that  the  above  quoted 
maxim  took  its  rise  in  the  same  modes  of 
thought  and  action  which,  prevailing  univer^ 
sally  seven  or  eight  hundred  years  ago,  gave 
birth  to  the  system  of  law  denominated  the 
common.  At  that  period,  and  indeed  long 
thereafter,  this  maxim  was  living  law,  in  per-r 
feet  consonance  wTtl^  the  semi-ciyilization  toi 
which  the  English  had  attained  Although  in 
the  course  of  time  opinions  have  greatly 
changed,  so  that  in  this  country,  dt  least,  the 
husband  can  no  longer  enjpv  the  privilege  pf 
whipprng  bis  wife,  without  havmg  to  pay 
dearly  therefor,  yet  in  other  respects  there 
has  been  but  little  advance ;  yenerable  tradiT 
tions  fetters  the  minds  of  men,  and,  unbeknowi^ 
to  them,  warp  their  judgments ;  and  the  hus- 
band is  stiJl  looked  upon  as,  to  some  ext^t, 
(he  owner  of  his  lamiTy  whose,  honor  he  is  re- 
quired to  guard.  The  absurd  notion  of  duel- 
ists, that  me  infiiction  of  a  bodily  wouna  cures 
a  mental  one,  is  among  sensible  people  happily 
exploded,  but  the  parallel  notion  of  husbands, 
pimilarly  dating  back  to,  and  transmitted  from 
the  middle  age^'  that  by  killing  their  wives' 
paramours  thev' repair  {heir  laperatcd  honour4 
IS  leceived  with,  ap|ilause.  It  is  oi>ly  when 
juries  w^TI  cease  regarding  the  husband  as  th^ 
owner  of  hfs^  family,  and  will  cease  divesting 
the  wife  of  those  qualities  of  free  will  and  r^ 
sponsible  action'  with  irhicb  she  is  naturally 
endowed,  that  ilvey  will  also  cease  acquitting 
t^e  man,  who,  after  having  deliberately  satis- 
fled  himself  pf  his  wifo^'s  gt»il{, '  deliberately 
kills  her  accomplice,  '      '     ' 

In  the  case  also  of  the  murdoi*  of  the  seducer 
by  tlie  seduced^  (he  woman  is  ckher  habituaHy 
regarded  as  having- no  will;  or  else  ft  is  con* 
sidered  as  overcome  by  .the  insidiousl  wiles  of 
the  seducer^  That-  he  also  hasistrelng;  fre. 
quentiy  ungovernablie.  passions,  4s'f|  ebnsidera. 
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tion  always  overlooked ;  he  is  constantly  repre- 
sented as  the  smooth,  calm,  scheming  yillain, 
who  effects  her  rain. with  ufidisturbed  placidi- 
ty. An  additional  element,  however,  enters 
into  this  case,  viz. ;  the  dimi,  vasue  conscious- 
ness under  which  juries,  and  indeed  all  of  us, 
labor,  that  the  relations  betiireen  the  sexes  are 
not  what  they  shduld  be,  that  the  oneis  op- 
presed  and  occupies  a  subordinate  p<mitton  to 
the  other.  We  do  not  here  vefer  to  the  politi- 
cal disabilities  of  woman«  but  only  to  the  social 
inequalities  and  prejudices  from  which  she 
suffers.  Though  our  confidence  may  be  strong 
that  the  time  is  neat  at  hand  when  no  one  witT 
any  longer  presume  t^  'dicjtaie  to  woroati  her 
supposed  peculiar  sphere,  yet  at  the  preseal 
moment  that  time  has  ootioome,  and  it  is  in 
consequence  of  perceiving  tbijs  that  our  sym- 
pathies are  always  so  copiously  excited  in  her 
favor.  We  are  passing  through  a  transition 
period  in  which  some  women*  bolder  than  the 
rest,  defy  and  slHitter  old  prejudices  by  folVow- 
ing  occupatiooa  for  merely  aspiring  to  which 
they  in  byegone  times  would  have  been  ostra- 
cised. Hence  the  social  oppression  of  the 
entire  sex  is  forced  upon  the  attention  of  the 
public  mind,  which,  by  a*  beautiful  provision 
ef  nature,  immediately  seeks  to  re-establish  an 
equilibrium  by  causing  an  increased  gallantry, 
sympathy  and  devotion  to  be  shown  them  as 
a  temporary  substitute  for  that  freedom  of  ac- 
tion of  which  they  have  always  been  deprived. 
In  other  countries,  where  this  transition  period 
has  not  yet  set  in,  a  woman  killing  her  sedu- 
cer is  punished  like  ilny  other  murderess,  be- 
cause she  is'looked  upon  as  a  responsible  being, 
and  because  the  public  mind,  not  having  be- 
come aware  of  the  disadvantages  of  position 
incident  to  her  sex,  has  not  yet  l)egun  to  sym- 
pathize with  her  on  account  of  them.  A  re- 
moval, of  these  disadvantages  will  operate  in 
the  same  way  as  a  failure  to  perceive  thenL 
Thus  with  us,  as  soon  as  woman  will  be  at 
full  liberty,  both  socially  and  politically,  to 
follow  whatever  occupation  she  chooses,  as 
soon  as  the  prejudices  are  disipated  which  now 
debar  her  from  devoting  her  energies  to  many 
a  field  of  action,  as  soon  as  she  is  placed  on 
a  footing  of  perfect  equality  in  every  respect 
Vi'itix  mao^  who  will  then  of  himself  demand 
that)  having  the  ^me  rights  with  him,  she 
should  be  held  equally  responsible  for  their 
use  or  absue,  then,  but  not  before,  all  motives 
for  bestowing  any  ^xtra  amount  of  sympathy 
«ipion  her,  will  ▼snigh';  her  crimes  will  be 
j^^ed.  As  severely  ^and  impartially  as  those 
of  man,  and  juries  will  no  longer  deliver  ver- 
dicts which,  unconsciously  prompted  by  a  gen- 
feral  afppreciktion  of  her  depressed  condition, 
Wok'k  injustiee  inesoh  parlkulaii  CBLseL-^JSench 
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11E!»AYMENT  OF   J«ORTGA€E   MONEY. 
^<    TRAl^SPfiRi' WITHOUT  KOTICK,.   - 


";-^;  mia'ngtonkr'Tate^,  'L.C.,  17  VT.  R.  55!). 

It  is  well  settled  tl)at  when  a  mortgn^.r^'C  a**- 
fefgiTS  the  tnortgngfc  itiiU" notice  is  not  given  to 


the  mortgagor,  the  assignee  is  subject  to  all 
the  equities  between  the  mortgagor  and  the 
original  mortgagee.  Thus,  if  the  mortgsgor 
were  to  pay  off  the  debt  to  hts  original  mort- 
gagee that  would  be  a  good  payment  as  against 
the  assignee.  The  principle  has  been  carried 
to  the  length  of  afibcting  the  transferee  by  the 
balance  of  a  general  account  between  the  n^ort- 
gagor  and  original  mortgagee :  Tide  Korrish  v. 
Marshall  (5  Madd.  481),  where  the  mortg&gar 
chuming  that  he  had  extinguished  the  mort- 
gage-debt by  wines  and  money  supplied  to  the 
plaintiff,  the  Vice-ChanceHor  of  England  de- 
creed an  account,  observing  that,  ^*as  against 
an  assignee  without  notice  the  mortgagor  hia 
the  same  right  as  he  has  against  the  mort^gee, 
aiid  whatever  he  can  claim  in  the  Way  of  ma- 
tual  credit  as  against  the  mortgagee  he  can 
claim  equally  sgainst  the  assignee.  In  £? 
parte  Manta,  He  Frnser  (Buck,  300),  a  bond 
having  been  assigned  without  notice  to  tb« 
obligor,  the  debt  was  held  to  be  still  in  the 
ordef  and  disposition  of  the  obligee  within  31 
Jac:  1,  c  19.  WUliamB  ▼.  Sttrrell  (4  Ves. 
890)  affbrds  afi  )(^xample  o  the  simple  case. 
There  the  mortgage  having  been  assigned  with- 
out notitje  to  the  mortgagor,  a  paym'-nt  after- 
wards made  by  the  mortgagor  to  the  original 
mortgagee  was  held  a  valid  payment  as  against 
the  assignee,  and  on  a  foreclosure  bill  filed  by 
the  assignee,  the  mortgagor  tenderiog  the  bal- 
ance,  which  tender  was  refused,  the  mortgagor 
was  required  to  pay  costs  to  the  time  of  tender 
only.  Maitheuit  v.  Walh^n{\  Ves.  118)  is 
another  case  in  which  this  principle  is  dearij 
ruled  and  explained. 

Upon  the  consideration — what  is  notice  ?  it 
is  worthy  of  observation  that  in  Lhydy.  BanU 
(16  W.  R  988)  Lord  Cairns  held  that  any 
actual  knowledge  on  the  part  of  the  person  to 
be  affected  is  notice,  provided  the  knowledge 
were  such  as  would  operate  on  the  mind  of  a 
reasonable  man  of  business.  In  DearU  v. 
Hall{Z  Russ.  1)  and  Fosters.  Coekertll{Z 
Gl.  k  P.  456),  and  the  cases  above  that  dat«^ 
the  question  of  notice  seems  to  have  been  re- 
garded as  b^ng  not  so  much  whether  or  no 
there  had  been  actual  knowledge  as  a  question 
of  the  conduct  of  the  incumbrancer.  But  the 
decision  in  Lloyd  v.  Bank^  by  treating  actu^il 
knowledge,  by  whi^msoever  or  bpwsoever. con- 
veyed, as  tb^  thing  to  be  leoked  for^  puts  the 
matter  upon  rather  a  different  footing. 

In  the  principal  case,  without  at  all  contro- 
verting the  principle  of  Matthett$  v.  Wallitpfi, 
Williams  v.  Sorrell^  &c,  a  payment  made  bj 
the  m4)Ptgag0r,  after  an  assignment  of  the  mort- 
gage without  notice  to  himself,  was  held  to 
have  been  made  in  his  own  wrong.     The  case, 
which  was  4  verjr  unfortunftte  one,  arose  oat 
of  the  defalditions  •  of  a  Liverpool  soKdt^r 
liamed  Hockley,  who  abf  oonded  in  the  latter 
end  of  186.7.     The  deiliuUer  was  Ihe  soliciter 
b^th  ol  the  original. Diorts^gor  and  of.  the  tnuLs- 
feree.     He  gave  no  notice  to  .the  mortgagor. 
The  transferee  left  the  deeds  in  his  cusio^lj. 
As  biitwecn-  himself  jutrl  the  mortgngof,  the 
solicitor  had  authority  to  receive  the  tnteresl 
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on  behalf  of  the  morjtigagee,  but  had  no^  aii- 
tiM>rity  to  rQoei?«t  the  priacif>M-  Th^  mort- 
gagor viabing  to  pay  off  the .  mortgagee,  the 
solicitor  got  the  transferee  to  execute  a  recoor 
Teyaooe  under  the  impression  that  he  was 
merely  joinitig  in  aa  appointment  of  new  trus- 
tees (the  mortgiigocl  property  being  trust  pron 
perty);  he  handed  Ibis  deed  to  the  mortgagor 
with  ail  the  other  deeds  (eoEoept  the  transfer,), 
but  he  kept  the  noney  himself,  merely  paying 
the  traosferee  ftom  time  to  time  the  interest 
OQ  the  original  mortgage-money.  Three  years 
afterwajtls  the  traasferee  filed  a  foreclosure 
bill  agiuast  the  astonished  mortgagors,  «u;>d 
Lord  Hatherley^. affirming  the  Master  of  the 
Bolls,  heid  that  Uie  mortgagee  imist.pAy  his 
principal  a  second  time  or  be  .foreclosed. 
The  first  paynaent  nms  held  to  haye  been  in 
his  own  wrong,  because  he  made  h  to  a  pej^son 
who  was  not  aothorised  lo  rec^ve  it ;  if  he  bad 
gne  with  his  meaey  to  his  original  mortgage, 
the  original  mortga^^  would  have  said,,  '*  The 
mortgage  is  transferred,**  and  passed  bim  on 
to  the  transferee,,  and  so  the  payment  would 
have  got  into  the  right  hands»  'But  if  the 
or^in^  mortgagee  hi^  played  the  knave  and 
podcetnd  the  uiooey,  tbefimlt  would  have  been 
the  transfei^ee's,  for  net  giving  to  the  mortgag<\r 
notice  of  bis  having  taken  the  transfer. 
.  Ihe  case  was  a  partlcnlarly  hard  one  upon 
the  morti^gor,  beeause,  receiving  baok  bis 
deeds,  his  mortage,  with  a  re  conveyance^  he 
had  every  thing  to  assure  him  that  the*  mort- 
gage was  extinguished.  Yet  the  decision  is 
QDimpeachable;  If,  when  the  mortgage  was 
created,  the  mortgagor  had  from  the  mortgagee 
been  gJTen  to  underatand  that  the  soUQitoj*  had 
authority  to  receive  principal  aa  well  as  inter- 
eat^  here,  we  Imaging  the  transferee,  not  hav- 
ing given  notice,  would  have  been  bound  by 
this  arrangement,  and  the  payment  made 
weuld  have  been  good  as  against  him.  The 
moral  of  the  tcase  ifrr-rthat  aiortgagora  should, 
pnless  they  h«vefr8i>^ial  authority,  .take  care, 
in  pacing  off  their  mort^igea,  to  pay  direct  to 
the  mortgagor,  and  not  to  the  solicitor  through 
wheifa  t£e  advaaee  iWas  efkciod^-^Solifiit^rti' 
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NOTES  OF  NEW  DKCI^JOKS  A^J>  tEApXNP 

Tiosf,--Cot/Aty  CotrrtB  haTe^aVis^ifttToti  of  actrdns 
«f  eje0^(leDt  wber*  the  yearly. yal^ie  of  tlje  pre- 
aise9  doea  not  escf»ed,  2Q/.  ,'  A  eoupty  co^t 
doBidedi  ion  1  oeniiattogf  leiidepo.e  •  Chtatt .  <he(  yiearl^ 
Htae  <»f  tb4  peetntseii'did  not  eliceed  SO^j'  >  MM 

l;Mit^ie),  thkt  tb^  OotjH  of  ^aeefa's  Beofeii 
eoqlfi  apt. review  this  ijefisiop  bjr  probibition. 


CaiauTix.  Law.— 1.  The  p^jihiei;  pf  a  ^p^,  )MSf  1 
a  geaeral.  aothority  te  .oondnc^-Ua  btlsiDesSkaadi 
to  part  with' its  pro^rty  entlra  ipi^sentilionih^ 
a  genaine  order;  and  if,  bet«^  d^eived^  by  k\ 
forged  order,  he  parts  with  the  hank'^  mone|f ;; 
he  parts,  in  tending  so  to  do,  with  jthe  j>i;o|^ertyj 
in  themonej,.and  the  pj^rapft  Hf^P^ipglj;PPmeHtrc 
tag  the  forged. order  ihs  ootgeiUyotf  ilareeaytj 
biit  of  obtains ng'iDooey  on  ftilae  px^tence9.u^7\ll^ 
Qneen  v.  Frinte,  IMW  Bi-p.'  1'  0.  C.  IW/      '    '  * 

2.  Partridges,  hutched  and 'reared  by  a  b^pi-, 
noD  hen,  ao  lougais  tti^'  r^^iiin  with.l^er^  ^i^) 
from  iMx  inahiUty  Xq.  esofipf^  ^re  ^r^oU^^ly  ?n: 
fha  power  aud  domiaionfpf  hcnowopr,'  Baay<,te 
the  lobjeet  of  lanseny,  thbagh  the  lied>1#  to^l^ 
confined  In  a  ooop,  btit  at  M\3erty  —^tJik^'(^Ue^ 

j.jkic^u.  Law  Rep.;  1 0,  Q,  158;;  \;;^  ".,;;;;:| 

8.  Ar  stole.  g/iB  fqr  m?  »^&.  of  a  ^%p^faf;|Ep^j«^ 
by  drawng  it  off  fresitheiinaialhreiigha  pipe? 
Wbieh  was  nrNV  eloMd  at  its  jaaetUinj  with  th« 
main.  The  gas  from  fKIs  p^pi  was  buthC  evef^ 
day,  and[  turned  off  at  night.  '  iMdi  (1)  that  Wi^ 
the  pipe  alwi^ja  reniaiue^.  fu)K  t^prp  ytt^  a  cow;. 
tiaueua  taking  of  tbe^  gay^  .and  ^9t^.  a  serief^  H 
separate  to^agt';  -and  (2)  tfaat  ev^n  if  th^  pipe 
had  not  been  Icept  fofll;  tNe  taikibg'wcitild  haV.<^ 
been  cohtinubus,  as  ft  Was  litib^t^oiiHliy 'bti^ 
transaotioni — The  Queen  y.  Tirt^t  Law  Rep.  \ 
Q,  C.  173.  _  ,  ,  ..        .     f    )  ,_,[ 

4.  ▲•  woman  petfaiitted.  thtopnaeneflJM'^^^ 
eoMvebtfion  witli  hefi»  aader  the  impresslea  that 
it  was  her  iittsb^tfd. '  ITirftf,  thaifia'lh«  ab^ehttf 
of  eridenbe  thiit  fahe  "Vrab'  U^oonsolous  affhc^ 
time  the  a^^ /of  connection  (}ompi^nqed^  it  ii^usl 
be  talien  tbatyher^i^seia.  wa^,ohta^p(Vr.%^g^ 
hf  -ftund,'  end ) tfaait  therefiooe  -the.  priaoaes -  w$ll 
Uot  gurlty  of  tkpH.-^Thi  ifueM  ¥.  Buhvmf,^ii 
Rep.  ICC.  166.  '  /I     '     iiij 

•  t  '     F'     /  '      '   -'  1 

'bUvrnQiv^  l*AW,— fA  atatate  prot|de.d  tbjjkt.iiji) 
Ueensed  fielaaller, should  sell  Jt'^^p  ^  ji^e  op 
Snqday,  esnept  **  ani  tefrpshmeot  i^ritraveillA^t  If 
A.  walked  on  Sunday  to  a'bpa,  t^  audi  a.!ba<ir 

half  ttilj^s  fVom  h\s  hoiiK  fot*  ib«  piit^osii  j>^ 
drinki'pg  tlbe  miaetaKraier  rtierei  for  tlie  sake  df 

at  the/spaiMrL&iiM{  ithaitillk^iwas  ^ittsTeller  mti;^ 
the  i^xoep(i6a;-i-i^;>te0  f\.iRifikapdiiin,htJtfiivfi. 
4'C/P."16f8.''""  "'  ""  '^  "  '•''  •'    '"'  •  "  '■  ."» 

j^pGoniiaiMiqai^rjf;  ,v?fre  i;^fiof;poi:aM)?t.  Tflf)? 
paW^s  laiopaatrastiai  hr«te?ii  aad^to  borroj^ 
from  the  treasury  £120,000  on  an  a.<iHi|^iheat 
of  the  tolls :  they  were  Authorised  to  take 
. tblir, (M/b&  (appUe4t:tOi )(ay ItHe  tklHtl^VV.^: thd 
bridge,  4Qd  «2lea|tit  f ttpiyiAeni;  ftj  ihe/^^  bor- 
rowed. .i.ff^,^-^hat)t1|ey  were  pot  liable  t^  the 
poor-ratOp  as  thej^  were  jin  occapivtioii  of  the 
Ijri^gp,  as  servants  ,9f  ttje  'fyrj/wq',. '^eff,»^^  ff 
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benefit  from  the  tolls,  and  were  therefore  ex- 
empt from  the  operation  of  43  £lii.  o.  2,  s.  L 
(Bzeh.  Ch.)^Th$  Quern  ▼.  McOmn,  LawBep. 
8  Q.  B.  677. 

8.  At  the  election  of  town  eonneillore  therj 
were  four  Tacanoiea  and  ftve  oaodidatea.  B. 
one  of  the  four  who  had  a  majority  of  totes, 
was  returning  officeti  and  therefore  ineligible. 
Bdd,  that  mere  knowledge  hj  the  electors  who 
▼oted  for  B.  that  he  was  reiamiag  offlOer,  did 
not  amoQDt  to  knowledge  that  lie  was  diaqnalifted 
in  law  as  a  candidate,  and  that  therefore  the 
Yotes  were  not  thrown  awaj,  so  as  to  make  the 
aleotien  fall  on  the  fifth  candidate.— T'Ac  Qumh 
r.  Mcyor  </  Tewktiburp,  Law  Rep.  8  Q.  B.  6B9. 

2.  A  man  cannot  be  con?ioted  of  personating 
**  a  person  entitled  to  Yote,"  if  the  person  per- 
seoated  be  dead  at  the  time. —  WhHtly  ▼.  Ckup^ 
pai,  Law  Rep.  4  Q  B.  147. 


SIMPLE  CONTRACTS  1^  A7FAIBS 
OF  EVEBY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Laudlobd  ahd  Tavaar. — 1.  A  tenant  is  ea* 
topped  from  denying  that  his  landlord  has  a  legal 
reTereion,  though  it  appear  from  the  instrument 
of  demise  that  the  landlord  has  only  an  eqaitj 
of  redemption.— ifortoa  t.  Woodtt  Law  Rep* 
8  Q.  B.  668. 

2.  The  lefsee  of  an  inner  dose  has,  by  neces- 
sity, a  right  of  way  OTcr  an  outer  olose  which 
beloDgs  to  his  lessor,  but  he  cannot,  by  user, 
acquire  an  eaaament  to  depoait  paaksges  on  a 
close  which  belongs  to  his  leesor. — Oaj^ford  t. 
Moffat,  Law  Rep.  4  Ch.  188. 


Lnn. — An  aoonrate  report  in  a  newspaper 
of  a  debate  in  parliament,  containing  matter  dis- 
paraging an  indiTidual,  is  not  actionable ;  the 
publication  is  privileged  on  the  gronod  that  the 
advantage  of  publicity  to  the  community  out- 
weighs  any  private  ifijury  f  and  comments  in  the 
newspaper  on  the  debate  are  so  far  privileged,^ 
that  they  are  not  actionable  so  long  aa  they  are 
hooest,  fair,  and  justified  by  the  circumstances 
disclosed  in  the  debate. — Waton  v.  Walter,  Law 
.Uep.  4  Q.  B.  78. 

Mastrk  and  StavANT.— To  an  action  for 
"breach  of  an  indenture  of  apprenticeship,  the 
defentkint,  the  apprentice's  father,  pleaded  thai 
the  f^pfreotioe  **  was  and  is  prevented  by  act  of 
God,  to  irit,  by  permaoeot  illness,  happening  and 
artaiag  after  the  making  of  the  indenture,  from 
remaining  with  or  serviog  the  plaiotiff  during 


all  said  term."  Htld^  on  demnrrw,  a  |^  plea 
in  excuse  of  performance,  wsthoot  any  aven&tat 
that  the  plaiotilT  had  notice  of  the  iUaets  bcfbre 
the  commencement  of  the  action. — Boa»i  v.  Ftrtk, 
Law  Rep.  4  C  P.  I. 


Railway. -^1.  A  company  were  empowersd  bj 
a  statute,  passed  in  1882,  to  make  and  ote  a 
railway  for  the  passage  of  waggons,  engines,  aid 
other  carriages.  The  company  ran  paaieagv 
trains  drawn  by  locomotire  ateam-eagiBes, 
having  taken  all  reasonable  precautions  to  pit- 
vent  the  emission  of  sparks.  The  plaiatif  i 
haystack  having  been  ired  by  sparks  frra  n 
engine,  held,  that,  as  the  company  had  not  ex- 
press powers  by  statute  to  use  locomotive  stcso- 
engines,  they  were  liable  at  common  law  for  the 
damage  -—JoneM  t.  Fe»tiM»g  Railw^  Co.,  Lav 
Rep.  8  Q.  B.  788. 

Umdub  iKnvcKCE. — A.,  a  widow,  aged  Beventj- 
five,  within  a  few  days  after  first  seeing  B.,  wko 
claimed  to  be  a  ^'spiritual  medium,"  wasiodooe^ 
from  her  belief  that  she  was  fulfilling  the  wiake 
of  her  deceased  husband,  couTeyed  to  her  throegli 
the  mediam  of  B  ,  to  adopt  him  as  her  son,  sad 
transfer  £24,000  to  him  ;  to  make  her  will  io  lit 
favor;  to  give  him  a  further  scm  of  £6,000; 
and  also  to  settle  on  him,  anbject  to  her  life- 
interest,  £80,000  (these  giftabeiiis  without  ooa- 
sideration,  and  wlthoat  power  of  revocatioii). 
Hfld,  that  the  relation  etisting  between  them 
implied  the  exercise  of  dominion  aad  ioflaem 
by  B.  over  A.'s  mind;  and  that  as  B.  had  net 
proved  that  these  gifts  were  tbe  pure  volaiitai7 
acts  of  A.'s  mind,  they  must  be  act  aakle.— Xyon 
▼.  Home,  Law  Rep.  6  Eq.  6^. 


RsFo&inffO  Died — Spscirio  Pbbpobm&sci— 
Fraud — CosruoTnio  l^Qumaa.— The  defeadasti 
a  man  of  weak  intellect,  waa  frandnleotly  iodaeid 
to  ezecnte  a  quit-claim  deed  of  certain  land  to 
which  he  was  jentttled  as  heir-at-law,  but  oo  con- 
sideration was  given  for  such  deed.  The  laod 
was  afterwards  ooniwyed  to  the  pl^intilRiiD  tbtec 
suits  for  val  uabi  e  consideration.  After  the  1  ipse 
of  more  than  fifteen  years  the  defendant  broogbt 
ejectment  against  the  plaintiffs,  and  it  was  de- 
cided that  the  legal  title  had  not  paaasd  by  the 
deed  executed  by  him.  The  pYaantUh  thereopon 
instituted  proceedings  in  this  Court  to  reXonn 
the  deed  executed  by  tha  defendaat,  or,  treadag 
it  aa  *  contract  oniy^  far  a  apeiHfic  paifcrttsoee 
thereof.  Beld,  (let)  That  though  the  plaiotilfi 
had  equities  as  purchasers  for  value,  yet  tlte 
defendant  ha«l  an  equity  to  set  aside  the  deed  he 
was  deceived  into  executing ;  and  that  his  eqeity 
being  the  elder,  and  having  the  legal  title  ia  bis 
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favor,  the  oo«rt  could  not  interfere  to  give  the 
pMntiir  relief;  and  (2nd)  That  though  the  laches 
•nd  ft^qulescenee  of  the  defendant  for  so  long  a 
period,  might  be  a  reason  for  reftislng  him  relief 
were  he  in  eourl  as  a  plaintHT,  still  they  did  not 
constitute  a  ground  for  granting  the  plaintiffs 
the  relief  sought,  and  under  the  circumstances, 
the  court  dismissed  the  bill  with  costs. — Living- 
tf9ne  ▼.  Atre^-WaHace  r.  Acre,  15  C.  R.  610. 

OITTABIO  BEPOBTS. 
IN  THE  COURT  OF  ERROR  AND  APPBAL. 


ScBAoo  ▼.  The  Coafokavios  -or  tju  Ci tt  er    . 

liOKDOH. 

Asfigsnunt^Property  belonging  to  corporatUm, 

Bfld,  afflrtning  the  jtid^j^raent  of  the  Queen's  Bench,  tliai 
l^nd  owned  hy  a  city,  but  1e«iied  by  them  to  a  tenant, 
for  hJM  own  prlTBte  purpowii,  win  liable  to  taxation,  and 
that  the  eorporatioD  might  fUatrain  fur  auch  toxea. 

Uorrison,  J.,  diaaented,  on  the  ground  that  the  land  waa 
Bot  liable ;  Van  Kouglinet,  C.  and  Bpragge,  V.C,  on  the 
gnjand  that,  though  the  coi-poration  might  sue  on  the 
covenant  to  pay,  they  conld  not  diatrain. 

f«9  V.  O.  Q.  B.  '457.1 

Error  from  the  judgment  on  demurrer  in  this 
esse  in  favor  of  the  plaintiff,  reported  in  26  U. 
C.  K.  268,  where  the  pleadin|(s  Are  sei  out  at 
leogth. 

The  question  In  substance  was,  whether  land 
belonging  to  a  municipal  corporation,  and  leased 
by  them  to  a  tenant  for  his  own  pritate  use,  was 
liable  to  tazation  under  the  Assessment  Act, 
CoDsol.  Stat.  U.  C.  ch.  65,  and  whether  the  cor- 
poration conld  distrain,  the  tenant  hnTing  hy  the 
lease  covenanted  to  pay  taxes.  The  court  be- 
low held  that  the  land  was  liable,  and  that  the 
corporation  might  distrain,  Morrison,  J.,  dis- 
KDting. 

Cronbie,  for  the  plaintiff  in  error,  the  plaintiff 
il9o  in  the  court  below.^  AU  land,  the  statute 
declares,  shall  be  liable  to  taxation:  Consol. 
Stat  n.  C.  cb.  55,  sec  9.  Before  any  individual 
therefore  can  be  liable  for  taxes  on  the  land,  the 
l&od  itself  must  be  liable  to  sale ;  but  here  the 
corporation  would  be  selling  their  own  property. 
The  clause  of  the  statute  in  question — »eo.  9  sab- 
Kc  7 — exempts  **  the  property  belonging  to  any 
county,  city,  town,  township,  or  village,  whether 
oconpied  for  the  purpose  thereof  or  unoccupied.'* 
It  is  aricned  for  defendants  that  if  the  section  had 
stopped  at  the  word  *' village,"  thia  property 
clearly  would  have  been  exempt,  but  that  the 
tnbflfqneDt  words  restrict  such  exemption  to  the 
two  kinds  of  property  specified.  These  words 
do  net,  however,  restriefe,  but  amplify  or  illae- 
trtte  tbe  previous  pert  of  the  section,  or  oertaio- 
I7  <lo  not  limit  it.  Many  instances  might  be  put 
of  tentences  framed  in  the  same  manner,  where 
tbe  ward  ••  whether,'*  'fbllowing  words  intended 
to  be  general,  is  clearly  intended  not  to  be  Te«> 
ttrietive.  In  the  first  epistle  to  the  Corinthians, 
cb.  xn.  T.  la,  it  is  said,  ••  For  by  one  spirit  are 
ve  all  baptized  unto  one  body,  whether  we  be 

•Ax|?ned  2a'th  Angnat,  1868,  'bHbre  Draper,  C.  J.  of  Ap- 

Salt  VaaKonghnet,  C,  Richarila,  CL  J.,  Spragge,  V.  C, 
ortfecin,  J.,  Adam  Wilson,  J.,  MowSt,  V.  C. 


Jews  or  Gentiles,  whether  we  be  bond  or  free,** 
(fee.  In  the  same  epistle,  oh.  iii.  v.  21-22,  «•  All 
things  are  yours ;  whether  Paul,  or  Apollos,  or 
Cephas,  or  life,  or  death,  or  things  present,  or 
things  so  come :  all  are  yonr's.**  In  the  epistle^ 
to  *tnc  Cphesians,  ch.  vi.  v.  8,  *'  Knowing  that 
wliatsoev^  good  thing  any  man  doeth,  the  same 
shall  he  receive  of  tbe  Lord,  whether  be  be  bond 
or  free  ** — all  these  are  illustrations. 

If  the  Legislature  had,  intended  to  assess  the 
occupant  in  respect  of  the  land,  without  the 
land  itself  being  made  liaWe.  it  would  have  been 
speeially  provided  foitt  -  as  in  the  cane  of  lands 
vested  in  her  Msjesty :  sec.  9,  sub-sec.  2.  The 
provisions  and  machinery  of  the  act  are  inconsist- 
ent with  tbe  idea  of  snhjecflng  such  land  to  tax- 
ation. Under  sec.  22^  it  should  be  assessed 
agiWDst  both  the  ewner  ao4  the  occupant,  and 
sec.  24,  provides,  that  in  such  case  the  taxee 
may  be  recovered  from  efther.  This  cannot  ap- 
ply where  the  owner  ia  the  purty  to  receive  the 
taxes*  and  the  body  by  whom  their  payment 
is  to  be  enforced.  Sea  26  provides,  that  aqy 
occupant  may  deduct  from  his  rent  any  taxes 
paid  by  him  if  they  conld  have  been  recovered 
from  tbe  owner. .  Suppose  the  city  should  rent 
without  taking  any  covenant  to  pay  taxes,  they 
would  have  then  to  impose,  collect,  and  repay 
them ;  a  useless  form,  which  could  never  have 
been  intended.  Moreover,  the  corporation  have 
nad  no  power  to  lease.  Sec  243,  sub-sec.  1,  of 
the  Municipal  Act,  Consol.  Stat.  U.  C,  ch.  54, 
enables  them  to  obtain  property  and  dispose  of 
it,  which  means  only  to  sell ;  and  they  have  00 
other  power. 

Harrison,  Q.  C,  for  defendant  in  error.  This 
property  is  assessable.  In  England  tbe  occupant 
of  Crown  property  for  his  own  benefit  has  always 
been  held  liable  in  respect  of  his  occupation,  and 
it  is  just  that  it  should  be:  Lard  BaU  v.  Grind- 
all,  1  T.  R.  388 ;  Mertea  Doekt  v.  Cameron^  II 
H.  L  Cas.  448  ;  Jfegina  v.  St.  Martinet  Leicesfer^ 
L.  R.,  2  Q  B.  498.  The  corporation  had  power 
to  lease,  and  the  piaiotiff,  their  tenant,  is  not  in 
a  position  to  dispute  it.  A  oorporatien  may  hold 
land  subject  to  the  interference  of  the  Crown : 
Bfiher  v.  Wooda,  16  C.  P.  29-32;  Municipidify 
of  Oxford  V.  Bailey,  12  Grant,  276. 

As  to  the  me.ining  of  the  word  <* whether," 
when  used  as  in  this  clause,  no  general  rule  can 
be  laid  down.  It  may  be  used  either  to  amplify 
or  to  restrain  previous  words,  according  to  the 
eoalext,  and  its  effeot  in  eaoh  ease  must  be  deter- 
mined by  tbe  context  and  tbe  eonsideration  af 
tbe  whole  statutes.  If  what  precedes  it  includes 
every  thing,  as  here,  it  cannot  amplify  ;  it  must 
reatrain  therefore,  or  mean  nothing ;  and  many 
oaeee  nay  he  put  in  which  it  would  olearly  have 
a  restrictive  effect-***  AU  judges,  whether  Chief 
Justices  or  Pusine  Judges,**  would  pot  include 
County  Court  Judges.  **A11  courts,  whether  the 
Common  Pleas,  Queen's  Bench,  or  Exchequer,*' 
would  not  necessarily  include  the  courts  of  Oyer 
and  Terminer;  It  would  depend  wv  the  whol« 
scope  and  object  of  tbe  act  The  rule  is  to  give 
a  men  to  all  words  used  in  a  statute,  i^  possible, 
and  there  srre  obvious  reasons  why  the  legislature ' " 
may  have  intended  to  limit 'thaeaemptido  as  the  ' 
defendants  oontended'fon . 

[It  was  eontended  also  that  tbe  deoision  of  tbo  . 
Court  of  lievision  was  final,  as  determined  by  . 
the  court  below,  but  the  argument  on  this  point 
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ifl  omitted^  as  the  judgment  proceeds  upon  the 
other  ground  only.] 

Dbapbr,  0.  J*.,  of  Appeal. — ^Therule  preeerib- 
ed  by  the  etatote,  Ooeeol.  Stat  U.  C.  eb.  55,  ia 
rebitioa  to  the  qaeetioo  reieed,  is  ooeuined  in 
the  9th  section ;  all  land  and  personal  propertj 
is  liable  to  taxation. 

T be  exception  applicable  in  thisci^se  is  oen- 
tained  in  the  7th  subsection  of  the  9th  section, 
the  property  to  any  oonnty,  city,  town,  township 
or  village  *'  whether  ocoapied  for  the  purpose 
thereof  or  anoecapied." 

The  word  ••  property  "  includes  beth  real  and 
personal  estate. 

-  A  philological  discussion  has  been  raised  upon 
the  word  "whether." 

This  word  is  used  as  a  pronoun,  and  also  as  a 
<*  particle  expressing  one  part  of  a  dixjunctive 
question  in  opposition  to  the  others"  (Johfuon't 
Dictionary).  The  Imperial  Dictionary  defines  it 
as  a  pronoun  or  sobstitnta. 

As  a  pronoun,  both  the  authorities  explain  it 
to  mean,  which  of  two;  biU  the  latter,  after  re- 
ferring to  the  example  taken  from  the  2 1st  chap- 
ter of  St  Matthew's  Gospel,  ▼.  '6\^'*  whether  of 
them  twain  did  the  will  of  hie  father  " — asserts 
that  "  in  this  sense  it  is  ebsoletCt**  and  adds,  as 
an  additional  sense*  **  Which  of  two  altematiTcs 
expressed  by  a  sentence. or  the  clause  of  a  sent- 
ence, and  followed  by  or,**  and  gives  this  ex- 
ample: **  Resolve  toAe^er  yon  will  go  or  not: 
t.  e.,  you  will  go  or  net  go;  resolve  whieh.* 

Speaking  with  an  attempt  at  strict  accuracy, 
the  word  whether  is  not  used  in  this  section  of 
the  act  in  either  of  thesenses. 

As  a  pronoun,  it  is  not  osed  to  signify  which 
of  the  two  kinds  of  property — i.  «.,  property  oc- 
cupied for  the  purpose  of  the  municipality,  or 
property  not  occupied  at  all — is  to  be  exempt ; 
atid  in  the  former  case  an  actual  occurrence  is 
referred  to,  not  a  mere  posse^sion  incident  to 
title.  Obvioujly  it  was  intended  to  exempt,  not 
one,  but  both — the  property  occupied  for  the 
purpose,  &c.,  and  uooccupied  property. 

As  a  **  particle  or  substitute  **  it  is  not  used  to 
denote  one  or  other  of  two  alternatives  contained 
in  the  sentence,  for  their  is  no  selection  of  the 
one  or  exclusion  of  the  other  tntenjied;  both  are 
equally  exempted. 

This  the  plaintiff  agrees,  or  indeed  insists  on. 
tfe  relies  on  the  word  **all "  ia  the  beginning  of 
the  exemption,  and  argues  that  the  later  words* 
'*  whet  her."  &o.,  do  not  restrict  this  general  word 
80  as  to  limit  the  exemption  to  land  occupied  for 
the  purpose  of  the  corporation  or  onoconpied. 
He,  in  effect,  treats  these  words  as  redundant, 
or  intended  as  a  mere  illustration  of  the  meaning 
of  ^all,"  neither  confining  or  expressive  of  its 
whole  meaning.  He  adverts  to  and  urgee  on  our 
consideration  the  previous  sub-section  4,  of  the 
exempting  clause  in  relation  to  real  estate  of 
universities,  or  other  educational  institutions, 
where  the  exemption  is  deolared  to  exist  ouly  so 
long  as  such  real  estate  is  actually  weed  and  oc- 
cupied by  such  institution,  bat  not  if  otherwise 
occupied,  or  unoccupied,  arguing  that  the  judg- 
ment gives  as  wide  an  effect  to  the  language  of 
sub-sec.  7,  now  i:ipder  oonsideration,  as  could  be 
given  to  the  more  express  and  partieular  terms 
of  sab-sec.  4.  A  suggestion  was  certainly 
thrown  out,  that  land  foe  which  a  tenant  paid 
rent  to  the  oorppratiion  was  oocupiedi  **lor  the 


purposes  thereof,*'  but  I  did  not  hndentuj 
that  the  plaintilPs  eoonsel  plaeed  tnoeh  reHaot« 
on  this  suggestion,  nor  do  I  think  it  reqsires  && 
answer ;  it  oould  not  be  eeriotisly  oonteiided  iHtt 
this  was  an  occupation  for  the  "parpo99i"~ 
i.  s.,  the  end  and  ebjeet  of  ereatiag  nu&ldpsi. 
corporaKiona, 

Lord  Chief  Justice  HoH  is  reported  lo  btn 
said:  **l  think  we  should  be  very  bold  mix 
when  we  are  entrusted  with  the  admlnstntica  o! 
the  law  and  the  interpretation  of  acts  of  parlia- 
ment, to  reject  soiy  words  that  «rO'  seaiible  is 
an  act'"  1  shall  not  endeavor  to  gain  a  rep9:s- 
tion  for  courage  by  treating  as  nugatory  the  !w»i 
words  of  this  section. 

I  should  be  sorry  to  infringe  upon  the  modrrti 
rules  adopted  in  cotistrtting  statutes— nsm«!j,  \'v 
construe  those  "accordiDg  to  the  plain  and  popu- 
lar meaning  of  the  words,"  and  not  to  tdapt  t 
eonstruction  unwarranted  by  such  words,  ia  or- 
der to  give  effect, to  what  I  might  anppoie  to  b 
the  intention  of  the  legislature ;  but  I  tk<mi 
certainly  not  be  deterred  by  philological  eobveb< 
from  an  exposition  of  a  statute  which,  in  mj  jad|- 
ment,  is  in  aooordanoe  with  the  iutant  to  be  <i«- 
duced  from  a  comparison  and  consideration  of  r:i 
whole  langusge. 

I  cannot  read  this  7th  sob-section  by  itte  f 
without  a  oottviction  that,  however  easy  it  woo  i 
have  been  to  have  used  a  clearer  form  .of  eipn^ 
sion,  the  sole  object  of  the  latter  part  was  to  ci- 
plain  and  limit  the  general  expression,  * 'the  pri- 
perty  belonging  to  any  coun^,"  d;a,  and  to  giv« 
to  the  whole  sob-section  the  meaoiog  it  vwoid 
certainly  bear  if  **  and "  wera  ao^titateJ  f^^r 
"whether." 

When  the  principal  member  of  section  ai&e  U 
referred  to  in  connection  with  the  eeveath  sab* 
section,  this  opinion  is  strengthened.  The  1^ 
lature  may  reasonably  be  assumed  to  have  kaova 
that  municipal  corporations  in  this  ProviooebAd, 
cr  might  hereafter  have  property,  neither  ooca- 
pied  for  the  purpose  therefor  nor  oconpied— fa 
example,  buildings  at  one  time  both  aecesnr; 
and  adequate  for  their  oonvenienoe,  but  vhici 
under  changed  circumstances  were  no  loosff 
wanted,  and  which  it  might  not  be  desireab^e  u 
sell.  Such  buildings  if  leased.  won|d  most  pro- 
bably not  be  occupied  for  any  corporate  parpe>«f 
and  still  would  not  be  nnoocupied. 

It  would  make  sub-section  seven  repagvitDt  u< 
the  expressed  object  of  the  section  of  wbicb  i' 
forms  part  so  to  construe  it,  and  therehj  to  et- 
empt  property  so  circumstanced  from  liahilitj  to 
taxation,  and  yet  this  repugnancy  will  art:*e,  «3i 
arise  from  whet  I  think  a  perversion  of  the  Uuer 
part  of  the  sub-section,  if  the  plalntiJD  eow^- 
tion  should  prevaiL  U  would  ia  my  huable 
judgment  afford  a  very  strong  illustration  of  the 
maxim.  Qui  h<arH  in  UlerA  hceret  in  eortict- 

I  think  the  appeal  should  be  dissmissed  witj 
costs. 

Van  Kovanin^  0.-*Setting  aside  anTqscPti(» 
as  to  exemptmn«  it)  seems  to  me  that  the  deftta- 
ante  etiU  could  not  levy  by  diatreas.  ^beo  • 
oorporatiea  lesaes  tbetr  property*  <h(ty  are  the 
parties  to  CoUeciboth  rent  and  taxes,  and  wkea 
they  lease'  for  a  oertaln*  fi«m.,  they  can  tsbe  so 
more  l  they  oatanot  under  the  cootraet  sttperid4 
taxes.  The  stipulation  that  the)  shill  ps^  ^^ 
gives,  I  thiok,  only  aa  Mtioa  on.  the  cereMftU 
and,  the  misUkst  they  harveHiade  hew  U  io  ^ 
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tralniog.    It  Beemi  to  me»  therefore,  that  the 
jadgowot  below  elioold  be  rercreed. 

RjoHARoe,  G.  J.,  Adjoc  Wilsom,  J.»  sod  Mo- 
WAT,  V.  C.f  eoDcnrrcd  with  Daapbb,  C.  J.,  of 
Appeal. 

Spbaoob,  V.0.«  eononrred  with  the  ChaooeUer. 

^loRRisoR,  J.,  adh«red  to  the  jadgmeDt  delW- 
ered  by  him  in  the  eoivrt  below. 

Appeal  di»mi»Bed» 


COMMON  LAW  CHAMBERS. 


fIUj:orUd  by  Hency  OTJwen,  EoQ.,  BarrlsUr-at-Law.  J 


BABBsa  ▼.  Arustromo. 

JUjd$vin—J*leading, 

St%  1.  ThKft  metion  18,  Co&  Stat.  U.  C.  ea|i.  ^,  app!lM 
ooly  to  cases  of  a  wroa^f^l  taking  uuX  Ueteutioa  withiB 
the  Litter  part  of  section  I  Oi  that  act. 

1  Tlmt  th«  aeeond  coant  of  the  declaration  set  ont  laelovr 
wu  is  case  and  not  in  roplavin,  and  could  not  therefore 
be>itniNl  with  an  ordinary  oount  in  rapleviu;  but  ev«n 
if  intended  to  be  a  count  in  replerm  under  the  provl- 
iloTii  in  the  httter  part  of  section  1  it  is  improper,  the' 
fu  ta  being,  that  the  actioQ  was  against  a  pouna-k0et)er 
Ut  (ieUining  certain,  liorsea  diatt'ttiued  damoffe  feaaant^ 
and  therefore  a  caae  "in  which  by  the  law  of  Kii^luud 
replevin  might  be  made,"  and  iu  either  ca«e  the  count 
mtut  be  steuck  out. 

[Chambers,  November  1, 1809  ] 

This  was  an  action  of  replefin.  The  declari- 
tlon  eoDtafned  two  eoauts;  the  fiv6t  an  ovdioavy 
count  in  repleYlo,  but  omitriug  to  state  tbe 
liM^lity  in  which  the  tailing  took  place.  The 
«fpond  eoant  in  its  introdactory  p^ivt  stated  that 
the  defendant  was  a  poand^keeper,  and  as  such 
received  and  took  into  his  custody  certain  goods 
sad  chattels  of  the  plaintiff,  to  wit,  certain  horses, 
&«.,  and  that  whilst  the  said  goods  and  chattels 
were  in  the  defendant's  custody  as  such  pound- 
keeper  ae  aforesaid,  and  prerious  to  the  sale 
thereof,  he,  the  plaintiff,  considering  and  con- 
teading  that  the  said  goods  and  chattels  bad  been 
find  were  illegally  impounded  in  pursuance  of 
sDd  as  required  by  the  fourth  Bob-aection  of  sec- 
tion 855  of  29  &  80  Vic.  ch.  61,  offered  to  giTe 
to  tbe  defendant  and  tendered  to  him  good  and 
euffieient  and  eatisfoetory  security  for  sll  costs, 
damages  and  expenses  that  might  be  established 
&gainst  bini,  and  did  thereupon,  as  tbe  owner  of 
the  said  goods  and  chattels,  demand  from  tbe 
»&'.d  defendant  the  delivery  np  of  the  said  goods 
nnd  chattels  to  him,  the  plaintiff,  as  he  lawfully 
mi^bt.  Vet  tbe  defendant  wrongfully  refused 
tQ  accept  the  eaid  security  or  any  security  wbat- 
^^.eTft,  and  wrongfully  refused  to  deliver  up  to 
(l:e  mid  plaintiff  the  said  goods  and  chattels,  and 
unju«>tly  detaioed  the  same  from  the  said  plain- 
tiff agninst  sureties  and  pledges,  until,  &c. 

Upon  being  serred  with  this  declaration  the 
*i  feudftot  obtained  a  summons  calling  upon  tbe 
(  "STntiff  to  show  dause  why  the  second  count  of 
the  declaration  should  not  be  struck  out.  on  tbe 
rronad  thai  the  aame  is  calculated  te  prcgadiee, 
cubarrasa  and  delay  the  fair  tinal  of  ibis  aotien, 
and  that  tbe  aaid  count  eannot,  if  in  case,  pro* 
p<:r1y  be  joined  with  the  first  coant  of  tbe  said  de- 
o!  jrdiion,  and  if  in  replerin  is  separable ;  or  why 
the  defendant  should  not  be  at  liberty  to  plead 
and  f^it*mnr  to  tbe  declaration,  on  the  ground  thai 
ttri*r«  h  a  laiijoiiidor  of  counts,  or  wby  tbe  flrsft 
<»^<iM  fiheuld- not  be  attended  at  plain t i ff*»  es« 
ptobo:,  by  stating  the*  particulars  of  the  pUoe 


whence  the  chattels,   &e.,  therein  mentione<i, 
were  taken. 

Z>.  Jf«JficAa<!i  shewed  eamse»  contending  thnt 
although  the  firsit  oount  waa  in  replcTln  yet  that 
supposing  Ihe  second  count  to  be  in  case,  it  might 
be  joined  nnder  the  provisions  of  tbe  first  soction 
of  Con.  Stat.  U.  C.  ch.  29,  entitled,  **  \n  Act 
relating  to  RepleTin,"  otherwise  it  would  not  be 
possible  for  tbe  plaintiff  to  avail  himself  of  the  * 
provisions  therein  continued  for  ^theiecovery 
of  the  damages  sustained  by  reason  of  snob  un- 
lawful caption  and  detention,  or  of  such  unlaw- 
ful detention,  in  like  manner  as  actions  are 
brought  and  maiotaiDel  by  persons  complaining 
of  unlawful  distresses."  And  if  even  nominal 
damages  are  given,  and  such  would  be  the  result 
without  sneh  a  connt  aa  this,  such  r«'covery 
oviild  be  pleaded  in  bar  of  any  subsequent  action 
for  substantial  damages. 

Otler,  for  the  defendant,  contended  that  the 
count  was  in  case,  in  which  event  it  was  a  mis- 
joinder.of  action,  nnder  the  provisions  of  the 
Oomnon  Law  Procednre  Aet,  section  78,  or  if  it 
should  be  held  to  bie  in  replevin  then  it  was  un- 
necessary and  should  be  struck  out,  and  that  tbi» 
pi'OTisiotts  of  the  act  relating  to  replevin  resp^- 
ing  damages  did  not  refer  to  cases  like  the  pre-  * 
sent,  but  to  cases  where  tbe  pi  .tin  tiff  bronght 
replevin  in  place  of  tretopasi^or  trover.  He  also 
contended  that  in  this  case  il  wa4  uece<«sary  to 
siate  the  place  where  the  wrongful  taking  and 
detention  took  place,  as  this  case  did  not  fall 
within  tbe  pf^ovlsions  of  seotlon  18  of  the  replevin 
act. 

Qalt,  J. — It  is  very  drffloolt  to  say  whether 
the  second  couut  is  in  replevin  or  in  case  /pip 
wrongfully  refusing  to  accept  the  security  men-^ 
tioned  in  the  declaration,  although  it  concludes 
in  the  ordinary  form  of  a  count  in  replevin.     I 
incline  to  think  that  it  Is  in  case,  and,  as  such, . 
is  in  contravention  of  the  78rd  section  of  the. 
Common  Law  Procedure  Act,  and  must*be  struck 
out,  but  it  is  of  very  little  consequence  whether. 
I  am  correct  in  tbis  view,  because  if  it  is  intend- 
ed to  be  in  replevin,  it  ought  to  be  struck  out  as 
sopeilloous  for  the  followiog  reasons — From  the 
affidavits  filed  it  appears  that  this  is  an  action 
against  a  pound  keeper  for  detaining  certain 
hoi'ses  distrained  d-image  feasant  and  placed  in 
the  pound,  it  is  therefore  a  case  '*  in  which  by 
Ihe  Law  of  England  replevin  might  be  made," 
and  does  not  fall  within  the  latter  part  of  the  Ist 
section  of  the  replevin  act,  which  was  the  por- 
tion relied  upon  by  Dr.  McMiohael.     The  part 
referred  to  is  as  follows,  **  or  in  case  any  such 
goods,  &o.,  have  been  otherwise  wrongfully  taken 
or  detained,  the  owner  or  other  person  capable 
at  tbe  time  this  act  takes  effect  of  maintaining 
an  aotion  of  trespass  or  trover  for  personal  pro- 
perty may  bring  an  action  of  replevin  for  the 
recovery  thereof,   and  for  the  recovery  of  the 
damages  snetalned,'*  &o.,  as  before  mentioned. 
If,  therefore,  the  second  count  is  intended  to  be 
in  replevin  wnder  the  foregoing  provisions,  it  is 
wrong,  because  being  a  case  in  which  by  the  law 
of  Bngland  replevin-might  be  made,  tbe  said  pro- 
risioas  do  not  apply.     It  also  appears  to  me 
that  the  IStbeeotlen  applies  only  to  oases  of  a' 
wfongfal  takHig  and  detention  within  the  latter 
portion  of  the  first  Section,  and  not  to  eases  of 
unlawful  distresses  for   damage   feasant,  and 
therefbre  that  local  description  is  necessary-. 
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The  Bammoos  is  therefore  made  ebsohite  to  atrike 
OQt  the  second  counU  and  to  amend  the  fi»>8t  wUb 
qoBta,  and  the  defendant  to  hare  eiglit  days  time 
to  plead  to  the  amended  declaration. 

Order  aecor^nffly. 
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CHAKCRRT. 


MlCSHALL  ▼.    B^f. 

TratJa  m/f.rk—Word  ";x»^nr— I>/Cntf 'on  of. 

Ttift  WO'  d  "  pctent**  ma v  be  UK^tl.  in  rei-l.iin  ca >es,  allhor  A 
be  p,!ri  V  Uo'.is  't  li.as  not,  lii  utci,  obt^^ftied  a  patent  for 
tiie  mauuuicture  of  (Jie  ai-iield  so  Hsld  io  be  palpated. 

['2\  Lt  V.  Rap.  2a0.] 

Tbia  iras  a  motion  in  (be  terms  of  the  prayer 
of  the  plaintiff's  btU.  to  restrain  the  defendant, 
James  Rosa,  a  shipping  agent,  from  reitfofiog  or 
pavting  with  certain  paclriges  of  thread,  in  wrap- 
pers, beaming  labels  in  imiiation  of  the  plaintiff's 
labels.     The  ibread  had  been  mannfactnred  in 

*»1gium,  and  had  been  consigned  by  the  mano- 
ctuiers,  Messrs.  Diets  and  Company,  to  the 
defendant  Ross  in  this  conotry,  for  the  pnrpote 
of  being  shipped  by  him  to  Australia.  The  la- 
bel whicb  the  plaintiff  bad  adopted  oon<ained 
the  words  •*  Marshall  and  Co.,  Shrewsbary. ** 
**  Patent  Thread.'* 

The  labels  of  (be  defendants  were  worded, 
"  Marchal ;  Schrewsbury.**  "  Patent  Thread," 
It  appeared  that  the  thread  maoufaotared  by  the 
plaintiff  was  not,  in  faot,  patented :  but  it  was 
alleged  and  pf*0¥e<i  that  the  word  '*  patent"  was 
BO  used  (0  designate  a  certnin  class  of  th>'ead 
well  known  in  the  trade ;  ibat  that  term  bad  for 
many  yeara  past  been- used  bv  mannfaotQieni  to 
dlMiDgliisb  it  from  tbjread  of  a  general  cl^^lSt 

fil  B  TCaij,  Q(l.,  and  A.  (7«  Mart&n^  In  e«p-. 
poitof  the  me^ioQ,  eoatended  that  it  was  an 
evident   infHogevioat  «f   the    plaintiff's  iiade- 
mirk,  vbtcb  tbe  -worti  ^< patent" implied;' was 
deceptiTe  inr  ire  eharaoter,  and  oansed  iiljery  te 
the '«ilain(lffs« 

P&v^ffj  contra,  viged  Ifint  the  defendaiit  iras 
in  ^he  present  cave  only  a  MtnpTe  consignee,  and 
cotfld  tiot  be.m'esumed  to  ftnoir  anTihitfg  of  the 
lab^  in  question  as  sti'iiAitktibtl  of'tfae  p1fl:?n^ifn^ 
label.  The  plaitiM^,  In  faet.  bad  no  tight  (o 
mike  use  of  tbe  ifof  d'  ^^fHttni"  iti  reference  to 
fhe  character  of  ttreir' (dread,  trhen  no  patent 
had  fever  been  gratited  In  respect  of  it,  ittid  the^ 
thei^fore  eoold  n6tl  hflte'tlie  I'elief  by  Injon^itm  ' 
as  prayed:  f  •■'•.•'.  •••     •  :  ••     •  i 

tThe  VioB-C^^MCstLoE  'sftifl,"tb'&t  (he  tirord 
<*  pateijit"  migUt  be  us^d  3|i  such  a  way  as  n^  to  [ 
deceiye  anyone,'  pr  cause  a  belief  that  the  goods 
so  pelted  were  p*'Ote|StVd .  by  a  n.ilen't  *  He  in* 
sta^c^d  the  case  of  "  pftt^t  letter  boots. '^    tri 
the.^resent  case  pbeij  Cer^,  *'  patent  thre^d^  \nid,\' 
been  'so  loog'pSed  in  t,hi^  particular  trade  tnat  it 
mlVhi  be  said  lo  hate  bi?co\nA'  a  4r^  oT*^  ^H^  ' 
Be  aid  not  coo8ide^  tba^  there'tiad  b'een  any.Sf^cU'^ 


foie  be  aix  prd'er  forlti^  xtijaoe^lon  ^  pvayed.    '  * 
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The  i-lsMs  and  oWisiiilons  of  a  belligerent  were  conce*:-?*! 
to  ilie  gDvenutient  of  (he  Confedeivte  State?  In  it<  tnili- 
taxy  oharacter  fit>m  not  iwsof  hmaaaity  and  cxpe<!i«iie7 
by  the  Uaited  SUtee.  To  lUe  «xteDt  of  uciaad  suprrinat^ 
in  an  tnaf  ters  of  government  witbiu  {is  oiQitai?  lint"»  tLe 
power  of  the  insur*ent  goTernment  i«  traqacstlon-HL 

S(v  h  saprenvioy  auiue  civil  obedience  lo  iU  antlioritT  am 
only  a  Dace««ity,  but  a  duty. 

Conrtxieijle  notes  i.-,«ued  by  ^uch  authority  an«l  u  '-Uu 
nearly  alt  bnniness  transdfiiom*  by  many  miir'*n«  "f 
people,  while  aa  oentncta  in  theinwlvfe^  in  liw  e%  eat  of 
Qnauui;eA.ful  iwolUiion they yepe nallii-ie%  miwt  be nr- 
gaixled  a«  a  cuiTency  imposed  on  Uie  community  by  ix- 
reaistible  fbree. 

Oonti)aeu  attoiiUtliig  fov  paymeat  In  ihak  tamwj  couMt 
be  regai-ded  as  made  in  aid  of  the  inaunre^ttoa ;  they  an 
tiunsactUn^  til  the  ordinary  coane  of  civil  scMiety,  aoJ 
are  without  blame  except  when  pi-ovwl  to  hare  heia 
entered  into  wiih  'a^^aol  inteat  to  furttMr  the  la«-«8loa 

8u(4i  'watraoti  ahould  b»  enfurtfed  ia  iMb  «bort8  4^  iht  « 
United  States  after  the  restgiHtiou  of  peave«  to  lUe  u- 
teut  of  ilieir  fl^vt  obligation. 

The  paitT  entitled  tolM  paid  )a  ttees'ODlifSBiienita  d^tOnn 
can  only  receive  their  aotuai  vaJue  tfi  iAie  tiitae  aud  pLi«< 
of  the  uou^iuct  io  lawfifl  money  of  the  United  Siaies. 

CHasi,  Q.  J-<-Yhi4  is  a  bill  in  e<loUy  for  the 
enforcement  of- a  Tender's  lien. 

It  is  oet  denied  that  fimitb  k  Hartley  por- 
cbased  TUorington^  land,  er  that  thej  exceated 
to  htm  their  promiasory  note  fbr  part  ef  ibe  pnr^ 
cbflise  money,  as  set  forth  lit  hia«bill  9  or  thac»  if 
tbal^'was  nothing  more  in  ttie  oase«  he  weald  be 
entitled  lo  a  decree 'for  tbe  amodnt  of  the  note 
and  interest,  4od  for  tbe  sole  of  tbe  land  to  est- 
isfy  tite  debi  Bnt  it  isintisted^  by  Hie.  way  of 
defenee,  thai  the  negetialion  for  the  jpnccfaaae  of 
tbe  land  took  pUce,  and  that  tbe  nete  in  contra- 
Tersj,  -payable  one  day  after  -date«  waeimcda  at 
Mentgomery^  in.tlM-atarn  of  Alabatniwvbere  all 
(be  parties  resided  In  November,  ]8ii4«  ntt  which 
iimnthe  authority  of  the  United  iStalna  was  ex- 
cluded from  that  portion  «f' the  6l&to»  and  the 
only  onrreney  in  use  oeosialed  of  Confederate 
Treasniry  notas,  iaaned^d  |mt  in  oiyvnlntton  by 
persona  exeroieingihemKn^  power  of  tbe  Statce 
in  rebeUien^  known  te  tbe  Confedemte  goTem- 
month  't  ■■ 

It  wna  alto  insisted'  <blat  the  land  •pnn-faa^ed 
waa  worth  no  mora  than  ihree  thonannd.  dollars 
'in  I4wfnl  money; /(bat  the  contract' pvice  was 
forfy^fifo  tlieniaxid  dollars;  ihnt  tbi»  price,  by 
tbe  agreement. df  .the  ptarfcins,  -waa  to- he  paid  in 
Genfederafee  notes;  that  thirty <-fiTe4henflattd  doU 
lari.<were  aelbally  paid-in  tbeae-  notes,  and  tliat 
'the  note*  giren*^  for  the  remaiaiing«tea  thonaand 
dettamwas  to  be  .didsharged  ii».tha  eame  maa- 
nerr*od  it  is  elaimedaa  liia  state -of  fiaors.  that 
tbe  tendor'is  eaiitled  to  no  reitefln  m  court  ef 
'thecUnited  firafeee  jauA  this leiatim waa siiiitaiocd 
in-tfaCi«Qisrthelow,  atad  tbtiibtU  naif  diiteieaed. 
•The  «qnesti6ns'  -befbre  •  ua  oa .  hppeaK  are  these  r 
!First,  can  a  contract  foir  •ibe-paym^nt  of  GonM- 
*e^^  »otWK  made  4aij»ng^tlie.]a^  jreU^i|i9a,  ^>e- 
tweicn  parties  r^alding  within  fhe^^  caH^d  Con- 
'federal  $tAi^,^be  efiforced  atjiil  in^he  coerts 
o(,tJbe,11nUe4  flUtpa?  .  ^^cou4nqi^nLi^ijldepce  be 
'reoei.T(^:t/>  f  ro^f^  that  a. promise  .ea^j^ipased  to  be 
■fof  ,^^pj«mwAVf  ^o^lV%  W»t»P.pM>t^ftr  tl>e 

'PWW^^i.P*  f^9  p^w  ,tijan  l|n^i;ffUa^^i^ey.of  the 

;U5i^  $ts^fl  ,  Doqs  fhe  eyideijgf  v»  tbe  f coord 
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tablUh  tbe  fnot  that  the  note  for  ten  thoasaod 
illa«v  w«8  to  ^i|Mid«  hr  »frMme«t  of  tho  par- 
»,  ia  Confederate  notes  t 

Tbe  first  qaestion  is  bjr  no  meane  free  from 
fficaltj.  Ic  cannot  be  qaestioned  that  the  Con* 
derate  B*t«»  were  ieeoed  Hi  AiTiberance  of  an 
ilawfal  attempt  to  oTorthrow  the  GoTemoieat 

iae  United  States  bj  iosnneotionarj  foroe. 
or  is  it  a  doabtfal  prineiple  of  law  that  no  oon- 
ict  made  in  aid  of  each  an  attempt  ean  be  en- 
^ced  throagh  tbe  ooartsof  the  ooaotrj  whose 
•Teronient  is  thus  assailed.  But  was  tbe  ooa- 
ic:  of  the  parties  to  this  suit  a  eontiaot  of  that 
nriicter — can  it  be  fairl/  described  as  a  contract 
iid  of  the  rebellion  ?  In  ezamioiDg  this  qaes- 
m,  the  state  of  that  pait  of  the  oonntrj  in 
.ich  it  WAS  made  mmt  be  considered.  It  is 
•miiar  hiaiorj  that  earlj  ia  1861  the  aatboii- 
•9  of  seven  8fates,  sapporred,  as  was  alleged, 

popular  majorities,  combined  for  the  over- 
row  of  the  National  Union,  and  for  the  estab* 
hmeot  within  iu  boondarles  of  a  separate  and 
lepeodent  confedersfion.     K  goTernmental  or- 
tuzAtlon  i^pcesentlflg  these  States  was  estab- 
iti^  at  Montgomery,  in  Alabama,  first  under  a 
•;Ti8iooal  consiiiatioti,  and  aftfrwards  under  a 
iBstiiation  intended  to  be  permsnent.     In  'he 
Q>^  of  a  few  months  four  other  States  acceded 
•  mis  confederaUoDv  and  tbe  xeat  of  the  central 
tthoritr  wna  traokferi'ed  lo  Richmond,  in  Vi^* 
oi«.     It  was  l^  theeen'val  aathoritj  thus  or- 
inised,  and  «nder  lis  direction,  that  the  erril 
ar  \r«s  carried  en  upon  a  vast  seals  against  the 
dterDineat  of  the  Dniied  S<atea    For  me?  e  than 
w  yevw  its  power  was  recegeiaed  as  supreme 
4  Dear! J  the  whole  of  theterriterj  of  the  States 
afederated.     It  was  the  aeirual«gQVsiameat  of 
i  The  iDsargeat  States,  sioept  these  portions  of 
•«m  protected  from  its  control  bj  the  presence  • 
'  ibe  armed  fotoes  o€  the  national  government. 
iftt  waa  tba-  precise  ohataeter  of -this  gorenn 
cat  in  eeateniplation  of  law  ?    It  ie. difficult  to 
Au9  it  wiUi  exaistnesa      Amy  definition  that 
aj  be  given  may  not  improbably  be  found  to 
scjtiire  Umitafion  and  qnaliiflatien.     Bat  the 
(seral  prinaiplea  of  law  vslalinc  to  d^fiuta  •goT< 
;aiB«Qt  will,  we  thlnk»oondnot.us  tea  eoncln- 
ioD  sufficiently  accurate.     There  are  serei  al  de» 
*««€  of  what  is  called  d$  f%9io  govemmeat 
«h  a  governments  ia  iisi  highest'  degrses,  ae* 
SBca  a  eharastev  very  closely,  resembling  that 
t  a  l&wfal  goveiameot.    This  is  when  the  osurp- 
'y%  lovermmont  expels  tlm  ^regular .  aathoriiiea 
'^oa  their  eaatemaiy  aeata  ami  feoociona^  and 
lisbUshaa  itself  iatheie places,  and  so  beeomen 
^ao^oal  govemmeatof  aooontry.    The  di»> 
•ngsUhiii^  chsnaaleristio  of  suoh  a  gowernmeat 
isibat  adhereaiato  it  hi  was  against,  the  govern* 
nau  it  jwtB  do  not  incur  the  pecwlties  of*  tree- 
&m;siid.  under  certain  limitatieaa,  obligaiiooa 
utoned  by  it  ia  behalf  of  the  oonnlry  or  ether« 
*us  wilU  ta  g«o^t|il,  be  lespeeted  by  the  govera- 
citat  dt  ittn  when  restoved. 

Ezsmples  of  this  desertption  of '  government 

^f^cto  are  found  in  BngKsh  history.     The  sUt- 

»t«ll.  Henry  TIf ,  C  L  (Brit  Stat,  at  large), 

ttfietes  from  penatties'  for  treason  all  persons 

«ho,  io  defence  of  the  King  for  the  time  being, 

^  war  against  those  who  endeavor  to  subvert 

Us  aotbority  by  fofoe  of  arms,  though  warranted 

^  doing  1^  the  Kawfid  moniktsh  (4  M.  Comm. 
77).  ^ 


But  this  is  where  the  usurper  obtains  actual 
possession  of  tbe  royal  authority  of  the  kingdom ; 
not  when  he  has  succeeded  only  in  establishing 
his  power  over  psnioular  localities.  Being  in 
suoh  pessessioai  ailegianse  4adua  lo  him  as  king. 
de  facta. 

Anothsr  example  may  be  found  in  the  goTorn* 
m^t  of  England  oader  tbe  Commonwealth,  first 
by  Parliament  and  aflerwaids  by  Cromwell  as 
Protector.  It  was  not,  in  tbe  contemplation  of 
law,  a  government  dtjure,  but  it  was  a  govern* 
ment  &  fae4o  ia  the  absolute  sense.  It  made 
laws,  treaties,  and  conquests,  which  remain  the 
laws,  treaties  and  conquests  of  England  after  the 
restoration.  The  belter  opinion  is  that  acts  done 
in  obedience  to  this  gofernment  could  not  be 
justly  regsrded  as  treasonable,  though  io  hostility 
to  (hs  king  de  jure.  Suoh  acts  were  protected 
from  criminal  prosecadon  by  the  spirit,  if  not 
)he  le>ter«  of  the  statute  of  Henry  the  Seventh. 
It  was  held  oiherwlse  by  the  judges  by  whom 
Sir  Henry  Vane  was  tfied  for  treason  (6  State 
Trials,  119)  io  tbe  year  following  thc^  restoration, 
but  such  a  judgment  in  such  a  time  has  little 
authority. 

It  is  very  certain  that  tbe  Confederate  Govern, 
ment  was  neVer  acknowledged  by  tbe  United 
States  as  a  defado  govei  omeot  in  this  sense,  nor 
was  it  acknowledged  as  such  by  other  powers. 
No  treaties  were  ms'le  by  it  No  obligations  of  a 
national  ehar.icrer  were  created  by  it  bin<ilog 
aPrer  i^s  disHolutioti,  on  the  States  which  it  repre- 
sented on  tbe  national  goveroment  From  a  very 
eavly  period  of  tbe  war  to  its  closs,  it  was  regarded 
as  simply  tlie  miliraiy  representative  of  tbe  in- 
surrection against  the  authority  of  the  United 
Stales.    « 

But  there  is  another  description  of  government 
called  by  publloists  a  government  d«  facto,  but 
which  might  perhaps  be  more  aptly  denomluated  • 
a  gevernmeiit  of  paramount  force.    Iti  distin- 
guishing chn  >*.icteristios  are  ( 1 )  that  its  eilstence  • 
is  maintaineu  by  active  militsavy  power  within  • 
tbe  territories  and  against  the  rightful  autliority  . 
for  estabNsbed  and  lawfal  govemmeat ;  and  (2)  i 
that  while  it  exists  it  must  necessarily  be  obeyed-  - 
in  civil  mattera  by  private  citizens,  who  by  acts 
of  obedience  reudeied  in  submission  to  such 
force,  do  not  become  responsible  as  wrongdoers 
for  these  acta,  though  not  warranted  by  the  laws  • 
of  the  rightful  govevament.   Actual  governments 
of  this  sort  are  established  over  districts  differing 
greatly  iu  extent  and  conditions ;  they  are  usually 
administered  directly  by  mllitaiy  authority  but 
they  may  be  adnsinistered  also  by  civil  authority, 
supported  more  or  less  by  military  forcsu 

One  example  of  this  sort  of  government  is 
found  in  ttie  case  of  Castine,  in  Maine,  reduced 
to  a  British  possession  (tbe  War  of  1 8 1 2)  From 
tbe  1st  of  September,  1814,  to  the  ratification 
of  the  treaty  of  peace  in  1815,  according  to  the 
judgment  of  the  court  in  the  United  States  v. 
Eice{i  Wheat.,  253),  •«tbe  British  goveroment 
exercised  all  civil  and  military  authority  over 
the  place."  The  authority  of  the  United  States 
over  the  territory  was  suspended,  and  the  laws 
of  the  United  States  could  no  longer  be  rightfully 
enforced  then  or  be  obligatory  upon  the  inhabi-  . 
tants  who  remained  and  submitted  to  the  con- 
queror. By  the  surrender  the  inhabitants  passed 
under  a  temporary  allegiance  to  the  British 
government,  and  were  bound  by  such  laws  and 
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mob  only,  as  it  chose  in  recogaiie  and  iin|>oae. 
It  is  not  to  be  inferred  from  ibis  ibst  tbe  obliga- 
tions of  the  people  of  Castine,  as  oitisnns  of  the 
United  States,  were  abrogated.    Thej  were  sns- 
pooded  merely  by  tba  pr«Be«oe,  and  only  daring 
the  presence,  of  th«  paramount  foroa.     ▲  like 
example  is  found  in  the  ease  of  Tampioo,  occu- 
pied dariog  the  war  with  Mexico  by  the  troops 
of  the  Uoited  States.    It  was  determined  by  this 
court,  in  FUmiy  ▼.  Faf9.  (9  How.,  614),  that 
although  Tampioo  did  not  become  a  part  of  tba 
'  tfnited  States  in  consequence  of  that  occupation, 
still  haTiog  come,  together  With  the  whole  State 
of  Tamaulipas*  of  whiob  it  waa  part,  iato  the  ex- 
olmsiTe  possession  of  the  national  forces,  it  must 
be  regarded  and  respected  by  other  nations  as  the 
territory  of  the  Uoited  States.    These  were  eases 
•f  temporary  poseasaton  of  territory  by  lawful 
and  regular  governments  at  war  with  the  coun- 
try of  which  the  territory  so  possessed  was  part 
The  central  governmont  established  for  the  insur- 
goDt  statea  differed  from  feha  temporary  gorurn- 
mentB  at  Castine  and  Tampioo  in  the  circumstance 
tnat  its  authority  did  not  originate  in  lawful  acts 
•  of  regular  war ;  but  It  was  not  on  that  account 
lasa  active  or  lesa  supreme,  and  wa  tbink  that  it 
must  be  classed  among  the  goTcrnmenta  of  which 
these  are  examples.    It  is  to  be  obserred  that  the 
'  rights  and  obligations  of  a  belligerent  were  oon- 
oeded  to  it  in  its  military  abaraoteer  Tory  soon 
after  the  war  b$gan.  from  motivaa  of  humanity 
and  expediency,  by  the  United  States.    The  whole 
territory  controlled  by  it  was  thereafter  held  to 
be  the  euemy'a  teriitary,  andtke  Inbabltaota  of 
.  that  territory  were  h^  in  most  jraspeets  for 
enemied.     To  the  extent,  then,  of  actual  supre- 
macy, however  unlawfnily  gained,  in  all  matters 
'  of  goTemmeAt  within  im  military  lines,  tbe  power 
,  of  the  insurgent  gptvaramant  coanet  be  queslioned. 
That  supremacy  would  not  justify  acts  of  hostility 
to  the  United  States.     How  far  it  should  excuse 
them  must  be  left  to  the  lawfal  government  upon 
the  re-eetablishme at  of  its  authority,  But  it  made 
civil  obedience  to  its  authority  not  only  a  necee- 
sity  but  a  duty.     Without  such  obedience  civil 

•  ardor  vaa  impesaibleb^  It  waa  by  tkia  gavemmen t 
'  exercisiog  its  power  through  an  immense  terri- 
tory that  the  CoolTederate  notes  were  issued  early 
in  the  war,  and  (hes^  notes  In  a  short  time,  be- 
came almoat  eselnaively  the  ourteney  of  tbe  In- 
surgent  States.  Aa  oopti^aete  in  themselves,  in 
the  contingency  of  successful  revolution,  these 
trotes  were  milHties,  fbr  except  in  that  event 

•  there  could  be  ^ao-  payer.  They  bore,  indeed, 
fhis  character  upa^  their  facet  far  they  were 
made  payable  only  *' after  a  ratification  of  a 
treaty  of  peace  between  the  Confederate  States 
and  the  XJnited  States  of  America."  While  the 
irar  lasted*  howcTer^  they  had  *  certaia  oontin- 
gent  value,  and  were  used  as  money  in  nearly 
sll  the  business  transactions  of  many  millions  of 

•people.  They  wuiA  be  regarded,  therefor^  as  a 
,<]i|rrenpy  imposed  on  the  nemmnmty  by  iscesiati- 
ble  force.  It  fusems  Uk  fQ))iow  as .  a  necf^ssyo'y 
Consequence  from  ine  actual  JbUpremacy  of  the 

,  insurgeut  gotethnkfn^,  ki  a  belngerent,  within 
the  tertitei^  w^r^it.eivmdafted;*aB4  Cbe  neees* 

,^f(i^jr  Qf  fiin\  obe,cfippcp.p^|tJjip,p^rH  o(  lUl^ho  re- 
mained in  It,  that  this  currency  mast  be  regarded 
in  tbe  courts  of  law  in  the  samii  light  ia  irlt  hieiil 

.  ;^^^i«»ue4V9nf^ig>IJK»V<^VI^Ottt  temilCtarily 


States.  Contracts  stipulating  for  payment!  h 
that  currency  cannot  be  regaHed  as  made  in  &:i 
of  tbe  foreign  invasion  in  the  one  ease,  or  of  the 
domestic  insurrection  in  the  other.  They  Hat? 
no  necessary  relation  to  the  hostile  goveromeot, 
whether  invading  or  instfrgent  They  are  trus- 
aotfone  In  the  ordinary  course  of  dvil  soeietr, 
and,  though  they  may  indirectly  and  nm-Ai.j 
promote  the  endf  of  the  unlawful  gpveru&e&t, 
are  without  blame,  except  when  proved  to  bd^ 
been  entered  into  with  actual  Intent  to  fanber 
the  invasion  or  Insurrection.  We  cannot  dwcU 
that  such  contracts  should  be  enforced  In  ibo 
courts  of  the  United  States,  after  the  restori:':-^. 
of  peace,  to  the  extent  of  their  first  obtigiuii; 
Tbe  first  question,  therefore,  must  receive  in  k'* 
firmative  answer. 

The  second  question,  whether  evidence  ctn  U 
reoeived  to  prove  that  a  promise  made  io  eoe  cf 
the  insurgent  States,  and  expressed  to  be  U 
the  payment  of  dollars,  without  qualifyiog  v*--^- 
was,  in  fact,  made  fbr  the  paymeat  of  an/  ctbcr 
than  lawful  dollara  of  the  United  States,  is  lu' 
to  be.  considered.    It  is  quite  olear  that  a  cc^s- 
tract  to  pay  doUers  made  between  eitiieu  ^ 
any  State  of  the  Union  maintaining  its  ooostit.- 
tional  relations  with  the  national  govenoctt  >' 
a  contract  to  pay  lawful  money  of  the  Uiute^ 
States,  and  cannot  be  modifted  or  explained  bj 
parol  evidence.     But   it  is  equaUy  dear,  if  >: 
ai^  other  country  coins  or  notea  denomia^tei 
dollars  should  be  authorised  of  different  u\i* 
from  the  eoins  or  notes  which  ase  cnirest  her? 
under  that  name»  that  in  a  suit  upon  a  codu^* 
I  to  pay  dollars  made  in  thatcouatry,  eTi^Iec^ 
would  be  admitted  to  pioTO  what  kind  of  d«!^ft'^ 
waa  intended ;   and,  if  it  ahould  turn  out  tat 
foreign  doUara  weremeani^  to  prove  their  cqu:r>- 
lent  value  in  lawful  money  of  the  United  &t^i 
Such  evidence  does  not  modify  or  alter  the  &> 
tract.    XI  simply  ezplaina  an  amb^ity  fUIco, 
under  the  general  ruleaof  aTidei|oe  may  be  r- 
moved  by  parol  evidence.    We  bave  alread;  »^9 
that  the  people  of  the  Inaurg^ni  Sutes.  otier 
this  Ceofederate  GoTeromeni,   were,  is  ^> 
oontemplation,  substantially  in  the  same  c;i^' 
tion  as  inhabitants  of  districts  of  a  coontrj  ac* 
cupied  and  controlled  by  an  invading  belligerd 
The  rules  which  would  apply  "to  "the  forraeTC*?* 
would  ap^ly  to  tk«  TM^t,  <«di  «a1n  the  forxir 
case,  the  people  must  be  regarded  as  sabjecui<i 
a  foreign  power^  and  oontracia.  among  tbes  ^ 
Interpreted  and  enforced  w1i!h  reference  to  fj 
laws  imposed  by  the  eon^ueror,  eo  in  the  istter 
ease  tbe  iukabhaDta  musi  be  regarded  ss  nider 
the  authority  of  the  insurgent  belligereot^,  *^ 
tually  established  as  the  government  of  tb« 
country ;  and  eontraota  made  with  thea  mvt 
be  interpfcted  auA  Inferred  wtitlt  fefiweaot  to  (k« 
condition  of  things  seated  by  the  acts  of  liif 
governing  power. 

It  t^  said.  Indeed;' tbainniret*  the  Insor^^v 
government  tbe  word  ^tlnra  bad  eiesameaM:^ 
ing*aa  andar  the  gOTefAmeail'<ef  Ae  Coitri 

Stateej  that  the  Copfederate  notes  were  oerer 
'  made  a  legal  tender;'' and,  therefore,  tb»t  co 
eMdeiio^  dan'  'be'recelved  tl^'skdw  «sf  ^^ 
mcsplngr  of  the  wocd-VhSB  jme4iP  *  contmt. 
.  l^ii  it  mifnt  ;lM!  ««mwnbere^  that  the  ute^e 
coodiiion  of  things  ifi  the  insurgent  States  uj 
tna^ter  brfabt,  rather  ^haa  matter  of  ia«;  ^^ 
^matter  4rMit'  f&%sli  «okm  paytfMaat  a  fulv< 
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ftnd  coDtiDgeot  day,  vbich  has  Dot  arriTod,  and 
can  oeTer.arriTe,  were  forced  into  clrculatloD  aa 
dollars,  if  not  directly  by  the  legislation,  yet  in- 
directly*  «nd  quite  as  effeoti?ely,  by  the  acta  ef 
the  insurgent  government  Considered  in  tbcm- 
beWes,  and  in  tbe  ligbt  of  subsequent  events, 
these  notes  had  no  real  Ta1ue»  bat  they  were 
made  current  as  value  by  irresi^ible  force ; 
they  were  tbe  only  measure  of  value  which  this 
people  hod,  and  their  use  was  a  matter  of  almost 
absolute  necessity,  and  this  gave  them  a  sort  of 
a  value,  iosigoifioant  and  precarious  enough,  it 
is  true,  but  always  having  a  sufficient  definite 
relation  to  gold  and  6ilver,  the  universal  mea- 
sures of  value,  so  that  it  was  easy  to  ascertain 
bow  much  gold  and  silver. wa3  the  real  equivalent 
cf  a  sum  expressed  in  the  currency*  In  tbe 
light  of  these  facta  it  seems  hardly  less  than 
absurd  to  'say  that  these  dollars  must  be  regarded 
as  identlctfct  in  kifad  atid  value  with  the  dollars 
which  constitute  the  money  of  the  tTntted  States. 
We  eaoDol  shnt  our  e^s  to  the  fact  that  they 
Srere  eK«eiitialIy  dilfierent  In  both  respects,  and 
it  seem«  to  tfs  that  no  rule  of  evidence,  propetly 
QndeT9tobd,  requires  i^s  to  refuse,  under  the 
circumstanced,  to  admit  proof  of  the  sense  in 
which  tlie'word  dollar  was  actually  used  in  the 
contract  before  us.  • 

Our  answer  to  the  lieeovd  oaestionis,  there- 
fore, also  In  ttte  affirmative.  We  are  clearly  of 
tbe  ophilot  ttrat  such  evidence  must  be  received 
in  respect  to  such  contracts  in  order  that  justice 
nay  be  ddne  between  the  parties,  and  that  the 
pirty  entitled  to  be  paid  lu  these  Confederate 
doHars  6ati  ooly  receive  their  actual  value  at  the 
time  atid  pface  of  the  contract  in  lawful  money 
of  the  United  States.  We  do  not  think  it  neces- 
fnry  to  ^o  )nto  a 'detailed  examination' of  the 
eridei^ce  In  the  record  in  order  to  Tindicate  our 
aii?wtt  to  the  tblH  <^estiot).'  U'ls  eno6gh  to 
^ny  that  Vt  h'ns-left  no  doubt  iu  our  minds  that 
tbe  note  for  $10,000,  to  enforce  pnyroeiiit  of 
irhjch  «Jti;f  Wfis  brouj^t  in  the  Circuit  Court, 
^fts  to'hft  tfaid  by  agreement  iu  Confed(Brate 
cotes.  It  Tont>W8  that  the  judgment  of  the 
Circuit  06urt  must  be  reversed  and  the  cause 
Tcmantf^ff^fof  a  neW  trfal,  in  oimformlty  with 
tbe  opTtiioii:  • 
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la  inserted.  If  an  order  ta  commit  for  not 
paying  ia  to  be  mtid^  the  Jtidge  has  generally 
written  the  order  himself,  thus,:  "  I  order  that 
the  defendant  be  QomiaitUd  fbr  20  days,  for 
non-payment  of  money  ordei^  to  be  pafd.** 
Until  recently  thid  custom  has  been,  I  believe, 
almost  universally  followed,  by  the  Judgea, 
Tbe  clerks  then  entered  in  tbe  Procedure 
Book,  what  they  saw  signed  by  the  Judge, 
and  no  mistake  ,CQuld  occur  \n  doing  so.  If 
any  miatake  were,  made  by  tha  Judge,  the 
Bttitoir  could  restart  to  him  only,  and  get  hitn 
to  rectify  it  ..    T 

The  Judgeei,  alao  usually  swore  the  wft- 
nesses.  But  recently,  since  the,  new  rules  came 
Into  forpe,  the  d^rka  are  required  in  these 
oourta,  to liatanto  whattbe  Judges aay, alixdd 
all  the  dhl  that  often  takes  place  in  such  courts, 
and  record  their  judgnieniB  ▼«Ebatim,  a^ito 
atto«Di  ind 'casts.  Now  fn  a  court  where 
there  are  only  a  doa^en  or  twenty  suits,  aijd 
no  great  injtereat  manif<^ted  in  them,  ai^d 
everything  gees  on  ip  order,  H  is  possible  <br 
a  akiRftll  clerk  to^eoord  ^trdgmeAts  correctly. 
But  the  clerlj^  in.suc^'plaeea  as  Toronto, 
Hwniltonv  Loadonf  Ottawa^  op  when  lar^e 
courts  occuif  no^in  the 'country, 'Such  as  U86d 
to  occur  ii)  18S7,'aqd  may  again  a(. times  occur, 
find  it  very  difS^lt..toi  hear,  wkat  ia  said  by 
the  Bench,  w^etfi  i^aps  twri  agents  or  tt^o 
lawyers,  an4;ttifir/9<ient3.Wiall  talking  ^n 
court  to  (be/Jj^dgm^  I  U  he*  ware*  to  put  •doiorn 
In  llgtfrea  and  wtj^s  hisjudgtiients,  all  wotfld 

bepiaiiL".    •;.:;■  ;:;  •'■  ■• 
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Suppose  «'wrt)n9<ji]dgiridntifl  put  dowh^by 
the  clerk^say  h)i  ^ats  d6#tt ;$26f  for  flQ,  (>r, 
puts  dowp^  Vivi^gn^ent  withput  .qgsts''.  »nd 
deftfive  a^aiiitoc  of  <$1()  ooate»««^wh«t  would^e 
the  reme<!y  f '  the  strftrfr  says'  ^^^  that'  itf  a 
wrong  ju^gme^t^  'I  iftiist  tay^  cqst^."  ..'i^ut 
the.cleik.thifikB{  he 'bea«d.th*!  Judge  aa^iao, 
and  the  Jiidge^  biini;  tf()|i^I^  to,  cAnaot 
** precisely  remeipWv!..  ,.Tb*e.^ijiitor  can  prqve 

.  the  olark  wroi^u/NowX  kna«r«f  seveitidjn- 
stancea  of  •  tMa  ^  kiittl, '  Jyda,  ''ar  doien,  hafvfng 

'  arisen  within  a  fe#  'njonths,  past^  of  erronedus 
jttdgma^jta,  .Ui  ^t^^  jCj4y  ^f  Tm»^Uh  '■   I  daf  eoay 

•  Biatiy  miercrna^'lMKve^dcottiti^d  feeraand'^lse- 
whefd/  It  apftear^  t<l  m^ii  it  is  a  o-feat 

.MX  wa.JJt^l^Wir^uU9ft««i,w gross miatftkeB), 
^ikat  tbe  aUxtifaBe^Minnifedieiivtcuit)  first  nikn- 
•'lioii«fd' ^bitM'fla^'b^fefi^'ahipribi  'For ^hat 

:  i  i/fivun  ♦thtMi«ttp«rtb!«?iO<wir«  <i>iidg«»  af^rfys 
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on  the  records.  The  clerks  do  the  same  in 
the  Books  of  Entrj.  The  mom  thing  is  done 
on  indictments.  But  by  this  new  custom  a 
WML  may  be  commil^ted  for  20  days  to  prisod 
by  a  mere  slip  of  the  pen  of  a  derk,  who  thinks 
he  heard  the  Judge  say  ''committed  for  20 
days,"  when  perhaps  no  such  order  was  made ; 
or  only  a  conditional  on&  A  clerk  must  put 
down  and  remember  all  the  particulars  of 
the  judgments  in  trial  cases  and  in  cases  of 
interpleader  and  contempt  The  judgments 
in  some  of  the  cases  require  to  be  in  partic- 
ular  words,  especially  in  replevin  and  inter- 
pleader  cases. 

Particular  care  is  required  in  committal 
cases.  Is  a  man  to  be  deprived  of  his  liberty 
by  a  mistake  ?  The  Division.  Court  law  says, 
the  "  Judge  is  to  give  his  decision  openly  in 
court,'*  which  is  all  well,  so  that  all  may  hear  it» 
but  it  does  not  say  that  he  is  not  to  record  it 
It  makes  his  judgment  doubly  certain  by  being 
marked  short  in  writing.  There  are  many 
complaints  in  the  City  of  Toronto  agsinst  this 
custom,  where  numerous  suits  ane  tried  at 
courtiS,  which  set  twice  a  month. 

There  will  be  perhaps  2600  cases  in  the 
Toronto  Division  Court  this  year  (lS99y,  and 
out  of  them  many  are  intricate,  involving  large 
amounts  of  money,  costs  and  special  judg- 
ments. 

In  Hamilton  there  will  be  over  2000  cases. 
Where  the  judgment  is  printed  on  the  back 
of  the  summons  it  is  very  little  trouble  for  the 
Judge  to  fill  it  up,  or  add  any  special  condi- 
tion. I  do  not  know  that  it  is  obligatory  on 
the  Judges  to  adopt  the  course  taken  since 
the  new  rules  came  into  force,  and  it  was 
never  obligatory  I  think,  on  the  Judges,  to 
enter  their  judgments  on  the  back  of  the  sum- 
mons, T)ut  it  was  a  wise,  and  necessary  custom 
and  precaution  to  do  sa  It  makes  certain 
what  is  left  very  uncertain,  and  possibly,  in* 
jurious  to  suitors.  I  sincerely  hope  the  old 
custom  will  be  adhered  to  in  all  crowded 
courts,  especially  in  Toronto  and  Hamilton. 

"  Lm.»' 
Toronto,  16th  Dec,  1869, 


[The  above  letter  brings  up  several  points 
which  we  shall  speak  of  on  a  future  occasion. 
—Eds.  L.  C.  G.] 
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Law  Magazinb  and  Law  Rbvibw.    Novem- 
ber, 18G9.    London :  Butterworths. 

The  articles  for  this  quarter  are  the  Penal 
Code  of  New  York ;  on  Primogeniture ;  Fordgn 
Debtors  in  England ;  Imprisonment  for  Debt ; 
Suggestions  for  the  Irish  Law  Bill;  on  the 
Turnpike  System  ;  on  Reform  in  the  Lav 
of  Patents;  Naturalization  and  Allegianoe; 
Rights  of  Colonial  L^slatures;  State  Appro- 
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AxEBicAN  Law  Rbview.  October,  1869.  Bos- 
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This  number  contains  articles  on  Govero- 
ment  Contracts;  The  Senatorial  Term;  the 
Alabama  Claims  (which  we  shall  reprint).  The 
leading  case  in  England  as  to  the  extent  of  the 
Liability  of  Common  Carriers  of  PaaseogerSf 
is  reprinted  from  the  Law  Times  Reports  with 
a  note  by  the  editors,  referring  to  some  Amen- 
can  decisions  on  the  same  subject  Tfaea  fol- 
lows the  Digest  of  the  English  Law  Reports, 
Selected  Digest  of  State  Reports,  &c  This 
publication  is  a  mine  of  wealth  to  the  Aiaeri- 
can  lawyer,  and  much  that  it  contains  is  al- 
most of  equal  interest  to  us.  With  the  Octo- 
ber number  was  published  an  index  to  Vols. 
L  IL  and  III.  of  the  Review,  with  a  Table  of 
Ca«es.  This  will  largely  increase  the  value  of 
the  work. 
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DKPUTT  CLBRS  Of  THS  GKOWN. 

JAHRS  GANVIKLD,  ot  ih»  Vowb  of  I^BondO,  E^sira, 
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Renfrew,  Corporation   of  the  County  ei; 

Hiokey  t .• «• — \U 

Rttsott  and  Ritson,  Reg.  t U 

Bomaine  t.  Fraser... .......    ...  ....•■■».  •.•.«••»•  iK 

Royal  Canadian  Bank  t.  Matheson 9 

S. 

Sargesnt  t.  Allen IvT 

School  Trustees  of  Ingersoll,  In  re  OliTer  aid  V.r> 
School  Trustees  of  Section  Seven,  Stephen 

T.  Mitohell lO: 

Shaw,  Prentiss  ▼ 29,* 

St.  Catharines,  Corporation  of,  t.  Gardner.  ^ 
Stephen,  School  Trustees  of  SecUon  Serea, 

T.  Mitchell lOT 

Sutton,  landlord,  ▼.  Bancroft,  tenant,  In  re  ^ 

T. 
Turner,  Gladwell  t 

V. 

VanVelsor,  Reg.  exrel,  Gibb  T 

W. 
Walsingham,  Township  of^  and  Long  Point 

Company,  In  re 1 

White,  Reg.  ex  reZ.  Gibb  T ^ 

Wightman,  Regina  t ^ 

Worden,  GrayT « l"^ 

Wright  ▼.  Garden  et  tec 86,  55 

Y. 

Tearke,  appellant,  t.  Bingleman,re8pottdefit   3^ 
York,  Township  of,  Bunlop  t * ^ 
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DIARY  FOR  JANUARY. 


L  Sat..  CircfimcUion,    Taxes  to  be  oomputed  from  thii 

date. 
2L  SUN.  fnd SundayafUr Christmas. 
S.  Hon.  Municipal  Elections.    Heir  and  Devisee  Court 

begins.    Coua^  Court  Term  begins. 
5.  Wed.  Epipnany. 

8.  Bat ..  County  Court  Ttorm  endc    Last  day  for  Town- 

ship, Village  and  Town  Clerk  to  make  re^un 
to  Conuty  Clerk. 

9.  SUN.  Id  Sunday  ajitr  Emphtmy. 

10.  Hon.  Eleetionof  Police  Trusteed  in  Police  Tillages. 
12.  Wed .  Election  of  School  Tmatees. 

15.  Bat ..  Treasurer  and  Cham,  of  MunicipolitieJi  te  make 

returns  to  Board  of  Auditors  of  School  Bep. 
to  be  made  to  Local  Superiateodent 

16.  SUN.  Mnd  Sunday  ajUr  Eviphany. 

17.  Hon .  Members  of  Municipal  Councils  (except  Conn- 

ties)  sad  Trustees  of  Police  Villages  to  hold 

1st  meeting. 
S3.  Sat. .,  Aiticlts,  Ac,  to  be  left  with  Sec.  Law  Society. 
23,  BUN.  Srd  Swnday  after  Eplvikany. 
25.  Tnea.  (kmnenion  qf  SL  PauL    1st  Meeting  of  County 

Councils. 
21  Sat ..  School  Finance  Report  to  Board  of  Auditors. 

Last  day  for  Ntm-Residents  to  give  list  of 

their  lands. 
30.  BUN.  ith  Sunday  aJUr  Epiphany. 
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DUTY  OP  CLERKS  IN  "SPECIAL  SUM- 
MONS" CASES. 

We  undfiTBtiuid  that  there  is  some  differ- 
enoe  of  opinion  respecting  the  duty  of  clerks, 
as  to  entry  of  jadgment  in  undefended  cases 
oommenc^  by  **  Special  Summons,''  and  we 
have  reeeiTed  communications  soliciting  our 
Tiews  OD  the  iHbJeot 

The  question  shapes  itself  thus :  Is  a  Diyi- 
»on  Court  clerk  obliged^  mthout  previoui 
notiae  from  plaintiff  to  do  so,  to  enter  Judgment 
against  defendant  on  a  "Special  Summons" 
immediately  after  the  twelfth,  serenteenth  or 
twenty-first  days,  respectively,  after  serrice  of 
the  summons,  defendant  not  giying  any  notice 
of  disptiting  claim,  notice  of  set  off,  or  other 
defence?  We  might  briefly  reply,  by  an 
answer  m  the  negative,  but  this  would  be 
Bcareely  satisfactory.  Mr.  O'Brien,  in  his 
notes  on  the  late  Diviuon  Court  Act,  thus 
refers  to  the  point : — 

"This  jadgment  may  be  signed  by  the  derk 
at  tbt  inatance  and  request,  it  is  to  be  supposed, 
of  the  plaintiff,  when  the  proper  time  arrives,  and 
nut  l.y  the  Clerk,  as  a  matter  of  coarse.  It  might 
be  tliat  a  rcqaest  might  be  made  on  the  entry  of 


the  claim  that  the  derk  shonld  sign  jadgment  if 
defendant  should  &il  to  give  notice  of  disputed 
claim,  but  the  Gerk,  if  he  consents  to  act  on  a 
request  thus  made  in  advance,  should  protect 
himself  by  having  it  in  writing." 

We  would  add  that,  though  the  clerk  cannot 
upon  his  own  mere  motion  enter  judgment,  the 
circumstances  under  which  he  receives  a  claim 
must  always  be  taken  into  consideration  in 
determining  whether  he  has  or  has  not  had 
directions,  or  been  required  by  the  plaintiff  to 
enter  judgment  The  operative  part  of  the 
Division  Court  system  is  mainly  worked  out 
by  officers  who  in  some  respects  occupy  a 
position,  as  respects  plaintiff,  similar  to  that 
of  an  attorney  to  his  client  If,  therefore,  a 
clerk  was  directed  by  plaintiff  to  sue  and  get 
judgment  for  him  as  soon  as  possible ;  or 
even  if  he  received  a  deposit  sufficient  to 
cover  the  charges  for  entering  judgment,  the 
not  unnatural  inference  would  be  that  there 
was  in  effect  an  authority  and  direction  given 
to  enter  judgment ;  or  if  direction  was  given 
to  proceed  against  the  defendant  under  the 
second  section  of  the  late  act,  or  the  like,  a 
direction  to  enter  judgment  might  be  inferred. 
We  would  advise  parties  and  officers  to  act  on 
the  hint  thrown  out  in  Mr.  O'BrieVs  note, 
already  referred  to— the  plaintiff  giving  ex- 
press direction  to  proceed  by  Special  Sum- 
mons to  judgment  and  execution  without 
delay  ;  the  officers,  when  ponibU^  taking  this 
direction  in  writing  from  the  plaintiff  or  his 
agent 


THE  NEW  CHANCERY  JUDGEa 

The  recent  appointment  of  Mr.  Spragge  to 
the  Chancellorship,  and  Mr.  Strong  to  the  seat 
vacated  by  Mr.  Spragge's  promotion,  will  give 
great  satisfltction.  The  present  Chancellor 
has  risen  step  by  step  to  his  present  high 
position,  and  none  will  grudge  him  his  well- 
earned  honors.  The  hopes  of  his  many  fKends 
that  his  services  would  not  be  overlooked 
on  the  first  available  occasion  have  not  been 
disappointed,  and  amongst  the  profession  the 
elevation  of  this  able,  conscientious  and  most 
pains-taking  judge  —  a  man  who  has  de- 
servedly won  the  respect  and  regard  of  all — 
meets  with  general  and  hearty  approval 

The  new  Vice-Chancellor  has  established  a 
reputation  second  to  none  as  an  equity  counsel ; 
and  the  Equity  Bench,  as  well  as  the  Court  of 
Appeal,  will  be  greatly  strengthened  by  the 
learning  and  talent  that  he  will  add  to  them. 
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The  Chancellor  took  his  oath  of  office  at 

Ottawa,  but  Mr.  Strong  was  sworn  in  at  Os- 

goode  HalL    The  Bar  was  largely  represented, 

and  ader  the  formal  part  of  the  proceedings 

were  concluded,  Hon.  J.  H.  Cameron,  Q.C., 

on  ];>ehalf  of  the  profession  (we  copy^from  one 

of  the  daily  papers), 

**  Offered  the  congratulations  of  the  bar  to  the 
Chancellor.  He  said  that  if  anjthiug  could 
lessen  the  pain  felt  at  loss  of  the  able  and  well- 
beloTed  man  who  had  last  filled  the  high  office  of 
Chancellor  so  well,  it  woald  be  the  wisely  and 
well-ordered  action  of  the  goTemment  in  the 
choice  of  his  snccsssor.  It  ga^e  him  (Mr.  Came- 
ron) partionlar  pleasure  to  be  the  medinm  of 
conveying  the  expreeson  of  the  Bar's  feeling 
towards  bis  Lordship.  There  was  no  member 
of  the  Bar  who  had  had  so  long  and  intimate 
acqnaintacoe  of  his  Lordship's  career.  He 
(Mr.  Cameron)  had  been  first  bis  Lordship's 
student,  then  his  partner,  and  lastly  a  practition- 
er in  his  court — his  whole  acquaintance  extend- 
ing oTer  half  the  time  allotted  to  man.  He  could, 
therefore,  well  appreciate  the  high  qualities  of 
his  Lordship,  and  know  how  well  and  honorably 
he  had  performed  his  duties.  He  cordially  join- 
ed in  the  wish  which  he  offered  on  behalf  of  the 
Bar,  that  his  Lordship  might  Htc  long  and 
happily  to  enjoy  the  office  to  which  he  had  been 
appointed  and  which  he  was  so  competent  to  fill. 

Mr.  Cameron,  addressing  Vice-Chancellor 
Strong,  also  tendered  the  warmest  congratu- 
lations of  the  profession.  The  Chancellor  had 
been  so  long  in  an  official  position,  that  there 
were  few  members  of  the  bar  who  could  remem- 
ber him  at  the  Bar.  Mr.  Strong,  howeyer,  was 
fresh  from  the  legal  arena  and  its  contests,  and 
Bo  seemed  nearer  to  the  profession.  He  consid- 
ered that  the  Bench  bad  a  material  assistance 
in  the  appointment  of  a  Judge  who  was  in  the 
full  vigor  of  manhood,  and  eminently  in  the 
possession  of  mental  and  physical  strength.  He 
hoped  the  Vice- Chancellor  would  long  IIts  to 
to  enjoy  his  new  dignity. 

The  Chancellor  briefly  returned  thanks,  say- 
ing that  he  could  not  make  a  return  in  set 
words  and  phrases,  as  the  congratulations  of  the 
Bar  had  taken  him  by  surprise.  His  Lordship 
then  referred  in  touching  terms  to  the  worth 
and  talent,  the  kindly  heail,  and  amiable  quali- 
tiep  of  the  late  Chancellor.  He  said  he  trusted 
he  would  receive  assistance  from  his  colleagues 
in  the  discharge  of  his  important  and  onerous 
duties,  and  tb.eu  expressed  the  admiration  he 
had  always  felt  for  the  Bar  of  Ontario — ^in  which 
could  be  found  legal  talent  of  which  any  nation 
.might  feel  a  just  pride. 

Mr.  V.  C.  Strong  also  returned  thanks  for 
the  expression  of  good  will  towards  himself,  and 
hoped  that  the  same  would  continue.  There 
could  be  nothing  more  assuring  to  a  Judge  enter- 
ing upon  his  duties  than  such  manifestations  as 
the  present.  He  should  always  conserve  the 
privileges  of  the  Bar,  feeling  that  thereby  he  was 
best  securing  the  ends  of  Justice."       • 


THE  ALABAMA  CLAIMS. 

What  are  the  "  Alabama  claims  f'  If  the 
case  of  the  ITnited  8tate$  of  America  y.  Great 
Britain  were  now  before  some  tribunal  of 
competent  jurisdiction,  what  are  the  precis* 
claims  that  we  should  make,  on  what  groanas 
should  we  urge  them,  and  what  award  should 
we  reasonably  and  fairly  expect  from  an  intel- 
ligent  arbitrator  ?  The  failure  of  the  recent 
attempt  at  negotiation  having  set  the  wfaok 
subject  once  more  sfloat,  it  is  well  to  consife 
where  we  stand,  and  what  is  the  next  thing 
to  be  done.  No  one  can  suppose  that  a  claim 
so  large  in  amount,  and  so  well  founded  i- 
justice,  can  be  waired  or  abandoned  on  m 
part 

It  is  very  frequently  said,  that,  in  the  p 
sent  condition  of  thecase,  there  is  no  occasion 
for  us  to  do  any  thing  at  all ;  and  this  sugge^; 
tion  is  usually  Teceived  with  great  favor,  as  if 
it  embodied  a  large  amount  of  practical  wis- 
dom*    We  are  usually  told  that  our  claim  b 
one  that  will  "keep ;"  that  England  has  e>- 
teblished  a  precedent  that  we  can  follow  herfr 
after  with  much  advantage  to  ourselves,  tnJ 
much  inconvenienee  to  her ;  that,  in  effect,  wi 
have  put  her  under  heavy  bonds  to  keep  the 
peace,  and  be  of  good  behavior  towards  all  the 
world;  that,  if  ever  she  should  venture  into  a 
war  with  any  other  power,  we  can  cover  the 
ocean  with  Alabamas,  and  fearfully  retaliate 
upon  her  the  wrong  that  she  has  done  us. 
This  is  equivalent  to  saying  that  the  question 
between  the  two  nations,  which  has  alrtadj 
produced  so  much  exasperation  on  both  gi^les, 
and  which  Involves  such  large  pecuniary  inter- 
ests, is  never  to  be  settled  at  all ;  that  we  vt 
sullenly  to  wait  an  indefinite,  and  perhaps* 
very  long  time,  for  "something  to  turn  up, 
as  Mr.  Micawber  would  say,  which  shaU  grre 
us  an  opportunity,  not  for  indemnity,  but  for 
revenge,  and  that  in  the  mean  time  the  actual 
sufferers  by  the  depredations  complained  of-- 
the  merchants  whose  property  was  burnt,  intl 
the  insurers  who  have  paid  losses— are  to  w 
left  to  the  full  enjoyment  of  the  right  of  peti- 
tion for  relief  from  the  national  treasury.   «g» 
this  expectant  system,  though  received  wi^ 
some  applause  when  first  suggested,  is  J^ 
likely  on  the  whole  to  be  satisfactory  » ^^ 
country.    None  but  the  head  centre  ^f  some 
Fenian  lodge  would  deny  that  a  jusi  and  hon- 
orable settlement  is  better  than  any  furtner 

^ArweTwupy  the  position  of  plaintiffs  in 
this  matter,  we  are  of  course  to  go  for^^J;^ 
sUte  distinctly  what  our  <d«iM  .*^  »"^^^° 
what  grounds  we  undertake  to  maintain  tbem. 
And,  first  of  all,  we  are  to  bear  m  mmd  tw 
our  claim  is  against  the  BriUsh  goTeninjent 
for  its  own  sins  of  omission  or  coididl^ioJ^ 
This  is  a  matter  in  which  we  can  deal  on^ 
with  that  government  So  ^  as  we  to« 
been  injured  by  the  reckless  and  unlawful  ace 
of  British  subjects,  perpetrated  under  sucn 
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circumstances  as  to  funiish  no  ground  for 
charging  that^government  with  expressly  or 
impliedly  aathorizing,  permitting,  or  conniving 
at  the  wrong  complained  of,  we  do  not  seek  to 
call  it  to  account.  For  that  reason,  it  has 
never  occurred  to  any  one,  not  even  to  Mr. 
Sumner,  to  claim  that  the  British  government 
is  to  be  held  responsible  for  the  manifold  in- 
conveniences produced  by  the  almost  constant 
evasions  of  our  blockade  of  the  Southern  ports. 
There  is  no  kind  of  doubt  that  the  activity  and 
soccess  of  the  blockade  runners  prolonged  the 
war  for  years.  It  would  have  been  impossible, 
bat  for  them,  for  the  Confederacy  to  have 
maintained  the  contest  for  a  single  year.  In 
regard  to  them,  we  neither  had  npr  claimed 
any  right  from  that  government,  except  that 
it  should  leave  them  to  take  the  chances  of 
capture  and  confiscation.  In  regard  to  them, 
we  have  never  charged  that  government  with 
any  complicity  in  the  mischief,  and  their  doings 
make  no  part  of  our  claims  against  England. 
They  were  tempted  by  the  prospect  of  enor- 
mous profits  to  run  the  risk  of  capture,  and  in 
this  commercial  ago  it  has  hardly  occurred  to 
any  one  that  it  was  a  matter  of  resentment, 
even  against  the  blockade  runners  themselves. 
The  first  item  of  onx  claim  against  the  Brit- 
ish government  is  one  about  which  toe  need 
little  argument,  and  which  is  not  very  seriously 
controvtTted  anywhere,  viz.,  the  pecuniary 
claim ;  the  damages  demanded  for  losses  in- 
curred and  depredations  committed,  directly 
resulting  from,  and  occasioned  by,  the  failure 
of  England  honestly  and  faithfully  to  fulfil  the 
obligations  of  neutrality.  Mr.  Sumner  insists 
that  this  is  not  the  real  question  between  the 
two  nations,  but  even  he  will  hardly  deny  that 
it  enters  into  it,  and  makes  a  part  of  it  It  is 
<^ne  of  the  things  to  be  settled  and  adjusted, 
and  it  is  important  to  consider  upon  what  prin- 
ciples this  part  of  our  case  is  to  be  urged. 

So  far  as  this  item  is  concerned,  the  claim 
can  be  computed,  adjudicated  upon,  and  paid, 
in  pounds  shillings,  and  pence.     All  this  is  a 
peculiarly  proper  subject  for  arbitration,  and 
ve,  on  our   part,  can  have  no  hesitation  or 
scruple  in  binding  ourselves  to  submit  to  the 
award.    We  are  fully  prepared,  as  we  think, 
to  satisfy  any  impartial  arbitrator,  that,  upon 
this  point  at  least,  we  have  an  unanswerable 
Gtse.    It  is  hardly  denied  on  the  floor  of  Par- 
liament that  there  was  soiile thing  approaching 
to  neglect  of  duty  on  the  part  of  the  officials 
at  Liverpool,  at  least  in  permitting  the  escape 
of  the  Alabama.    We  cannot  reasonably  com- 
plain that  the  same  commission  which  passes 
upon  our  individual  claims  against  England, 
is  also  to  audit  and  examine  the  individual 
claims  of  British  subjects  against  our  own 
government     It  is  a  little  extraordinary  that 
Mr.  Sumner  should  object  to  the  treaty  on  the 
ground  that,  in  providing  for  individual  claims 
on  the  part  of  our  citizens,  it  makes  them 
"subject  to  a  set-off  from  the  individual  claims 
of  England,  so  that,  in  the  end,  our  country 
may  possibly  receive  nothing."    It  would  be 
strange  if  it  did  not    What  sort  of  an  arbitra- 


tion would  it  be  that  provides  that  the  claims 
of  the  plaintiff  shall  be  h/saiKl  and  investigated, 
and  that  the  claims  of  the  defendant  shall  not 
be  heard  ?  Is  not  an  account  in  set-off  a  good  ' 
defence  as  far  as  it  goes,  and  as  far  as  it  is 
proved  ?  How  can  he  say  that  in  the  end,  our 
country  will  receive  nothing,  if  all  our  claims 
are  allowed  and  charged  against  England  in 
the  general  account  current  between  her  and 
our  own  country  ?  Each  country  makes  its 
claim  in  behalf,  and  in  the  right  of  such  of  its 
own  citizens  as  have  been  sufferers  by  the  Uiis- 
conduct  of  the  other.  One  of  the  objects  of 
the  proposed  arbitration  is  to  ascertain  how 
much  England  owes,  for  depredations  and 
losses,  to  our  merchants.  Certainly,  there  is 
no  injustice  in  inquiring  at  the  same  time,  and 
upon  the  sam«  principles,  how  much  (if  any 
thing)  this  country  owes  for  mistakes  in  seiz- 
ures and  confiscations,  to  British  merchants. 
Mr.  Sumner,  surely,  does  not  suppose  that  in 
the  very  improbable  event  of  so  large  a  set-off 
as  to  leave  a  very  small  balance,  or  no  balance 
at  all,  in  our  favor,  our  Government  can  say 
to  the  merchants,  in  whose  behalf  it  claims, 
that  nothing  has  been  recovered.  Can  our 
government  charge  these  claims  against  Eng- 
land, and  have  them  allowed,  and  then  refuse  . 
to  pay  them  over  to  the  losers  ? 

The  next  item  of  claim  on  our  part  wouj^ 
seem  to  be  certainly  more  remote,  or  con^^^. 
quential  damages,  or  what  may  be  called  ti^*^'^^ 
indirect  losses,  growing  out  of  the  same  cau^p._ 
The -mere  value  of  shipping  and  cargoes  actii-^ ' 
ally  destroyed  was  but  a  part  and  probably  . 
but  a  small  part,  of  the  injury  to  our  com-, 
merce.     A  hostile  steamer,  fitted  out  with  all 
the  appliances  of  modern  skill  and  science, 
roving  about  the  Atlantic  and  along  the  great 
highways  of  commerce,  her  crew  consisting  of 
"gunners  from  the  Excellent"  herself  finding 
enthusiastic   friends  and  admirers  in  every 
British  port;  applauded,  encouraged,  and  wel- 
comed  by  every   British    colonial   governor 
from  Halifax  to  the  Cape  of  Good  Hope,  and 
from  the  Cape  of  Good  Hope  to  Australia, 
eagerly  and  promptly  furnished  with  supplies, 
repairs,  coals,  and  recruits,  wherever  British 
authority  was  established,  and  could  reach 
out  its  hand  to  her, — such  an  enemy  was,  for- 
midable, indeed.    The  fact  that  there  were 
many  such  cruisers  upon  the  sees,  and  that 
they  had  found  such  exceeding  favour  every- 
where in  the  eyes  of  John  Bull,  was  almost 
enough 'to  substantially  sweep  our  commerce 
from  the  ocean.      The  loss  of  profits,  the 
difficulty  of  procuring  insurance,  the  aban- 
donment of  contemplated,  voyages,  and  the 
very  general  transfer  of  our  tonnage    into 
foreign  hands,  threw  us  a  long  way  behiml, 
in  the  competition  with  other  countries,  tor 
the  carrying  trade  of  the  world,  and  inflicted 
upon  us  an  immense  national  loss.    But  if  wo 
were  to  bring  forward  this  great  national  loss 
as  a  matter  of  pecuniary  claim,  we  should 
certainly  find  ourselves  embarrassed  with  cer- 
tain well-established,  and  not  wholly  pedantic 
rulos,  familiar  to  the  courts  of  law,  as  to  rc« 
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mote  and  proximate  causes  of  damage.    The 
merchant^  whose  ship  and  cargo  have  heen 
burnt  on  the  high  sees,  has  a  claim  for  dam- 
ages that  admits  of  precise  and  definite  com- 
putation.     It  can  be  expressed,  and  exact 
compensation  can  be  made,  in  coined  money 
of  the  realm.     But  a  merchant  who  keeps  his 
ships  and  cargo  at  home,  for  fear  they  may  be, 
burnt;   the  merchant    who  selts    his    ship, 
because  it  is  unsafe  to  use  her  himself, — such 
a  merchant   may    have  taken  very  prudent 
precautions,  and  may  be  a  decided  loser ;  but 
can  it  be  said  that  the  damage  which  he  has 
suffered  was  the  direct  and  necessary  conse- 
quence, the  immediate  result,  of  the  breach 
jof  neutrality  on  the  part  of  the  British  gOTem* 
^ment?     The  decline  of  national  commerce, 
•the  expense  and  inconyenience  of  conyoys, 
^  the  frequent  and  expensive  search  and  pursuit 
.•  after  the  rovers,  enter  into  the  sum  total  of 
vtheiaational  loss,  but  none  rf  them  are  ele- 

•  mentc  which  enter  into  a  claim  for  pecuniary 
Mndemaity.  According  to  well  established 
,  legal  principles,  our  claim,  so  far  as  it  is 
t  merely  ^ef  a  pecuniary  character,  must  be  oon- 
'  fined  to  flosses  by  actQal  depredations.  In  an 
.  action  against  the  worthy  Captain  Semmes 

himself,  svpposing  him  to  be  before  a  compe- 
( tent  court,  And  able  to  respond,  with  all  his 

•  demurrers  and  dilatory  pleas  overruled,  we 
.  could  hardfsr  claim  to  hold  him  responsible  in 
.  damages  for  mny  thing  but  the  direct  and 

proximate  cosaequences  of  his  acts.  The 
>  expense  incuflnad  in  trying  to  keep  out  of  his 
« way,  would  Diit  be  a  matter  of  judicial  con* 

sideration. 

Such,  then,  hciiig  the  extent  of  our  pecu- 
niary claim  on  the  British  government  (for  it 
.  cannot  be  too  distinctly  borne  in  mind  that 

•  our  claim  is  not  against  the  British  public  at 
■  large),  what  is  the  next  item  ?     Much  has 

been  said,  and  muck  will  continue  to  be  said, 
.  of  the  hasty  and  unseasonable  concession  to 
to  our  insurgents,  or  belligerent  rights.    It 
«^was  to  them,  perhaps,  a  very  valuable  and 
important  concession,  but  it  is  to  be  remem* 
bered  that   this   recognition  of  a  mere  ftct 
must  have  come  at  last    They  certainly  wer« 
belligerents  in  the  Bumm«r  of  the  year  1861, 
if  they  had  not  become  so  in  May  of  that 
.  same  year.    The  reoognitkm  on  the  part  of 
England  may  have  bMn  an  unfriendly  and 
.  discourteous  act,  but  how  could  it  be  called  a 
t  violation  of  our  rights  ?    It  was  a  matter  in 
V  which,  perhaps,  a  decent  regard  for   inter- 
national civilities  would  have  justified  and 
.perhaps  may  be  said  to  have  required  some 

•  delay ;  and  perhaps  they  should  at  least  have 
waited  until  our«minister,  then  on  his  way  to 
England,  had  arrived.    But  the  most  that  we 

.  can  say  is,  that  it  was  premature,  and  that 
the  ministry  ought  to  have  waited  for  official 
information  from  our  own  government  It  may 
possibly  be  true,  as  Mr.  Bemis  insists,  that 
their  reliance  on  our  proclamation  of  the 
blockade,  as  a  justification,  was  an  after- 
thought But  long  before  this  concession  of 
belligerent  rights,  much  had  been  done  on 


our  side  of  the  Atlantic  that  indicated  bot 
too  plainly  what  was  coming.     State  after 
State  had  formally  withdrawn  itself  from  the 
Union,  so  fiu*  as  such  a  withdrawal  can  be 
accomplished  by  mere  legislation  and  by  vote. 
State  after  State  had  disowned  and  exdoded  j 
ftt>m  its  limits  every  shadow  and  vestige  of  : 
the  Federal  authority.    They  had  oi^ind  ] 
a  new  confederation,  had  formed  a  new  goTero-  ' 
ment,  so  far  as  all  this  could  be  done  on 
paper,  and  had  raised  armies.    In  April  tb^ 
struck  their  first  blow,  and  all  the  world  dot 
acknowledged  that  that  first  blow  was  th; 
beginning,  not  of  a  riot  or  a  skirmish,  buiof 
what  certainly  may  be  called  a  civil  war,  if 
ever  there  was  such  a  thing  as  a  war.    Before ' 
that  first  blow  was  strudc,  the  whole  vorid  | 
saw  that  war  was  coming,  and  yas  dose  it ) 
hand.     The  British  government  esgerlr,  ud ' 
joyfully  perhaps,  decUred,  on  the  6th'diT<if 
MAy,  ISHl,  that  it  had  comei     And  the  eT@4 
has  shown  that  their  declaration  was  true  u 
a  matter  of  fact     But  even  if  it  bad  ooi 
proved  true  in  p<Nnt  of  fact,  it  would  hiTi 
been  no  violation  of  any  international  rigiiL 
It  might  have  been  a  great  breach  of  deoorm^ 
or  a  great  national  insult;  but  whether  dvi 
or  uncivil,  friendly  or  unfiriendly,  con$iden» 
or  hasty,  it  was  an  act  entirely  within  tbe^ 
own  discretion  to  do  or  not  as  they  pleasei 
We  on  our  part  might  have  resented  it  bja 
instant  declaration  of  war ;  but  when  it  conel 
up  for  consideration  long  afterwards,  as  i 
matter  of  national  complaint,  it  must  beriev^ 
with  more  calmness.    If  our  insurrection ' 
in  lact  proved  to  be  a  mere  riot  which 
been  suppressed  by  our  dvil  authorities, 
belligerent  rights  conceded  to  the  ios 
would  have  been  only  an  expression  of  ill 
against  us,  of  as  little  practical  impoi 
perhaps  as  our  own  recojgnition  of  Ho 
some  years  ago,  not  mer^y  as  a  bellij 
but  as  a  nation.    The  concession  of  bell 
rights  to  our  insurgents  was  not  the  cause 
the  fitting  out  of  the  privateers.    Thej 
not  fitted  out  till  long  after  the  war  had 
come  a  perfectly  established  fiict, 
as  such  by  the  whole  dvilixed  world. 

This  item  !n  one  list  of  grievances  is 
spoken  of  as  the  climax  of  all  injuries, 
crowning  wrong  and  indignity  that  no  mer^ 
human  patience  could  be  expected  iam^y 
endure.  Mr.  Su|iner  denounces  the  d  '' 
tion  of  neutrality  as  a  dedaration  of  <q 
between  our  national  government  sod 
rebel  "slavemongers ; "  as  an  iBSult  to  w 
government ;  as  a  •*  moral  absurdity,— o8»- 
sive  to  reason  and  to  all  those  precedeDfl 
which  makes  the  glorr  of  the  British  namt 
Is  there  not  some  slight  confusion  of  ideas  ii 
this  view  of  the  case  f  All  that  we  had  anf 
legal  right  to  demand  of  England  was  a  s(n(< 
and  impartial  neutrality ;— and  the  sum  a^ 
substance  of  all  our  complaints  against  oat 
government  is  simply  that  she  did  not  fuw*; 
fully  fulfil  that  obligation.  The  Queen  sm- 
damation  of  neutrality  can  hardly  be  said  t» 
have  been  intrinsically  wrongful  and  offcnsTi  i 
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circumstances  as  to  furnish  no  ground  for 
chaining  thaUgovernment  with  expressly  or 
impliedly  authorizing,  permitting,  or  conniving 
at  the  wrong  complained  of,  we  do  not  seek  to 
call.it  to  account.  For  that  reason,  it  has 
neyer  occurred  to  any  one,  not  even  to  Mr. 
Sumner,  to  claim  that  the  British  government 
is  to  be  held  responsible  for  the  manifold  in- 
oonreniences  produced  by  the  almost  constant 
evasions  of  our  blockade  of  the  Southern  ports. 
There  is  no  kind  of  doubt  that  the  activity  and 
sacccss  of  the  blockade  runners  prolonged  the 
war  for  years.  It  would  have  been  impossible, 
but  for  them,  for  the  Confederacy  to  have 
maintained  the  contest  for  a  single  year.  In 
regard  to  them,  we  peither  had  npr  claimed 
any  right  from  that  government,  except  that 
it  should  leave  them  to  take  the  chances  of 
capture  and  confiscation.  In  regard  to  them, 
we  have  never  charged  that  government  with 
any  complicity  in  the  mischief,  and  their  doings 
make  no  part  of  our  claims  against  England. 
They  were  tempted  by  the  prospect  of  enor- 
mous profits  to  run  the  risk  of  capture,  and  in 
this  commercial  age  it  has  hardly  occurred  to 
any  one  that  it  was  a  mi^tter  of  resentment, 
even  against  the  blockade  runners  themselves. 
The  first  item  of  ou;^  claim  against  the  Brit- 
ish government  is  one  about  which  tod  need 
little  argument,  and  which  is  not  very  seriously 
controverted  anywhere,  viz.,  the  pecuniary 
claim ;  the  damages  demanded  for  losses  in- 
curred and  depredations  committed,  directly 
resulting  from,  and  occasioned  by,  the  failure 
of  England  honestly  and  faithfully  to  fulfil  the 
obligations  of  neutrality.  Mr.  Sumner  insists 
that  this  is  not  the  real  question  between  the 
two  nations,  but  even  he  will  hardly  deny  that 
it  enters  into  it,  and  makes  a  part  of  it  It  is 
(me  of  the  things  to  be  settled  and  adjusted, 
and  it  is  important  to  consider  upon  what  prin- 
ciples this  part  of  our  case  is  to  be  urged. 

So  far  as  this  item  is  concerned,  the  claim 
can  be  computed,  adjudicated  upon,  and  paid, 
in  pounds  shillings,  and  pence.  All  this  is  a 
peculiarly  proper  subject  for  arbitration,  and 
we,  on  our  part,  can  have  no  hesitation  or 
scruple  in  binding  ourselves  to  submit  to  the 
award.  We  are  fully  prepared,  as  we  think, 
to  satisfy  any  impartial  arbitrator,  that,  upon 
this  point  at  least,  we  have  an  unanswerable 
<*se.  It  is  hardly  denied  on  the  floor  of  Par- 
liament that  there  was  soitfething  approaching 
to  neglect  of  duty  on  the  part  of  the  officials 
at  Liverpool,  at  least  in  permitting  the  escape 
of  the  Alabama.  We  cannot  reasonably  com- 
plain that  the  same  commission  which  passes 
upon  our  individual  claims  against  England, 
is  also  to  audit  and  examine  the  individual 
claims  of  British  subjects  against  our  own 
government  It  is  a  little  extraordinary  that 
Mr.  Sumner  should  object  to  the  treaty  on  the 
ground  that,  in  providing  for  individual  claims 
on  the  part  of  our  citizens,  it  makes  them 
"  subject  to  a  set-off  from  the  individual  claims 
of  England,  so  that,  in  the  end,  our  country 
may  possibly  receive  nothing,"  It  would  be 
strange  if  it  did  not    What  sort  of  an  arbitra- 


tion would  it  be  that  provides  that  the  claims 
of  the  plaintiff  shall  be  h^pd  and  investigated, 
and  that  the  claims  of  the  defendant  shall  not 
be  heard  ?  Is  not  an  account  in  set-off  a  good  ' 
defence  as  Cur  as  it  goes,  and  as  far  as  it  is 
proved  ?  Ilow  can  he  say  that,  in  the  end,  our 
country  will  receive  nothing,  if  all  our  claims 
are  allowed  and  charged  against  England  in 
the  general  account  current  between  her  and 
our  own  country  ?  Each  country  makes  its 
daim  in  behalf,  and  in  the  right,  of  such  of  its 
own  citizens  as  have  been  sufi^erers  by  the  mis- 
conduct of  the  other.  One  of  the  objects  of 
the  proposed  arbitration  is  to  ascertain  how 
much  England  owes,  for  depredations  and 
losses,  to  our  merchants.  Certainly,  there  is 
no  injustice  in  inquiring  at  the  same  time,  and 
upon  the  sam«  principles,  how  much  (if  any 
thing)  this  country  owes  for  mistakes  in  seiz- 
ures and  confiscations,  to  British  merchant<«. 
Mr.  Sumner,  surely,  does  not  suppose  that  in 
the  very  improbable  event  of  so  large  a  set-off 
as  to  leave  a  very  small  balance,  or  no  balance 
at  all,  in  our  favor,  our  Qovernment  can  say 
to  the  merchants,  in  whose  behalf  it  claims, 
that  nothing  has  been  recovered.  Can  our 
government  charge  these  claims  against  Eng- 
land, and  have  them  allowed,  and  then  refuse  » 
to  pay  them  over  to  the  losers  ? 

The  next  item  of  claim  on  our  part  wouj^ 
seem  to  be  certainly  more  remote,  or  cono^^. 
quential  damages,  or  what  may  be  called  tt^«i,.,^ 
indirect  losses,  growing  out  of  the  same  caui^._ 
The  mere  value  of  shipping  and  cargoes  actti;, 
ally  destroyed  was  but  a  part,  and  probably  . 
but  a  small  part,  of  the  injury  to  our  com- 
merce.    A  hostile  steamer,  fitted  out  with  all 
the  appliances  of  modern  skill  and  science, 
roving  about  the  Atlantic  and  along  the  great 
highways  of  commerce,  her  crew  consisting;  of 
**  gunners  from  the  Excellent,"  herself  finding 
enthusiastic   friends  and  admirers  in  every 
British  port;  applauded,  encouraged,  and  wel- 
comed  by   every   British    colonial   governor 
from  Halifax  to  the  Cape  of  Good  Hope,  and 
from  the  Cape  of  Good  Hope  to  Australia, 
eagerly  and  promptly  furnished  with  supplies, 
repairs,  coals,  and  recruits,  wherever  British 
authority  was  established,  and  could  reach 
out  its  hand  to  her, — such  an  enemy  was,  for- 
midable, indeed.     The  fact  that  there  were 
many  such  cruisers  upon  the  sees,  and  that 
they  had  found  such  exceeding  favour  every- 
where in  the  eyes  of  John  Bull,  was  almost 
enough  to  substantially  sweep  our  commerce 
from  the  ocean.      The  loss  of  profits,  the 
difficulty  of  procuring  insurance,  the  aban- 
donment of  contemplated,  voyages,  and  the 
very  general  transfer  of  our  tonnage    into 
foreign  hands,  threw  us  a  long  way  behind, 
in  the  competition  with  other  countries,  tor 
the  carrying  trade  of  the  world,  and  inflicted 
upon  us  an  immense  national  loss.     But  if  we 
were  to  bring  forward  this  great  national  loss 
as  a  matter  of  pecuniary  claim,  we  should 
certainly  find  ourselves  embarrassed  with  ci'i- 
tain  well-established,  and  not  wholly  pedantic 
ruUs,  familiar  to  the  courts  of  law,  as  to  re- 
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natioDB  which  admits  of  being  made  the  sub- 
ject of  a  treaty,  and  which  can  be  settled  by 
arbitration.  It  is  no  sufiScient  reason  for  re- 
fusing to  go  so  far,  by  treaty  and  by  arbitra- 
tion on  fair  and  equitable  principles,  that 
there  were  also  certain  other  unpleasant  mat- 
ters which  are  not  the  subjects  of  a  negotia- 
tion, and  do  not  admit  of  being  disposed  of 
by  treaty.  It  is  something,  that;  so  far  as  the 
claim  for  damages  is  concerned,  Great  Britain, 
to  use  a  phrase  often  heard  in  the  New  Eng- 
land court-houses,  has  offered  *Ho  leave  it  out 
to  men,'* — to  submit  the  question  to  a  fair 
and  impartial  arbitrator.  Payment  of  the 
money  under  such  circumstances  would  be  an 
acknowledgment  of  the  wrong,  and  appa- 
rently all  the  practical  reparation  for  it  that 
can  be  made.  The  offer  to  submit  to  arbitra- 
tion is  very  little,  if  at  all,  short  of  it 

The  position  in  which  England  stands  at 
this  moment  is  substantially  this :  She  offers 
to  make  full  reparation  for  all  actual  spolia- 
tions committed  in  violation  of  her  neutral 
obligations,  resulting  from  the  want  of  suit- 
able and  proper  legal  provision  for  enforcing 
those  obligations  upon  her  subjects,  or  from 
the  inadequate  administration  of  such  law  in 
that  behalf  as  was  in  existence ;  she  has  also 
invited  us  to  join  her  in  such  new  legislation, 
as  to  the  duties  of  neutrals,  as  experience  has 
shown  to  be  needful.  Under  the  circum- 
stances, what  more  ought  we  to  demand? 
and  what  other  basis  of  negotiation  does  the 
nature  cf  the  case  admit  of  J^Ameriean  Law 
Review, 


SIMFIiE  CONTBACTS  ft  AFFAIH8 
OF  EV£BY  DAY  LIFE. 

KOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

AwABD. — An  award  was  made  in  favor  of  the 
defendant  by  mistake,  from  omitting  to  take 
acoount  of  an  advance  by  the  plaintiff  to  the 
defendant,  which  bad  been  duly  proved  before 
the  arbitrator,  bat  which,  at  the  time  of  making 
the  award,  he  overlooked.  The  mistake  was 
admitted  by  both  parties,  and  the  facts  of  the 
ctise  were  stated  to  the  eonrt.  ffeld,  that  the 
court  had  power  to  refer  the  award  back,  01^ 
mutioQ  — Flf/nn  v.  Robertson,  L.  R.  4  C.  P.  824. 


Cabribr  — A  railway  compfiDy  refused  to 
carry,  free  of  charge,  a  •*  spriug  horse  "  (a  sub- 
stitute for  a  rocking-borBe),  weighiog  78  lbs , 
and  44  inches  loug,  tendered  to  them  by  a 
passenger,  it  ho  was  entitled  to  take  with  him 
112  lbs.  weijtht  of  "ordinary"  or  ** personal' 
laggage-  Held,  that  the  company  had  a  right  to 
make  an  addltioDal  charge. — HrnUton  v.  Midland 
Railway  Co.,  L.  B.  4  Q.  B.  866. 

2.  A  carrier  of  passengers  for  hire  do^  not 


warrant  that  the  carriage  in  which  a  pas^engfr 
travels  ie  road  worthy.  He  is  bound  to  oss  ail 
vigilance  to  insure  safety,  but  iff  not  li^V^'e  f-^r 
a  defect  which  could  not  be  detected.  ntt<i  wbicb 
arises  from  no  faalt  of  the  manufacturer.— 
(Exch.  Ch.)  Readhead  v.  Midland  Railtt-ry  Co, 
L.  B.  4  Q.  B.  879;  s.  c.  2  Q.  B.  412:  2  As. 
Law  Rev.  107. 


DssKETioir.— A  hasband  left  his  wife,  aod  tbi 
two  immediately  afterwards  execated  a  sepsin- 
tion  deed.  The  husband  soon  ceased  pajisg 
the  allowance  which  he  bad  covenanted  to  ptj. 

Mild,  that  the  separation,  being  uader  tbe 
df ed,  was  and  continued  Tolnntary,  and  was  set 
desertion ;  and  the  hasband's  breach  of  b:! 
covenant  did  not  make  it  so. — Crabb  v.  CrdK 
L.  R.  1  P.  &  D.  601. 


EviDBKOi. — A  declaration  or  written  entry  br 
a  deceased  person;  who  had,  at  tbe  time  cf 
making  the  same,  occupied  a  house  four  yetn. 
that  he  was  tenant  of  said  house  at  so  nccl: 
rent,  and  had  paid  it,  is  admissible  to  prore 
tbe  payment  as  well  as  the  tenancy. — The  Qutta 
V.  Exeter,  L.  B.  4  Q   B.  841. 

MAQISTBATES,  HITNICIFAL, 
INSOLVENCY,  &  8CHOOI.  LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADI5G 

CASES. 
BiOAMT. — On  a  trial  for  bigamy,  it  was  prowd 
that  the  prisoner  married  A.  in  1836,  left  bia 
ia  1843,  and  married  again  in  1847.  Notbisg 
had  been  heard  of  A.  since  the  prisoner  Itft 
him,  but  there  was  no  evidence  leading  to  tSd 
inferenoe  that  A.  had  died.  Edd,  that  there 
was  no  presumption  of  law  that  A.  w»s  tiire^ 
the  date  of  the  second  marriage. — The  Q»f^ 
V.  Lumiey,  L.  B.  1  C.  C.  196. 


EvinBRoa.— Thirteen  hours  before  the  death  cf 
a  murdered  person,  she  made  a  declaration  op^a 
oath.  She  was  asked,  ••  Is  it  with  the  fear  of 
death  before  you  that  yon  make  these  statemeots! 
Ha?e  you  any  present  hope  of  your  recoTerr!" 
She  said,  *  •  None. "  Her  statements  were  writteo 
out,  together  with  the  above,  but  the  word 
••  present "  was  omitted  from  before  "hope" 
The  written  statement  was  then  read  to  her,  aoJ, 
at  her  suggestion,  the  words  **  at  preuent "  were 
inserted,  thus:  •*  with  no  hope  at  present  of  b/ 
recovery."  It  was  then  signed  by  her.  /??M 
that  the  declaration  was  not  admissible.  It  <Ji«l 
not  appear  that  the  deceased  was  absolately 
without  hope.— 2*^6  Queen  v.  Jenkins,  L.  B.  i 
C.  C.  187. 
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ONTABIO  HEPORTS 


QUEEN'S  BENCH. 


iSitfOTted  6y  Chais.  Robivbok,  Esq.,  Barri$ter-at-Lav.) 


Is  BB  Hall  t.  Curtain,  ih  trb'  Ditisioit 

COUBT. 

Dtrifio*  court — UnstHled  aocownt — JwriadUAion. 

Tbe  plaintiff  in  a  Df  Tiiion  Court  may  recofver  $100,  being 
the  balance  of  an  onsettled  accotmt  not  exceeding  $200, 
bat  vben  tbe  wbole  account  exceeds  that  sum  tnere  is 
no  juriadiction. 

An  unsettled  account  means  an  account  the  amount  of 
which  has  not  been  adjusted,  detennined,  or  admitted 
by  mmt  act  of  the  parties. 

The  plaintiff  here  sued  for  |84,  being  the  bslance  dne  for 
rent  of  premises  occupied  by  defendant  as  bis  tenant 
for  several  years,  at  $160  a  year,  after  deducting  the 
payments  from  time  to  time. 

Etld,  not  within  the  jurisdiction. 

[28  Q.  B.,  533.1 

Kerr,  in  Miehaelmas  Term,  qbtained  a  role 
calling  on  the  judge  of  the  oonotj  ooart  and  John 
Cartaia  to  shew  eaaae  why  a  writ  of  mandamus 
shoald  not  isane.  commanding  the  judge  to  pro- 
ceed with  the  the  trial  of  a  certain  action  brought 
in  the  first  diTision  court  of  the  County  of  Peter- 
borough, in  which  Hall  waa  plaintiff  and  Curtain 
defendant,  on  the  grounds — I.  That  the  judge 
erroneously  refused  to  try  the  action  on  tbe 
ground  of  want  of  jurisdiction,  because  CTidence 
was  offered  of  an  unsettled  account  which  origi- 
nally exceeded  $200,  said  to  haye  been  reduced 
by  payment  2.  That  the  action  is  a  proper  one 
to  be  tried  in  the  said  court  8.  That  the  juris- 
diction of  the  said  court  extends  to  the  case  of 
an  unsettled  account  which  originally  exceeded 
$200,  but  which  had  been  reduced  by  payment 
to  a  sum  under  $200.  4.  That  the  said  action 
was  brought  in  respect  of  a  balance,  claimed  on 
an  unsettled  account  under  $200 ;  and  why  the 
«ud  judge  should  not  pay  the  costs  of  the  appli- 
cation. 

The  application  was  based  on  an  affidaTit, 
which  stated  that  the  suit  was  brought  in  Che 
division  court :  that  the  particulars  of  demand 
Id  the  summons  were  as  follows : 

JoHir  CuBTAijr,        To  William  Hall,  Dr, 

To  balance  due  for  rent  of  premises  on  Hunter 
8treet«  Peterborough,  fl'om  1st  August,  1864, 
to  2lBt  January,  1868,  after  applying  pay- 
ments made  on  account $82  23 

Interest  from  20th  Januaiy,  1868 2  46 

$84  69 

*  The  defendant  notified  the  plaintiff  thnt  he 
claimed  to  set  off  $62  for  erecting  a  stable  on 
the  premises  in  question,  and  for  certain  repairs 
on  the  same. 

The  ca.%e  came  on  for  trial  on  the  8th  of  August, 
1868,  when  both  parties  appeared. 

The  plaintiff,  in  order  to  establish  his  claim, 
offered  eYidence  to  the  effect  that  the  defendant 
occupied  certain  premises,  as  tenant  of  the  plain- 
tiff, at  a  rent  of  $160  a-year,  from  1st  of  Jaooary, 
1860,  to  the  20th  of  January,  1868 :  that  he  made 
payments  on  account  of  the  rent  at  Tarious  times, 
leaving  the  balance  claimed  due  to  tbe  plaintiff. 

The  learned  judge  refused  to  proceed  further, 
stating  as  his  reason,  that  eyidence  was  offered 
of  a  claim  or  account  unsettled  which  originally 
exceeded  $200,  and  therefore  he  had  no  juris- 
diction— the  plaintiff  contending  that  the  account 


was  not  an  unsettled  account  within  the  meaning 
of  the  69th  section  of  the  Division  Courts  Act 

The  learned  judge  then  endorsed  on  the  sum- 
mons the  following  memorandum  :  "  Refused  to 
go  into  case  because  eyidence  offered  of  an  ac- 
count unsettled,  amounting  to  $610,  said  to  be 
reduced  by  payment"  «  The  plaintiff  afterwards 
applied  for  a  new  trial,  which  the  learned  judge  ^ 
refused  to  grant,  retaining  the  opinion  he  had 
expressed  at  the  trial. 

The  plaintiff  in  his  affidavit  stated  that  the 
defendant  rented  the  premises,  as  already  men- 
tioned: that  he  paid  at  different  times  $473,81, 
the  last  payment  of  $50  being  paid  on  the  17th 
of  December,  1867 ;  and  that  since  the  20th  Janu<^ 
ary,  1868,  he  was  indebted  to  him  in  the  unpaid 
balance  of  $82,28,  and  that  all  the  payments  the 
plaintiff  gave  credit  for  were  made  expressly  on 
account  of  the  rent  The  learned  judge  filed  an 
affidavit,  stating  that  tho  plaintiff*s  counsel  stated 
at  the  trial  that  for  the  purpose  of  preying  his 
claim  he  had  to  shew  the  whole  amount  of  rent 
that  became  due  during  the  whole  period. 

During  this  term  J.  A,  Boyd  shewed  cause. 
The  plaintiff  in  the  suit  has  another  remedy,  by 
suit  in  the  county  court,  and  a  mandamus  there- 
fore will  not  be  granted ;  besides  which,  the  judge 
has  in  fact  considered  and  determined  the  case : 
Allen  T.  Turner,  2  Dowl.  N.  8.  24 ;  Rex  v.  Mar- 
quis  of  Conyngham,  1  D.  &  R.  629 ;  Walker  v. 
Biggar,  4  U.  C  Q.  B.  497 ;  Kemot  v.  Bailey,  4  W. 
R.  608;  Ex  parte  Smyth,  1  Har.  &  Wol.  128;  /n 
re  Corbett,  4  H.  &  N.  462;  Ex  parte  Milner,  16 
Jur.  1087  ;  Brown  ▼.  Cocking,  L.  R.  8  Q.  B.  672 ; 
Williamton  t.  Bryant,  12  C.  P.  276.  But  ad- 
mitting that  a  mandamus  will  lie,  it  cannot  be 
granted  here,  for  the  judge  was  right  Under 
the  Division  Courts  Act,  Consol.  Stat  U.  C.  ch. 
19,  sec.  65,  these  courts  have  jurisdiction  in  all 
cases  of  debt,  &c  ,  **  where  the  amount  or  balance 
claimed  does  not  exceed  $100 ;"  but  this  provision 
is  retained  by  sec.  69  [see  this  section  set  out  in 
the  judgment]  to  cases  in  which  the  whole  ac- 
count, of  which  the  balance  is  claimed,  does  not 
exceed  $200,  which  in  this  case  it  did.  If  spe- 
cific payments  have  been  made  of  specific  items, 
those  items  might  perhaps  be  treated  as  struck 
out  of  the  account,  so  as  to  form  no  part  of  it : 
Meamt  v.  OUberteon,  6  0.  S.  677  ;  but  that  was 
not  shewn  here.  Miron  ▼.  MeCabe,  4  P.  R.  171, 
seems  to  be  the  latest  case  in  which  the  question 
has  arisen,  but  McMurtry  ▼.  Munro,  14  U.C.  Q  B. 
Ifi6 ;  Higginbotham  v.  Moore,  21  U.  C.  Q  B.  829 ; 
In  re  The  Judge  of  the  County  Court  of  Northum' 
berland  and  Durham,  19  C.  P.  801  ;  and  Waugh 
▼.  Conway,  4  U.  C.  L.  J.  N.  8.  228;  are  in 
conflict  with  that  decision,  which  was  in  cham- 
bers. The  term  **  unsettled  account,"  is  a  term 
well  known  in  the  law,  as  being  the  converse  of 
an  account  stated :  Neil  v.  Neil,  15  Grant  110; 
•Llewellyn  Y,  Llewellyn,  15  L.  J.  N.  S.  Q.  B.  4; 
O'Connor  ▼.  Spaight,  1  Sch.  &  Lef.  808;  Tom- 
Una*  Law  Die.  "Account" 

Kerr,  contra. — The  argument  that  there  is 
another  remedy  by  suit  in  the  county  court  does 
not  apply.  What  the  plaintiff  claims  is  his  right 
to  have  the  case  tried  in  the  division  court,  and 
for  that  right  a  suit  in  the  county  court  is  no 
remedy;  nor  is  there  any  other  means  by  which  he 
can  enforce  his  right.  Here  the  learned  judge 
refused  to  entertain  the  case  at  all,  and  the  plain- 
tiff was  debarred  therefore  from  shewing  pay- 
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mentfl  made  in  discharge  of  epccifio  items,  or  that 
the  aoooQDt  was  not  nnsettled,  within  the  mean- 
ing of  the  act  Sec-  55  otearlj  gives  Jurisdiotion, 
and  its  operation  is  not  confined  by  sec.  59,  which 
U  intended  only  to  proride  against  the  splitting 
of  demands.  This  last  clanse  is  similar  to  tha< 
in  the  English  Act,  9  &  10  \ric.  ch.  95,  which  is 
commented  npon  in  Avarth  and  Rhodu,  8  Ex. 
812.  He  cited  also  Turmr  ▼.  Bfrry^  5  Ex.  858 ; 
Walker  ▼.  Wat»on,  8  Bing.  414;  Furinval  t. 
Saundert,  26  U.C.Q  B.  119;  Cameron  t.  Thompeon, 
1  U.  C,  L.  J.  9 ;  Hal/ord  t.  Hunt,  2  U.  C.  L  J. 
89 ;  Kxmpton  t.  Willey,  1  L.  M.  &  P.  280 ;  WaU^ 
bridgt  T.  Brown,  18  U.  C.  R.  158. 

MoRBisoN,  J. —  By  the  55th  section  of  the 
DiTision  Courts  Act  the  judge  of  any  ditlsion 
court  may  hold  plea  of,  and  may  hear  and  deter- 
mine, &o.,  all  claims  and  demsnds  of  debt,  &o., 
where  the  amount  or  balance  claimed  does  not 
exceed  9100.  By  the  69th  section  it  is  enacted 
**  A  cause  of  action  shall  not  be  ditided  into  two 
or  more  suits  for  the  purpose  of  bringing  tlie 
same  within  the  Jurisdiction  of  a  division  court, 
and  no  greater  sum  than  $iOO  shall  i>e  reoorered 
in  any  action  for  the  balance  of  an  unsettled  ac- 
count, nor  shall  any  action  for  any  such  balance 
be  sustained  where  the  unsettled  account  in  the 
whole  exceeds  $200.*' 

If  the  55th  section  stood  alone,  the  judge  would 
have  jurisdiction  in  every  elsewhere  the  balance 
claimed  did  not  exceed  flOO.  The  applicant's 
counsel  contended  that  such  was  the  meaning  of 
the  whole  act,  and  that  the  intention  of  the  59th 
section  was  not  to  limit  the  jurisdiction,  but 
merely  to  prevent  the  splitting  of  suits.  I  can- 
not adopt  that  view,  for  I  think  it  is  quite  clear 
that  the  legislature  intended  to  limit  the  jorisdio- 
tion  first  to  a  balance  of  $100  in  the  case  of  an 
unsettled  account  above  that  sum,  and  then  it 
declared  that  even  in  cases  where  such  balauce 
was  claimed  the  plaintiff  could  not  sustain  his 
action  in  that  court  if  the  unsettled  account  ex- 
ceeded $200:  in  other  words,  a  party  may  re- 
cover in  that  court  as  high  as  $100,  being  the 
balance  of  an  unsettled  account  not  exoeedlog 
$200,  but  where  the  balance  claimed  is  of  an  ac- 
count unsettled  and  exceeding  the  sum  of  $200, 
he  cannot  sustain  his  action  for  any  balance  in 
that  case,  while  on  the  other  hand,  he  may  re- 
cover $1CK)  being  the  balance  of  any  settled  ac- 
count between  the  parties  to  any  amount. 

What  is  meant  by  an  unsettled  account  does 
not  appear  very  clear,  but  I  think  the  reasonablf* 
interpretation  is,  an  account  the  amount  of  whieh 
is  not  adjusted,  determined,  or  admitted  by  some 
act  of  the  parties,  such  as  by  the  giving  of  a  note, 
a  mutual  stating  or  balancing  of  the  account,  or 
fixing  the  amount  due. 

In  the  case  we  are  considering,  the  particulars  • 
of  claim  endorsed  on  the  summons  are  for  a  bal- 
ance/7nma/oci>  which  the  plaintiff  was  entitled 
to  sue  for  and  recover,  and  within  the  jurisdic- 
tion, vii.,  $84  69,  a  balance  due  for  rent  after 
applying  payments.  Such  particulars  might  refer 
to  an  unsettled  account  under  $200,  and  it  is  only 
when  the  case  comes  on  for  trial  that  the  diffi- 
culty arises.  The  plaintiff  then  says,  '•  I  claim 
this  $84  69  as  the  balance  of  three  years  five 
months  and  twenty-one  days'  rent  due  on  cer- 
tain premises  rented  by  the  defendant  at  9160  a 
year,  payable  monthly  ;  "  and  in  order  to  estab- 


lish his  claim  he  states  to  the  Judge  that  he  most 
first  prove  the  .tenancy,  and  that  the  defeodiot 
was  indebted  to  him;  the  plaintiff,  in  about  $600, 
and  that  he  intended  reducing  that  amount  by 
payments  to  less  than  $100. 

Why  the  plaintiff  waa  compelled  to  adopt  this 
mode  of  proof  upon  his  own  case  one  eintiot 
readily  see.  If  the  tenancy  was  admitted  by  tb« 
defendant,  and  the  payments  made  dnno(;  th« 
three  years  were  payments  ma-ie  on  aecouat  of 
the  rent,  all  that  tbe^aintiff  had  to  do  was  to  we 
for  the  last  ssy  seven  months'  rent;  btrt  if  tb« 
matter  in  dispute  was  either  the  amount  of  rest 
payable  or  the  deration  of  the  term,  and  eitW 
of  these  faets  had  to  be  investigated  and  dete^ 
mined  before  the  balance  odoild  1^  struck,  in  saeh 
a  case  the  judge,  I  think,  would  be  trying  a  c%^ 
beyond  the  jurisdietion— vis  ,  to  recover  a  btl> 
ance  due  of  an  unsettled  account  over  |2(M);  Md 
we  must  assume  such  to  be  the  ease  here,  fur 
neither  at  the  trial  nor  upon  ihi  application  for 
a  new  trial  does  it  appear  that  the  plaintiff  rested 
his  case  upon  the  ground  that  the  balance  was 
due  on  an  account  at  any  time  settled  or  st&ieJ 
between  the  parties. 

And  upon  this  application  the  fdaintiff  has  not 
shewn  that  the  account  is  not  an  unsettled  owt^ 
and,  for  all  that  appears,  the  amount  of  the  ao- 
nnal  rent,  as  well  as  the  time  charged  fur,  were 
both  in  dispute.  It  was  the  duty  of  the  pUiotlf 
when  the  matter  was  before  the  court  belov, 
both  at  the  trial  and  upon  the  motion  for  a  d«v 
trial  as  well  ae  on  this  application,  to  hav^shevo 
that  the  oase  was  clearly  within  the  juri^^diciioa 
of  the  learned  oounty  court  judge,  and  not  to 
leave  him  or  this  court  to  conjecture  wttat  kioii 
of  a  case  the  plaintiff  intended  to  make  oat  in 
the  division  court  On  the  whole,  aa  the  ctM 
appears  before  us,  we  think  that  the  learned 
judge  was  right  in  the  conclusion  he  arrived  at— 
vis ,  that  the  action  was  brought  to  recover  the 
balance  of  an  unsettled  account  which  in  the 
whole  exceeded  $200,  and  that  the  rule  should 
be  discharged,  as  moved,  with  ooats. 

Adam  Wilsoh,  J. — As  Miron  v.  McCche,  (I  P- 
R.  171)  which  I  deciiled  in  chambers,  has  beeo 
referred  to,  it  is  proper  I  should  say  that  on  ex- 
amining again  the  sections  of  the  Divisinn  Cooru 
Act,  I  am  quite  satisfied  that  by  the  direct  Ian- 
gusge  of  the  59th  section  no  action  for  the  bal* 
ance  of  an  account  can  be  brought  in  the  diviaios 
court,  **where  the  unsettled  account  in  the  whole 
exceeds  two  hundred  dollars." 

This  section  was  not  sufficiently  in  my  miod 
when  I  decided  that  case.  The  decision  was  not 
warranted  by  the  statute,  because  the  unsettled 
account  in  the  whole  was  $286  55.  The  sooner 
it  is  expressly  over-ruled  the  better.  The  jadge 
of  the  county  court  of  Weatworth,  in  Waugh  t. 
Conway  (4  U.  G.  L  J.  N  8.  228),  andtbe  janior 
judge  of  Northumberland,  in  a  oase  which  wM 
shewn  to  me  on  my  last  circuit*  and  which  bu 
since  been  properly  affirmed  in  the  Common  Pleai 
(19  C.  P.  301),  have  already  pointed  out  the  ob- 
jection to  it 

I  quite  agree  with  the  opinion  expressed  io 
this  ca»e,  and  that  if  iron  v.  MeCahe  was  wronglj 
decided. 


RiCBABDS,  C.  J.,  concurred. 


RuU  dkekergtl 
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COMMON  LAW  CHAMBBR8. 

(BepTTtcd  by  Hestrt  O'Brikh,  Bsq.»  BarrUiUr-al-LavJ 

Maoklbk^^y.  Duekaht. 

A  ▼itaeas  is  prirttegcd  from  arreft  wbOit  retniniag  home 
after  giTin^  his  evidence,  end  he  doee  not  lote  hie  privi- 
lege b7  staying  a  night  et  the  house  of  a  friend,  some 
distance  from  the  place  of  trial,  to  reflresh  himself,  if  he 
naes  reaisonable  eitpedition  to  return  home. 

[Chambers,  Not.  3»  1869.] 

The  defendunt,  who  w«8  indebted  to  the  plain- 
tiff, went  to  Michigan  to  reside.  He  eabsequent- 
ly  retamed  to  this  conntrj,  to  give  eTidence  at 
a  trial  which  took  place  at  St.  Thomas.  After 
the  trial  was  OTer,  it  being  then  too  late  to  start 
for  home  that  eTcning,  except  he  went  bj  the 
night  train,  he  went  to  a  friend's  house  to  stay 
the  night.  To  do  this  he  had  to  go  a  few  miles 
from  the  place  of  trial  and  out  of  the  dirfot  xpxkt% 
homewards.  He  went  to  the  station  the  next 
morning  to  take  the  first  train  towards  his  home. 
bst  was  arrested  on  a  eapioM^  at  the  instance  of 
the  plaintiff. 

/.  A.  Boyd  thereupon  obtained  a  summons  to 
let  aside  this  arrest,  as  being  a  breseh  of  the 
defendant's  priTilege  as  a  witness. 

R.  A.  Harrisanf  Q.  C,  shewed  cause. — The 
defendant  doTtated  from  his  direct  route  towards 
borne,  and  thereby  lost  his  prtTilege:  Sj^neer 
T.  Newton,  6  A.  &  fi.,  628. 

/.  A,  Boyd,  contra. — There  was  no  deviation, 
tht  defendant  did  not  go  out  of  his  way  on  bis 
retam  home ;  he  merely  went  to  spend  the  night 
at  tbe  house  of  a  friend,  instead  of  staying  at  an 
lao,  or  travelling  all  night,  and,  he  wus  at  the 
station  ready  to  take  the  first  train  the  next 
uoming:  seePiM  r.  Coombtt  6  B.  &  Ad.  1078; 
Batch  ▼.  BU»9Ut,  Gilbert's  oases,  808 ;  Baoon's 
Abridgment^  «' Privilege;"  Mttkin  v.  Smiik,  1  H. 
Bl.636;  Lightfoht  v.  Cameron,  2  W.  Bl  1118; 
KV&5  V.  Taylor,  1  D.  &  L.  GS4 ;  WUlingham  v. 
Mattkewi,  2  Marsh.  69 ;  Stlby  v.  BiU,  1  Dowl. 
257,  8Bing.  166. 

Galt,  J.,  during  the  argument  said,  that  unless 
tbe  rale  laid  down  in  the  case  cited  from  Gilbert's 
Reports  was  no  longer  law,  the  defendant's  oon- 
teotion  must  prevail. 

After  deliberation  th^  summons  was  made  ab* 
Mlate,  tbe  judge  remarking,  that  the  defendant 
bad  nsed  reasonable  expedition  in  preparing  to 
ntum  home.  He  was  not  bound  to  leave  the 
»me  evening  after  the  trial,  as,  under  the  oases, 
be  was  entitled  to  rest  and  refresh  himself.  Nor 
vas  it  any  deviation  that  the  defendant,  instead 
of  lodging  at  an  hotel  or  Inn,  went  out  of  town 
to  8ta]r  at  a  friend's  house ;  in  all  this  he  was 
aeting  within  the  limits  of  his  privilege,  and 
Bboald  not  have  been  arrested  at  the  station  on 
tbe  following  morning. 


INSOLVENCY  CASBS. 


HoTAL  CaaADrAii  Bank  t.  Mathssos. 

Inttlvnt  Act  of  IKk-Stt,  5,  elanee  o^AJUdanUL 
^?M,  1.  That  a  ftole  hj  a  debtor  for  ftall  consideration  to 
>  wnaftU  purchaser  cannot  render  his  estate  liable  to 
<^<»npttUor7  liquidation  under  above  section  merely  be- 
caiwe  he  declines  to  pay  the  proceeds  to  one  of  his  credl- 
wn  though  coupled  with  subsequent  circumstances 
«n«'»U<  to  raise  a  suspicion  of  the  bona  Jtdn  of  his  di». 
POMi  of  ludi  money. 


S.  AiBdavits  to  found  an  attaehment  should  definitely 
charge  the  act  of  insolvencv  relied  upon. 

SembUf  th&t  no  conveyance  which  is  in  itself  an  act  of  insol- 
vency can  be  upheld  as  valid  in  fkvor  of  any  party  to  it 

[Chambers,  Nov.  S,  1869.] 

This  was  an  appeal  from  the  judgment  of  the 
judge  of  the  county  of  Oxford  setting  aside  a 
writ  of  attaehment  sued  out  by  tbe  Rojal  Cana- 
dian Bank  against  John  Matheson.  The  writ  of 
aiiaohment  was  obtained  on  tbe  affidavits  of  Mr. 
Burns,  agent  of  tbe  plaintiffs  at  tbe  town  of 
Woodstock,  and  of  Mr.  Asbton  Fletcher  of  tbe 
same  place,  solicitor  for  the  plaintiffs  These 
affidavits  shewed  that  the  defendant  was  indebted 
to  the  plaintiffs  in  the  sum  of  eighteen  hundred 
and  thirty-eight  dollars,  on  two  bills  of  exchange, 
drawn  by  one  Malcolm  McKinoon,  and  accepted 
bj^the  defendant.  The  affidavits  were  so  far 
similar  that  it  is  unnecessary  to  cite  them  both 
Tbe  following  is  an  extract  from  that  made  by 
Mr.  Burns.  After  swearing  to  the  amount  nn«i 
origin  of  the  claim,  the  deponent  proceeded  as 
follows: —  • 

To  tbe  iMst  of  my  knowledge  and  belief,  the 
defendant  is  insolvent  within  tbe  meaning  of  the 
Insolvent  Act  of  1864,  and  has  rendered  himself 
liable  to  have  his  estate  placed  in  compulsory 
liquidation  under  the  above  act,  and  my  reasons 
for  so  believing  are  as  follows : 

That  tbe  defendant  has  always,  sinoe  maturity  « 
of  tbe  first  bill  above-mentioned,  informed  me 
that  he  had  no  property  except  his  house  in 
the  town  ^  VVoodstoek,  and  that  he  would  sell 
the  same  and  pay  the  amount  of  tbe  plaintiff's 
claSih,  and  has  fixed  different  times  for  so  doing, 
all  of  whioh  have  passed 

Some  time  ago,  and  within  three  months,  the 
defendant  told  me,  that  he  had  arranged  a  sale 
of  the  said  house  to  one  Mi-s.  DuHbar,  and  as 
soon  as  she  paid  the  money  for  the  same  that  he 
would  pay  up  the  plaintiff's  claim. 

On  the  twenty-second  instant,  the  defendant 
came  into  the  office  of  the  bank  and  told  mo 
that  he  had  got  sixteen  hundred  dollars  on  the 
said  house,  that  he  had  given  to  his  wife  one 
thousand  dollars  to  induce  her  to  bar  ner  dower, 
and  bad  nine  hundred  dollars  in  his  pocket,  but 
that  he  would  not  pay  the  same  unless  I  would 
release  the  whole  of  the  bank's  claim,  and  give  ' 
up  both  the  said  bills  of  exchange  on  receiving 
the  said  nine  hundred  dollars. 

I  requested  him  to  pay  tbe  same  on  account, 
offering  to  give  time  for  the  balance. 

Prom  these  facts  and  circumstances  I  have 
been  led  to  believlB',  and  verily  do  believe,  that 
the  defendant  has  within  a  few  days  pnst  as- 
signed or  disposed  of  his  property,  or  has  at- 
tempted to  assign  or  dispose  of  his  propertjr  with 
the  intent  to  deieat  or  delay  his  creditors,  or  the 
plaintiff." 

The  affidavit  of  Mr.  Fletoher  oonoluded  in  tbe 
same  words,  whioh,  in  fact,  are  a  transcript  of 
clause  e,  of  sec.  8  of  the  Insolvent  Act  of  1864, 
omitting  any  reference  to  a  removal  of  property 
whioh  in  the  present  case  would  be  inapplicable. 

Upon  the  facts  set  forth  in  these  affidavits,  the 
attaohment  in  question  was  issued  on  29th  July, 
1869,  and  was  served  on  the  defendant  on  the 
2nd  of  August  The  petition  of  the  defendant 
to  set  aside  tbe  attachment  was  duly  presented 
to  the  Judge  of  the  county  court,  supported  by 
an  affidavit  of  the  defendant  in  which,  among 
other  things,  he  stated  that  he  believes  that  he 
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has  not  rendered  himself  liable  to  have  his  estate 
placed  in  compalsory  liquidation;  that  the  papers 
attached  to  his  affidavit  contain  tme  statementa 
of  his  liabilities  and  assets ;  that  before  selling 
his  house  and  premises  he  informed  the  agent  of 
the  plaintiffs  of  his  intention  to  do  so ;  and  that 
he  sold  the  same  for  the  express  purpose  of  en- 
abling him  to  pay  all  his  liabilities  in  full ;  and 
that  he  did  not  sell  the  said  property  with  intent 
to  delay  or  defraud  his  creditors  or  any  of  them ; 
that  he  had  duly  received  $1000  of  the  purchase 
money;  that  his  wife  positiTciy  refused  to  bar 
her  dower  unless  $1000  were  paid  to  her;  that 
the  solicitors  of  the  purchaser  (Mrs.  Dunbar) 
advised  her  not  to  purchase  the  property  unless 
the  wife's  dower  was  barred ;  and  that  he  was 
forced  to  consent  to  this  payment  being  made, 
and  that  the  same  nerer  oaoM  into  his  hands^ 
that  certain  improTements  are  to  be  made  by 
him,  upon  the  completion  of  which  the  balance 
of  the  purchase  money  is  to  be  paid  to  him,  and 
will  amount  at  le^t  to  the  sum  of  $850.  There 
were  then  several  statements  made  respecting  the 
origin  of  the  plaintiff's  claim  and  other  matters, 
which,  as  they  do  not  affect  the  decision  of  the 
present  appeal  are  omitted,  and  the  affidavit 
concluded  with  a  denial  of  any  intention  to  ab- 
scond, or  that  he  had  assigned,  removed,  or  dis- 
pojed  of  his  property  with  intent  to  defraud, 
'defeat,  or  delay  his  creditors,  or  any  of  them, 
&o.,  &o.  The  papers  alluded  to  in  the  foregoing 
affidavit  shewed  that  the  liabilities  of  the  defend- 
ant amounted  to  |I001.62,  eiclusive  of  plaintiff's 
claim,  or  including  that  to  the  sum  of  $2881.62; 
while  the  assets,  including  the  $850  to  be  paid 
by  Mrs.  Dunbar,  amount  to  $8918;  in  other 
words,  that  exclusive  of  the  plaintiff's  claim, 
the  defendant  is  possessed  of  nearly  four  times 
the  amount  of  his  liabilities,  and  that  including 
it  he  has  $1000  over  and  above  his  debts.  There 
were  affidavits  from  Mr.  Burns  and  Mr.  Fletcher 
in  reply,  but  the  learned  Judge  did  not  think 
them  to  be  of  much  consequence  to  the  decision 
of  the  point  in  dispute. 

The  case  was  first  argued  before  the  judge  of 
the  county  court,  D.  S.  McQueen,  Esquire,  whose 
Judgment  was  as  follows : — 

"  The  words  descriptive  of  an  act  of  bank- 
ruptcy in  clause  c  of  the  8rd  section  of  our  In- 
solvent Act  are  similar,  and  a  mere  repetition 
in  substance  of  section  8  of  the  Imperial  Act,  6 
Geo.  IV.  0.  16. 

I  take  it  then,  that  the  rule  of  law  and  the 
construction  of  those  enactments  as  affecting  the 
commercial  interests  of  the  county  must  be  the 
same  in  all  cases  coming  within  them. 

That  being  so  I  see  no  difficulty  in  the  way, 
on  considering  authorities,  of  coming  to  the  con- 
clusion, that,  in  this,  as  well  as  every  other  case, 
in  order  to  render  the  estate  of  a  party  subject 
to  compulsory  liquidation  under  the  clause  in 
question,  several  circumstances  must  concur: 
Ist,  the  transfer  must  be  fraudulent;  2nd,  there 
must  be  an  intention  to  defeat  and  delay  credi- 
tors; and  8rd,  the  buyer  must  know,  or,  from 
the  very  nature  of  the  transaction  must  be  taken 
necessarily  to  know  that  the  object  was  to  defeat 
and  delay  creditors :  Eill  v.  Famell,  9  B.  &  C. 
45 ;  Sarwood  v.  Bartlett,  6  Bing.  N.  C.  61 ;  Baz^ 
ter  V.  Pritehard,  8  N.  &  M.  688 ;  In  re  Colemere, 
18  L.  T.  N.S.  621 ;  Sharp  andSeeord  v.  Matheict, 
6  P.  R.  10. 


Was  there  then  such  a  concurrence  of  circom- 
stances  in  this  case  as  would  shew  that  the  ule 
of  the  defendant's  house  and  lot  in  Woodstock 
was  fraudulent  so  as  to  constitute  an  act  of  btnk- 
ruptcy  T  I  think  not.  It  was  not  contended  on 
the  argument  that  the  sale  was  not  bona  fide  and 
for  value ;  and  the  affidavits  upon  which  the  ip- 
plication  for  the  attachment  rests  do  not  aim  at 
impeaching  the  transaction  on  the  ground  of 
fraua  or  want  of  consideration. 

The  sale,  then,  being  bona  fide  and  for  vtim 
cannot  be  tortured  into  an  act  of  bankroptey 
merely  because  the  defendant  did  not  pay  orer 
to  the  plaintiffs  the  amount  of  the  purchase 
money  as  they  were  lead  or  seemed  to  expect 
he  would,  on  the  sale,  in  discharge  of  their 
claim  against  him. 

Baxter  v.  Pritekard  is  an  express  aathoriu 
on  this  point  There  it  was  held  that  an  n^-ign* 
ment  by  a  trader  of  his  whole  stock  with  inteet 
to  abscond  and  carry  off  the  purchase  mcnej  was 
not  an  act  of  bankruptcy,  as  a  fraudulent  trans- 
fer and  delivery  of  his  property  with  intent  to 
defeat  and  delay  his  creditors,  as  the  purchaser 
paid  a  fair  price  for  the  goods  and  was  ignorant 
of  the  trader's  design. 

But  the  plaintiffs  contend,  without  impraeh- 
ing  or  attempting  to  impeach  the  sale  or  deed  of 
conveyance  of  the  property,  that  his  subseqacat 
conduct  with  regard  to  the  purchase  mooej 
shewed  that  the  sale  was  for  the  purpose  of 
delaying  and  defeating  creditors,  and  therefore 
an  act  of  bankruptcy. 

With  regard  to  this  doctrine,  the  Lord  Ckae. 
cellor  (Cranworth),  in  Colemtre  and  CoUmert, 
IS  L.  J.  N.  8.  628,  says:  *  That  I  cannot  qb< 
derstand,  because,  if  the  deed  is  impeachable  it 
can  only  be  impeachable  so  as  to  oonstitate  an 
act  of  bankruptcy  because  it  is  fraudulent  Bot 
if  it  is  fraudulent  the  dead  is  void.  It  will  not 
be  an  act  of  bankruptcy  because  the  person  alio 
receives  (erroneously  reported,  ffiv€s)  the  mooe; 
has  it  in  contemplation  probably  to  deal  with  tbe 
money  in  some  way  that  may  constitute  an  ac( 
of  bankruptcy.  That  is  not  what  can  be  looked 
to  in  oonudering  whether  the  deeditself  is  frao- 
dulent  The  deed  itself,  if  fraudulent,  would  be 
impeachable.  If  not  impeachable,  it  is  not  an 
act  of  bankruptcy. ' 

Then  on  the  merits,  the  defendant,  io  bis 
affidavit  annexed  to  the  petition  to  set  aside  the 
writ  of  attachment,  swears  that  he  sold  tbe  pro- 
perty for  the  express  purpose  of  enabling  him  to 
pay  off  his  liabilities  in  full ;  that  before  he  sold 
it  he  informed  Mr.  Burns  of  his  intention  to  do 
so ;  that  he  did  not  sell  it  to  defeat  or  defraoJ 
his  creditors,  or  any  of  them ;  that  he  dispotea 
and  intends  to  dispute  his  liability  to  tbe  plain- 
tiffs in  this  case;  that  he  is  not  insolvent;  and 
he  then  swears  to  statements  of  assets  and  lit- 
bilities,  which  shew  an  amount  of  assets  in  excess 
of  his  liabilities,  inclusive  of  tbe  disputed  eUiffl 
of  plaintiffs  to  the  amount  of  $1087  98. 

Upon  the  whole,  considering  and  acting  npoQ 
the  evidence  adduced,  I  can  see  nothing  to  lei<l 
to  the  belief  that  the  defendant  has  made  a 
fraudulent  disposition  of  his  property,  or,  to 
shew  that  his  estate  has  become  subject  to  eom- 
pulsory  liquidation.  I  think  therefore  that  tbe 
prayer  of  the  defendant's  petition  most  be  grantei 

This  decision,  upon  the  advice  given,  willt  n^ 
doubt,  be  appealed  from ;  and,  if  erroneoos,  will 
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>e  corrected.  It  is  a  great  satisfaction  to  know, 
that  in  each  important  matters  the  decision  is 
not  concIasiTe  upon  the  parties.  The  Jadge  or 
court  appealed  to  will  have,  however,  an  advan- 
tage, inaccessible  to  me  on  the  argument,  of 
hearing  this  case  and  Colemere  v.  CoUmere,  dis- 
tingaishcd." 

On  the  argament  in  chambers,  on  the  appeal 
from  the  above  decision  of  the  learned  judge  of 
the  county  court. 

R.  A,  HarrUon,  Q.C.,  appeared  for  appellant. 
/.  A  Boyd,  contra. 

6 ALT,  J. — The  authorities  principally  relied 
upon  bj  the  learned  judge  in  his  very  able  and 
carefnUy  considered  judgment  are.  In  re  CoU- 
mere,  L.  R.  1  Ch.  Appeal  128,  and  the  eases  cited 
therein,  and  Sharp  if  Seeord  t.  Robert  Matthewt, 
5  Prac.  R-  10,  decided  by  Mr.  Justice  Gwynne. 
Upon  the  argument  before  me,  Mr.  Harrison, 
counsel  for  the  appellants,  endeavoured  to  dis- 
tinguish this  case  from  In  re  Colemere,  on  the 
ground,  that  in  the  8rd  sec.  of  6  Geo.  IV.  ch.  16, 
the  word  "  fraudulent "  is  used,  which  is  want- 
iog  in  our  Insolvency  Act  of  1864,  sec.  8  sub- 
Bee,  c.  Mr.  Boyd,  for  the  defendant,  supported 
the  judgment  of  the  learned  judge,  and  in  addi- 
tion, objected  that  the  affidavits  on  which  the 
attachment  was  issued  were  defective  for  uncer- 
tainty, and  that  they  were  so  vague  that  it  was 
impossible  to  say  positively  what  was  the  act  of 
bankruptcy  on  which  the  plaintiffs  relied. 

I  am  of  opinion  that  the  judgment  of  the 
learned  judge  is  correct,  and  I  cannot  agree 
with  Mr.  Harrison's  argument,  that  a  sale  made 
for  a  fall  consideration,  and  to  a  bona  fide  pur- 
chaser (which  is  not  disputed  in  this  case), 
should,  under  the  provisions  of  our  act,  render 
the  vendor's  estate  liable  to  compulsory  liquida- 
tion, because,  for  some  reason  or  other,  he  de- 
ciiues  p.iying  over  the  proceeds  to  some  one  of 
\iU  creditors,  although  he  may  have  ample  means 
to  satisfy  all  claims  against  him,  as  is  positively 
sworn  to  in  this  case.  The  case  of  Sharp  v.  MaU 
ihewt^  to  which  reference  has  been  made,  is  a 
stronger  case  in  its  circumstances  than  this,  and 
is  an  aathority  in  favour  of  the  defendant.  Mr. 
Harrison  was  obliged  to  contend  in  order  to  dis- 
tinguish this  case  from  In  re  Colemere,  that  in 
this  Province,  under  the  peculiar  wording  of  our 
set,  a  deed  might  be  valid  quoad  the  purchaser, 
but  an  act  of  bankruptcy  on  the  part  of  the 
seller  It  appears  to  me,  on  the  contrary,  that 
no  conveyance,  which  itself  is  the  act  of  bank- 
ruptcy relied  upon,  can  be  valid  in  favour  of  any 
party  to  it  if  the  bankruptcy  is  upheld. 

As  regnrfls  the  objection  to  the  affidavits.  I 
sm  of  opinion  that  it  is  entitled  to  prevail,  and 
that  the  affidavits  in  this  case  are  insufficient. 
It  is  impossible  to  say  whether  the  plaintffs 
complain  of  an  act,  or  an  attempt  to  commit  an 
set,  and  when  we  consider  how  essential  it  is  to 
a  party  to  know  exactly  with  what  he  is  charged, 
as  the  consequences  to  him  are  so  penal,  I  think 
that  the  rule  laid  down  in  Chitty  on  Criminal 
Law,  Vol.  1,  p.  230,  which  is  as  follows: — 
"Another  general  rule  relative  to  the  mode  of 
statmg  the  offence  is,  that  it  must  not  be  stated 
in  the  di}<jonctive,  so  as  to  leave  it  uncertain 
what  is  really  intended  to  be  relied  upon  as  the 
accusation  " — should  be  followed  in  oases  of  this 
description,  and  that  an  affidavit  should  state 


positively  the  act  relied  upon  as  constituting  the 
act  of  bankruptcy. 

The  appeal  therefore  is  dismissed  with  costs. 


(In  the  County  Court  of  the  County  of  Essex.) 

Ik  the  Mattbr  or  Gilbbbt  MoMicken,  an 

Insolvkmt. 

Intolvency. 

A  person  who  is  Insolvent  at  the  time  he  contracts  a  par- 
ticular debt  or  debts  is  not  guilty  of  fraud  within  tha 
meaning  of  section  8,  sub-section  7,  of  the  Intiolvent 
Act  of  1864,  unless  be  conceals  the  fact  or  makes  wilful 
misrepresentations  as  to  his  solvency  at  the  time. 

[Sandwich,  17th  April,  I860.] 

Lkgoatt,  Co.  J. — Mr.  Cleary,  representing  the 
firm  of  Oault  Brothers,  opposes  insolvent's  die- 
charge  on  the  ground  of  fraud,  in  this,  that  the 
insolvent  obtained  credit  from  their  creditors, 
knowing  or  believing  himself  unable  to  meet  his 
engagments,  and  concealing  the  fact  from  them 
with  intent  to  defraud,  etc.  It  is  true  that  at 
the  time  insolvent  commenced  business  in  1865 
or  1866,  in  Windsor,  he  was  to  a  certain  extent 
involved,  a  balance  of  a  large  debt  incurred  in 
1856  still  remaining  due  and  unpaid.  There 
was  no  evidence  adduced,  however,  by  opposing 
creditors  to  show  that  at  the  time  their  particu- 
lar  debt  was  contracted  the  insolvent  had  mis- 
represented his  position  and  circumstances.  The 
creditors  rely  altogether  on  insolvent's  own 
statements,  on  oath,  in  his  examination  before 
the  Judge,  to  substantiate  the  charge  of  fraud. 
The  insolvent,  however,  in  his  examination 
wholly  disclaims  any  intention  on  his  part  when 
the  debt  was  contracted  with  Qault  Brothers  of 
obtaining  credit  for  the  purpose  of  defrauding 
them.  He  states  that  all  his  purchases  were 
made  through  an  agent  at  Montreal,  Mr.  Craw- 
ford, who  was  well  aware  of  his,  insolvent's, 
liabilities,  and  could  afford  the  parties  from 
whom  he  purchased  all  the  information  they 
could  wish,  as  to  his  insolvent's,  circumstances. 
That  in  no  single  instance  did  Oault  Brothers 
or  any  of  his  creditors  make  any  enquiries  of 
him  personally  as  to  his  standing  or  solvency 
before  advancing  him  goods. 

A  discharge  under  the  Act  of  1864  may  be  re- 
fused for,  among  other  things,  fraud  or  fraudulent 
preferences  within  the  meaning  of  the  Act.  By 
section  8,  sub-sec.  7,  it  is  provided,  '*  that  if  any 
person  whosoever  in  Upper  Canada  who  purchases 
goods  on  credit,  or  procures  advances  in  money, 
knowing  or  believing  himself  to  be  unable  to  aieet 
his  engagements,  and  concealing  the  fact  from 
the  person,  thereby  becoming  his  creditor,  with 
the  intent  to  defraud  such  person,  or  by  any  false 
pretence  obtains  a  term  of  credit  for  the  payment 
of  any  advance  or  loan  of  money,  or  of  the  price 
or  of  any  part  of  the  price  of  goods,  wares  or 
inerohandise  with  intent  to  defraud  the  person 
thereby  becoming  his  creditor,  and  who  shall  not 
afterwards  haive  paid  the  debt  or  debts  so  incur- 
red, shall  be  held  to  be  guilty  of  a  fraud,  and 
shall  be  liable  to  imprisonment  for  such  term  as 
the  court  may  order,  not  exceeding  two  years„ 
unless  the  debt  and  costs  be  sooner  paid.  '**'  * 
Provided  always,  that  in  the  suit  or  proceeding 
taken  for  the  recovery  of  such  debt  or  debts  the 
defendant  be  charged  with  such  fraud,  and  be 
declared  to  be  guilty  of  it  by  the  judgment  ren- 
dered in  such  suit  or  proceeding." 


IS— Vol.  VI.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE.  [Jtnuiry,  1870. 


There  appear  to  be  two  oonrsee  open  to  the 
creditors  under  thie  clause.  Thej  may  either 
object  to  iosoWent's  discbarge  on  the  grouad  of 
fraud  un(}er  the  Act  when  he  applies  for  it,  or 
they  may  sue  the  insolTcnt  for  the  amount  of 
their  debt,  alleging  fraud,  and  hare  the  fraudu- 
lent debtor  imprisoned  for  any  period  not  exceed- 
ing two  years.  It  does  not  apppear  that  any 
action  has  been  brought  by  the  opposing  credi- 
tors, under  the  above  section  of  the  Act,  they 
simply  content  themseWes  with  opposing  insol- 
vent's discbarge.  Mere  passtveness  on  the  part 
of  the  insolvent  when  he  contracts  a  debt,  and 
an  omission  to  tender  unsolicited  a  statement  of 
his  circumstances  at  the  time  of  his  effecting  a 
parchase  does  not,  I  think,  constitute  an  offence 
under  the  Act.  One  would  imagine  that  nowa- 
days when  such  facilities  are  afforded  the  whole* 
sale  merchant  by  commercial  agencies  of  acqui- 
ring information  as  to  a  person's  solvency  or 
standing,  that  no  advances  would  be  made  to 
anyone  without  first  consulting  these  institutions, 
or  putting  direct  questions  to  the  would-be  pur- 
chaser as  to  his  ability  to  pay.  In  the  latter 
case  if  the  debtor  wilfully  misrepresented  his 
affairs,  it  would  be  a  concealing  the  fact,  within 
the  statute.  Under  the  258rd  section  of  the 
English  Bankrupt  Act  of  1649,  similar  in  sub- 
stance to  the  clause  above  quoted  in  our  own 
Act,  it  has  been  held  that  to  constitute  a  fraudu- 
lent obtaining  of  goods  under  that  clause,  it  was 
necessary  that  the  bankrupt  should  have  ob- 
tained the  goods  by  means  of  representations 
which  he  knew  to  be  false  at  the  time  he  made 
them,  it  was  not  suiBcient  to  prove  that  he  re- 
ceived the  goods  from  the  seller,  who  by  urgent 
persuasion  induced  him,  the  insolvent,  to  pur- 
chase  them:  Reg,  v.  Boyd^  5  Cox,  G.  C.  502. 
Assuming  that  McMicken  was  involved  when  he 
commenced  business  in  Windsor,  the  incurring  of 
these  subsequent  debts  is  not  flraudulent  because 
he  was  insolvent.  It  is  only  those  debts  that  are 
contracted  with  intent  to  defend  the  parties 
f^om  whom  the  goods  are  purchased  that  would 
constitute  a  fraud  within  the  Act,  and  that  intent 
I  think,  must  be  manifested  by  the  insolvent 
taking  some  means  to  conceal  his  true  condition, 
or  his  making  misrepresentations  as  to  his  stand- 
ing at  the  time  of  his  obtaining  credit :  See  15 
U.  C.  C.  P.,  71.  I  cannot  say,  from  all  that 
was  elicited  from  the  bankrupt  here,  that  he 
contracted  the  debt  of  QauU  Brothers,  or  any 
of  his  debts,  knowing  himself  to  be  unable  to 
meet  his  engagements  and  concealing  the  fact 
with  intent  to  defraud  them.  The  defendant  is 
entitled  to  an  absolute  discharge. 


MUNICIPAL  CASE. 


Ik  thb  Mattsr  oy  Appbal  or  Thobcas  Paxton, 
paoM  THH  Court  op  Ritisiom  pok  thb  TowiP- 
SHIP  op  Sandwich  Wist,  as  to  Assmsmbxt 
op  Fiohtimg  Islanp. 

A»mamunt—FUhtry  aUacktd  to  tomt— Hcgnjw    VaUu. 

(Sandwich,  May,  1869.] 

Lbqqatt,  Co.  J.— The  whole  of  the  island  Is 
assessed  as  real  property  at  $4,500.  From  the 
evidence  of  the  assessor  it  appears  that  In  fixing 
the  value  of  the  island  at  this  sum  he  took  into 
consideration  the  fact  that  there  are  several  fish- 
eries on  the  island;  and  that  he  put  an  estimate 


upon  each  fishery  in  addition  to  the  land  propert 
and  that  the  island  itself,  aside  from  the  fish- 
eries, would  not  be  worth  over  $700  if  assessed 
in  proportion  to  neighbouring  fams  on  the  main 
land.     I  am  induced  to  think  the  assessor  wsa 
wrong  in  determining  the  value  of  the  island  in 
the«  way  he  did.    If  we  consider  what  the  terms 
<Mand,"  ''real  property,"  and  •'real  esute," 
as  used  in  the  Assessment  Act,  mean,  we  fiad 
that  they  include  '*  all  buildings  or  other  things 
ereoted  upon   or  affixed  to  the  land,  and  ail 
machinery  or  other  things  ao  afllxed  to  say 
building  as  to  form  in  law  part  of  the  realty, 
and  all  ti%es  or  underwood  growing  upon  the 
lands,  and   all  mines,   minerals,  quarries  and 
fossils  in  and  under  tha  same,  except  mines  be* 
longing  to  Her  Majesty."    There  is  not  a  word 
ab<wt  fisheries.     If  Mr.  Paxtoa  has  a  pateat  for 
Fighting  Island,  and  the  limits  of  the  ialand  are 
defined  therein  as  extending  to  tho  channel  bank 
around  the  island,  it  would  not  give  htm  an  exela- 
sive  right  to  fislrin  the  wateta  adjoining  or  eof- 
ering  the  channel  banic     Unless  the  exelusin 
right  to  fish  was  given  to  Mr.  P^ton  expressly 
in  his  patent,  he  only  takes  the  land  eovered  with 
water  subject  to  tie  right  of  all  to  use  it  f«r 
fishing  and  navigable  purposes.     Tl&e  Miaistcr 
of  Marine  and  Fittheries,  under  the  Fiahery  Act, 
has  the  power  to  grant  fishing  leaaea  and  licenset 
for  fisheries  and  fishing  wheresoever  sitoated  or 
carried   on,  and  where  the  exclusive  right  of 
fishing  does  not  already  exist  by  law  in  favoor 
of  private  persons.     So  that  the  right  is  not 
necessarily  an  incident  attached,  affixed  or  ap- 
purtenant to  lands  adjoining  the  riTer,  but  is  a 
separate  and  distinct  easement  granted  to  the 
riparian  proprietor  adjoining  the  fishery,  or  any 
other  person,  at  the  option  of  the  Minister  of 
Marine.    The  principle  involved  in  the  Fisheiy 
Act  is  that  of  a  right  which  has  always  beea 
asserted  by  the  Qoeen.     Blackstone  aays  that  a 
free  fishery  or  exclusive  right  of  fi:^hing  in  s 
public  rivei  is  a  royal  franchise,  and  is  connd- 
ered  as  such  in  all  countries  where  the  feodal 
polity  has  prevailed.     The   statute   points  oat 
how  that  right  is  to  be  exercised  in  this  eonotry, 
vis.,  by  dividing  the  public  or  navigable  rivers 
into  limits,  and  granting  exclusive  licenses  or 
limits  to  fish  therein.     The  right  to  fish  in  these 
limits  may  be  defined  to  be  the  aame  as  a  free 
fishery  in  England,  that  is,  the  right  to  fish  irre- 
spective of  the  ownership  of  the  soil  over  which 
the  water  runs,  or  which  may  be  adjoinio}^.  and 
therefore  cannot  be  taxed  aa  land  or  real  pro- 
perty, or  real  estate,  under  the  Assessment  Act. 
The  ease  of  Tht  Buffalo  €nd  Lake  Huron  Railwa$ 
Company  v.  The  Town  of  Goderieh,,  S  U.  C   L  J. 
17,  is,  I  think,  in  point.     McLean,  J.,  io  that 
case  says:  **  There  is,  in  my  opinion,  no  doabt 
whatever  that  under  our   present  Assessmeot 
Act  (the  definition  of  land  is  the  same  now  as  it 
was  then)  the  water*covered  part  of  the  land 
cannot  be  taxed  as  part  of  the  land,  and  caDnot 
be  looked  upon  apart  from  the  water  for  ibe 
purpose  of  taxation."     And   Burns,   J.,  ttars: 
''The  legislature  has  defined  what  war  meaot 
by  land,  and  there  is  no  necessity  for  oar  ex- 
tending that  meaning  in  any  way  by  the  appli- 
cation of  legal  doctrines.     The  mentioning  of 
mines,  minerals,  fossils,  &c.,  convince  me  the 
legislature  never  intended   to  tax  the  use  of 
water."     •*  Everything,"  saya  Hickman,  in  bi| 
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Qiutrter  Sessions,  *'  is  ratable  under  the  deoomi- 
DstioQ  of  land  which  implies  a  possessory  in- 
urest  in  the  soil  itself,  bat  not  mere  easements 
or  bcorporeal  hereditaments  irhich  are  incapa- 
ble of  ocoapancy,  unless  they  are  connected 
▼ith  the  enjo/ment  of  land  and  form  part  of  its 
Tslae.  Oar  statute,  howcTer,  limits  the  term 
land  to  all  buUdinpt  or  other  thingM  erected  upon 
or  affixed  to  the  land,  and  all  maohineiy  or  other 
tbiDgs  80  fixed  to  any  building  as  to  form  In  law 
part  of  the  realty.  The  term  realty  is  used  in 
contradistinction  to  incorporeal  hereditaments, 
and  means  something  Tlsible  and  capable  of  be- 
ing handled.  If  Pazton  were  to  bnlld  a  wharf 
on  his  island,  that  would  be,  I  presume,  some- 
thing tangibly  a£Bxed  to  his  land,  and  would  be 
taxable  as  real  estate ;  but  a  mere  right  to  fish, 
if  be  does  possess  it,  is  neither  tisible  or  tangi- 
ble, and  cannot  be  affixed  to  his  land  according 
to  the  meaning  of  the  statute.  To  all  the  fish- 
eries there  are,  I  suppose,  attached  landing- 
places  and  sheds  or  houses.  These  may  be 
be  looked  upon  as  part  of  the  realty ;  and  if  we 
Tslne  them  at  $500  and  the  land  at  $700,  it 
will  make  the  toul  Talae  $1,200,  to  which  I 
think  the  assessment  oaght  to  be  reduced. 

Order  accordingly. 

ENGLISH  REPOBTS. 

CROWN  vCASES  R£SBRV£D. 
Baa*  T.  BiTtoff  abd  Bitson. 

ForgfT^f^^Antt^^dat^ng  a  deed^tU  A  S5  Viet.  e.  98,  f.  fO. 

A  deed  really  executed  by  the  iwrfcles  between  whom  it 
paiportc  to  be  made,  but  ante^Uted  with  intent  fraadu- 
ttoUy  to  defeat  a  prior  deed,  is  a  foiged  deed. 

rC.  C.  B.,  18  W.  B.  78l] 
Case  stated  by  Hayes,  J : — 
The  prisoners  were  indicted  at  the  last  Man- 
chester Assises  under  21  &  25  Vict.  c.  98,  s.  20. 
for  forging  a  deed  with  intent  to  defraud  James 
Gardner.  William  Bitson  was  the  father  of 
Samael  Bitson,  and  prior  to  May,  3868,  had 
been  the  owner  in  fee  of  certain  boilding  land, 
on  the  security  of  which  he  had  borrowed  of 
James  Gardner  more  than  £730  for  which  he 
had  given  him  on  the  !  6th  of  January,  1868,  an 
eqaitable  mortgage  by  written  agreement  and 
deposit  of  title  deeds. 

On  the  6th  May,  1868,  William  Bitson  eouTeyed 
sll  his  estate  real  aad  personal  to  a  trustee  for 
the  benefit  of  his  creditors,  and  on  the  7th  of 
May,  1868,  there  being  then  due  to  James  Gard- 
ner from  William  Bitson  a  sum  iu  ezeeta  of  the 
Tslue  of  the  land,  William  Bitson  and  the  trustee 
conreyed  the  land,  in  fee,  to  James  Gardner, 
oovenanting  that  they  had  good  right  to  oouvey, 
except  as  appeared  by  the  deed.  The  deed  con- 
tained no  mention  of  the  deed  which  the  prisoners 
were  charged  with  forging. 

James  Gardner  entered  into  possession  of  the 
land  so  conveyed  to  him,  and  about  March,  1869, 
be  employed  William  Bitson  to  erect  some  build- 
ings on  adjoining  land,  and  permitted  him  to 
er«ct  a  shed  on  the  landeonreyed  to  him  as  afore- 
said. He  afterwards  wished  to  have  the  shed 
removed,  and  upon  Bitson's  refoslng  to  do  so, 
removed  it  hiniself;  Samuel  Bitson  thereopon 
broagbt  an  action  of  trespass  against  him,  elaim- 
ing  uncler  the  deed  eharged  as  a  forged  deod. 


This  deed  was  dated  the  12th  of  March,  1868, 
and  purported  to  be  a  demise  from  William  Bit- 
son  to  Samuel  Bitson  for  999  years  from  the  25th 
March,  then  instant,  of  a  large  part  of  the 
frontage  and  most  valuable  part  of  the  land 
which  had  been  conveyed  to  James  Gardner.  It 
was  executed  by  both  the  Bitsons,  and  professed 
to  have  been  attested  by  a  witness ;  but  such 
witness  was  not  called  at  the  trial,  nor  was  any 
evidence  given  as  to  the  professional  man  by 
whom  the  deed  was  prepared.  •  Although  the 
deed  was  dated  12th  March,  1868,  it  was  proved 
by  the  stamp  distributor  who  had  issued  this 
stamp,  that  it  was  not  issued  before  the  7th  of 
January,  1869,  nor  was  the  deed  ever  mentioned 
by  the  prisoners  before  that  year. 

It  was  contended  on  the  part  of  the  prosecator 
that  the  deed  was  a  forged  deed,  made  after  the 
prosecutor's  conveyance,  and  ante-dated  for  the 
fraudulent  purpose  of  over-reaching  that  convey- 
ance, and  so  endeavonring  to  deprive  the  prose- 
cutor of  his  estate  under  the  said  conveyance, 
and  of  a  considerable  part  of  the  property  for  a 
long  term,  and  leaving  only  a  valueless  reversion 
in  him  in  such  part  of  the  property. 

The  counsel  for  the  prisoners  contended  that 
the  deed  could  not  be  a  forgery,  as  it  was  really 
executed  by  the  parties  between  whom  it  pur- 
ported to  be  made,  and  that  there  was  no  modem 
authority  in  support  of  the  doctrine  contended 
for  by  the  prosecution.  He  also  eontended  that 
the  prosecutor  had  obtained  his  conveyance  by 
fraud,  and  that  it  was  Toid  against  the  prisoners, 
and  if  so,  the  lease  would  be  rightfully  made. 

The  Jury  found  that  there  was  no  ground  for 
imputing  any  fraud  to  the  prosecutor  with  regard 
to  his  security  and  conTsyanoe ;  and  the  learned 
Judge  baring  expressed  an  opinion  in  conformity 
with  the  authorities  cited,  on  the  part  of  the 
prosecution,  informed  the  Jory  that  if  the  alleged 
lease  was  executed  after  the  prosecutor's  con- 
veyance, and  ante-dated,  with  the  purpose  of 
defrauding  him,  it  would  be  a  forgery.  The 
Jury  found  both  the  prisoners  guilty,  and  in 
pursuance  of  the  request  of  the  prisoners'  coun- 
sel, the  question  whether  the  prisoners  were  pro- 
perly convicted  of  forgery  under  the  circum- 
stances was  reserved  for  the  opinion  of  the  Court 
for  the  oonsideration  of  Crown  Cases  reserved. 

Torr  for  the  prisoners.— There  is  no  authority 
for  holding  this  to  be  forgery,  except  the  case  of 
Salway  y.  TTo/e,  Moore,  665,  cited  by  Coke,  8rd 
Inst.  p.  169.    Coke  there  says : — The  statute  of 
1  Hen.  6  hath  these  words  [forge  of  new  any 
false  deed]  and  yet  if  A.  make  a  feoffment  by 
deed  to  B.  of  certain  lauds,  and  after  A.  maketh 
a  feoffment  by  deed  to.G.  of  the  same  land,  with 
an  ante-date  before  the  feoffment  to  B,  this  was 
adjudged  to  be  a  forgery  within  that  sutute, 
and,  by  lilte  reason,  within  this  statute  also" 
(6  Elis.  0.  14);  '*and  the  rather  in  respect  of 
the  words  subsequent  for  make,  ftc.]."    But 
there  are  no  such  words  in  24  ^  25  Vict.  e. 
98,  8.  20,  upon  which  this  indictment  is  framed. 
The  section  only  applies,  to  **  forging  or  alter- 
ing," and  what  was  done  here  did  not  amount  to 
forgery,  and  oame  within  no  defloitioo  of  that 
offence.     [Mabtiv.  B. — It  is  defined  in  2  Baft, 
P.  C.  852,  as  **  a  faUe  making  of  any  written 
instrument  for  the  purpose  of  fraud  and  deceit]. 
There  is  a  distinction  oetween  a  mere  false  state- 
ment and  an  instrument  false  in  itself,  and  this 
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was  a  mere  falsehood.  Suppose  a  man  who  had 
DO  property  were  to  make  a  purelj  imaginarj 
conTeyfince,  that  woald  clearly  be  no  forgery : 
how  does  the  case  differ  beoaase  he  once  had 
property  with  which  he  has  parted,  and  then 
purports  to  convey  it  again  ?  [Blackbubr,  J. — 
Is  there  any  case  which  conflicts  with  the  pas- 
sage in  3  Inst,  and  the  ease  in  Moore  T]  No  :  bnt 
that  case  is  not  referred  to  in  Gomyn's  Digest, 
tit  Forgery,  and  he  defines  forgery  to  be  the 
fraudulent  trrittng  or  publication  of  a  *'  false 
deed."  [ Blacks ubn,  J.— A  deed  is  false  if  it 
purports  to  be  what  it  is  not ;  is  not  that  the 
case  where  it  purports  to  be  of  a  day  on  which 
it  wa9  not  in  fact  made->the  date  being  material, 
and  being  inserted  for  the  purpose  of  fraud  ?]  I 
should  submit  that  the  deed  is  not  false,  but 
contains  a  falsehood,  and  might  be  ground  for 
an  indictment  for  conspiracy,  or  for  obtaining 
money  by  a  false  pretence,  but  not  for  forgery. 

Addison,  for  the  prosecution. — According  to 
all  the  authorities,  this  was  a  forgery,  for  it  was 
the  making  of  a  false  deed  with  intent  to  defraud. 
In  addition  to  the  definitions  already  quoted,  it 
is  said,  iu  Bacon's  Ab.:  Forgery,  p.  745:  "  The 
notion  of  forgery  doth  not  consist  so  much  in 
the  counterfeiting  of  a  man's  band  and  seal, 
mhich  may  often  be  done  ionocently ;  but  in  the 
endeaTouring  to  give  an  appearance  of  truth  to 
a  mere  deceit  and  fal.«ity,  and  either  to  impose 
tbnt  upon  the  world  as  the  solemn  act  of  another, 
which  he  is  in  no  way  privy  to ;  or  at  leoMt  to 
make  a  man*t  own  act  appear  to  Have  been  done  at 
a  time  tcken  it  woe  not  done^  and  by  force  of  sacb 
a  falsity  to  give  it  an  appearance  whioh  in  truth 
and  justice  it  ought  not  to  have.  Hence,  it  is 
holden  to  be  forgery  for  a  man  to  make  a  feoff- 
ment of  certain  lands  to  J.  8  ;  and  afterwards 
make  a  deed  of  feoffment  of  the  same  lands  to 
J.  D.  of  a  date  prior  to  that  of  the  feoffment  to 
J.  S.,  for  herein  he  falsifies  the  date  in  order  to 
defraud  his  own  feoffee,  by  making  a  seeond 
conveyance  which  at  the  time  he  had  no  power 
to  make:  8  Inst.  169,  Pult.  46  b.  27  U.  6 ;  8 
Hawk.  P.  C.  0.  70,  8.  2.^' 

Kkllt,  C.B.— I  have  entertained  some  donbt 
upon  this  question,  because  all  the  authorities 
upon  the  subject  are  comparatively  ancient,  and 
loug  anterior  to  the  statute  24  &  26  Vict.  o.  98, 
or  to  11  Geo.  4,  o.  66,  which  was  in  operation 
before  that  stotule  was  passed.  But,  on  referring 
to  all  the  ancient  authors,  and  to  all  writers 
upon  criminal  law,  Coke,  Foster,  Comyns,  and 
others,  we  find  that  they  are  uniform  to  the  effect, 
net  that  every  instrument  which  contains  a  false 
stiiteinent  is  forged,  but  that  every  instrument 
which  purports  to  be  what  it  is  not,  as  by  pur^ 
porting  to  be  executed  on  a  day  on  which  it  is 
not  iu  fact  executed,  is  a  forgery  if  the  date  is 
material  and  is  inserted  with  intent  to  defraud. 

I  think  that  it  is  impossible  to  distinguish  this 
case  from  the  old  authorities  and  text  writers, 
and  that  it  comes  within  the  definition  of  forgery 
given  by  them. 

Mabtin,  B.— T  am  of  the  same  opinion.  I 
agree  with  Mr.  Torr  that  this  is  not  an  ordinary 
instance  of  forgery ;  but  all  the  books,  ancient 
and  modem,  concur  in  their  definition  of  that 
offence,  and  this  case  is  clearly  within  those  defi- 
nitions. In  Tomlin's  Law  Dictionary,  Forgery, 
7,  I  find  it  said  that  ••  when  a  person  knowingly 
falsifies  the  date  of  a  second  conveyanoe,  which 


he  had  no  power  to  make,  in  order  to  deceive  a 
purchaser,  &o.,  he  is  said  to  be  jruiltyof  forger;: 
8  Inst.  169;  1  Hawk.  P.  C.  c.  70.'' 

Blaokbubn,  J. — I  am  of  the  same  opicion. 
The  statute  24  A  25  Vict.  c.  98,  s.  20,  makes  its 
felony  to  **  forge"  a  deed  with  intent  to  defi-aad; 
it.doc8  not  define  forgery,  and  the  question  is 
what  is  included  in  that  word.  The  correct 
definition,  as  I  understand  it,  is  that  given  bj 
Baron  Comyns:  "Forgery  is  where  a  man 
fraudulently  writes  or  publishes  a  false  deed  to 
the  prejudice  of  the  rights  of  another."  5ot 
**  a  d«*ed  containing  a  falsehood,"  bat  "  a  false 
deed"  Then,  according  to  the  pa.«i9age  cited 
from  Bacon's  Ab.  by  Mr  Addison:  *' The  notion 
of  forgery  may  consist  in  making  a  mnn's  om 
act  appear  to  have  been  done  at  a  time  wbeo  it 
was  not  done ;"  and  if  an  instrument  purports 
to  have  boen  made  at  a  time  when  it  wuuM  have 
one  effect,  and  has  in  reality  been  made  at  a  time 
when  it  would  have  another  effect,  that  I  think 
would  make  the  deed  a  false  deed,  and  be  for- 
gery. The  date  of  a  deed  is  frequently  qaite 
immaterial,  but  here  that  is  not  so.  The  date  is 
shnwn  by  extrinsic  evidence  to  be  false,  and  tb« 
deed  is  therefore  a  false  deed  within  all  the  defi- 
nitions. Even  without  any  authority  upon  ibe 
question,  I  think  that  common  sense  would  lead 
to  this  conclusion.  But  all  the  authorities  ar« 
at  one  upon  this  point.  Lord  Coke  refers  to  tli« 
Year  Books  to  show  that  forgery  includes  tkii 
very  case ;  the  case  in  Moore  as  far  back  as  tbe 
time  of  Queen  Elisabeth,  is  to  the  same  effect- 
In  the  case  of  Ann  Lewis,  Foster's  Crown  Cues, 
116,  the  same  view  was  taken  by  eleven  judges 
in  consultation.  N6  authority  can  be  cited  on 
the  other  eid(>,  and  the  only  argument  against 
this  view  is  that  there  is  no  recent  aathoritj  in 
support  of  it. 

LiTSH,  J. — I  am  of  the  same  opinion.  If  tbe 
parties  had  originally  made  a  deed  bearinfr  * 
true  date,  and  bad  then  fraudulently  altered  the 
date,  no  question  could  have  been  r.-n»ed;  it 
seems  to  me  that  it  would  be  an  absurd) tj  that 
the  alteration  of  a  true  date  to  a  false  should  be 
a  forgery,  and  yet  that  the  making  of  a  deed 
with  a  date  originally  false  should  not  be.  1 
think  that  this  deed  was  **a  false  deed"  wiibin 
all  the  definitions,  as  purporting  to  be  what  it  in 
fact  was  not. 

Brett,  J.,  concurred. 


COKBESFONBENCE. 


DitUion  Courts-— Duty  of  Clerks  in  Court 
To  THC  EnrroB  or  tbc  Locai.  Coubts  Omot^ 
GE!tTLEMEN, — I  havc  Tcad  the  commanica- 
tion  of  your  correspondent  "  Lex,"  in  your 
December  namber,  and  join  issue  with  him 
as  to  the  alleged  general  custom  in  the  Ontano 
Division  Courts  as  to  the  minuting  memoranda 
of  orders  and  judgments  declared  in  courts  for 
to  my  knowledge,  in  an  experience  of  more 
than  twenty  years,  I  can  confidently  assert 
that  the  custom  has  only  been  exceptional  and 
not  general ;  more  than  this,  it  was  ncTcr  pre- 
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scribed  by  any  rule  or  fonn  (and  it  would  be 
exceedingly  inconvenient  to  occupy  tbe  valu- 
able time  of  the  judge  if  it  were  so),  that  the 
judge  should  fill  up  and  sign  forms  on  the 
Bench,  or,  make  out  written  memoranda  of 
his  judgments  or  orders,  when  there  is  a  clerk 
present  and  paid  for  the  purpose,  whose  duty 
it  is  by  the  42nd  section  of  the  D.  C.  Act,  to 
cause  a  note  of  all  orders  and  judgments  to 
be  duly  entered.  The  recent  rules  and  forms 
do  not  prescribe  anything  different  in  this  re* 
Bpect  to  what  the  former  rules  did,  and  I  do 
not  see  what  "Lex"  means  by  saying  "until 
recently  this  custom  has  been  almost  univer- 
sally  followed  by  the  judges;"  there  is  nothing 
to  hinder  its  being  pursued  still  by  those  who 
like  it,  but  in  cities  like  Toronto,  London  and 
Uamilton,  wh^re  the  business  of  the  court  is 
large,  the  pursuing  such  a  practice  must  have 
a  tendency  to  consume  time  needlessly.  The 
custom  of  the  judge  swearing  the  witnesses, 
wherever  it  took  place  (and  that  too  I  appre- 
hend was  only  done  in  exceptional  cases),  was 
a  very  absurd  one,  and  must  have  been  pur- 
sued in  ignorance  of  the  very  plain  wordinfc 
of  section  101  of  the  D.  0.  Act,  which  requires 
the  oath  to  be  administered  by  "  the  proper 
officer  of  the  court,"  which  I  suppose  means 
the  clerk. 

I  do  not  know  what  is  the  custom  of  order 
in  the  courts  which  "Lex"  attends,  but  the 
old  well-established  and  time-honoured  cus- 
tom of  hearing  all  parties  and  their  witnesses 
and  proofs  with  all  due  patience  by  the  judge, 
and  then  for  the  parties  and  their  counsel  to 
take  their  seats  and  wait  for  the  public  decla- 
ration of  his  decision  by  the  judge,  is,  in  my 
experience,   the  more  common,  and  strikes 
my  mind  as  the  more  seemly.     I  have  never 
found  any  difBculty  in  hearing  what  is  said 
by  the  judge  on  the  Bench  on  those  occasions, 
excepting  when  invaders  of  the  profession,  who 
act  as  agents,  in  ignorance  and  in  violation  of 
the  rules  of  good  breeding,  get  up  to  criticise 
the  judgment  either  before  it  is  concluded  or 
during  the  course  of  its  delivery,  or  after  it 
has  been  delivered ; — in  exceptional  cases,  in- 
experienced members  of  the  legal  profession  do 
this,  but  they  soon  learn  better  behaviour ; — 
in  all  such  cases  the  judge  should  insist  upon 
the  person  so  interrupting  taking  his  seat,  and 
should  permit  of  no  further  discussion.  Where 
be  does  not  so  insist,  it  is  very  apt  to  make 
ooQfasion^but  it  is  always  easy  for  the  clerk 
to  gather  from  the  judge  what  the  decision  is, 


and  to  correctly  minute  it  The  Judge*s  list 
furnishes  a  sufBcient  safeguard  against  mis- 
takes such  as  "Lex"  suggests,  because  the 
judge  minutes  upon  that  what  his  decision  is^ 
and  how  every  case  is  disposed  of,  and  the 
list  will  always  afford  the  means  of  testing  the 
correctness  of  the  clerk's  entries.  There  is 
no  reason  at  any  time  for  the  judge  to  say 
what  "  Lex  "  suggests  he  might  say,  "  I  can- 
not precisely  remember," — the  list  can  always 
be  referred  to,  if  it  is  properly  framed  and 
properly  kept, — and  there  can  be  no  reason 
whatever  for  imposing  the  double  duty  upon 
the  judge,  of  first  minuting  the  decision  on 
the  back  of  the  summons  and  of  also  entering 
it  upon  the  list 

Yours  respectfully, 

"  Uniok." 
Union,  Jan.  17,  1870. 


[In  our  last  number  we  published  a  letter 
from  a  correspondent  who  styled  himself 
"  Lex."  Desirous  as  we  are  of  giving  space 
in  our  columns  for  free  discussion  on  all 
subjects  within  the  scope  of  this  journal,  we 
published  the  letter,  but  at  the  same  time 
without  agreeing  with  the  views  expressed  by 
the  writer.  We  had  intended  at  the  present 
time  to  shew  wherein  "  Lex  "  had  erred,  but 
the  above  admirable  letter  from  "  Union " 
saves  us  the  necessity  of  speaking  as  fully 
on  the  subject  as  we  should  otherwise  have 
been  obliged  to  do.  We  entirely  agree  with 
"  Union,"  and  disagree  with  "  Lex." 

As  to  the  latter,  we  think  our  correspondent 
was  not  correct  in  respect  to  "  endorsing  the 
judgment  on  the  summons"  when  he  said  it 
was  a  general  practice.  Our  experience  is 
otherwise  in  one  of  the  counties  (Simcoe), 
doing  the  largest  business  in  Upper  Canada. 

Our  correspondent  is  wrong  also  in  his  law 
that  a  judgment  once  entered  can  be  altered 
after  the  rising  of  the  court  either  by  judge 
or  clerk. 

Evidently  "Lex"  is  not  very  quick  of  hear- 
ing, or,  the  court  he  is  familiar  with  is  not  con- 
ducted with  the  regularity  becoming  a  court 
of  justice.  If  so,  more  is  the  pity,  and  the 
sooner  there  is  a  change  in  this  respect  the 
better  it  will  be  for  all  concerned.  We  sin- 
cerely hope  the  majority  of  the  courts  in 
Ontario  are  not  conducted  with  that  disregard 
to  all  propriety  which  is  implied  by  "  Lex," 
nor  can  we  believe  that  such  is  the  case. 

A  person  who  is  not  capable  of  noting  cor- 
rectly the  judgment  as  rendered  by  the  judge, 
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cannot  be  said  to  be  oooipetent  for  the  office 
of  clerk ;  and  in  a  weU  oondocted  court  with 
an  intelligent  clerk  giving  himself  wholly  to 
the  business  in  hand,  we  do  not  see  how  a 
mistake  ooxAd  ke  made ;  we  must  confess  we 
see  no  good  ground  for  advocating  the  theory 
that  the  judges  should  do  that  which  it  is  the 
clerk's  duty  to  perform. — Eos.  L.  J.] 


Tranrfnitting  money  to  iuitori  hy  mail 
To  TH«  Editors  of  the  Local  Coubts  Ghzmm, 

Gbhtlekkn,— Regarding  the  authority  of  a 
Clerk  to  transmit  suitors'  moneys  on  tran- 
script of  judgment,  I  have  for  the  last  eleven 
years,  followed  your  valuable  suggestion  in 
the  Law  Journal  for  1868,  Vol  IV.,  page  87, 
and  have  never  met  with  any  ^fficulty  on  that 
subject  Tou  then  suggested :  '*  When  a  Clerk 
sends  a  transcript  of  judgment  to  be  acted  on 
in  another  Division,  let  him  forward  with  it 
an  order  to  transmit  the  money,  when  made, 
by  mail  in  bank  notes,  or  bj  Post  Office 
order." 

At  the  foot  of  the  **  Transcript  of  Entry  of 
Jodgment,"  of  which  you  kindly  published  a 
copy  in  the  Law  Journal  for  1855,  Vol  I., 
page  201, 1  wrote  an  order,  authorising  the 
Clerk  to  whom  the  transcript  was  sent,  to 
mail  the  money  when  made;  that  order  was 
afterwards  printed  on  the  transcript,  and  is  in 
the  following  words : 

Preston, 18—. 

Sib, — Please  issue  execution  in  the  above 
cause  forthwith,  and  on  receipt  of  return 
thereto  from  the  Bailiff  of  your  Court,  make 
proper  return  to  this  office.  If  money  made, 
you  will  please  remit  the  same  by  a  Post  Of- 
fice Money  Order  to  this  office,  if  the  Post 
Office  of  your  place  is  a  Money  Order  Office, 
otherwise  remit  said  money  in  a  registered 
letter  to  this  office,  at  my  risk,  and  oblige, 
Yours  respectfully, 

PUintifL 

If  convenient,  I  obtained  plaintiff's  own 
signature  at  the  time  the  transcript  was  or- 
dered, otherwise  I  signed  his  name  por  0,  K. 

This  plan  of  having  the  order  on  the  tran- 
script appears  to  me  preferable  to  a  separate 
or  subsequent  order  from  the  plaintiff;  it  not 
only  saves  postage,  time  and  labor,  but  shows 
the  whole  authority,  power  to  issue  execution 
and  to  remit,  on  one  sheet ;  and  is  to  all  intents 
and  purposes  the  same  which  is  now  stipt|- 
lated  by  Rule  159  of  1869,  and  I  think  that  if 
an  order  like  the  above,  or  to  that  effect,  were 


printed  on  the  back  or  at  the  foot  of  the  tran- 
scripts now  in  use  (Forms  98  and  100),  it 
would  be  an  improvement 

Respectfully  yours. 

Otto  Klotz. 


[If  all  Division  Court  officers  gave  the  ause 
intelligent  caro  to  the  working  of  the  syston 
they  aro  concerned  in  administering  as  our 
correspondent,  we  should  have  fewer  com- 
plaints from  the  public,  or  from  officers.  !lie 
suggestions  of  Mr.  Klots  are  very  valnaUe, 
and  many  doubtless  will  act  upon  them.- 
Bds.  L.  C.  G.] 


Once  Bishop  Horiely  met  Lord  Tharlov  vilk- 
ing  with  tbe  Priaoe  of  Wales.  The  Bishop  ttid 
he  was  to  preaoh  a  oharity  sermon  next  SaiwUr, 
and  hoped  to  have  the  honor  of  seeing  bis  Bofil 
Highaeas  present.  The  Prinoa  iotiaiated  tbt 
he  would  be  present  Taraing  to  Tharlow,  the 
Bishop  eaid,  **  I  hope  I  shall  also  see  your  lord- 
ship there,"  **  I'll  be if  yon  do  ;  I  hear  y« 

talk  nonsense  enough  in  the  House  of  Loi^: 
but  there  I  ean  and  do  oontradiot  yon,  aad  TQ 

be if  I  go  to  hear  you  where  I  ca&'f- 

BeiUiK  and  Bar, 


(From  tht  Canada  GaxttU.) 
JUDGES. 

The  Hon.  JOHN  OODFRET  BPRAOGE,  of  theCttrti' 
!n>roiito,  in  the  County  of  Tork.  to  be  CbaaeeUor  of  the 
ttie  Gout  of  ChaneefX  tor  Upper  Caaada,  bov  Oatan^ 
A  the  ateadof  the  Hon.  P,  M.  H.  &  VANKOUGHKET 
ideceaaed.    (Gaaetted  Januaij  let  1870.) 

SAMUEL  HENRT  8TBOKG,  of  the  City  of  Tonnt^ 
in  the  CoQDty  of  York,  Eei|.,  Q.a,  to  be  one  of  the  Fsx- 
ChaaoeUora  of  the  Court  of  Ghaacexy  fat  Upper  Caatds, 
now  Ontario,  in  the  atead  of  the  Hon.  J.  GODFSn 
8PRAGGE.  (Gaietted  Janoaiy  lat,  1870.) 
(From  Um  Ontario  OamtU.) 
DEPUTT  CLERK  OF  TRB  CBOWN,  fcc 

JAMES  C.  MORROW,  of  Barrle,  Baq.,  to  be  fkps^ 
Clerk  of  the  Crown  and  County  Cooit  Clerk  for  tite 
County  of  Simooe,  in  the  atead  of  JOKATHA^f  USl, 
Eaq.,  deceaaed. 

NOTARIES  PUBLia 

A.  O.  McMillan,  of  Slora,  Gentleman,  AttoncT^^ 
Law ;  FREDERICK  ARTHUR  READ,  of  Petrolu,  l^-. 
Batxlatei>at-Law ;  and  HORACE  THORKB,  of  Toroetd, 
Eaq.,  Barriater4tt-l4iw.    (Gaaetted  Janoary  lit,  ISTG.) 

CHARLES  GREAM.  of  the  Village  of  Madoc,  Eaqm"- 
(Gacetted  January  16th,  1870.) 

JAMES  A.  MACPHER80N,  of  the  YlDage  of  Bbo> 
dine,Eaq.    (Gaaetted  Janoaiy  SMh,  187a) 
ASSOCIATE  OOBOMXBS. 

WILLIAM  LKNDBAT,  of  Nippier,  laq..  to  be  aaAfl^ 
^te  Coroner  within  and  ft»r  the  Connty  of  WOi}/^ 
(Gacetted  January  8th,  1870.) 

JOHN  MILTON  FLATT,  of  Ptetoo,  Esq.,  M.D.,  *«»  ^ 
an  Aaaodate  Coroner  wltiiiB  aad  for  the  Coaiity  rf  P^^ 
fidiranL    (Gaaatted  JaDUsry  22ad»  1870.) 
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DIARY  FOR  FEBRUARY. 


1.  Tom. 

2.  Wed. 

4.  Fri... 

5.  Bat.. 
«.  SUN. 
7.  Mon. 
9.  Wed. 


11.  Pri.  . 

12.  Sat... 

13.  SUN. 

14.  Mod. 

15.  Tnea. 

16.  Wed. 

17.  Thar. 
IS.  Fri.  . 

19.  Sit.  . 

20.  SUN. 
S4.  Thur. 
27.  SUN. 
2&  Hon. 


Last  daT  fort^o.  Tr.  to  ftunisb  to  CUeii  of  Ma.  in 
Conn's  lists  of  land  liable  to  be  sold  for  taxes. 

PuriJUation  oJB.  V.  M.    Meet.  Or.  Sch.  Board. 

Exam,  of  Law  Stadenta  for  call  to  the  Bar. 
Exam,  of  Articled  Clerks  for  certiflcate  of  fitnees. 

6th  Sunday  after  Epiphany. 

Hilary  Term  begins. 

Laat  day  for  service  for  Co.  Ct.  Tork.  Interim 
Exam,  of  Law  Stnd.  and  Art  Clka.  New  T. 
DsT,  Q.  B.  Last  day  for  setting  down  and 
glTing  notice  for  rehearing.    New  T.  D.»  C.  P. 

Paper  Day,  Q.  B.    Now  Trial  Day,  Common  P. 

Paper  Dav,  C.  P.    New  Trial  Day,  Queen's  B. 

SephMffeHma. 

8L  VaUnHnt,  P.  Day,  Q.  B.    N.  T.  Day.  C.  P. 

Paper  Day.  C.  P.    New  Trial  Day,  Queen's  B. 

Paper  DaV,  Q.  B.    New  Trial  Day,  Common  P, 

P.  D.  C.  P.    Re-hearing  Term  in  Chancery  com. 

New  Trial  Day,  Qneen^  Bench. 

Hilary  Term  ends.    Dec.  for  County  Ct  YoiIl 

SesBageMwia. 

St.  MaUkint, 

Quinquagmlma, 

Last  da^for  Notice  of  Trial  Coonty  Courts  Tork. 


'^it  Mt^tid  (Simxt%* 
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ISSUE  OF  WRITS  OP  ATTACHMENT  IN 
DIVISION  COURTS. 

The  simplicity  so  necessary  to  the  working 
of  Division  Courts,  has,  in  some  eases,  had  the 
effect  of  allowing  thoughtless  or  unscrupulous 
persons  to  work  injuries,  which  are  not  so 
likely  to  occur  in  courts  of  higher  jurisdiction. 
In  the  higher  courts  to  which  we  refer,  the  pre- 
liminary steps  must  come  before  the  judge, 
whereas  in  Division  Courts  many  important 
measures  are  taken  under  the  supervision  of 
the  clerks  only,  or  even  indeed  before  a  jus- 
tice of  the  peace.  Of  course  when  process  is 
issued  by  the  clerks,  there  is  a  strong  element 
of  safety  and  almost  a  certainty  that  the  pro- 
ceedings will  be  regular  in  form ;  but,  in  the 
case  of  justices  no  such  security  exists,  as  the 
records  of  the  courts  plainly  show. 

Our  attention  has  been  called  more  especi- 
ally to  the  issuing  of  writs  of  attachment  as 
well  at  the  instance  of  thoughtless  persons, 
who  do  not  sufficiently  consider  the  step  they 
are  about  to  take,  as  by  unscrupulous  credi- 
tors who  use  the  ready  machinery  of  the  court 
as  an  instrument  to  terrify  those  with  whom 
they  have  to  deal  into  submitting  to  such 
terms  as  they  may  think  proper  to  impose. 
The  Board  of  County  Judges  in  preparing 


their  forms  have  studied  to  provide  that  all 
the  requisites  of  the  statute  should  be  com- 
plied with,  and  have  mkde  it  necessary  that 
the  party  seeking  to  have  the  writ  issued 
should  swear  positively  to  the  fact  and  nature 
of  the  indebtedness  and  that  the  debtor  has*ab- 
sconded,  or  has  attempted  to  remove  his  pro- 
perty out  of  the  Province  or  County,  or  that 
the  debtor  keeps  concealed  with  intent  to  de- 
fraud the  creditor  of  his  debt ;  and  the  credi- 
tor must  also  swear  that  he  does  not  act  from 
a  vexatious  or  malicious  motive.    Now  if  the 
requirements  of  the  Statute  are  carefully  con- 
sidered, and  the  affidavit  carefully  read  over 
before  swearing,  much  of  the  evil  that  has 
arisen  would  be  avoided ;  of  course  this  would 
not  deter  persons  who  were  so  disposed  from 
wilfully  using  the  writ  as,  we  might  almost 
say,  an  instrument  of  torture. 

When  looking  over  some  eases  recently 
decided  in  the  Court  of  Queen's  Bench,  we 
noticed  a  case,  Eood  v.  Cronhite^  p.  98,  which 
shews  what  serious  trouble  and  expense  a 
man  may  incur  who  improperiy  sets  the  ma- 
chinery of  the  court  in  motion.    In  that  case 
the  defendant  had  a  writ  of  attachment  issued 
out  of  the  Division  Court,  merely  because  he 
believed  that  the  plaintiff  intended  to  remove 
his  goods  oat  of  the  oounty.    Upon  it  being 
proved  that  the  defendant  had  no  sufficient 
reason  to  believe  that  the  plaintiff  had  made 
any  attempt  to  do  so,  the  court  considered  that 
the  issuing  of  the  writ  was  not  warranted,  and 
gave  {udfonoot  against  the  defendant    In  the 
same  case  it  was  also  held  that  the  defendant, 
having  caused  the  writ  to  be  issued  for  a  larger 
sum  than  he  afterwards  obtained  judgment 
for,  was  liable  for  having  maliciously  issued 
the  writ  for  too  large  an  amount    It  will 
thus  be  seen  that  persons,  unless  they  exer- 
cise a  great  deal  of  care,  may  find  themselves 
saddled  with  an  action,  resulting  in  their  be- 
ing mulcted  in  a  large  sum  in  the  shape  of 
damages  and  costs,  to  say  nothing  of  the 
expense  and  annoyance  of  defending  a  suit 
We  cannot  expect  that  anything  we  could 
say  in  the  matter,  would  have  the  effect  of 
entirely  suppressing  a  careless  use  of  the 
facilities  affi)rded  by  the  machinery  of  the 
Division  Courts  in  such  cases  as  the  present, 
but  our  object  will  be  obtained  if  it  causes 
a  more  general  carefulness  in  those  who  find 
it  necessary  to  use  these  facilities  in  order  to- 
accomplish  a  desired  end. 
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OVEUHOLDINQ  TENANTS. 

We  publish  in  another  place  a  judgment 
given  by  Mr.  Hughes,  Judge  of  the  County 
Court  of  Elgin,  under  the  Overholding  Ten- 
ants Acts,  which  decides  a  point  of  interest. 

This  decision  is  at  variance  with  the  dictum 
of  Judge  Logie,  County  Judge  of  Wentworth, 
in  Nash  v.  Sharp,  5  C.  L.  J.,  N.  S.,  73,  though 
the  latter  case  went  off  on  another  point  than 
that  expressly  decided  in  Me  Sutton  v.  Ban- 
croft, to  which  we  now  refer. 

A  careful  reading  of  the  late  Act  in  connec- 
tion with  the  former  statutes  and  decisions 
thereon  would  seem  to  shew  that  the  con- 
struction placed  upon  the  Act  by  Judge 
Hughes  is  the  correct  one. 


JUDGE  MALLOCn. 
We  learn  from  a  local  paper  some  particu- 
lars of  the  late  judge  of  Leeds  and  Grenville, 
whose  sudden  death  recently  took  place,  at 
the  age  of  73. 

He  was  bom  in  Perth,  Scotland,  on  the  18th 
of  April,  1797.  He  came  to  Canada  in  1817. 
He  studied  law  with  the  late  Levius  P.  Sher- 
wood, and  began  to  practice  his  profession  in 
1825.  In  1887  he  was  appointed  judge  of  the 
Bathurst  District,  and  of  Leeds  and  Grenville 
in  1842,  which  office  he  held  till  last  year, 
when  he  resigned.  Judge  Malloch  was  one  of 
the  five  Judges  appointed  in  1854  to  frame 
Rules  of  Practice  for  the  Division  Courts— the 
Rules  which  were  in  force  until  a  recent  period. 

We  find  also  from  one  of  the  Blue  Books 
that  Mr.  Malloch's  period  of  public  service 
dates  from  1820,  when  he  was  appointed  Re- 
gistrar of  the  Surrogate  Court  of  the  then 
Johnstown  District  For  a  period  of  half  a 
century  he  enjoyed  the  confidence  of  the  Crown 
and  the  public. 

SELECTIONS. 


THE  JUDICIAL   SYSTEM  OP  FRANCK 

France  with  a  population  of  87,000,000,  is 
divided  into  86  departments ;  each  department 
is  divided  into  districts,  or,  as  they  are  called, 
arrondissements,  of  which  there  are  868,  in 
each  of  which  is  a  court)  known  as  the  Tribu- 
nal of  First  Instance,  making  868  of  these 
courts. 

Each  district  is  divided  into  cantons,  of 
which  there  are  2847,  each  canton  into  com- 
munes or  parishes,  of  which  there  are  86,819. 
In  each  canton  there  is  a  justice  of  the  peacc^  | 


who  decides  summarily,  without  the  interven- 
tion of  attorneys,  all  matters  in  contests  of 
small  importance,  and  has  jurisdiction  in  cri- 
minal matteis  where  the  fine  imposed  does  not 
exceed  fifteen  fitincs  ($3),  or  where  the  im- 
prisonment is  for  five  days  or  less.  The  Tri- 
bunal of  Justice  of  the  Peace  also  acts  with 
the  consent  of  parties  as  a  court  of  ooodllia- 
tion.  There  are  2847  justices  of  the  peaoei 
They  are  all  salaried  officers,  and  are  profes- 
sional men.  The  maires  of  communes  also 
exercise,  it  would  seem,  some  judicial  author- 
ity. The  appeal  from  the  decision  of  the  Tri- 
bunal of  the  Justice  of  the  Peace,  is  to  the 
Tribunal  of  the  First  Instance  of  the  distria 

Tribunals  op  First  Instancx. 

The  Tribunal  of  the  First  Instance  is  com- 
posed of  from  three  to  twelve  judges,  according 
to  the  population  of  the  district  If  the  eoart 
has  seven  or  more  judges,  is  divided  into  tvo 
chambers,  one  of  which  has  charge  of  criminil 
and  the  other  of  civil  matters. 

If  the  court  has  twelve  judges,  it  is  divide*] 
into  three  chambers,  two  civil  and  one  crimi- 
nal. The  Tribunal  of  First  Instance  at  Paris 
being  very  large  it  is  divided  into  ten  cham- 
bers. It  has  one  procureur  imperial,  or  ttto^ 
ney-general,  with  twenty-two  deputies,  aod 
one  registrar,  with  forty-two  deputies. 

The  concurrence  of  three  judges  of  a  cham* 
ber,  in  this  court  in  civil  cases,  and  otjke  in 
criminal  cases,  is  necessary  for  a  decision. 

One  of  the  judges  of  this  tribunal  is  appoiot- 
ed  to  act  in  the  district  for  three  years  as  a 
j  udge  of  criminal  instruction.  There  is  usaallr 
one  to  every  criminal  chamber,  and  attached 
to  the  Paris  Tribunal  of  First  Instance  there 
are  eleven.  This  judge,  in  conjunction  with 
the  proeureur  imperial  (district  attorney),  ex- 
amines every  case  of  criminal  accusation,  and 
makes  his  report  once  a  week  to  the  criminal 
chamber  of  the  Tribunal  of  First  InsUnce,  and 
that  body,  which  must  be  composed  of  at  least 
five  judges,  decides  whether  the  party  accused 
shall  be  discharged  or  not  If  they  decide 
that  he  shall  not  be  discharged,  they  send  the 
case  to  the  criminal  chamber  of  the  Court  of 
Appeal  of  the  jurisdiction  for  further  examina- 
tion, and  if  that  body  think  that  a  crime  has 
been  committed,  and  that  it  is  of  sufficient 
gravity,  they  send  the  case  to  the  Court  of 
Assize  of  the  department  to  be  tried  by  a  jurj. 

The  decisions  of  the  Tribunals  of  First  la- 
stance  are  reviewable  in  the  Court  of  Appeal 
of  the  j  urisdiction. 

The  judges  are  appointed  for  lifa 

Courts  of  Afpbal. 

There  are  twenty-seven  Courts  of  App«^ 
in  France,  now  called  Imperial  Courts,  each 
of  which  takes  its  name  firom  the  dty  or  place 
where  it  is  estoblished.  Each  court  is  divi<i<» 
into  chambers,  corresponding  usually  with 
the  number  of  departments  oyer  which  the 
court  has  jurisdiction ;  so  that  in  the  twenty- 
seven  courts,  there  are  eighty-six  chamber, 
that  being  the  number  of  the  departmeots  lo 
France. 
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Each  Court  of  Appeal  is  composed  of  at  least 
twenty-four  judges,  who  are  called  counsellors, 
and  is  usually  divided  into  three  chambers, 
one  having  cognizance  of  civil  cases,  one  of 
criminal  accusations,  and  the  other  of  appeals 
in  police  matters.  In  the  civil  chamber,  seven 
judges  must  concur  in  a  decision,  and  in  the 
chamber  of  accusation,  five.  There  is  one 
general  president,  and  a  president  for  each 
chamber,  who  is  selected  by  the  judges  of  that 
chamber. 

The  Court  of  Appeal  in  Paris  has  six  cham- 
bers, a  first  president,  six  presidents  of  cham- 
bers and  fifty-nine  judges. 

In  important  matters,  such  as  questions  of 
state,  or  very  difficult  questions,  two  cham- 
bers, where  there  are  more  than  one,  are  united 
and  the  decision  must  be  concurred  in  by  four- 
teen judges.  This  is  termed  the  solemn  hear- 
ing, and  is  called  by  the  first  president  of  his 
own  motion  or  by  him,  upon  the  request  of 
one  of  the  chambers,  in  a  matter  which  they 
deem  of  sufficient  importance. 

The  appeal  from  this  court  is  to  the  Court 
of  Cassation,  and  must  be  brought  within 
three  months. 

The  judges  are  all  appointed  for  life,  but  may 
retire  or  be  retired  upon  a  pension  after  thirty 
years'  service,  or  in  the  event  of  permanent 
infirmity. 

Court  or  Assize. 

There  is  also  a  Court  of  Assize,  composed 
of  judges  of  the  Court  of  Appeal  in  each  de- 
partment (or  eighty-six  in  all),  for  the  trial  of 
criminal  cases  with  a  jury.  Where  the  seat 
of  the  Court  of  Appeal  is  within  the  depart- 
ment, the  Court  of  Assise  of  the  department 
is  held  by  three  of  the  judges  of  the  Court  of 
Appeal,  the  senior  judge  being  president,  and 
when  such  is  not  the  case  the  Court  of  Assize 
is  held  by  one  judge  of  the  Court  of  Appeal, 
and  two  judges  of  the  Tribunal  of  First  In- 
stance of  the  district  where  the  Court  of  As- 
size is  held ;  the  judge  of  the  Court  of  Appeal 
being  president 

The  Court  of  Assize  is  held  every  three 
months,  usually  at  the  chief  town  of  the  de- 
partment The  one  in  Paris  is  held  twice  every 
month.  The  trial  is  public ;  the  jury  is  com- 
posed of  twelve ;  they  pass  only  upon  the  facts, 
and  a  verdict  by  the  majority  is  sufficient 
The  appeal  from  the  judgment  of  the  Court 
of  Assize  is  to  the  Court  of  Cassation,  and 
mast  be  brought  within  three  days. 

Tribunals  of  Commercb. 

There  are  in  all  the  commercial  towns  and 
cities  in  France  what  are  known  as  Tribunals 
of  Commerce.  The  number  or  the  locality  of 
these  courts  is  not  fixed  by  law,  but  is  deter- 
mined by  the  goTemment,  according  to  the 
exigencies  of  each  locality.  This  court  takes 
cognizance  only  of  disputes  and  transactions 
between  merchants,  tradesmen,  bankers,  or  of 
ttitters  connected  with  trade  or  commerce,  in 
which  is  included  bankruptcy.    It  is  composed 


of  a  president,  of  judges  and  of  supplemental 
judges.  The  number  of  the  judges  must  not 
be  less  than  two  nor  more  than  fourteen.  The 
number  of  the  supplemental  judges  is  in  pro- 
portion to  the  exigency  of  the  public  service. 
The  number  of  each  in  each  tribunal  is  fixed 
by  a  government  regulation.  The^udges  of 
this  tribunal  serve  for  two  years,  without  com- 
pensation, and  are  elected  by  an  assembly  of 
the  most  eminent  commercial  men  within  the 
district,  the  list  of  electors  being  prepared  by 
the  prefect  of  the  department,  and  approved 
by  the  minister  of  the  interior.  Any  commer- 
cial man  thirty  years  of  age,  who  has  exercised 
his  calling  with  honor  and  distinction  for  five 
years,  may  be  elected  either  as  a  judge  or  a 
supplemental  judge.  The  president  must  be 
forty  years  of  age,  and  be  chosen  from  among 
those  who  has  served  as  judges.  Three  judges; 
at  least,  must  concur  in  a  decision.  If  the 
amount  involved  is  under  1500  francs  ($3i)0) 
there  is  no  appeal,  nor  in  any  matter,  if  the 
parties  give  their  consent  to  abide  by  the  de- 
cision without  appeal.  In  all  other  cases  an 
appeal  lies  to  the  Court  of  Appeal  within  the 
jurisdiction,  and  takes  priority  in  the  court 
over  other  appeals. 

In  the  Tribunal  of  Commerce  in  Paris,  there 
were  in  the  year  1853,  51,042  cases,  of  which 
85,257  went  by  default,  10,465  were  put  at 
issue,  2663  were  conciliated,  and  1985  were 
withdrawn.  This  tribunal  has  a  general  presi- 
dent, ten  judges  and  sixteen  supplemental 
judges.  It  is  in  session  every  day  throughout 
the  year  except  Sundays,  and  is  one  of  the 
most  useful  courts  in  France. 

Court  of  Pruddommes. 
(A  Mechanic' a  or  \  Workingman't  Court  ) 

There  is  in  the  cities  of  Paris  and  Lyons, 
and  in  some  of  the  other  cities,  a  court  called 
The  Court  of  Prudhommes  {Wter^xWj  goo^  and* 
true  men,  but  meaning  in  this  connection  men 
well  versed  in  some  art  or  trade).  It  takes 
cognizance  of  all  contests  between  manufac- 
turers or  master  workmen,  and  their  workmen 
and  apprentices.  It  acts  first  as  a  court  of 
conciliation,  and  if  that  fails,  it  has  jurisdic- 
tion to  the  amount  of  200  francs  ($40),  with- 
out appeal,  and  jurisdiction  to  any  amount 
subject  to  appeal  to  the  Tribunal  of  Commerce, 
if  there  is  one  in  the  district,  and  if  not  to  the 
Tribunal  of  First  Instance. 

This  Court  of  Prudhommes  consists  of  a 
council  composed  of  master- work  men  or  man- 
facturers,  and  of  foremen,  being  six  of  each, 
equally  balanced ;  one- half  of  each  of  which  go 
out  every  two  years,  but  are  re  eligible.  They 
are  elected  by  the  members  of  their  respective 
classes.  To  them  is  added  a  president,  and 
two  vice-presidents,  appointed  by  the  sovereign 
for  three  years,  but  who  are  re-eligible. 

This  is  a  very  practical  and  most  useful  tri- 
bunal. It  sits  overlay  except  Sunday,  de- 
cides cases  with  great  dispatch,  with  little 
expense,  and  generally  to  the  satisfaction  of 
both  parties.  They  are  usually  settled  by  con- 
cilliation.     There  are  in  the  Paris  TribuDftI 
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about  4000  cases  in  the  year,  two-thirds  of 
them  relating  to  wages.  The  judgments  sel- 
dom exceed  one  hundred  annually,  and  appeals 
are  rare. 

CouHT  OF  Accounts. 

The  next  court  is  the  Qourt  of  Aocoants. 
It  is  a  coifK  of  exchequer,  before  which  oome 
matters  relating  to  the  public  expenditures,  all 
fiscal  mstters,  claims  agaiivst  eoTemment,  the 
administration  of  poor-houses,  hospitals,  public 
charities,  &c  It  has  a  first  president,  three 
presidents,  eighteen  oounsellora,  or  masters  of 
account,  and  \eighty  referees,  divided  into  two 
classes,  a  registrar  and  deputies  and  three 
chambers,  each  of  which  has  separate  duties. 
The  appeal  from  this  court  is  to '  the  Council 
of  SUte. 

Court  of  Cassation. 

The  last  and  highest  of  the  permanent  courts 
of  France,  is  the  Court  of  Cassation.  It  is 
composed  of  fifty  judges,  called  counsellors, 
and  is  divided  into  three  chambers,  one  of  re- 
quest (matters  arising  upon  petition),  one  civil, 
and  one  criminal  and  police.  It  has  a  first 
president  and  three  presidents  of  chambers. 

It  is  the  final  appellate  court  from  all  inter- 
mediate tribunals  of  last  resort,  such  as  the 
Courts  of  Appeal. 

An  appeal  to  it  must  be  brought  within 
three  months  after  the  judgment  appealed 
from  was  rendered. 

It  does  not,  as  the  Courts  of  Appeal  do,  re- 
view the  merits,  but  as  its  name  imports,  breaks 
the  judgment,  if  the  forms  of  procedure  have 
been  wolated,  or  the  judgment  is  founded  upon 

.  an  erroneous  interpretation  of  the  law,  and  sends 
the  case  back  for  another  hearing,  usually  to 

-a  different  tribunal,  but  one  of  the  same  rank, 

<tL8  the  one  that  first  decided  it  The  court  to 
which  it  is  sent,  is  not,  as  our  inferior  courts 

•re,  bound  by  the  interpretation  given  to  (he 
law  by  the  higher  tribunal,  but  may  make  the 
same  decision  as  the  former  tribunal,  if  it 
thinks  that  the  decision  of  the  Court  of  Cassa- 

^  tion  was  erroneous,  though,  of  course,  great  de- 
ference is  paid  to  the  opinion  of  the  higher 
tribunal.     Instances  have  occurred  in  which 

^  three  different  courta  of  appeal  rendered  the 
same  judgment  notwithstanding  it  had  been 

•  twice  declared  by  the  Court  of  Cassation  to 
be  erroneous.     Where  such  is  tho  case,  the 

•  question  is  no  longer  agitated,  but  the  govern- 
ment (the  Corps  Legislatif),  with  the  sanotien 
of  the  emperor,  makes  a  decree  declaratory  of 
the  law,  which  is  binding  thereafter  upon  all 
judicial  tribunals. 

The  applicant  must  deposit  250  francs  ($30), 
which  he  forfeits  to  the  other  party  if  he  fails, 
■  and  is  sentenced  in  addition  to  pay  800  francs 
($60),  to  the  state. 

^  No  chamber  of  the  Court  of  Cassation  can 

•  ^ve  judgment  unless  it  is  composed  of  seven 
judges,  including  the  president. 

Each  chamber  appoints  its  own  president, 
and  five  n\,embers  go  out  of  each  chamber 

•  every  six  months,  but  not  until  they  have  fini- 


shed all  the  matters  heard  before  them.  The 
Civil  Chambers  sit  every  week  day  eicept 
during  the  months  of  September  and  October, 
the  Criminal  continuously  throught  the  year, 
and  the  session  is  four  hours  a  day. 

In  great  or  verv  important  cases,  the  three 
chambers  are  called  together  by  the  first  pre- 
sident of  his  own  motion  or  upon  the  request 
of  one  of  the  chambers.  The  j  udges  are  robed 
in  scarlet  upon  the  occasion,  and  when  tbej 
come  together  it  is  the  most  imposing  tod 
dignified  judicial  body  in  the  world. 

The  judges  of  the  Court  of  Cassation  ire 
appointed  for  life,  and  are  retired  in  the  sane 
manner  as  the  judges  of  the  Courts  of  Appeal 

High  Courts  or  Jubtick. 

The  highest  court  in  Frauce  is  the  High 
Court  of  Justice,  which  assembles  only  when 
an  imperial  decree  is  issued  for  its  oonvocttion 
for  the  trial  of  offences  against  the  life  of  the 
sovereign  or  the  safety  of  the  state.  It  is 
composed  of  five  judges  and  five  supplemeotaiy 
judges,  chosen  from  the  judges  of  the  Court  of 
Cassation,  and  of  a  jury  of  thirty -six  chosen 
from  the  members  of  the  councils  general  of 
the  departments.  The  judges  and  the  jorj 
are  appointed  annually  by  the  sovereign. 

The  foregoing  i»  a  concise  but  accurate  and 
ftill  statement  of  the  whole  jodtcial  orgaDia- 
tion  of  France.  It  does  not  nowever  embrace 
any  changes  that  may  have  been  made  dunr^ 
the  past  ten  years,  as  the  writer  has  not  had 
facilities  for  ascertaining  what  laws  or  de- 
crees have  been  enacted  within  that  period. 
It  may  be  added  that  the  civil  judicial  orgui- 
zation  of  France  is  regarded  as  very  perifed 
and  that  the  jurists  of  no  country  have  done 
more  to  advance  the  science  of  jorispnidence. 
— C.  P.  D. — The  Am&riean  Law  Beffuter. 


THE  NEW  DEBTORS  ACT. 
On  Saturday  the  first  prisoner  under  the 
Debtors  Act  was  lodged  in  Wfaitecross  Street 

5 risen.  He  was  committed  by  Mr.  Justice 
[ontague  Smith  for  one  mouthy  in  parstmoe 
of  the  following  provision  in  the  new  act  (33 
k  88  Vic  c  62) :— **  When  the  plaintiff  in  any 
action  in  any  of  Her  Majesty's  superior  courts 
of  law  at  Westminster,  in  whicl^  if  brought 
before  the  commencement  of  this  act,  ^e  d^ 
fendant  would  have  been  liable  to  arrest, 
proves  at  any  time  before  final  judgment,  hj 
evidence  on  oath^  to  the  satisfaction  of  a  jiMige 
of  any  of  those  courts,  that  the  plaintin  has 
good  cause  of  action  against  the  defendant  to 
the  amount  of  £50  or  upwards,  and  that  there 
is  probable  cause  for  believing  that  the  defend- 
ant is  about  to  quit  England  unless  he  is  ap- 
prehended, and  that  the  absence  of  the  defend- 
ant will  materially  prejudice  the  plaintiff  io 
the  prosecution  of  his  action,  such  judge  maj, 
in  the  prescribed  manner,  order  such  defend- 
ant to  be  arrested  and  imprisoned  for  a  period 
not  exceeding  six  months,  unless  and  uptil 
he  has  sooner  given  the  prescribed  security, 
not  exceeding  Uie  amount  claimecf  in  the  ft^ 
tion,  that  he  will  not  go  out  of  England  vith- 
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ont  the  leave  of  the  court  When  the  action 
is  for  a  penalty,  or  sum  in  the  nature  of  a 
penalty,  other 'than  a  penalty  in  respect  of 
any  contract,  it  shall  not  be  necessary  to 
proye  that  the  absence  of  the  defendant  from 
England  will  materially  prejudice  the  plaintiff 
in  the  prosecution  of « his  action,  and  the 
security  given  (instead  of  being  that  the  de- 
fendant will  not  go  oat  of  England)  shall  be 
to  the  effect  that  any  sum-  recovered  against 
the  defendant  in  the  action  shall  be  paid,  or 
that  the  defendant  shall  be  rendered  to  prison.'' 
On  Saturday  the  number  of  prisoners  was  80, 
of  which  21  were  committants  from  county 
courts.  When  the  new  act  came  into  force 
there  were  184  inmates. — The  Law  Journal 


trates  deserve  praise  for  having  thus  rid  their 
court  of  those  disreputable  and  very  undesir- 
able advocates  who  infest  police  courts,  **  tout- 
ing "  for  leave  to  appear. — The  Solicitor^ 
Journal  A  Reporter. 


DISSOLUTION  OF  CONTRACT  BY 
DEATH. 

MASTER  AND  SERVANT. 

Farrow  v.  WiUon,  C.P.,  18  W.  B.  48. 

The  short  point  decided  in  this  case  is  that 
the  contract  of  service  between  a  master  and 
serrant  ia  put  an  end  to  by  the  death  of  the 
numter.  The  general  rule  on  the  subject  is 
Uid  down  in  the  judgment  of  the  court — viz., 
"  that  the  death  of  either  party  puts  an  end 
to  such  contract  for  personal  service  unless 
there  is  a  stipulation  express  or  implied  to  the 
contrary." 

The  principle  of  the  decision  is  not  new, 
but  has  been  frequently  recognised  before,  as, 
for  insUnoe,  in  Boaet  v.  Firth  (17  W.  R.  29), 
where  a  covenant  of  service  in  an  apprentice- 
ship deed  was  held  subject  to  the  implied  con- 
dition that  the  apprentice  should  be  in  a  state 
of  ability  to  perform  the  covenant,  and  it  was 
held  that  the  illness  of  the  apprentice  was  an 
answer  to  an  action  on  the  covenant.  To  the 
same  effect  also  are  the  cases  Taylor  v.  CaW 
uell  (11  W.  R.  726),  and  Taeher  v.  Shepherd 
(»  W.  R.  476). 

The  precise  point  in  question  in  Farrow  v. 
WiUon  seems,  however,  not  to  have  been  be- 
fore decided. — The  Solicitor^  Journal  A  Re- 
porter. 

We  are  exceedingly  glad  to  observe  that  the 
following  notice  has  been  posted  in  the  Wor- 
ship Street  Police  Court:— 

'-On  and  after  January  1,  1870,  do  person 
will  be  permitted  in  any  way  to  practise  at  this 
court  except  those  entitled  by  law  to  do  soi  vis. : 
I.  Barristers-at-law ;  2  Attorneys  or  solicitors ; 
3.  Persons  speciftlly  authorised  by  statute  to 
conduct  certHin  cases  before  magistrates.  But 
the  articUd  clerk  to  an  attorney  or  solicitor  will 
be  allowed  to  represent  his  principal  upon  pro- 
ducing  a  written  request  that  be  may  be  per- 
mittei]  to  do  so,  and  upon  bis  satisfying  the 
presiding  mngistrnte  that  the  absence  of  such 
attorney  or  solicitor  is  anavoidable.  This  rale 
will  be  strictly  adhered  to. 

(Signed)       0.  K  Elliso,    )  ^^^^^^^^^^^.. 
R.  M.  NawTOH.  f       * 

This  step  deserves  to  be  followed  in  all  the 
police  courts.     The  Worship  Street  magis- 


SIMFUS  CONTRACTS  &  AFFAIBS 
OF  SVEBY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LE  ADINO 

CASES. 

Illkgal  Contbaot.— Property  pledged  to  the 
keeper  of  a  brothel  to  seoare  payment  for  wine, 
Ac.,  eonsomed  ia  adebaach  in  said  brothel,  can* 
not  be  recovered  by  the  pledgor  of  the  pledgee. 
—Taylors.  Cheater,  L.  R.  4  Q.  B.  809. 


IsauRAXOB.-— 1.  Meat  shipped  at  Hambargh 
for  Loodoo  was  delayed  on  the  Toyage  by  tern* 
pestnoua  weather,  and  aolely  by  reason  of  such 
delay  beoame  putrid,  and  was  necessarily  thrown 
oTcrboard  at  sea.  Held,  not  a  loss  by  peril^i  of 
tbe  tea,  or  within  the  words  **  all  other  perils, 
losses,  and  mlafortnnea,*'  &o.,  in  a  policy  of 
insnranoe  on  said  meat.  —  Taylor  v.  Dunbar^ 
L.  R.  4  C  P.  206. 

2.  An  assnra&ce  company  lent  W.  £1000  on  a 
mortgage  for  that  sum  and  oo  a  poliey  on  his  life 
for  the  same  amount,  which  he  effected  with  them 
for  the  purpose.  The  poliey  eoatained  a  condi- 
tion, that  if  W.  should  die  by  hia  own  hands, 
fte.,  U  shonld  be  void,  "eioept  to  the  extent  of 
any  bona  fide  interest  therein  which,  at  the  time 
of  SQch  death,  shonld  be  vested  in  any  other 
person  ....  Ibr  a  snffloient  peeaniary  or  other 
eonaideratlon."  •  W.  committed  anioide  while 
insane,  the  poliey  being  still  in  the  hands  of  the 
eempany.  JSTeM,  that  the  company  came  within 
the  aboTe  eseeption  to  the  condition,  and  that 
tbe  policy  wa»  valid  to  tbe  extent  of  the  debt  to 
them.  The  mortgage  was  ordered  to  be  re- 
assigned — •  Whke  V.  Britiih  Empire  Mutual  Lift 
Aeeuranee  Co.,  L.  R.  7  Eq.  894. 


LiBiL.-!.  At  a  meeting  of  a  board  of  gnardians 
at  which  reporters  were  present,  a  member,  E., 
said  **  he  hoped  the  local  press  wonld  take  notice 
of  this  (the  plaintiff's)  very  scandalous  case," 
and  requested  the  ehairman.  P.,  to  give  an  out- 
line of  it.  P.  did  so,  and  said,  **  I  am  glad  gen- 
tlemen of  the  press  are  in  the  room,  and  I  hope 
they  will  take  notice  of  it.'*  There  was  other 
language  to  the  same  effect.  A  correct  but  con- 
densed summary  of  the  proceedings,  containing 
remarks  defamatory  of  the  plaintiff,  which  were 
made  at  the  meeting,  was  afterwards  published 
in  two  local  newspapers.  Held  (Ezch.  Ch.  per 
KiATuro,   MoNTAOUi  Smith,  &  HAKsaN,  JJ., 
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Btlu  &  Mkllob,  JJ.y  dittentiendbut),  that  there 
was  etidenoe  to  go  to  the  jarj  of  publication  of 
the  libel  in  the  newspapers  byE.  and  P. —Parjfcet 
T.  Fretcott,  L.  R.  4  Exch.  169. 

2.  The  defendant,  in  a  priTileged  commnoioa- 
tion,  described  the  plaintiff  *'s  condact  as  **  most 
disgracefal  and  dishonest."  The  oonduot  so  de- 
soribed  was  eqniToeal,  and  might  honestly  have 
been  supposed  by  the  defendant  to  be  as  he 
described  it.  Held,  that  the  aboTS  words  were 
sot  of  themseUes  evidence  of  awtual  malioe. 
(Exch.  Ch,)Spai  T.  Maule,  L.  R.  4  Exch.  282. 


NuiSAHOx. — A  tenant  from  year  to  year  ob- 
tained an  injanotion  from  Malihs,  V.C,  against 
the  erection  of  a  circus,  which  was  to  last  only  a 
short  time,  on  the  ground  that  it  would  draw 
together  a  crowd  of  disorderly  persons.  Defen- 
dant appealed,  the  land  having  meanwhile  been 
covered  with  permanent  buildings.  Held,  that 
there  was  not  sufficient  ground  for  an  injunction, 
and  this  haviog  been  granted,  the  appeal  was  not 
only  for  costs. 

But  an  injunction  against  a  circus,  the  noise  of 
which  was  so  loud  as  to  be  distinctly  heard  in 
the  plaintiff's  house  when  the  windows  and  shut- 
ters were  closed,  was  upheld,  without  a  trial  by 
jury.  Since  Sir  John  RolVt  Act,  25  &  26  Vic. 
0.  42,  this  is  not  necessary  if  the  evidence  satis- 
fies the  eovLTi.'^Inthbald  Y,  Bobimoii.  Inehbald 
T.  Barrm^ton,  L.  B.  4  Oh.  888. 

Peozimati  Causb. — By  an  aet  of  Parliament, 
ft  cut  was  to  be  built,  and  also  a  culvert  under  it, 
which  was  always  to  be  kept  open.  In  conse- 
quence of  the  negligent  oonstruotion  of  the  cut 
by  the  defendants,  the  waters  of  a  neighboring 
river  flowed  into  it,  burst  the  western  bank,  and 
flooded  the  adjoining  land.  The  plaintiff,  owning 
land  east  of  the  cut,  dosed  the  culvert  to  pre- 
vent his  land  being  flooded ;  but  the  owners  on 
the  west,  believing  that  this  would  be  injurious 
to  their  lands,  reopened  it,  and  the  plaintiff's 
land  was  flooded  in  consequence.  Beld^  that 
defendants  were  liable  for  the  entire  damage  so 
caused  to  plaintiff's  land,  whether  the  reopening 
of  the  culvert  was  right  or  wrong. — Colliru  v. 
Middle  Level  CommiteionerM,  L.  B.  4  C.  P.  279. 


Will. — On  the  back  of  a  will  was  found  a 
memorandum  in  the  testator's  handwriting, 
signed  by  him  and  witnessed.  The  witnesses 
could  not  remember  whether  the  paper  was 
signed  when  they  attested  it,  and  the  testator 
did  not  say  what  the  paper  was.  Probate  of  the 
■paper  as  a  codicil,  on  motion,  was  refused. — 
Goodi  ofSwinford,  L.  R.  1  P.  &  D.  630. 

2.  A  testator  made  a  will  in  favor  of  his  sister 
only,  givii'g  her  **all  my  house  and  land  and 


book  debts,"  &c.,  **  cjjery  thing  on  the  said  pre- 
mises," **and  all  other  chattels.*'  Held,  that 
the  last  words  carried  the  general  residue  — 
Qood9  ofSharman,  L.  R.  1  P.  &  D.  661. 


Wabihousb  Rbobipts*— Com.  Stat.  C.  ch.  54 
— The  plaintiffs  on  the  20th  September  received 
a  note  for  $  800,  payable  to,  and  endorsed  bj  L, 
with  L.'s  warehouse  receipt  for  wool  attaebed, 
which  they  discounted  on  the  4th  October,  1867. 
On  the  2Ist  October,  $1179  only  remaioiDg  dae, 
they  took  a  note  for  this  sum  from  M.,  the  ouker 
of  the  previous  note,  with  his  receipt  for  eomi 
wool,  in  addition  to  a  receipt  from  L.  for  whtt 
remained  of  the  wool  covered  by  L.'s  previous 
receipt  It  was  not  discounted  however  on  tlut 
day,  because  M.  did  not  pay  the  dtscouot,  ud 
on  the  5th  December  M.  made  another  note  for 
the  same  sum,  at  ten  days,  in  place  of  it,  wbick 
was  discounted  with  the  same  two  warehoose  re- 
ceipts attached.  It  was  renewed  on  the  21th, 
with  the  same  receipts,  and  not  being  paid  tbe 
plaintiffs  in  April  sold  the  wool,  through  a  broker 
who  was  unable  to  get  it ;  and  they  thereapoe 
replevied  on  the  9th  May. 

Btld,  following  Bank  of  British  Korth  Amerkt 
V.  ClarkMon,  19  C  P.  182,  that  the  warehoan 
receipts  being  taken  directly  to  the  Bank,  and 
not  by  endorsement,  were  not  within  the  st«tote, 
Consol.  Stat.  ch.  54,  sec.  8,  and  that  the  plaio- 
tiffs  therefore  could  not  recover. 

Rieharde,  C.  J.,  and  Adam  Wilton^  J.,  howerer, 
dissented  from  that  decision,  though  followiog  it 
in  accordance  with  the  established  practice. 

Eeld^  also,  that  the  transactioB  of  the  5tli 
December  might  be  considered  as  a  new  one,  and 
that  the  plaintiffs  therefore  had  not  held  the  wool 
more  than  six  months,  so  as  to  defeat  their  title, 
under  sec.  9. 

If  they  had,  defendants  might  shew  that  f*et 
under  a  plea  of  not  possessed. — The  Royal  Cana- 
dian Baj^k  V.  MtUer  et  al.,  28  U.  C.  Q  B  ,  593. 


Lbasb  —  Rent  Patablb  ih  Cbops  —  Whcs 
Dub. — Defendant  leased  a  farm  to  the  pUiotiff 
for  five  years  from  the  Slst  M%rob,  1866  He 
was  to  find  the  team  and  seed  for  the  first  yesr, 
**  to  receive  as  rent  for  the  first  yevr  two-thiris 
of  all  the  grain  when  cleaned,  thresheJ,  sod 
ready  for  market,  also  one-third  of  the  strav, 
turnips  and  root  crops,  and  half  of  the  haj ;  for 
the  remainder  of  the  term  to  receive  one-tbird  of 
all  the  crops,  with  the  exception  of  the  hay.  of 
which  one* half."  Defendant  having  distraioed 
on  the  16th  December,  1867,  for  the  second 
year's  rent. 

Held,  that  the  words  **  when  cleaned^'  de., 
applied  only    ojt  the  first  year,  and   that  the 
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Becond  year's  rent  did  not  become  doe  until  the 
end  of  the  year,  t.  «.,  1st  March,  18C8.  Semble, 
that  otherwise  the  rent  was  sufficiently  certain 
to  warrant  a  distress,  and  that  snoh  distress 
might  be  sold. 

WiUon,  y.,  dissented,  on  the  ground  that  the 
rent,  being  payable  in  kind,  was  dne  when  the 
respectiTe  crops  were  ready  for  deliTcry. — 
yowery  t.  C<mno!^  ital,  29  V.  G.  Q.  B.  89. 


BxpLinir — Statbhext  ot  Looalitt — Plead- 
I50~C.  8.  U.  C.  ch.  29.— Defendants  took  tim- 
ber made  by  the  plidntiff  on  land  of  which  he 
was  in  posresrion,  and  the  plaintiff  repleried. 
The  declaration  alleged  the  timber  to  have  been 
taken  from  lot  12,  and  the  defendants  pleaded 
non  eqferunt,  and  that  the  timber  was  theirs. 
At  the  trial,  defendants  having  given  evidence 
that  the  timber  was  not  cat  on  lot  12,  but  on  18, 
claimed  a  verdict  without  shewing  any  title  to  18, 
or  that  they  were  anthorixed  to  seize  the  timber 
there ;  but  the  learned  judge  ruled  that  the 
plaintiff,  having  proved  possession  of  the  timber, 
was  entitled  to  recover. 

SembU,  that  the  ruling  was  right,  for  though 
in  England  the  place  of  taking  mast  be  stated 
in  replevin,  and  is  material,  it  is  different  under 
our  Replevin  Act  when  the  action  is  not  founded 
on  a  wrongful  distress. 

A  new  trial  was  refused,  the  ruling  of  the 
learned  judge  at  the  trial  not  having  been  ob- 
jected to,  or  his  attention  called  to  the  distinction 
between  replevin  and  trespass  nnder  the  plea. 

WiUon,  •7'.,  dissented,  on  the  ground  that  the 
locality,  having  been  alleged  in  the  declaration, 
was  material,  aqd  the  plaintiff  was  bound  to 
prove  it — FiUpatrick  v.  Castelman  et  al.,  29  U. 
C.  Q.  B.  6. 

MAGISTRATES,  HdNICIPAL, 
INSOLVENCY,  &  SCHOOL   LAW. 

KOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

SCLLIHO  LiQUOm  WITBOUT  LlORHSl — APPLIOA* 

TioH  ron  CnnTioRABi^pBOOT— Form  or  Rule 
Nm. — On  an  application  for  a  certiorari  to  re- 
move a  conviction  of  one  J.  B.  for  selling  liquor 
without  license— 

Eeld^  1 .  That  the  rule  ni»i  was  properly  en- 
titled *' In  the  matter  of  J.  B.;''  and  that  it  need 
not  state  into  which  conrt  the  conviction  was  to 
be  removed,  for  that  this  was  sufficiently  shewn 
l>y  the  entitling  it  in  the  court  in  which  the 
motion  was  made 

2.  That  on  such  a  charge  it  was  for  the  defen- 
dant to  shew  his  license,  not  for  the  informant 


to  negative  its  exi!«tence.  The  certiorari  was 
therefore  refused. — In  the  matter  of  John  Barrett, 
28  U.  C.  Q  B.,  659. 


School  Tbustrrs — Loan  to — Personal  Lia- 
bility— Changb  or  School  Site — C  S.  U.  C. 
CB  64,  SBO.  80  — :Two  of  the  trusteen  of  a  schnol 
section,  wishing  to  change  the  school  site,  called 
a  meeting  of  the  freeholders  and  hou<)ehoMors, 
^ho  rejected  the  proposial.  The  two  trustees 
thereupon  chose  an  arbitrator,  assuming  to  act 
nnder  sec.  80,  Consol  Stat.  II.  C.  ch.  64,  but 
none  was  chosen  by  the  freeholders  and  hmise- 
holders,  an!  under  the  adtice  of  the  d*'puty 
superintendent  the  trustees  called  snotber  meet- 
ing, at  which  a  motion  to  appoint  such  arbitra- 
tor was  rejected.  The  trustees'  arbitrator  and 
the  local  superintendent  thereupon  mude  an 
award  changing  the  site.  A  special  in^'eting 
was  then  called  to  consider  how  the  money 
should  be  raised  to  carry  out  the  chin^e.  at 
which  the  conduct  of  the  trustees  and  the  olian^e 
were  strongly  disapproved  of.  The  two  trustees 
thereupon  petitioned  the  township  council,  Htat- 
ing  that  the  rate- payers  w«»re  desirnoM  <  f  pur- 
chasing  a  new  site,  and  askinfr  for  a  loan  of  $400 
**for  which  the  tru«t>es  will  bind  thpmselyes  to 
pay  the  interest  annually,  and  the  princip>il  when 
due  "  This  was  granted,  and  secured  by  two 
instruments,  as  follows : — 

**  We,  the  undersigned.  Trustees  of  School 
Section  No.  11,  do  heieby  promise  to  pay  rhe 
treasurer  of  the  Corporation  of  Toronto  Town- 
ship, on,'   (bo 

(Signed)      M.,  I  Trustees." 

with  the  corporate  seal  affixed.  The  money  was 
expended  for  the  purpose  mentioned.  The  town- 
ship corporation  having;  sued  the  two  trustees 
individually  on  these  notes,  and  on  the  common 
counts : 

Held^  that  they  could  not  recover  on  the 
notes,  for,  I.  They  were  payable  to  the  trea- 
surer, not  to  the  plaintiffs,  and  were  not  negoti- 
able; and  2.  The  defendants  were  not  personally 
liable  upon  them. 

Held,  also,  WiUon,  •/',  dissenting,  that  de- 
fendants were  not  liable  upon  the  common 
counts  either,  for  the  intention  of  all  parties 
plainly  was  that  the  trustees  as  a  corporation 
should  be  bound,  not  the  defendants  personally; 
and  there  being  no  fraud  or  concealment  on  their 
part,  the  fact  that  they  as  a  corporation  had  no 
authority  to  borrow,  nor  the  plaintiffs  to  lend, 
could  not,  nnder  the  circumstances,  mrke  them 
personally  liable. 

SembU,  per  Richards,  G.J.  that  under  sec.  80, 
the  difference  of  opinion  as  to  the  change  of  site 
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aathorised  a  reference  to  arbitration ;  but  that 
the  refnsal  of  the  freeholders  and  honseholders 
to  name  an  arbitrator  did  not  enable  the  other 
two  arbitrators  to  proceed,  the  proper  coarse 
being  to  compel  the  appointment  by  mandamus- 
Per  WUsofit  J.,  the  difTerenoe  of  opinion 
mast  be  as  to  the  position  of  the  new  site,  after 
a  change  has  been  agreed  to  by  the  rate-payers, 
not  as  to  whether  there  shall  be  a  change  ;  and 
the  arbitration  therefore  was  unaothorised. — 
The  Corporation  of  the  Township  of  Toronto  ▼. 
MeBride  et  at ,  Executore  of  William  McBride^  29 
U.  C.  a  B.  18. 


ONTABIO  RSPOBTB 


QUEEN'S  BENCH. 


{ReporUd  5yC.  BoSiUBCir,  Esq.,  RtforUr  to  the  Court') 


In  bb  LiNDur  ard  Wifi  t.  Buohakab,  in  mi 

DiTisioN  Court. 

DUffitiofh  Court^Sti^fqfJudirMnts— Married  wmti'e  Act 
,  C.  S.  U.  C.  ch.  75 

L.  and  his  wife,  who  had  married  in  18A6,  recovered  Judg- 
ment in  the  diviaioo  oourt  against  B.,  fur  rent  due  to 
Mrs.  L.  on  land  which  she  had  Inherited  fh)m  her  father 
in  1853,  and  B.  on  the  same  day  recovered  a  Judgment 
against  L.  for  a  larger  sum. 

Etld^  that  Mrs.  L.  being  entitled  under  Consol.  Stat  U. 
C.  ch.  78,  to  the  rent  as  her  own,  and  her  husband  Joined 
in  the  action  for  conformity  only,  there  could  be  no  set- 
off against  it  of  B.'s  Judgment  against  L 

Such  set-off  having  been  directed  in  the  division  court,  a 
mandamus  was  granted  *jo  the  cleric,  to  issue  execution 
on  the  Judgment  recovered  by  Mrs.  L. 

[29  U.  C.  Q.  a,  1.] 

This  was  an  application  for  a  mandamas  to 
issoe  execution  upon  a  Judgment  recofered  in 
the  ditision  conrt. 

The  facts  appeared  te  be,  that  on  the  18th  of 
December,  1868,  Linden  and  his  wife  reeoTered 
a  judgment  in  the  dirision  conn  of  the  county 
of  Middlesex,  against  Buchnnan,  for  $17,  for  the 
share  of  the  rent  due  to  Linden's  wife,  on  land 
which  she  had  inherited  from  her  father,  who 
died  in  1852  intestate,  leaving  her  and  Bnchan- 
an*s  wife  co- heiresses  of  his  estnte.  She  was 
married  to  Linden  in  1859.  On  the  same  day 
Buchanan  recovered  a  judgment  in  the  same 
court  apiinst  Samuel  Linden  for  about  $80,  on  a 
note  of  Linden's. 

On  the  19th  December,  William  Horton,  Esq., 
the  deputy  judge  of  the  said  court,  addressed  an 
order  to  the  clerk,  directing  him  to  deduct  the 
amount  of  the  judgment  obtained  by  Samuel 
Linden  and  his  wife  against  James  Buchanan, 
from  the  judgment  obtained  by  Buchanan  against 
him,  and  collect  the  balance  Application  was 
made  to  the  df^puty  judge  for  an  order  to  issue 
execution  on  the  judgment  recovered  by  Linden 
and  his  wife,  and  he  refused  to  grant  it,  or  to  re- 
scind the  order  made  by  him ;  and  the  clerk  of 
the  court  also  refused  to  issoe  the  execution  on 
the  judgment,  in  consequence  of  the  order  of  the 
judge 

In  Hilary  term  last,  Oeler^  on  behalf  of  Lin- 
den and  his  wife,  obtained  a  rule  calling  on  James 
Buchanan  and  William   Horton,    Esq.,  deputy 


clerk  of  the  said  division  oourt,  to  shew  caoie, 
judge  of  the  county  court,  and  W.  R.  Bernard,  Esq., 
on  the  first  day  of  this  term,  why  a  rule  for  a  m&a- 
damus  should  not  issue,  directing  the  s^d  judge  te 
order  the  said  clerk  of  the  said  eouit  to  issoe  ex- 
ecution upon  the  judgment  recovered  in  the  said 
plaint,  in  favor  of  the  plaintiffs  therein  against  the 
said  James  Buchanan ;  or  why  a  writ  of  manda* 
mos  should  not  issoe,  directed  to  the  said  clerk, 
to  issue  snoh  execution  upon  aach  jodgneat ;  tad 
why  the  said  James  Buohanan  ahoald  not  paj 
the  costs  of  this  application. 

During  this  term  Ooin6t€  shewed  cause:  Has 
this  court  any  power  to  interfere  in  the  matttr? 
The  question  of  setting-off  judgments  is  one  with* 
in  the  jarlsdtotion  of  the  judge  of  the  divisioi 
court,  and  though  be  may  have  daeided  errona* 
ously  this  court  will  not  interfere  :  Dountll}f  t. 
Stewart,  25  U.  C.  R  ,  398;  MePherton  v  Forra, 
<er,  1 1  0  0.  R.  862 ;  Berkley  ▼  Bfderkm.  2t  L 
J.  Q.  B.  291  ;  Read  v.  Wed^t,  20  OCR  i^; 
Con.  Stat.  U.  0.  ch.  19,  sec.  184.  The  county 
oourt  judge  has  died  since  this  rule  isencJ,  aod 
his  deputy  ceases  to  have  any  authority,  ro  tb«t 
the  mandamus  cannot  now  go  to  him. 

Otler,  contra:  The  judge  of  the  couotj  cnnrt 
being  dead,  the  writ  cannot  go  to  bis  depot;,  bot 
the  mandamus  can  go  to  the-  olerk  of  the  cAart, 
who  is  the  proper  officer  to  Issoe  the  writ.  Tbesi 
judgments  being  in  different  rights  oonld  not  b« 
set-off.  They  are  not  cross  judgments  hrtv**^ 
the  parties  ;  nor  are  they  snbiKtantially  bet  wen 
the  same  parties:  Ch.  Arek  12th  ed  ,  72S.  aod 
the  eases  there  cited :  Regina  v.  Fletcher,  J  E  4 
B.  27'J.  Mrs.  Linden  was  married  since  the  4ih 
May,  1859,  and  this  property,  for  the  rent  of 
which  she  sued,  she  inherited  from  her  fstbn, 
and  under  the  Con.  Sut  U.  0.  ch.  78,  she  is 
entitled  to  enjoy  it  as  real  or  peraonal  property 
free  from  the  debts  of  her  hu9band  .  The  dq.otj 
judge  has  endeavored  to  make  tbfe  judgment; 
which  is  hers  in  her  own  rightf  applioable  to 
satisfy  a  debt  of  her  husband. 

RiCHAEDS,  C.  J.,  delivered  the  judgment  of  tht 
oourt. 

The  affidavits  filed  on  behalf  of  Mr.  Bncbiinsn 
shew,  that  Linden  was  a  man  of  idle  and  dU5i- 
patcd  habits,  was  squandering  hio  wife's  aod  bis 
own  property,  and  was  largely  indebted  to  Mr. 
Buchanan,  in  addition  to  the  note  on  which  he 
had  recovered  judgment  in  the  division  court, 
and  much  of  the  indebtedness  arose  from  nece^ 
series  supplied  to  him  to  suppori  his  familj.  ud 
for  indebtedness  arising  from  becoming  ^ureij 
for  Linden  for  goods  he  bad  purchased  for  bis 
family ;  that  Linden  and  his  wife  had  sold  tbfir 
interest  in  the  farm  wbioh  had  deseended  to  her 
and  others  from  her  father,  and  unless  he  was 
able  to  set  off  the  judgment  which  Liodea  sod 
his  wife  had  recovered  sgRinst  him.  he  wooM  not 
be  able  to  get  anything  from  Linden  from  wh&l 
he  owed  him. 

In  the  sffidavits  filed  on  behalf  of  Buchsneo. 
it  is  not  denied  that  the  verdict  ia  the  divisioa 
court  against  him  was  for  rent  due  on  propert/ 
inherited  hy  LindenV  wife  from  her  fat  tier,  or 
that  he  never  had  or  pretended  to  olaim  nnj  io- 
terest  in  the  said  rent,  as  alleged  in  the  afBd«vits 
filed  made  by  Mrs.  Linden.  Bat  it  is  stated  tb« 
amount  was  recovered  against  him,  BoehaDsOt 


February,  I&IO.]  LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[Vol.  VI.— 25 


for  rent  of  some  luid  before  then  owned  by  him 
iQ  right  of  his  wife. 

Id  the  argtmeot,  I  Diidentuid,  it  wMftdmiKed 
thmt  there  could  not,  under  the  Btatote,  be  any 
fsee  off.  The  184th  seetton  of  the  Diviiton  Conrtt 
Act,  Con.  Stat  U.  G.  eh.  19.  enacts,  ''If  there 
be  cross  jadgm en ta  between  the  parties,  the  party 
only  who  has  obtained  judgment  for  the  larger 
sam  shall  have  ezfcution,  and  then  only  for  the 
balance  over  the  smaller  jndgneat,  and  satlsfoc* 
lion  for  the  remainder,  and  also  satiafaetton^  on 
the  jadgment  for  the  smaller  snm  shall  be  enter- 
ed ;  and  if  both  snms  are  eqoal,  satisfaction  shall 
be  entered  opon  both  judgments.  There  is  no* 
thing  in  the  affidarita  sbnwing  that  satisfaction 
baf<  been  actually  entered  on  the  judgment  in 
favor  of  Linden  and  wife. 

No  question  was  raised  in  argument  as  to  Mrs. 
Linden  coming  within  the  first  section  of  Con. 
Stat  U.  C.  ch.  78,  for  the  protection  of  married 
women.  Then,  being  a  woman  who  married 
since  the  4th  May,  1859,  she  acquired  the  pro* 
perty  from  whence  the  rent  issued  which  was 
sued  for  in  the  dirision  court  from  her  father  by 
ittberitance,  and  if  thereat  be  considered  perseo- 
nal  property,  it  has|been  acquired  by  berkfter 
marriage-  (eind  was  not  receired  by  her  from  her 
hudband  during  coverture).  She  has  under  that 
statute  the  right  to  haTe«  hold,  and  enjof  it  free 
from  the  debts  Mid  obligations  of  iter  husband, 
and  from  his  control  or  disposition  without  her 
eoosent,  in  as  fall  and  ample  a  maaner  as  if  she 
continued  sole  and  anmarried. 

In  tho  action  to  recorer  the  rent  her  husband's 
name  was  joined  for  conformity;  and  without 
her  consent  the  judgment  or  demand  is  no  more 
liable  to  be  set  off  or  applied  to  pay  another 
jadgment  or  demand  &gainf)t  her  husband,  than 
it  could  be  to  sarisf)  the  Judgment  of  an  entire 
stranger,  and  this  we  understand  to  be  admitted 
00  the  argument.  If  this  be  so  then  the  learned 
deputy  judge  of  the  county  court  had  no  jurisdic- 
tion in  the  matter. 

It  will  net  be  pretended  for  a  moment  that  he 
bad  any  Authority  or  jurisdiction,  under  the 
134th  section  of  the  Dirisioa  Courts  Act,  to  set 
off  a  judgment  of  Mr.  Buchsnan  against  the 
uncle  or  grandfather  of  Mrs.  Linden,  if  he  had 
BQcb  a  judgment,  to  satisfy  Mrs.  Linden's  judg- 
ment, which  stands  in  the  name  of  herself  and 
husband  against  him ;  and  if  be  had  no  jurisdic- 
tion in  such  a  case,  be  has  none  in  the  case  bCi- 
fore  us,  as  we  understand  the  facts. 

If  this  be  so,  then  the  order  he  gare  the  clerk 
is  inoperatire  and  of  ne  arail,  and  Mrs.  Linden 
is  entitled  to  have  a  mandamus  to  obtain  execifc^ 
tioQ  to  reenter  the  ameaat  of  her  judgment. 

The  case  of  The  Queen  t.  Fieteher  (2  B.  <fr  B. 
270),  referred  to  by  Mr.  Osier,  seems  to  shew 
that  tlie  mandamus  to  issue  th«  ezecutien  is 
property  directed  to  the  clerk  and  not  te  tbe 
judge,  when  application  has  been  made  to  the 
judjiLe  requesting  him  to  order  the  clerk  to  issue 
execution,  and  when  the  clerk  has  himself  been 
•pplied  to  issue  execution. 

We  tbtnk  therefore  the  rule  should  go  to  the 
elerk,  but  if  within  a  week  he  issues  tbe  execu- 
tion as  prayed  for,  the  rule  will  not  be  drawn 
Qp      We  giro  no  costs. 

Rule  abtoluU. 


Tbauu,  ApPBLiiaaT,  avd  BiaflLUCAir,  Raspox- 

DSST. 
Qmsrtm'  SeniofU-^Psrwrw  verdiet^lfnp  Mal^Mandamue. 

Where  a  conriction  has  been  affirmed  by  a  jury  on  appeal 
to  the  quarter  lesiions,  that  court  has  no  aathori^  to 
geaat  a  new  trial. 

Qwen,  whether  when  tueh  verdiut  has  been  rendered 
against  the  express  direction  of  tbe  chairman,  that  r.oart 
would  be  bound,  or  shuuld  be  compelled  by  mandamus, 
to  enforoethe  ooavloticn  so  afllnned. 

(28  U.  O.  Q.  B.  651.] 

On  the  25th  May,  1868,  at  Charlotterille,  in 
the  county  of  Norfolk,  Norman  fearke  and  John 
Nelson  were  conricted  before  John  H.  Spencer, 
a  justice  of  the  peace,  for- a  trespass,  on  the  land 
of  John  Bittgleman,  being  lot  nine  in  the  sixth 
coneession  of  ChmTlotterille,  between  the  first  of 
January  and  the  last  day  of  February,  by  falling 
timber  from  No.  8  upon  his  land  and  leaving  the 
tops  thereon,  also  cutting  three  pinatiees  of  bis 
timber ;  and  he  a«yudged  them  for  tb«  offence  to 
pay  $10  for  compensation  to  BIngleman,  and  also 
the  further  sum  of  ^1  cash  as  penalty,  to  be  paid 
and  applied  according  to  law,  and  also  te  pay  the 
said  John  Bingteman  the  aum  of  $6  75  for  his 
coats ;  and  if  the  said  aeeeral  sums  were  not 
paid  before  the  Istof  Jnoe^  he  ordered  the  same 
to  b»  levie(|  by  distress  and  sale  of  tbe  goods  and 
chattels  of'  7earke  and  Nelson,  and  in  default  of 
suAeient  diatress  be  ordered  them  to  be  im- 
prisoned in  the  common  gaol  of  the  county  of 
Norfolk,  to  be  kept  at  hard  labour  for  the  space 
of  twenty  days^  uoleas  the  said  several  sums, 
and  all  costs  and  charges  of  the  said  distress 
and  of  the  oommltmeot  and  oonreying  them  to 
gaol,  should  be  sooner  paid. 

Against  this  oonvietton  Tearke  appealed  to  the 
next  conrt  of  general  qusrter  sesstons  of  the 
peace,  held  on  the  9th  of  June. 

Tbe  matter  cMne  on  to  be  heard  before  the 
court,  and  a  jury  was  called  and  sworn,  and  the 
respondent  entered  on  his  case.  It  was  prored, 
on  cross-examinaUon  of  the  respondent's  first 
witnees,  that  the  land  on  which  the  alleged  tres- 
paas  was  committed  was  wholly  unenclosed.  On 
this  the  appellant's  counsel  submitted  to  the 
court,  and  tho  court  held,  that  the  conriction 
was  bad  on  that  ground.  The  respondent's 
counsel  declined  to  submit  to  the  ruling  of  the 
court,  and  called  witnesses  to  prore  the  alleged 
trespasses  and  tbe  damage  done.  The  appellant's 
counsel,  after- the  ruling  of  the  court,  called  no 
e^enee.  Tho  respondent's  counsel  then  ad- 
dressed the  jury,  and  the  appellant's  counsel 
stated  he  would  not  offer  any  arguments  to  the 
jury,  as  tho  court  had  decided  the  conriction  was 
bad.  The  court  then  charged  tho  jury,  that  as 
it  was  proved  the  land  in  question  was  wholly 
uneodosed.  they  should  qusMh  tho  conriotion. 
Tho  jury  retired  and  brought  in  a  verdict  for  tho 
reepondent,  with  9  i  b  damages.  Ths  court  there* 
upon  deelined  to  reeeiro  the  rerdist,  and  direoted 
the  jury  that  their  rerdlet  must  be  either  affirm- 
ing or  quashing  the  connctioo,  and  sa  the  court 
hi^  already  ruled  that  the  coAviotioa  was  bad  on 
the  grouads  stated,  it  wm  their  dctyto  qnaek  it 
Tho  jury  nevertheless  ro»dered  their  verdict 
affirming  the  oonvietiooi 

Immf^iately  after  the  rendering:  of  tho  verdict 
and  before  any>  order  of  tho  court  was  asade  in 
the  proaiseai  tho  appellant's  oounsol  moved  for 
a  new  trial,  at:  the  sane  sessions,  in  presence  of 
tho  respondent'aooansel^  whiek  after  dae  ooo- 
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siderntion  was  gmnted  by  the  court  the  respon- 
dent's ooansel  protesting  against  the  same  and 
against  the  power  of  the  oonrt  to  grant  the  new 
trial.  On  the  I'ith  of  June*  daring  the  same 
sittings  of  the  oonrt,  the  appeal  wan  again  called 
on,  when  the  respondent's  coansel  declined  to 
appear.  After  proof  of  the  serTioe  of  the  notice 
of  the  appeal  and  entering  into  the  recognisance 
required,  and  after  proof  given  bj  the  appellant 
that  the  land  was  wholly  unenclosed,  it  was 
ordered  bj  the  court  that  the  contiction  should 
be  quai<hed  with  costs.  The  costs  were  taxed 
by  the  ooart  at  £10  49  9d. 

A  certiorari  was  ordered  by  Morrison,  J.,  in 
Chambers,  on  the  27th  of  July,  to  bring  up  the 
proceedings.  It  was  served  on  the  6th  of  August 
and  a  return  made  to  the  writ  on  the  18th. 

In  Michaelmas  Term  last,  J.  A  Boyd  as  coun- 
sel for  Bingleman,  obtained  a  rule  nut  on  the 
chairman  of  the  quarter  sessions  and  his  associ- 
ate, naming  him,  two  of  Her  Majesty's  justices 
of  the  peace  who  were  present  at  the  same 
sefisions  in  1868,  and  Norman  Tearke  and  John 
Kelson,  to  shew  cause  why  the  order  and  direc- 
tion of  the  conrt  of  quarter  sessions,  at  the  said 
sittings,  setting  aside  the  verdict  of  the  jury  in 
faTour  of  the  respondent  in  the  matter,  and  also 
the  order  and  direction  of  the  court  that  a  new 
trial  should  be  hod  in  respect  of  the  said  appeal, 
and  the  said  entry  at  the  said  sittings  that  the 
said  conviction  should  be  quashed,  and  quashing 
the  same  with  costs,  made  after  the  said  trial 
bad  been  ordered,  or  some  one  of  them,  should 
not  be  set  aside,  and  the  said  verdict  of  the  jury 
ordered  to  stand  in  full  force  and  eiFeot  by  this 
court,  for  the  following  reasons : 

1 .  A  proper  notice  of  appeal  was  not  served. 

2.  A  jury  having  been  empanelled  to  adjudi- 
cate upon  the  appeal,  their  decision  was  condu- 
sive,  and  not  subject  to  be  aet  aside  and  a  new 
tr  al  ordered. 

i8.  The  court  acted  illegally  in  setting  aside 
the  Yerdict  and  awarding  a  new  trial  in  respect 
of  the  appeal,  as  they  had  no  power  to  make 
any  order  or  rule  for  such  a  purpose. 

4.  When  the  jury  rendered  their  verdict  it 
WAS  the  duty  of  the  court  to  have  ordered  the 
verdict  to  be  entered  on  record,  and  to  have 
given  judgment  in  accordance  therewith  in  affir- 
niarion  of  said  conviction,  and  the  court  had 
no  jurisdiction  to  set  the  same  aside  and  order 
the  conviction  to  be  quashed  with  costs  or  other- 
wise. 

5.  On  the  appeal  of  one  perty  convicted  the 
conrt  has  no  power  to  quash  the  conviction  as  to 
another  party  convicted,  who  does  not  appeal. 

The  rule  was  enlarged  until  this  Term,  when 

F  Read  showed  cause.  The  notice  of  appea 
was  properly  served  by  being  left  with  the  wife 
of  the  jasdoe.  The  statute,  Con.  8Ut.  U.  C. 
cap.  114,  sec.  1,  requires  it  to  be  given  to  the 
respondent  or  left  with  the  convicting  justice  for 
him.  In  R€gina  v.  Juitieei  of  York9hire,  7  Q  B 
164,  the  statute  required  the  notice  to  be  given 
to  the  justice,  and  it  was  held  sufficient  to  deliver 
it  at  his  dwelling  house,  though  not  to  him  per- 
sonally. The  statute  authorises  any  person 
aggrieved  to  appeal.  Tearke,  therefore,  being 
aggrieved,  though  only  one  of  two,  bad  a  right 
to  appeal ;  and  when  the  conviction  was  properly 
before  the  court,  being  illegal,  it  was  right  to 
quash  it.    The  return  does  not  show  that  any 
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one  applied  for  a  jury,  and  a  jury  could  not  pro- 
perly be  empannelled  unless  required  by  od€ 
pasty  or  the  other:  Con.  Stat.  V.  C.  cap.  Hi 
sec.  8.  Though  the  verdict  of  the  jury  affiriBed 
the  conviction,  no  judgment  of  the  conrt  was 
given  on  it  It  is  true,  in  CavU  v.  Bwnafori, 
1  Burr.  668,  it  is  stated  an  inferior  court  eaooct 
grant  a  new  trial.  The  Conrt  of  Quarter  Ses- 
sions, however,  is  not  an  inferior  conrt:  P«r 
Lord  Tenderton,  C  J.,\n  Rex  v.  Smiik,  8  B  &  C. 
848,  and  this  court  will  not  interfere  whh  iti 
practice :  Rez  v.  Hewea,  8  A.  ft  E.  7^ ;  or  reriev 
its  decision:  Rez  v.  Jiutieee  of  MomrnoutJukirt, 
1  D.  &  R  884 ;  Rex  v.  Jiulieet  of  Lticettertkm, 
7  M.  &  8.  448.  The  eonvietion  in  bad  on  tkc 
face  of  it,  because  it  gives  a  penalty  and  cnc- 
penaation  both,  which  the  statute  25  Vie.  cap.  'il 
does  not  allow.  Victoria  Plank  Road  Comp^ni 
V.  Simmone,  15  U.  C.  R.  803;  ReytMa  v.  WaUa, 
7  C.  P.  496,  seems  to  question  if  a  certiorari  t:'.; 
lie  after  conviction  appealed  to  Sessions;  bat 
subsequent  cases,  both  in  the  Court  of  QofKi'i 
Bench  and  Common  Pleas,  seem  to  hold  tbtt 
will. 

Roffd,  contra.  All  that  is  desired  is  to  pot  tkt 
matter  in  the  Quarter  Sessions,  where  it  on^A 
to  have  heen  left  by  the  court.  They  h%n  ti 
power  to  grant  a  new  trial  in  a  matter  of  sppet, 
nor  to  reserve  a  case  under  the  atatute :  Po^*- 
roif,  app.  and  TFilton,  resp.,  26  U.  C.  BL  i^ 
Both  partiefi  acquiesced  in  a  jury,  and  htnti 
appeared  and  conducted  the  case  before  the  jury. 
neither  party  can  now  object  that  thej  did  oct 
request  it.  When  the  new  trial  took  place  it  vu 
ex  parte,  and  the  respondent  may  even  nowsbov 
that  a  notice  of  appeal  was  not  served  oo  i^ 
proper  party.  Leaving  it  wi^  the  magistnu  is 
not  complied  with  by  tearing  it  with  bis  vi&. 
The  service  must  be  personal  on  the  partj,  oroa 
the  justice  as  his  agent,  i.  <.,  substitutional,  tr^ 
substitutional  service,  when  allowed,  must  be 
strictly  followed  It  cannot  be  on  some  one  ein 
as  agent  for  the  justice,  who  is  himself  oolj  i£ 
agent.  In  the  case  cited  the  eervice  was  to  l4 
on  the  justice  for  himself  The  proper  ttnlti 
of  such  notice  is  a  condition  precedent  to  hi^H 
the  case  heard :  Woodhonee  v  Woode^  29  L  J. 
M.  C.  149:  Morgan  v.  Sdwardt,  lb.  108  A$t4 
one  of  two  parties  appealing,  the  notice  of  sp- 
peal  should  at  all  events  have  been  coofiD<^i  t) 
the  conviction  as  regards  the  appellant :  V^^tJ 
on  Convictions.  860 ;  but  Retina  v.  Jtudcef  </ 
Oxfordshire,  4  Q  B.  177,  seems  an  aulboriij  thit 
a  mere  mi>take  in  the  form  of  noUoe  as  to  whether 
the  conviction  is  several  or  joint,  is  no  ground  for 
refusing  to  try  the  appeal.  The  appeleatf  janv 
diction  of  the  Quarter  Sessions  is  by  surut^ 
Con.  Stat  U.  C.  cap.  114,  which  is  silent  ts  to 
new  trials ;  and  Mo*9op  v.  Oreat  Northern  Rt'l- 
way,  16  C.  B.  680,  17  C.  B.  186,  shows  tbtta^s 
general  rule  an  inferior  court  cannot  grant  d«v 
trials.  The  case  of  CavU  v  Bumaford,  1  Barr. 
668.  is  to  the  same  effect  Tidd's  Practice.  901 
ed.  vol.  ii.  p.  906;  Rex  v.  Day,  Sayrr,  2i)i; 
Dickinson's  Q.  S  661 ;  HeepeUr  and  Skw.  1^ 
U  C.  R.  108;  Regina  v.  PorctU.  21  0.  C.  R  il5; 
Regina  v  Peterman,  28  U.  C.  R.  676.  and  other 
cases  In  our  own  courts,  show  that  a  certioran 
may  issue  to  bring  up  a  conviction  ftvm  an  iBf«* 
rior  court  after  an  appeal  to  the  Quarter  Se9iio<'^- 

BiCHABDs,  C.J.,  delivered  the  judgmeot  of  tb« 
oourt. 
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The  ease  of  Pomtirey^  Appellant,  and  WiUon, 
respondent  (26  U.  C.  R.  45),  decidee  that  the 
quarter  Bessions  had  no  power  to  reeerTO  for  the 
consideration  of  this  court,  under  Con.  Stat. 
U.  C.  oh.  112,  a  caee  which  has  been  appealed 
to  that  eoart  under  the  statate  allowing  appeals 
to  the  quarter  sessions. 

The  first  section  of  that  act  enacts  that,  when 
any  periion  has  been  oonTicCed  of  treason,  felony 
or  misdemeanor,  before  any  court  of  quarter 
Bessious,  the  justices  may  reserve  any  question 
of  law  which  arose  at  the  trial  for  the  consider- 
ation  of  the  justices  of  either  of  her  Majesty's 
saperior  courts  of  common  law.  The  act  re- 
ipeetiog  new  trials  in  criminal  cases  is  the  next 
in  the  Con  Stat.,  ch.  118,  and  the  first  section 
is,  wheneTcr  any  person  has  been  conTicted  of 
toy  treason,  felony  or  misdemeanor,  before  a 
coart  of  quarter  sessions,  such  person  may  apply 
for  a  new  trial  The  language  in  the  two 
statotes  seems  identical,  and  if  the  court  of 
qoarter  sessions,  when  a  case  has  been  appealed 
caDoot  reserre  any  question  of  law  for  the  con- 
gider^rion  of  the  judges  of  either  of  the  superior 
eonrts,  I  do  not  think  the  court  could  grant  a 
tew  trial  in  such  a  case,  under  the  authority  of 
ch.  113. 

Then  has  the  court  of  quarter  sessions  power, 
of  its  own  original  jurisdiction,  to  grant  a  new 
trial  on  the  merits  in  a  matter  of  appeal.  In 
the  case  of  The  Queen  ▼.  Berlrand  (L  R.  1  P.  C. 
626),  in  argument  it  is  stated,  **QrantiDg  new 
trials  is  a  practice  of  comparatiTely  modern  date. 
The  history  of  its  introduction  is  to  be  found  in 
Tht  King  t  Mawbey,  6  T.  R.  619,  which  was  a 
ease  of  misdemeanor  only.  In  a  note  to  the 
ei9e  of  The  King  ▼  The  InhabitanU  of  the  County 
0/  Ozford,  13  Bast,  410,  416,  it  is  stated  that 
there  is  no  instance  of  a  new  trial  being  granted 
in  a  capital  case.  All  the  authorities  upon  the 
point  are  collected  there."  In  the  cases  refer- 
red to.  it  is  stated  in  argument,  and  apparently 
S9ftented  to,  that  granting  new  trials  formed  no 
fact  of  the  common  law  jurisdiction  of  the  court, 
nor  was  it  given  by  statute,  but  arose  out  of  the 
imperious  necessity  of  doing  justice.  There  was 
no  remedy  formerly  in  civil  cases  but  the  attaiut 
of  the  jury,  which,  in  its  nature,  was  no  satis- 
faction to  the  party  wronged  ;  but  even  this  did 
not  extend  to  crimioil  cases.  The  first  instance 
recorded  in  the  books  of  a  new  trinl  granted, 
vasio  1648  (referred  to  in  1  Burr.  894),  and 
then  it  was  obserTed  it  had  been  done  before. 
If  a  defendant  were  unquestionably  guilty,  and 
^e  jury  acquitted  him,  though  there  is  a  palpa- 
ble failure  of  justice,  yet  the  court  cannot  grant 
&  new  trial.  On  the  other  hand,  if  the  defendant 
be  coDTicted  of  felony  or  treason,  though  against 
the  weight  of  eYideoce,  there  is  no  instance  of  a 
BiotioD  for  a  new  trial  in  such  a  case  ;  but  the 
jadge  passes  sentence  and  respites  execution  till 
application  can  be  made  to  the  mercy  of  the 
crown. 

The  case  of  Th€  Queen  t.  Scaife,  17  Q.  B.  288, 
u  indictment  for  robbery  removed  by  certiorari 
ioto  the  eourt  of  Queen's  Bench,  and  tried  at  the 
Holl  assises,  before  Mr.  Justice  Cress  well,  is  the 
only  recorded  ca^e  where  a  new  trial  was  grant- 
ed in  England  in  Felony.  That  case  is  expressly 
orenuled  by  the  Privy  Council  in  The  Queen  t. 
Bertrand,  above  referred  to. 

In  a  note  to  The  King  t.  The  InhabitanU  of  the 


County  of  Oxford,  18  East,  416,  it  is  stated,  the 
authorities  are  unanimous  that  an  inferior  juris- 
diction cannot  grant  a  new  trial  upon  the  merits, 
but  only  for  an  irregularity,  and  this  even  in 
civil  suits.  Many  of  the  authorities  are  there 
referred  to.  The  same  case  in  East,,  implied, 
shews  what  has  nerer  yet  been  successfully  con- 
tended for,  as  far  as  I  am  able  to  see,  that  the 
court  of  Queen's  Bench  will  not  issue  a  certiorari 
to  remove  an  indictment  for  a  misdemeanor  and 
proceedings  thereon  at  the  assises,  after  convic- 
tion and  before  judgment,  eought  for  the  pur- 
pose of  applying  for  a  new  trial  on  the  judge's 
report  of  the  evidence,  upon  the  ground  of  the 
verdict  beinpr  against  evidence  and  the  judge's 
direction.  In  that  case  the  motion  was  refused. 
If  the  judge  of  assise  could  have  granted  a  new 
trial,  there  would  have  been  no  necessity  for 
that  application,  and  so  astute  a  judge  as  Lord 
Elleoborough  would  have  referred  to  that  fact 
in  his  judgment;  and  the  reporter  Mr  East, 
who  adds  many  valuable  notes  and  authorities 
to  the  case,  a  learned  criminul  lawyer,  would 
have  referred  to  such  a  power  if  it  had  existed. 

The  Court  of  Oyer  and  Terminer  and  General 
Gaol  Delivery  are  not  courts  of  inferior  jurisdic- 
tion as  to  granting  new  trials,  more  than  the 
courts  of  general  quarter  sessions.  If  those 
courts  could  not  grant  a  new  trial  on  the  merits, 
I  fail  to  see  how  the  quarter  sessions  could  The 
fact  that  neither  of  the  learned  gentlemen  who 
argued  this  case  have  been  able  to  refer  us  to  a 
single  authority  shewing  that  the  quarter  sessions 
could,  independent  of  our  statute  on  the  subject, 
grant  a  new  trial  on  the  merits,  satisfies  me  that 
the  law  mast  be,  as  I  have  always  understood  it 
to  be,  against  such  a  power. 

If  such  a  power  existed  in  ordinary  cases,  it 
may  well  be  doubted  if  it  would  exist  in  exercis- 
ing a  statutory  jurisdiction  by  appeal,  when  no 
such  power  is  conferred  by  the  statute. 

We  therefore  come  to  the  conclusion  that  the 
court  of  quarter  sessions  had  no  power  to  grant 
a  new  trial,  or  to  order  the  conviction  to  be 
quashed  with  costs ;  and  that  the  order  grunting 
a  new  trial  and  quashing  the  conviction  must  be 
quashed. 

We  make  no  order  as  to  the  court  below  issuing 
any  process  to  enforce  the  conviction,  as  th%t  is 
not  sought  for  by  the  application  now  made  to 
us ;  and  if  we  were  asked  to  do  so,  before  issu- 
ing a  mandamus  we  shoiild  require  express  au- 
thority to  shew  us  that  the  quarter  sessions 
would  be  bound  to  give  effect  to  a  verdict  pro- 
nounced against  the  express  direction  of  the 
court. 

We  think  the  learned  chairman  of  the  quarter 
sessions  would  have  been  warranted  by  the  es* 
tablished  practice  at  the  assises,  in  refusing  to 
allow  the  party  to  call  further  witnesses,  or  his 
counsel  to  address  the  jury,  after  the  undoubted 
estallifihed  facts  had  clearly  shewn,  in  the  opin- 
ion of  the  court,  that  he  had  made  out  no  case. 
It  is  unseemly  to  allow  a  counsel  to  address  a 
jury,  and  to  urge  them  to  find  a  verdict  against 
the  ruling  of  the  court,  when  the  court  itself  will 
be  obliged  to  tell  the  jury  to  find  the  other  way. 
In  such  a  contest  the  juries  are  in  truth  made 
the  judges  instead  of  th(>  court,  And  the  judge 
enters  the  arena  as  a  contestant  with  the  advo« 
cate  for  a  favourable  decision.  Such  displays 
are  not  calculated  generally  to  assist  in  the  ad- 
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ministratioii  of  jastice,  or  to  indoee  respoet  io- 
wardB  thoM  ooncemod  in  sueh  ftdraioistration. 


COUNTY  COURT  CASB. 


Ih  thi  uavswm,  Of  SuTTOii,  Lahvlord,  y.  Bak* 

OROVT,   TbHAXT. 
Overholding  Tmanis  Act—Atsignu  of  rewnion. 

Under  the  Overholding  Tenants  Act^  81  Tic.  ciip.  26,  the 
word  ' '  landlord  "  inclades  the  assignee  of  the  reversioQ, 

The  late  Act  affords  a  more  eztensiTe  as  well  as  a  more 
expeditious  remedy  Hmo.  any  former  statute. 

[HooHB,  Oa  J.,  8t  Thomas.] 

The  faots  of  the  o&se  were,  that  one  Bartch 
demised  the  premises  to  this  tenant  for  a  term 
whioh  had  eipired,  but  before  the  end  of  the 
term  cooTeyea  the  rerersion  to  Satton,  who 
claimed  the  possession  as  landlord. 

EUis,  at  attorney  for  the  tenant,  denied  the 
relation  of  landlord  and  tenant  within  the  mean- 
ing of  the  Act,  npon  whieh  alone  the  County 
Judge  bad  jurisdiotlon.  Proof  of  title  and  of 
the  lease  baYing  been  made  from  Bartoh  to  Ban- 
croft,  and  no  attornment  shewn  from  Bancroft 
to  Sutton,  Mr.  Bllis  claimed  to  hare  the  proceed* 
ings  quashed  and  the  application  diaoharged  for 
want  of  privity  between  the  parties,  and  that 
the  fact  of  hie  being  in  posseseion  did  not  con- 
stitute Bancroft  Bntton'a  tenant:  nor  did  the 
assignment  of  the  rerersion  constitute  Sutton 
Bftnoroft's  landlord.  The  notice  to  qnit  and 
demand  of  possession  were  admitted. 

MeDouffall,  counsel  for  the  landlord,  cited  the 
18th  section  of  the  Act  as  to  the  meanings  of  the 
words  "tenant"  and  ** landlord,'*  whereby  they 
hare  as^igued  to  them  interpiHBtations  which 
their  ordinary  signification  .do  not  import,  and 
referred  to  Ntuh  ▼.  Skarp,  6  C.  L.  J  ,  N.  S., 
78,  as  good  authority  under  the  former  statute, 
but  not  under  the  Ontario  Act,  for  by  the  inter- 
pretation of  the  18th  section  no  room  whatever 
is  left  for  doubt. 

Hughes,  Co.  J.— In  the  Act,  4  Wm.  IV.  Cap. 
1,  I  find  an  interpretation  clause  (sec  59),  but 
no  Buch  meanings  attached  t;,o  the  words  **  land- 
lord "  and  **  tenant"  as-are  assigned  them  by  the 
ISth  section  of  the  Ontario  Act,  nor  do  I  find 
them  in  the  Con.  Stat  of  U  C.  Cap.  27.  The 
Act  27  &  28  Vic.  cap  80,  afford?  a  more  expe- 
ditious remedy  for  cases  coming  within  the 
meaning  of  the  previously  existing  statute,  but 
I  find  no  extension  as  to  the  kind  of  cases  whioh 
might  be  reached  by  that  remedy,  so  that  up  to 
the  passing  of  the  Ontario  Statute,  81  Vic.  Cap. 
26.  any  decision  of  the  Superior  Courts  as  to  the 
extent  of  the  remedy  and  the  class  of  caees  com- 
ing within  the  purview  of  the  then  existing 
statutes  would  apply  and  be  authoritative  Not 
80,  however^  sittce  the  passing  of  the  statute  now 
in  question,  because  the  word  **  tenant "  is  there- 
by declared  to  mean  and  include  an  occupant, 
a  sub- tenant,  under-tenant  (if  there  be  any  dif- 
ference between  **sttb"  and  ** under")  and  his 
and  their  aseigne  and  legal  representatives :  and 
the  word  *Mandtord"  is  declared  to  mean  and 
include  the  lessor,  owner,  the  party  giving  or 
permlttiog  the  ooenpation  of  the  premises  in 


queetion,  and  tl»e  person  entitled  to  the  posses- 
sion  thereof,  and  his  and  their  heirs  and  araijnis 
and  legal  representatives.  I  think  that  Bomff 
T.  Boiet,  9  U.  C.  L.  J.  218,  does  not  apply  as  la 
authority  in  this  case,  for  the  statute  in  qacstin 
affords  not  only  a  more  expeditious  but  a  moic 
extensive  remedy  than  was  ever  devised  or  coo* 
templated  by  any  previously  enaUng  statite, 
and  no  room  is  left  for  a  wall  founded  doubt  tbt 
the  word  landlord  includes  the  assignee  ef  tks 
rover  SI  Mi. 

I  therefore  decide,  1st.  That  this  is  a  eia 
clearly  coming  within  the  meaning  of  the  second 
section  of  the  Act.  2nd.  That  the  teoant  Bu- 
croft,  holds  without  color  of  right,  and  was  tea- 
ant,  ftc,  for  a  term  which  has  expired,  uJ 
wrongfully  refuses  to  go  out  of  possession  tben- 
of,  &o. 

Writ  of  postnnom.  orderti* 


QUBEirS  BBNCH. 

Faie  T.  Tbb  LomMv  aitd  NomTS-WisTiu 
Railway  Compaxtt. 

DamageB—Futwn  protpect^Negligence^BaUvay  comf^ 

Where  a  plaintiff  haying;  been  injured  through  the  b£> 
gence  of  the  defendant  can  show  that,  althoogb  i-^-J 
enjoying  at  present  a  small  income,  he  ha»  a  rrasrtiat^ 
prospect  of  increasing  that  income,  sach  piocpept  '•1%^ 
to  be  a  matter  of  ooasid«ratioo  for  the  jury. 

fQ.  B.  18  W.  R, »] 

This  was  an  action  tried  befbre  the  Lord  Chief 
Baron  at  Hartford,  and  waa  brought  to  recent 
damages  for  injuries  received  in  an  accident  ot 
the  defendants'  railway ;  a  verdict  *ati  foand  for 
the  plaintiff,  damages  £5,000,  with  £250  for  ex- 
penses. 

The  plaintiff  waa  a  clergyman  of  twenty  ?««» 
years  of  age,  enjoying  an  income  of  £250,  ts  > 
secretary  to  the  Irish  Mission,  and  it  was  sheva 
at  the  trial  that  he  was  a  young  man  of  gr«tt 
promise,  and  had  reasonable  expeetatioos  thftt 
he  should  increase  his  incflie  hereafter. 

It  was  admitted  that  helras  totally  iacap^si- 
tated  by  the  accident  for  the  present,  tod  tbit 
any  improvement  in  his  condition  was  a  B)iitfr 
of  great  doubt. 

Vernon  ffareourt,  Q  C,  now  moved  for  tn«» 
trial,  or  to  reduce  damages  on  the  ground  tbat 
they  were  excessive.  £5.000  is  an  exorbium  m 
when  calculating  on  £250.  Soch  a  som  voaid 
produce  a  larger  annuity.  How  can  tbe  prospect 
of  a  man  be  proved  ?  By  calling  friends  on  ww 
side  to  give  favorable  evidence,  and  witnesses  m 
the  other  to  disparage  ?  There  should  be  m* 
limit  as  in  America,  otherwise  railway  conipaii'« 
are  made  insurers  at  full  amount  witboot  &Q7 
means  of  ascertaining  the  value  of  wbat  is  ^' 
sured.  Ther«  should  be  some  power  to  proi«» 
themselves  by  special  contract,  as  there  is  to  ut 
case  of  horses,  goods,  &o. ;  cannot  the  pnBcip^« 
in  Hudley  v.  Baxendale,  2  W.  B.  802,  9  £i  »i 
be  applied  here  T 

*  See  Editorial  remarica  on  page  18.— Kds.  L  J. 
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CocKBURir,  G.J. — Certainly  not  The  arg«- 
iDeDt  of  Mr.  Harcoart  ealU  on  us  to  UJlo  upon 
oaraelyes  the  faDctioos  of  tho  Legislatare  and  to 
establish  a  new  prineiple.  True  it  ie  that  to  do 
foil  jastiee  in  fome  oases  damages  are  so  great 
ad  to  caase  seriouH  InooBTenieDoe,  but  that  ia 
no  reason  for  altering  a  prinoiple.  If  a  railway 
nodertakes  to  carry  a  passenger,  and  is  gnilty  of 
negligence,  the  passenger  is  entitled  to  bring  an 
totion,  and  in  considering  ttie  case  Juries  are 
to  talte  into  account  two  things:  first,  pecnniary 
loss  in  profession  or  business ;  secondly,  iigury 
to  the  person  or  health ;  for  pecnniary  loss  the 
jarj  should  consider  not  merelj  the  amount  of 
iscome  but  also  the  reasonable  probability  of  ac- 
qairing  larger  income  in  future.  It  would  be 
monstrous  if  when  a  man  has  reached  a  certain 
stage  ID  his  career,  yet  judging  from  the  past  you 
esQ  see  with  reasonable  certainty  that  he  will 
increftse  his  income,  yon  should  exclude  such 
^  eoosiderations  from  the  jury.  You  would  exclude 
'  a  most  important  element  and  inflict  the  gravest 
injustice.  The  jury  are  bound  to  take  into  ae- 
eoant  not  only  income,  but  the  destruction  and 
annihilation  of  health  and  prospeots.  Here  is  a 
man  at  the  outset  of  life,  of  great  promise,  with 
his  prospeots  ruined  and  his  health  destroyed.  1 
coDsider  £5,000  within  reasonable  limits. 

MiLLOR,  LvsH,  HAViiBir,  J.J.,  eoaenrred. 

BuU  refused* 


CHANCERY. 


GiLLTATT  V.    GiLLIATT. 

Bdi  of  Land  by  Auction  Act,  1867  (JSO  d  SI  VUt,  «.  U8J— 
Employment  of  puffer—Beserwd  bidding.* 

Land  was  offered  for  saJe  by  auction,  subject  to  a  reserved 
jirif  f-,  bnt  a  right  to  bid  wft«  not  reserved. 

Htld,  that  the  employment  of  a  person  to  bid  on  the  sel- 
ler's behalf  was  iUegid,  and  vitiated  the  sole. 

[M.  &  18  W.  a  208.] 

This  was  an  adjourned  summons.  The  facts 
vere.  that  under  the  decree  in  this  cause  an 
estate  in  Sussex  was  offered  for  sale  by  auction 
by  Messrs.  Norton,  Trist,  Watney  &  Co.,  the 
eminent  auctioneers,  subject  to  conditions  of 
Bale,  the  second  of  which  was :  **  The  sale  is 
Bnbject  to  a  reserved  bidding,  which  has  been 
fixed  bj  the  judge  to  whose  court  this  cause  ia 
attoched." 

No  right  to  bid  was  reserted^on  behalf  of  the 
oiraera. 

The  estate  waa  knocked  down  to  a  purchaser 
fbr  £29,000,  which  was  the  reserted  price.  The 
purchaser  afterwards  disooTcred  that  a  puffer 
hd  heen  employed  by  the  auctioneer,  and  ao- 
coTdinglj  took  out  the  present  summons  to  set 
uide  the  sale. 

It  was  in  evidence  that  one  puffer  had  been 
employed  who  bid  for  himself,  and  made  in  all 
fonr  biddings,  but  did  not  bid  beyond  £28,000. 

The  Sale  of  Land  by  Auction  Act  (1867),  sec. 
5,  pTOf  ides  that  the  conditions  of  sale  by  auction 
of  any  land  shall  state  whether  such  land  will  be 
lold  without  reserre,  or  subject  to  a  reserred 
price,  or  whether  a  right  to  bid  is  reserred.  If 
nis  stated  that  such  land  will  be  sold  without 
reserve,  or  to  that  effect,  then  it  shall  not  be 
lawful  for  the  seller  to  employ  any  person  to  bid 
At  such  sale,  or  for  the  auctioneer  to  take  ^now- 
iQg'y  any  bidding  from  any  such  person. 


JesHlf  Q.C.,  and  WkUehome,  in  support  of 
the  summons. 

&r  B.  Bagg^Uay,  Q.G.,  and  LmigKwihy^  for 
the  owners,  submitted  that  the  employment  of  a 
puffer  under  the  circumstances  of  the  case  was 
immaterial,  inasmuch  as  he  did  not  bid  up  to  the 
reserved  price. 

Mortimer  Y.  BeU^  14  W.  R.  68,  L.  R.  1  Ch.  lOt 
was  referred  to. 

Lord  RoHiLLT,  M.  R.— The  meaning  of  the  Act 
is  clear,  that  in  every  case  of  a  sale  of  land  by 
auction,  the  owner  must  state  In  the  conditions 
of  sale  whether  there  is  a  reserved  price,  and  if 
he  also  mean  to  employ  a  puffer  he  must  say 
that  a  right  to  bid  is  reserved.  This  has  not 
been  done  in  the  present  case;  the  purchase!* 
must  therefore  be  discharged,  and  the  deposit 
returned  with  interest  at  four  per  cent. 

UNITED  STATES  REPORTS. 


SUPREME  JUDICIAL  COURT  OF  MAINE. 


Qio.  W.  Pbbhtiss  ▼.  Elibea.  W.  Shaw  st  al. 

The  plaintur  was  tmlawfnlly  Belied  by  the  defendants, 
earned  thence  three  miles  and  confined  in  a  room  seve- 
nd  hount,  and  tlience  to  a  town  meeting,  where  he  took 
an  oath  to  support  the  Constitution  of  the  United  States, 
and  was  discharged.  In  the  trial  of  an  action  of  tres- 
pass, based  upon  these  facts,  the  plafa^tiff  claimed  (1.) 
Actual  dunages  resulting  firom  his  selaure  and  detention : 
(2.)  Damages  for  the  indignity  thereby  suffered ;  (3.) 
Funitive  darasges.    Held: — 

1.  That  the  plaintiff  was  entitled  to  reoover  ftill  pecuniary 
indemnity  for  tlie  actual  corporeal  injury  received,  and 
for  the  actual  damages  directly  resulting  therefrom,  such 
as  loss  of  time,  expense  of  cure,  and  the  like : 

2.  That  the  declarations  of  the  plaintiff,  made  prior  to  the 
nnlawful  arrest  and  tending  to  provoke  the  some,  not 
being  a  legal  justiU';atiun  uiereof,  are  iuaduiissible  in 
mitigation  of  the  actual  damages ;  bnt, 

8.  That  such  declaration  made  on  the  same  day,  and  com- 
municated to  the  defendanta  prior  to  such  arrest,  together 
with  aU  the  facts  and  circumstances  fairly  and  clearly 
connected  with  the  arrest,  indicative  of  the  motives, 
provocations,  and  conduct  of  botli  parties,  are  admisisabla 
upon  the  oaestion  of  damages  claimed  upon  the  other 
two  grounds. 

The  writ  was  dated  June  15th  1867,  and  con- 
tained a  declaration  in  trespass,  snbstaatially 
alleging  that  Elisha  W.  Shaw  (a  deputy  sheriff  k 
Putnam  Wilson,  Jr.,  OliTsr  B.  Rowe,  Hollis  t. 
Rowe,  and  Daniel  Dudley,  on  the  16th  April  1866, 
at  Newport,  with  foroe  and  arms,  assaulted, 
beat,  and  bruised  the  plaintiff,  thereby  perma- 
nently iiguring  his  hip  and  back,  Tiolently  for- 
cing him  into  and  locking  him  in  a  room  in  the 
Shaw  House,  subjecting  him  to  remain  there 
fiTO  houra,  violently  taking  him  ftrom  thence  into  a 
carriage  and  carrying  him  agunat  hia  will  to  the 
town-house  in  Newport. 

The  plaintiff  introduced  eyidenoe  tending  to 
show  that  in  April  1866,  while  he  was  at  a  black- 
smith's shop  in  Newport,  where  he  was  having 
his  horses  shod,  Shaw,  Dudley,  Wilson,  and  H.  J. 
Rowe  seized  him,  and  forcibly  putting  him  into 
a  waggon,  transported  him  a  prisoner  three  miles 
distant,  to  Newport  Tillage,  and  confined  him  for 
a  veral  houra  in  a  room  in  the  hotel  there ;  that 
seorowd  of  men  aooompanied  the  fonrdefendaata 
to  the  shop  and  from  thence  to  Newport  village  ; 
that  the  four  defendants  inflicted  iojuries  upon 
the  person  of  the  plaintiff;  and  that  threats  of 
extreme  personal  injuries  were  made  to  the  plain- 
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tiff,  both  at  the  blaeksmith  shop  and  at  Newport 
Tillage,  hy  some  persons. 

There  waa  conflicting  testimonj  as  to  the  ex- 
tent of  the  injuries  to  the  plainrCiff 's  person. 

The  defendants,  against  the  objections  of  the 
plaintiff,  introduced  CTidence  tending  to  show 
that  the  four  defendants  seised  the  plaintiff  in 
the  forenoon  of  the  day  on  which  the  news  of 
the  assassination  of  Presideot  Lincoln  was  re- 
ceiTcd :  that  when  the  plaintiff  stepped  into  the 
blacksmith  shop,  he  said,  addressing  one  Gil- 
man  ^who  was  a  witness  In  this  ease) :  **  He 
that  araweth  the  sword  shall  perish  by,  the 
sword,  and  their  joj  shall  be  tamed  into  mourn- 
ing;*' that  Oilman  (alluding  to  the  assassioatiou 
of  the  President)  said  to  the  plaintiff;  *'  I  sop- 
pose  there  are  some  who  are  glad  of  it ,"  that 
the  plaintiff  thereupon  replied:  "Yes;  I  am 
glad  of  it ;  and  there  are  fifty  more  in  town  who 
would  say  so  if  they  dared  to  ;"  that  Oilman  re- 
joioed  that  the  plaintiff  would  be  glad  to  take 
those  words  back ;  that  the  plaintiff  responded 
substantially  that  he  would  not ;  and  that  Oil- 
man thereupon  informed  the  plaintiff  that  he 
should  report  him. 

Oq  cross-examination.  Oilman  testified  that  he 
thonght  that  the  plaintiff,  when  speaking  of  the 
assassination,  saidlt  might  stop  the  further  effu* 
sion  of  blood. 

Against  the  objections  of  the  plaintiff,  the  de- 
fendants also  introduced  CTidence  tending  to 
proTC  that  the  blacksmith  shop  was  three  miles 
from  Newport  ▼illage,  where  three  of  the  defend- 
ants were ;  that  Oilman,  in  about  twenty  minutes 
after  his  conTcrsation  with  the  plaintiff,  told  it 
to  the  defendant  Wilson ;  that  Oilman  and  Wilson 
went  to  Newport  Tillage  and  informed  the  four 
defendants  of  the  plaintiff's  declarations  concern- 
ing the  assassination ;  that,  about  two  hours 
afterwards,  the  four  defendants  proceeded  to  the 
blacksmith  shop  and  did  the  act  proTcd  by  the 
plaintiff ;  that  there  was  great  excitement  in  the 
public  mind  upon  the  receipt  of  the  news  of  the 
assassination. 

The  plaintiff  reasonably  objected  to  the  admis- 
sion of  the  alleged  declarations  of  the  plaintiff, 
made  to  Oilman  that  day :  but  the  presiding 
judge  ruled  that  the  plaintiff's  declarations  made 
that  day,  concerning  the  assassination  of  the 
President,  might  be  giTcn  in  eTidence  de  ben$ 
eise,  it  haTing  been  stated  by  the  defendants' 
oouDsel  that  they  should  proTc  the  same  had  been 
communicated  to  the  defendants  before  their 
arrest  of  the  plaintiff. 

Against  the  objections  of  the  plaintiff,  the  de- 
fendants also  introduced  eTidence  tending  to  proTC 
that,  after  the  confinement  of  the  plaintiff  in  the 
hotel,  he  was  taken  by  them,  on  the  same  day, 
to  a  public  meeting  of  the  citiiens,  called  at  the 
town-hoQse,  at  which  a  moderator  and  a  clerk 
were  chosen,  and  acted  officially;  that,  at  the 
meeting,  a  Tote  was  passed  that  the  plaintiff  be 
discharged  upon  his  taking  an  oath  to  support 
the  Constitution  of  the  United  States:  and  that 
the  plaintiff  Toluntarily  took  such  oath  and  was 
thereupon  discharged. 

The  defendants  also  introduced  eTidence  tend- 
ing to  show,  that,  before  arresting  the  plaintiff, 
telegraphic  communication,  relatlTC  to  the  plain- 
tiff's declarations  concerning  the  assassination, 
was  had  with  the  proTost-marshal  at  Bangor, 
who  replied  by  telegraph,   that  he  should  be 


arrested  and  held;  that  thereupon  tbedefeadknt 
Shaw,  then  aii  acting  deputy  sheriff,  with  tbrea 
other  defendants,  acting  under  his  orders,  pro- 
ceeded to  make  the  arrest ;  and  that  tfaej  honest- 
ly belioTed  that  they  had  a  legal  right  to  do  wbit 
they  did,  and  had  no  malice  towards  the  pUiotiff. 
As  to  the  four  defendants  proTed  to  ha? e  beea 
present  (and  the  other,  if  found  to  haTe  partici- 
pated), the  presiding  judge  instraeted  the  jar; 
that  the  defendants  had  shown  no  legal  ja»tifici- 
tion  for  their  acts,  and  most  be  found  gailtj; 
that  the  only  question  for  the  jury  wis  the 
amount  of  damages;  that  the  plaintiff  eUins 
damages  on  three  grounds : — 

1.  For  the  actual  injury  to  his  person  sod  for 
his  detention ; 

2.  For  the  injary  to  his  feelings,  the  indignitj, 
and  the  public  exposure ;  and, 

8.  For  punitiTe  or  exemplary  damages. 

That  they  were  bound  to  gtTe,  at  all  CTtots, 
damages  to  the  ftill  extent  for  the  injuries  totb« 
plaintiff's  person  and  for  his  detentioo. 

That,  as  to  damages  for  the  second  and  thlH 
grounds.  It  was  for  the  jury  to  determine,  on  ik.*   ; 
whole  eTidence,  whether  any  should  be  allowel 
and  the  amount 

The  presiding  judge  explained  to  the  jarf  ibe 
nature  and  grounds  of  suoh  damage,  and  io* 
structed  them,  inter  alia,  that  they  could  oolj 
consider  the  eTidence  introduced  by  the  defmi- 
ants  under  the  second  and  third  heads  abofe  h\ 
forth,  and  in  mitigation  of  any  damages  tb«j 
might  find  under  either  or  both  of  said  heads,  it, 
in  their  judgment,  those  facta  did  mitigate  sucb 
damages ;  but  that  they  could  not  consider  \hm 
under  the  first  head. 

The  jury  acquitted  0.  B.  Rowe,  and  foood  i 
Terdict  of  guilty  against  the  other  'defeodA0L\ 
and  assessed  damages  in  the  sum  of  $6.46. 
Whereupon  the  plaintiff  alleged  exceptiona 

IT.  B.  MeCriUtt^  tor  the  plaintiff,  cootendtti, 
inter  a/ta,  that  the  language  of  the  plaintiff  w»< 
not  a  sufficient  proToca^on.  It  was  not  persobiL 
to  any  of  the  defendants :  Coming  t.  Corning,  i 
Selden  97 ;  ElUworlh  t.  Thompsoi,  18  Wend.  t5S 

Sufficient  proTocation  cannot  be  prored  ia 
mitigation  when  the  assault  and  balterj  were 
deliberately  committed.  The  assault  must  m- 
company  the  proTOcation  before  the  blood  hii 
time  to  cool.  The  question  is,  waa  there  time 
for  a  reasonable  man  to  reflect,  and  not  wbetba 
the  defendants  continued  in  a  state  of  passioo: 
Cope  T.  Sullivan,  8  Selden  400;  Avery  i  Rof, 
1  Mass.  11;  Lee  t.  Woolsey,  19  Johns.  319; 
WiUie  T.  Forreat,  2  Duer  818. 

Words  cannot  constitute  justification.  Words 
can  ncTor  be  sufficient  proTocation.  Thej  d*7 
proToke  extreme  anger,  and  the  anger  be  ad* 
mitted  in  mitigation.  But,  if  ihe  blood  bss  time 
to  cool,  the  assault  is  regarded  as  delibent^I; 
done  and  cannot  be  mitigated.  Any  other  rolfl 
would  be  subTersiTC  of  the  order  of  society. 

L.  Barker^  for  the  defendants. 

KiHT,  J. — ^The  case,  as  presented  to  the  jorj 
ander  the  rulings,  was,  in  snbstance  and  effect. 
one  where  a  default  had  been  entered  and  tn 
inquisition  of  damages  had  been  allowed  before 
a  jury.  The  jury  had  no  discretion  allowed  to 
them,  except  as  to  the  amount  of  damages  to  be 
inserted  in  a  Terdict  for  the  plaintiff.  The  mM 
question  is  whether  the  directions  giTeo  bj  the 
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jadge  to  the  jarj  to  govern  them  in  the  assess- 
meat  of  damages  were  correct. 

The  plaintiff  claimed  damages  for  ssTeral  dis> 
tlnct  matters,  and  asked  that  the  jnrj  should 
foand  their  Terdiot  on  these  priociples,  Tis. : — 

1.  The  actual  iojary  to  his  person  and  the 
detention  and  imprisonment. 

2.  The  injury  to  his  feelings,  the  Indignttj  and 
pablio  exposure  and  contumely. 

3.  Punitive  or  exemplary  damages  in  the 
nature  of  punishment,  and  as  a  warning  to 
others  not  to  offend  in  like  manner. 

The  judge  very  uneqniTocally  instructed  the 
jurj  that  the  defendants  had  shown  no  legal 
justification  for  their  acts,  and  most  be  found 
guilty,  and  that  the  only  question  for  them  was 
the  amount  of  damages, — that  they  were  bonod 
to  gtTe  damages  at  all  CTcnts  for  the  injuries  to 
the  plaintiff's  person,  and  for  detention  to  the 
full  exteot  of  s  lid  damages ;  that  they  could  not 
consider  the  testimony  pot  in  by  defendants  in 
mitigution  of  such  actual  damages,  but  must 
giTe  a  verdict  for  matters  named  under  the  1st 
head  to  the  full  amount  proved  without  diminu- 
tion, on  account  of  any  matters  of  proTocatian, 
or  in  extenuation. 

The  judge  further  instructed  the  jury  that.they 
might  consider  the  testimony  put  in  by  defend- 
ants under  the  *iSnd  and  3rd  heads,  above  stated, 
in  mitigation  of  any  damages  they  might  find  the 
plaintiff  had  sustained  under  either  or  both*  of 
said  grounds.  These  rulings  present  the  ques- 
tion whether  the  evidence  objected  to  was  admis- 
sible for  the  special  purpose  to  which  it  was 
confined.  It  was  not  in  the  case  generally,  but 
its  consideration  and  application  was  restricted 
to  the  special  grounds  of  damages  set  up  beyond 
what  may  properly  be  termed  the  actual  dam- 
i^ses.  It  was  entirely  excluded  as  s  justification, 
or  as  mitigating  in  any  degree  the  actual  dam- 
ages. 

The  distinctive  points  of  the  rulings  which  per- 
haps distinguish  them  from  some  cases  in  the 
reports,  and  some  doctrines  in  the  text-books, 
are,  first,  that  they  exclnde  entirely  this  species 
of  evidence  in  mitigation  of  actual  damages*— 
sod,  secondly,  that  they  admit  it  in  mitigation  of 
damages,  claimed  on  the  other  grounds  of  injury 
to  the  feelings,  indignity,  and  punitive  damages, 
although  the  evidence  related  to  matters  which 
<^id  not  transpire  at  the  instant  of  the  assault, 
hat  on  the  same  day,  and  manifestly  connected 
directly  with  the  infliction  of  the  injury  com- 
plained of. 

It  is  unquestionable  that  many  authorities  can 
be  found  which  seem  to  negative  the  proposition 
that  acts  or  words  of  provooation,  except  those 
done  or  ottered  at  the  moment,  or  immediately 
connected  in  time  with  the  infliction  of  the  injury, 
can  be  given  in  evidence  in  mitigation  of  dam- 
ages. But  most  of  these  cases  seem  to  be  pre- 
dicated upon  the  idea  of  mitigation  of  the  posi- 
live,  visible  damages, — those  damages  to  which 
the  party  would  be  entitled  on  account  of  the 
^taal  bjnry  to  his  person  or  his  property. 

It  is  important  to  settle,  as  well  as  we  oao» 
the  genera]  principle  which  lies  at  the  foonda- 
tion  of  the  law  applicable  to  damages,  occasioned 
^7  the  illegml  acts  of  the  defendant.  We  under- 
Bland  that  rule  to  be  this— a  party  shall  reoQver. 


as  a  pecuniary  recompense,  the  amount  of  money 
which  shall  be  a  remuneration,  as  near  as  may 
be,  for  the  actual,  tangible,  and  immediate  result, 
injury,  or  eonsequenoe  of  the  trespass  to  his  per- 
son or  property.  But,  in  the  application  of  this 
general  principle,  there  has  been  great  diversity 
in  the  decisions,  and  in  the  doctrines  to  bo  found 
in  the  text-books  touching  the  point  of  mitiga 
tion  or  extennatian. 

In  reference  to  injuries  to  the  person,  it  was 
soon  seen  that  this  literal  and  limited  rule,  if 
applied  inexorably,  would  fail  to  do  justice. 
The  cas^  is  at  once  suggested,  where  an  assault 
and  battery  is  shown  to  have  been  wanton,  un- 
provoked, and  grossly  insulting;  inflicted  clearly 
for  the  purpose  of  disgracing  the  recipient,  and 
at  such  a  time  or  place  as  would  give  publicity 
to  the  act,  and  yet  (he  actual  injury  to  the  per- 
son very  slight,  or  hardly  appreciable.  Shall 
the  law,  in  such  a  case  of  wanton  insult  and  in- 
jury, give  only  the  damages  to  the  face  or  the 
person,  as  testified  to  by  a  surgeon  T 

On  the  other  hand,  a  oase  is  suggested,  where 
the  injury  to  the  person  was  severe,  a  broken 
limb  or  grievous  wounds,  or  permanent  or  partial 
disability,  and  yet  the  party  suffering  had  been 
guilty  of  gross  abuse,  provoking  the  assault  by 
^insulting  language  or  false  accusations,  or  most 
offensive  libels  upon  the  defendant  or  his  family, 
or  had  outraged  the  community  in  which  ho* 
lived,  by  a  series  of  acto  or  declarations  which 
justly  aroused  and  kept  alive  the  indignation, 
which  at  last  found  vent  in  the  infliction  of  some 
personal  indignity,  accompanied  by  force  and 
violence,  which  resulted  in  the  serious  manner 
above  stated.  What  is  the  rule  as  to  such  dam- 
ages, applied  to  the  aggravations  in  the  one  case, 
and  the  mitigations  iu  the  other? 

If  we  take  tho  case  of  such  an  assault,  which 
has  been  provuked  by  words  or  acts  at  the  time 
of  the  trespass,  and  so  immediately  connected 
therewith  that  all  authorities  would  agree  in  ad- 
mitting the  evidence  in  mitigation,  the  preoise 
question  then  is,  for  what  purpose  can  it  be 
used,  and  what  damages  can  it  mitigate  7 

{To  be  continued.) 


BE  VIEW  3. 


The  Insolvent  Act  of  1869,  with  Tariff, 
Notes,  Forms  Ac.  By  James  D.  Edgar, 
Barrister-aMaw.  Toronto:  Copp,  Clark  & 
Co.,  1869. 

This  is  in  effect  a  second  edition  of  Mr. 
Edgar^s  annotated  edition  of  the  Insolvent  Act 
of  1864.  Since  then  a  number  of  cases  have 
been  decided  both  here  and  in  England,  which, 
the  former  particularly,  are  of  special  import- 
ance in  construing  the  Act  now  in  force,  and 
will  be  found  collected  in  their  appropriato 
places  throughout  the  work. 

As  this  Act  is  applicable  to  the  Proyinces 
of  Quebec,  New  Brunswick  and  Nora  Scotia, 
as  well  as  Ontario,  we  hope  that  a  coliection, 
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such  as  that  before  xis,  of  the  prindpal  cases 
explanatory  of  the  Act,  may  tend  to  assimi- 
late the  practice  in  the  different  Proyinces, 
but  this,  as  the  author  remarks,  cannot  enMure 
uniformity,  which  can  neyer  be  attained  with- 
out rule^  being  made  to  effect  that  object 
There  should  be  rules  applicable  alike  to 
Ontario,  New  Brunswick  and  Noya  Scotia, 
and  which  might  be  framed  by  a  joint  com- 
mittee of  Judges  from  these  Prorinces,  with 
such  particulr  rules  for  each  as  might  be 
found  necessary,  owing  to  any  peculiar  ad* 
ministration  in  the  indiyidual  ProTinces ; 
though  it  could  scarcely  be  expected  that 
the  Province  of  Quebec  could  join  in  rules 
which  might  be  framed  Jot  the  other  Pro- 
vinces, owing  to  the  peculiarity  of  her  laws. 
This  might  be  made  one  step  towards  the  as- 
similation of  the  laws  in  the  English-speaking 
Provinces,  referred  to  in  the  British  North 
America  Act  of  1867. 

The  book  before  us  is  in  every  respect  su- 
perior to  the  edition  of  1864,  both  as  to  the 
matter,  and  in  its  general  appearance. 

There  are  some  usefhl  forms  in  the  appendix, 
as  also  the  tariff  of  fees  under  27,  28  Yia 
c  17,  which,  by  the  way,  has  strong  internal 
evidence  of  being  prepared  with  more  refer- 
ence to  the  value  of  money  fifty  years  ago  than 
at  present 


GHANCEBT  SFBINQ  SITTINGS,  1870. 
Ai  fimatty  aUOed  by  the  Court 

The  Hon.  Viee-Cbaiicellor  STaona. 

Toronto Tuesday March  16 

The  Hon.  Tice-Chaooellor  Mowat. 

Stratford. Tuesday April  6 

GoderichM   ••••••••  Friday ...••.  ••• **  8 

Sarnia Tuesday  ....    **  12 

Sandwich  Friday.* "  16 

Chatham -...  Tuesday   **  19 

London    Tuesday  .  <«  26 

Woodstock Saturday «*  80 

Simcoe Friday May  6 

The  Hod.  the  Chahoillob. 

Hamilton..^ Tuesday ..April  12 

Brantford Thursday.. *«  21 

Lindsay... Thursday.. •<  28 

Guelph Thursday May  6 

Barrie Wednesday *•  11 

Owen  Sound Wednesday.. "  18 

St.  Catharines....  Monday  ..M **  28 

Whitby  Friday June  8 

The  Hon.  Vice-Chanoellor  Siaoira. 

Ottawa.* .•«..  Thursday May  6 

Cornwall Tuesday ••  10 

Brookville Tuesday «<  17 

Kingston  Friday   •*  20 

Belleville  Thursday • '*  26 

Peterborough . ...  Wednesday June  1 

Cobourg Monday  **  6 


SPRING  ASSIZES,  1870. 

Eabtsbh  CIBCT7IT. — Mr  Jtutke  OalL 

Kingston  ..•— • •  Tuesday  ^....^March  15. 

BrockTille Tuesday "   29. 

Perth Tuesday........  April  5. 

Ottawa.. Tuesday  .. **   VI 

L*Orignal Wednesday...      "   27. 

Cornwall Monday.. .May    2. 

Pembroke Tuesday  ......      «'   10. 

MroLAHO  CtaouiT. — JTr  Justice  Gwyieu 

Lindsay « Monday March  14. 

Peterboro Monday "   21 

Cobourg Friday "  25, 

Belleville Thursday  «...      «*  81. 

Whitby.- Monday April  11. 

Napanee Wednesday...      "   27. 

Picton Monday Maj    2. 

NlAOAftA  ClBCUIT. — Mr,  JuBtict  IflboA. 

Mlltoy Monday Marth  li 

St.  Catharines Wednesday ...      ''  SO. 

Welland Monday April  II. 

Barrie Monday **   IS- 

Hamilton  Monday "  *X 

Owen  Sound Tneaday  . Haj  \t 

^OztOED  CiECUlT. — TU  Chitf  JuMtiee  of  Ontario 

Brantford Monday . ......March  li 

Berlin Friday "   1?. 

Guelph Wednesday...      **  ^ 

Woodstock. ....... M .-..    Monday April  IS. 

Stratford Monday "   :h. 

Simcoe  ...«.«.....•....•••  Tuesday  ......  May    S. 

Cayuga...... Tuesday  ......      *'  10- 

WisTBBN  CiBCUiT — Mr.  Joatice  Mwrwm. 

London Monday  . ......  March  21. 

St.  Thomas Wednesday...      *'   30. 

Sandwich Tuesday April  5. 

Chatham Tuesday  .....       '*   12 

Sarnia Tuesday   .....      "   ^ 

Goderich Monday Hay    1 

Walkerton Monday......      **    d. 

HoMi  Circuit— 2%e  Chi^  Juttiee  of  thi  CmwM 

i^Uas, 

Brampton Monday ..March  \h. 

Toronto Monday March  21 . 


CvRious  TiHumas. — Hugh  de  Saint  Philbert 
holds  the  manor  of  Creswell,  In  tiie  Coantj  of 
Berks,  by  the  seijeanty  of  carrying  bottiei  of 
Wine,  for  the  breakfast  of  our  lord  the  King,  and 
it  was  called  the  seijeanty  of  the  Huse,  throagh 
the  kingdom  of  England. 

The  Mayor  and  Burgesses  of  Oxford,  bjeha> 
ter,  claim  to  serre  in  the  office  of  butlership  to 
the  King,  with  the  citisens  of  London,  with  all 
fees  thereunto  belonging,  which  was  allove<i  at 
the  Coronation  of  King  James  II.,  and  to  h%n 
three  maple  cups  for  their  fee.  They  had  alsa, 
ex  ffratia,  allowed  a  large  gilt  bowl  and  eorer. 


TO    CORRESPONDENTS- 

•*  T.  A.  A.*— We  ngret  we  cannot  insert  your  letter,  «• 
we  have  already  expresaly  dealt  with  tbe  aal^ect  spo^^ 
of,  and,  aa  we  beliere,  in  the  right  way. 
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DIARY   FOR    MARCH. 


1.  Tuea.  St,  David,    Shrove  Tuesday.    Sub-Treasurer  of 

school  moneys  to  report  to  County  Auditors. 

2.  Wed.   Ash  Wednesday. 

6.  SUN.  Ist  Sundag  in  Lent. 

8,  I'ues.  General  Sessiooa  and  County  Court  Bitting* 
County  York 
13.  SUN.  2iwi  Sunday  in  Lent. 
17.  Thar.  St.  Patrick^s  Day. 
20.  sex.  Srd Sunday  in  Lent 
25.  Fri..   Lady  Day. 
27.  BUN.  4IA  Sunday  in  Lent, 


'^U  §g0(al  ^mtt%* 
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CRIMINAL  LAW  CONSOLIDATION. 
A  good  work  was  done  last  Session  by  the 
Minister  of  Justice  in  placing  on  the  Statate 
Book  of  the  Dominion  a  series  of  Acts  assimi- 
lating and  consolidating  with  valuable  amend- 
ments the  whole  body  of  the  Criminal  Law. 
Something  was  accomplished  the  preyious  Ses- 
sion, and  something  yet  remains  to  be  done  in 
respect  to  minor  outlying  enactments  to  make 
a  perfect  whole,  but  we  can  even  now  boast  of 
a  more  complete  consolidation  than  they  haye 
in  England,  and  we  refer  to  cap.  29  of  82  &  88 
Vic,  "  An  Act  respecting  procedure  in  Crimi- 
nal cases  and  other  matters  relating  to  Criminal 
Law/' in  proof  of  the  assertion.  All  the  lead- 
ing acts  are  founded  on  the  Consolidated  Cri- 
minal Statutes  passed  in  England  as  modelSi 
with  such  alterations  and  modifications  as 
were  required  to  suit  these  enactments  to  the 
condition  of  Canada,  and  such  as  were  neces- 
sary to  suit  the  tribunals  and  mode  of  pro- 
cedure in  courts  of  the  seyeral  Proyinces. 

These  measures  were  all  prepared  after  the 
most  careful  consideration  by  the  Minister  of 
Justice  and  upon  conference  with  leading 
jurists  and  public  men  from  the  seyeral  Pro- 
vinces, and  were  put  into  shape  under  the 
direction  of  the  Minister  of  Justice  by  that 
Tery  able  lawyer  and  most  experienced  legal 
draftsman  Mr.  Wicksteed,  the  Law  Clerk  of 
the  House  of  Commons,  assisted  by  the 
Deputy  Minister  of  Justice.  Other  able 
and  experienced  men,  on  the  Bench  and  at 
the  Bar,  are  understood  to  haye  giyen  their 
advice  and  assistance.  Indeed  nothing  was 
left  undone  by  the  Minister  of  Justice  to 
secure  to  the  Dominion  a  valuable  and  com- 
plete code  of  Criminal  Law. 


I  The  bills  were  introduced  in  the  Session  of 
1868  and  passed  the  House  of  Commons,  but 
owing  to  influences  that  ought  not  to  haye 
prevailed  with  any  man  in  a  matter  of  science, 
the  bills  were  for  the  most  part  thrown  over 
till  last  Session.  Although  great  disappoint- 
ment was  felt  at  the  time,  the  postponement 
had  this  good  effect,  that  the  bills  were  all 
again  gone  over  by  the  Minister  of  Justice 
with  the  most  searching  care  to  discover  any 
error  and  test  their  correctness  and  complete- 
ness in  every  particular.  The  bills  thus  pre- 
pared, matured  and  perfected,  finally  became 
law  and  came  into  force  on  the  Ist  day  of 
January  last 

As  already  observed,  the  standard  for  most 
of  them  is  the  English  Criminal  Law  Con- 
solidation, and  the  value  and  importance  of 
this  is  obvious  to  every  professional  man, 
and  indeed  must  be  so  to  any  intelligent 
person  who  takes  the  trouble  to  consider  the 
subject  Such  a  course  opens  to  us  at  once 
the  whole  of  the  English  cases  decided  on 
these  Statutes,  and  the  learned  light  they  cast 
upon  the  enactments  will  be  of  the  greatest 
possible  value  in  assisting  the  numerous  tri- 
bunals throughout  the  Dominion  in  determin- 
ing any  question  that  may  arise  upon  our  own 
enactments. 

We  are  led  to  make  these  remarks  by  seeing 
the  notices  given  by  members  for  amendments 
to  the  Criminal  Law — laws  just  come  into 
force,  and  we  cannot  but  think  that  any  at- 
tempt to  alter  a  code  only  just  completed,  and 
before  even  a  single  assize  has  past  or  sittings 
of  the  Court  of  Sessions  taken  place,  untimely 
and  uncalled  for.  If  any  positive  error  has 
been  discovered  let  it  be  pointed  out  to  the 
Minister  of  Justice,  and  let  him,  as  the  respon- 
sible Minister,  amend  it  But  for  independent 
members  who  have  not  had  the  whole  system 
in  view  to  be  allowed  to  cut  and  hack  at  a  bit 
here  and  a  bit  there  because  they  may  deem, 
or  their  constituents  may  deem  some  altera- 
tion expedient  or  necessary,  is  not  defensible 
on  any  ground,  and  we  trust  it  will  not  be 
allowed.  If  for  no  other  reason  the  move  is 
premature,  and  if  the  door  be  once  opened  to* 
a  "tinkering"  legislature,  the  value  of  the^ 
consolidation  will  soon  be  lost  We  trust 
that  the  House,  in  the  public  interest,  will 
repress  those  adventurous  members  who  en- 
deavour to  make  up  in  courage  what  they  lack 
in  knowledge,  training  and  experience. 


n 
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STATISTICS. 

We  were,  some  time  age,  in  common  with 
other  Editors  of  newspapers  and  periodicals 
jn  Ontario,  requested  to  call  the  attention  of 
our  readers  to  the  requirements  of  the  Acts, 
1868-*9,  cap.  80,  and  1869,  cap.  22,  respecting 
the  registration  of  Births,  Marriages  and 
Deaths  in  Ontario.  Probably,  however,  our 
delay  herein  has  not  been  prejudicial  to  the 
cause  so  strongly  advocated  by  the  Registrar- 
General  fqr  Ontario  in  his  circular,  as  the  class 
of  readers  that  we  reach  has  sufficient  intel- 
ligence to  be  fully  aliye  to  the  importance  of 
having  a  complete  and  accurate  record  of  every 
birth,  marriage  and  death  occurring  through- 
out the  Province.  In  fact  lawyers  and  public 
officials,  more  than  others,  necessarily  see 
from  actual  experience  of  every-day  business, 
the  trouble  and  difficulty  frequently  arising 
from  the  want  of  authentic  information  on 
these  subjects.  In  a  variety  of  ways  this 
information  is  required,  and  can  only  be 
obtained  with  much  trouble  and  expense,  and 
often  without  that  certitude  which  alone 
makes  it  of  value.  Whilst  urging  the  impor- 
tance of  a  &ithful  compliance  with  the  provi- 
sions of  the  statutes  for  the  numerous  par- 
poses  for  which  these  statistics  may  be  useful, 
it  does  not  appear  that  the  returns  are  to  be 
looked  upon  as  legal  evidence,  nor  would  it  be 
proper  that  they  should  be  at  least  without 
:  sufficient  safeguards  to  prevent  mistakes  or 
frauds.  At  the  same  time,  these  returns  will 
often  be  used  for  purposes  where  something 
>  less  than  legal  evidence  will  suffice. 

:  SIMPLE  CONTHACT8  ft  AFFAIB8 
OF  EVEBY  DAY  LIFE. 

:  NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 
GuAKAHTsi. — ^The  defendant  gave  to  the  plain- 

•  tiff,  a  cattle  dealer,  this  guarantee :  *<60<.  I,  J. 
M.,  of,  fto.,  will  be  answerable  for  60i.  sterling 
that  W.  T.,  of,  &o.,  batcher,  may  bay  of  Mr.  J. 
H.,  of,  &c."  It  appeared  from  the  oiroomstan- 
oes  under  which  the  guarantee  was  given*  that 
the  parties  contemplated  a  oontinaiDg  supply  of 

'  stock  to  W.  T.  in  his  trade  as  a  batoher.  Held, 
a  oontinuing  guarantee  to  the  extent  of  60^. — 
E^ffUH  V.  Meadoifii,  L.  R.  4  0.  P.  695. 

IThe  following :  <'In  oondderation  of  the  ITnion 
Bank  agreeing  to  advance  and  advanoing  to  R. 
ft  Co.  any  earn  or  sums  of  money  they  may 

-  require  daring  the  next  eighteen  months,  not 

•  axoeeding  in  the  whole  1000/.,  we  hereby  jointly 


and  severally  guarantee  the  pajDent  of  toy  nch 
sum  as  may  be  owing  to  the  bank  at  the  expin- 
tion  of  the  said  period  of  eighteen  months;"  ii 
a  eontinning  goarantee. — Laurie  v.  Sckolffdi 
L.  R.  4  C.  P.  622. 


Chbqub. — ^If  there  are  jnot  effecti  in  t  baak 
on  whioh  a  oheqae  is  drawn  safficieat  for  ib 
payment  when  presented,  and  it  is  presented  &t 
the  time  when  the  drawer  has  reason  to  expect 
it  will  be,  and  he  has  no  ground  to  expect  tbti; 
will  be  paid,  he  ia  not  entitled  to  notice  of  dis- 
honor ;  although  at  the  time  of  drawing  it,  bsl 
before  the  agreed  time  of  presentment,  there  vm 
■uffioient  effeots. — Carew  v.  Duckworth^  L  B. 
4  Ex.  818. 


FiXTUBBS.—- A  lessee  of  rolling  mUlB  nsde  u 
equitable  mortgage  of  the  same,  and  aftervwh 
beeame  baakmpt  On  a  ease  stated  betwees  6i 
mortgagees  and  the  asngneea,  AeM,  (1)  TsA 
.dapUoate  iron  rods,  whioh  had  been  fitted  to  tit 
maehine  and  osed,  were  fixtures,  and  ptsMd  tD 
the  mortgagees  ;  ( 2 )  so  were  stnugbtesiif 
plates  embedded  in  the  floor ;  ( 3)  bat  i^ 
which  yet  had  not  been  fitted  to  the  mKhise; 
and  (4)  weighing  machine,  which  were  plue) 
in  bricked  holes,  the  weighing  plate  being  1ml 
with  the  ground,  but  whioh  were  not  fixed  u; 
the  brickwork,  were  not  fixtures,  anJ  pAas^l  u 
the  assignees. — In  re  Rieharde,  L.  B.  4  Cb.  6S0. 

A  Bteatti-engine  and  boiler,  annexed  to  the  &«• 
hold  for  the  more  convenient  use  of  tbem,  t2i 
not  to  improve  the  Inheritance,  and  capable  of 
being  removed  without  any  appreciable  dimi{« 
to  the  freehold,  pass  under  a  mortgage  of  tbe 
ft^ehold  (Bxeh.  Ch.)^CUmie  v.  Wood,  L  B>4 
Ex.  828  ;  s.  e.  L.  R.  8  Ex.  267 ;  8  Am.  L  Ber. 
271. 


RnvAUSTio  PBaonoas — Chuboh  orExouis 
— CoMMunoH  SBavioa''*K2iBiuxo."~A  derk is 
holy  orders  having  been  admonished  not  to  beel 
daring  the  prayer  of  oonaeeration  in  the  oonBtt* 
nion  servioe,  and  it  having  been  afterwsids  bii 
practice  to  bend  one  knee  in  sign  of  reverenet  it 
certain  parts  of  the  prayer,  in  such  a  miniitr 
that  occasionally  his  knee  momentarily  toucbed 
the  ground,  though  without  any  intention  on  bis 
part  that  it  should  touch  the  groand,  sod  tke 
genuflexion  being  such  that  the  oongregstioo 
could  not  distinguish  whether  his  knee  toocbed 
the  ground  or  not 

Jldd,  that  there  was  a  disobedience  of  tbe 
monition,  there  having  been  a  literal  non-coa- 
pliance,  or,  if  a  literal  compliance,  sioh  an  eva- 
sive compliance  as  must  be  treated  as  a  aoa- 
complianoe.-ifarfm  v.  JfodtonocAifi  18  W.  B.  21r 
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TBX9PA8S  TO  GOODS — ^EtIDBNOI — MaLZCIOVSLT 
I8SUIR0  ATTAOHMSNT  IK  DiTISIOS  CoimT— EtI- 
I)I5CK  TO  6VPP0BT  CLAIM  FOB  EBRT — ExCBflSIYI 
DAN\0B8 — LbTTBB — SSOOHDAET  BTIDBNCB. — The 

plaintiff  took  his  TesMl  to  defendant's  ship  yard 
at  OakTille,  to  be  repaired  there  by  defendant, 
in  accordance  with  a  proTioas  arrangement  The 
ways  were  oocapied  when  she  arriTed,  and  the 
plaintiff  went  away,  haWng  said  that  he  did  not 
viah  her  haaled  np  in  his  absence.  Defendant 
neTertheless  took  her  oat,  and  it  was  prored  that 
a  day  or  two  after  he  said  he  woald  keep  her 
on  the  ways  against  the  plaintiff's  will ;  but  the 
repairs  were  proceeded  with  under  the  plaintiff*? 
snperrision,  and  were  paid  for  by  him. 

Eddy  that  there  was  no  evidenoo  to  sastaio  a 
eoont  in  trespass  for  seising  and  detaining  the 
Teasel,  and  that  npon  this  oTidenoe,  and  the  facts 
morefally  stated  below,  the  plaintiff  clearly  oonld 
not  maintain  detinue. 

The  defendant  haTing  sned  out  an  attachment 
from  the  DiTision  Gonrt,  and  seised  under  it  cer- 
tain materials  employed  in  repairing  the  Tessel 
-^Rddy  that  such  attachment  could  not  be  war- 
ranted by  any  inUntvm  on  the  plaintiff's  part  to 
remoTS  the  property,  the  statute  requiring  an 
Qiimpi  to  remo?e  (Con.  Stat  U.  C.  ch.  19,  sec. 
190) ;  and  there  being  no  evidence  of  such  an 
attempt,  or  of  any  reasonable  ground  for  sup- 
posing It  to  have  been  made,  that  the  defendant 
vis  liable  for  issuing  the  attachment  without 
reasonable  or  probable  cause. 

The  fourth  count  was  for  maliciously 'attaching 
for  f  96,  when  the  plaintiff  owed  defendant  only 
122.  Hdd^  a  good  count,  without  shewing,  as 
in  the  case  of  a  distress  for  rent,  that  the  goods 
vere  sold  to  ntlsfy  more  than  the  $22. 

the  defendant  had  claimed  $74  for  the  rent  of 
the  Bfaip-yard,  which  had  been  disallowed  by  the 
DiTiaion  Court  The  aridenoa  in  support  of  the 
olum  was,  In  snbstanoe,  that  after  defendant  had 
vorked  on  the  Teasel  some  time^  a  difficulty  aroae 
between  him  and  the  plaintiff,  in  consequence  of 
vblch  he  ref^ised  to  go  on,  and  the  plaintiff  de- 
sired him  to  do  nothing  more.  The  Tessel  then 
remained  in  the  yard  for  more  than  a  month, 
nntii  the  plaintiff  got  her  ready  to  launch,  the 
defendant  having  notified  the  plaintiff  that  he 
nut  pay  in  adTanoe ;  but  there  was  no  evidence 
of  any  letting  or  agreement  BM^  that  on  these 
facts  the  Jury  were  warranted  in  finding  that  the 
defendant  had  no  reasonable  ground  for  attaching 
for  the  rent 

The  damages  being  In  the  opinion  of  the  court, 
sxeeaaiTe,  a  new  trial  was  ordered,  unless  the 
plaintiff  would  consent  to  reduce  the  verdict  to 
a  sum  specified. 


A  letter  written  by  defendant  to  plaintiff  before 
issuing  the  attachment,  saying  that  he  was  still 
willing  to  settle  amicably,  but  that  if  the  plaintiff 
refused  to  meet  him  in  the  same  spirit  he  would 
push  the  matter  to  the  utmost^iT^M,  not  proT- 
able  by  secondary  CTidenoe,  without  a  notice  to 
produce.— iTood  t.  Crwikii^  20  U.  C.  Q.  B.  98. 

— 1 

HAQISTBATES,  liCJKICIFAL, 
INSOLVENCY,  &  SCHOOL   LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

SnspiHsioir  Bbidoi — Assissmirt  or— Dbci- 
sioo  or  C.  G.  JuDon,  how  vab  ooNOLusivn. — The 
suspension  bridge  across  the  Niagara  Falls  at 
Clifton,  with  the  stone  towers,  &c.,  supporting 
it,  is  land  and  real  property,  within  the  Assess- 
ment Act,  29  ft  80  Tic  oh.  62,  sec.  8. 

The  Judge  of  the  county  court,  on  appeal  from 
the  court  of  rcTision,  by  which  the  assessment 
of  such  bridge  as  land  at  $160,000  was  affirmed, 
reduced  the  assessment  to  $1000,  on  the  ground 
that  all  except  the  land  on  which  the  towers 
stood  was  personal  property:  Htld^  that  his 
decision  was  final,  though  clearly  erroneous,  and 
oould  not  be  questioned  in  an  action ;  for  he  had 
Jurisdiction  to  reduce  the  assessment,  and  the 
wrong  reason  giTcn  oould  not  make  his  Judgment 
less  binding.  — ^«  Niagara  FalU  Sutpention 
Bridff  Company  t.  Gardfur,  29  U.  C.  Q.  B.  191. 


OeioihaIi  Road  Allowahob — ^Boad  used  in 

LISV  TBlBBOr — BT-LAW  TO  OFBN  ALLOW ANOB,  29- 

80  Via.,  OH.  81,  SBOS.  884,  838.— The  original 
allowance  for  road  between  two  concessions  had 
ncTcr  been  opened  across  soTcn  lots,  thoughit  had 
been  to  the  east  and  west  of  those  lots,  and  for 
more  than  sixty  years  had  been  enclosed  with 
those  lots,  another  line  of  road  haTing  been  for 
the  same  period  traTcUed  in  lien  of  it,  and  used 
as  the  main  highway.  The  township  corpora- 
tion passed  a  by-law  to  open  the  original  road 
allowance,  which  the  proprietor  of  one  of  these 
lots  moTed  to  quash.  It  was  sworn  that  the 
traTelled  road  had  originally  been  giTon  by  the 
proprietors  of  these  lots  in  place  of  the  original 
allowance  without  compensation,  and  two  patents 
were  put  in,  issued  in  1808,  which  apparently 
included  such  allowance ;  while  on  the  part  of 
the  corporation  it  was  alleged  that  such  road  had 
been  opened  by  the  then  proprietors  of  these  lota 
for  their  own  couTenience  merely ;  that  it  was  too 
narrow,  on  low  ground,  and  insufficient  for  the 
the  public  conTenienoe,  for  which  the  original 
allowance  was  required ;  and  that  the  oorpora- 
tion,  though  fre^ueutly  applied  to,  had  always 
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refosed  to  oonvey  such  allowance  to  the  ownen 
of  the  lots. 

Held,  that  if  the  traTelled  road  had  been  given 
|n  lieu  of  the  original  allowance  as  alleged,  the 
owners  of  the  lots  who  had  taken  possession  of 
saoh  allowance  would  have  a  title  to  it,  under 
sec.  834,  888  of  the  Municipal  Act,  29-80  Vie- 
ch.  51 ;  that  there  was  CTidence  which  would 
well  warrant  a  jtfry  in  finding  that  it  had  been 
so  granted ;  and  that  the  by-law  should  therefore 
be  quashed,  leaTlng  the  question  to  be  determined 
by  action. 

Wilson,  J.,  diepented,  on  the  ground  that  the 
applicant  was  bouiM  to  make  out  a  clear  case  to 
deprive  the  public  of  their  right  to  the  original 
allowances  and  that  he  had  failed  to  do  so.-^ 
Burritt  and  the  Corporation  of  the  Townthip  of 
Xarlhorovgh,  29  U.  C.  Q.  B.  119. 


Imlakd  Rkti:(vi  Act — 81  Vio.  ch.  8,  sec.  ISO 
— RiQUT  OF  APPEAL  TO  Q.  S.-^Held,  that  no 
appeal  would  He  to  the  Quarter  Sessions  from 
a  summary  couTiction  under  the  Inland  Reyenue 
Act,  81  Vic.  ch.  8,  sec.  180,  for  possessing  distil- 
ling spparatus  without  having  made  a  return 
thereof:  for  that  such  conviction  was  for  a  crime, 
and  therefore  not  within  Con.  Stat.  U.  C.  ch.  114. 
— 7»  re  Lucas  and  McQlathan,  29  U.  0.  Q.  B.  81. 

ONTABIO  BEPOBTS 

QUEEN'S  BENCH. 


{RcporUd  byC.  Robutbon,  Eafi.,Q.C.,  Reporter  to  the  Court.) 

WbiOBT  T.   OaBDBN  AMD   Wlfl. 

Married  vfomen— Contract  bjf^C.^.  U.  C,  eh,  7S. 

Held,  that  a  married  woman  having  separate  real  property 
is  not  entitled  by  ConsoL  Stat  U.  C.  ch.  78,  to  contrant 
debts  for  its  improvement  so  as  to  make  hersdf  liable 
individually,  Adam  Wilmm,  J.,  disaenting,  or  Jointly  wlUi 
her  husband. 

Tlie  declaration  alleged  that  the  woman  married  before 
the  4th  May,  1869,  without  a  settlement,  and  having 
separate  real  estate,  and  after  her  marriage  emploved 
the  plaintiff  to  repair  a  house  on  it,  for  which  neither 
she  nor  her  husband  would  pay. 

Held,  on  demurrer,  that  the  action  would  not  He. 

[28  U.  C.  g.  B.  609.] 

Declaration  — For  that  whereas  the  defendant 
Elisabeth  Sarah  Garden  was  before  and  at  the 
time  of  the  making  of  the  agreement  hereinafter 
mentioned,  and  still  is  the  wife  of  the  defendant 
John  George  Garden,  and  was  married  before 
the  4th  of  May,  1869,  to  the  said  defendant  J. 
G.  G.y  without  any  marriage  contract  or  settle- 
ment.   And  whereas  the  defendant  E.  8.  G., 
before  the  said  4th  day  of  May,  1869,  became 
possessed  to  her  separate  use  of  oexiain  real 
estate  on  which  a  house  is  now  situate,  being, 
&o.  (describing  the  land),  and  which  has  not 
been  taken  possession  of  by  her  said  husband, 
by  himself  or  his  tenants.    And  whereas  the  de- 
fendant £.  S.  G.,  continued  so  possessed  of  said 
lot  of  Yard  nod  premises  up  to  and  at  the  time  of 


the  making  of  the  agreement  hersiDafter  nws- 
tioned,  and  still  is  so  possessed.  And  the  d^ 
fendant  E.  S.  G.  being  so  possessed  of  laij 
property  to  Ber  own  use,  and  in  the  Dall8g^ 
ment  and  enjoyment  of  her  said  property  beug 
desirous  of  improving  the  house  on  said  pn- 
mises,  applied  to  the  plaintiff,  beingaearpestec, 
to  make  such  improvements.  And  tfaereupcs, 
in  consideration  that  the  plaintiff,  ht  the  rfqae<( 
of  the  defendant  E.  8.  G.,  would  make  certaa 
repairs  and  improTcments  upon  and  to  the  siij 
house  so  belonging  to  the  said  £.  8.  G.  is  afon- 
said,  according  to  her  directions',  so  as  to  eD4l>l« 
her,  the  E.  8.  G.,  more  fully  to  have  and  tuyj 
her  said  property,  she,  the  s^d  E.  8  G ,  pr«- 
mised  the  plaintiff  to  pay  him  the  reasoubs 
▼alue  of  the  work  so  to  be  done  by  him  opoo  t^ 
said  house.  And  the  plaintiff,  relying  iipoG:'« 
said  agreement,  and  in  a  reasonable  time  io  t^t 
behalf,  did  do  and  execute  diTers  works,  repin 
and  improrements,  to  and  upon  said  hoo^t  L 
all  respects  in  accordance  with  the  directiQii^ 


,./ 


the  said  E.  8.  G.,  which  said  works,  rep 
and  improTcments,  were  reasonably  worth  t 
larger  sum,  to  wit  the  sura  of  $1000;  atd  2. 
conditions  were  fulfilled,  and  all  things  bappecfi 
and  were  done,  and  all  times  elapsf^  Lectn^'j 
to  entitle  the  plaintiff  to  maintain  this  uiiKK 
yet  the  defendants  J.  O.  G.  and  E.  S.  G.  fam 
not,  nor  has  either  of  them  paid  the  plaictiffthc 
Talue  of  the  said  works,  or  any  part  tberti^f, 
but  the  same  and  every  part  thereof  remiin» 
due  and  unpaid. 

Demurrer,  on  the  grounds,  1.  That  the  fsil 
defendant  being  a  married  woman  at  the  liise  if 
making  the  said  contract,  as  appears  hj  the  nii 
declaration,  could  not  by  reason  of  her  coveneri 
legally  make  a  contract  sueh  as  in  the  dcclan- 
tion  is  alleged.  2.  That  it  is  not  shews  vbit 
work  was  done,  or  the  nature  of  the  work  dm 
by  the  plaintiff  for  the  defendants. 

The  case  was  argued  during  Hilary  tern  list* 

BeU,  Q.  C.  (of  Toronto),  for  the  deniorrfr, 
cited  Royal  Canadian  Bank  ▼.  MitcheU,  14  Gnot. 
418;  Emriek  it  wc.  t.  SuUivan,  26  U.  C.  Q  B. 
106;  Kraemer  t.  OUss,  10  U.  C.  C.  P.  479; 
Chamberlain  t.  McDonald,  14  Grant,  447. 

Earriton,  Q  C,  contra,  cited  Johnton  t.  GaUi- 
gher,  4  L.  T.  Rep.  N.  8.  72,  7  Jur.  N.  S.  Zl 
SO  L.  J.  Cby.  298 ;  HaU  t.  Waterhoute,  12  U 
T.  Bep.  M.  8.  297,  11  Jar.  N.  S.  861. 

BiCHABDs,  C.  J. — The  question  arisisg  io  t&is 
ease  is  whether  a  married  woman  bavicf  sept- 
rate  real  property  which,  under  the  CodsoI.  Stat 
U.  C.  ch.  78,  Bhe  is  entitled  to  hsTe,  hold  u<l 
enjoy,  *'ft>ee  from  the  debts  and  obligtdooi  of 
her  husband,  and  from  bis  control  or  dispostioo 
without  her  consent,  in  as  full  and  ample  a 
manner  as  if  she  continued  sole  and  uontrried," 
can  contract,  either  expressly  or  by  implicstioa 
of  law,  a  debt  for  the  improTcment  of  tb«t  pro- 
perty, without  the  consent  of  her  hnsbaod.  so  a) 
to  make  them  jointly  liable  in  an  action  for  the 
debt  so  contracted,  or  to  make  her  iodiTidssU/ 
liable  to  be  sued  at  law  for  the  debt  so  contrtcte  1 
after  marriage,  though  such  improTementi  my 
enable  her  to  ei^oy  suoh  property  in  a  more  ftui 
and  ample  manner  than  she  oonld  han  done  m 
they  not  been  made. 

No  express  authority  is  g^Ten  under  ths  itehite 
to  a  married  woman  to  contract  debts  after  Btf  • 
riage,  and  it  seems  conceded  ftrom  the  differcot 
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proTisions  of  the  aet,  taken  together,  and  of  the 
CoDsol.  Stat.  U.  G.  ch.  86,  that  she  cannot  oon- 
rey  her  land  except  bj  a  deed  ezecoted  jointly 
ivith  her  hnsband,  and  acknowledged  in  accord- 
ance with  the  terms  of  the  last-mentioned  act. 

The  statnte  22  Vic.  ch.  84,  sec.  14,  as  origi- 
nal Ij  framed,  might  imply  a  power  to  contract 
debts  on  the  part  of  a  wife  after  marriage,  for 
which  she  wonld  be  liable,  in  the  CTcnt  of  no 
Bote-nnptial  settlement,  to  the  extent  and  yalne 
of  her  separate  property,  in  the  same  manner  as 
if  she  were  sole  and  unmarried.  Bnt  by  the 
Consolidated  iW)t,  ch.  78,  sec.  14,  the  word 
"  hereafter  "  is  omitted  after  the  word  contract 
and  before  the  word  made,  so  that  the  section 
now  reads,  **  ETsry  married  woman  having  sepa- 
rate property,  whether  real  or  personal,  not  set- 
tled by  any  ante-nnptial  colitract,  shall  be  liable 
npon  any  separate  contract  msde  or  debt  in- 
enrred  by  her  before  marriage  (snch  marriage 
being  since  the  4th  May,  1869),  or  after  this  act 
takes  effect,  to  the  extent  and  talue  of  snch 
leparate  property,  in  the  same  manner  as  if  she 
▼ere  sole  and  unmarried. " 

The  object  of  this  section  as  it  now  stands, 
taken  in  connection  with  sec.  18,  seems  to  be  to 
make  the  property  of  the  wife  liable  for  debts 
contracted  bj  her  before  marriage,  and  to  relicTe 
the  husband  from  the  common  law  liability  which 
he  would  incur  by  the  marriage  to  pay  his  wife's 
debts;  and  sec.  16,  makes  him  liable  for  her 
debts  before  marriage  to  the  ^extent  or  walne 
only  of  the  interest  he  may  take  in  her  separate 
property  on  a  contract  or  seKlement  of  marriage. 

See.  18,  refers  to  proceedings  at  law  or  in 
equity  by  or  against  a  married  woman  upon 
any  contract  made  or  debt  incurred  by  her  be- 
fore marriage,  and  enacts  that  her  husband  shall 
be  made  a  party  if  residing  within  the  proTince, 
bat  if  absent  therefirom,  the  action  or  proceeding 
Day  go  on  for  or  against  her  alone ;  and  in  the 
declaration,  bill,  or  statement  of  the  cause  of 
action,  it  shall  be  alleged  that  such  cause  of 
action  accrued  before  marriage,  and  also  that 
snch  married  woman  has  separate  estate;  and 
the  judgment  or  decree  therein,  if  against  such 
married  woman,  shall  be  to  recower  of  her  sepa- 
rate estate  only.  The  remainder  of  the  section 
refers  to  the  effect  of  the  husband  pleading  a 
false  plea. 

Sorely,  if  the  legislature  contemplated  an  ac- 
tion or  proceeding  against  the  married  woman 
on  any  contract  made  or  debt  incurred  by  her 
after  marriage,  prorision  would  have  been  made 
for  it.  The  absence  of  such  provision  seems  a 
strong  argument  in  favor  of  the  wiew  that  no 
BQch  liability  could  arise.  The  third  section 
makes  the  separate  property  pecuniarily  liable 
on  an  execution  against  her  husband  for  her 
torts. 

The  eases  decided  under  the  statute  seem  to 
me  to  dispose  of  the  question  raised  under  this 
demurrer. 

In  Kraemer  t.  0U»9,  10  U.  C.  0.  P.  470,  it 
was  held  that  the  statute  did  not  enable  a  feme 
covert  to  bind  herself  as  a/em«  covert  to  a  greater 
extent  than  she  could  do  before  the  passing  of 
the  act. 

The  18th  section  of  the  act  declares,  that  any 
(State  which  the  husband  may  by  rirtue  of  his 
marriage  be  entitled  to  in  the  real  property  of  his 
wife,  shall  not  during  her  life  be  subject  to  the 


debts  of  the  husband.  This  the  ooart,  in  Emrick 
et  vx.  T.  Sullivan,  26  U.  G.  Q  B.  106,  seemed 
to  think  implied  that  the  estate  which  the  hus- 
band had  by  the  marriage  in  his  wife's  realty 
was,  being  jointly  seised  with  her  during  the 
coTcrture  in  her  right  in  her  real  estate,  and  then 
be  would  be  a  necessary  party  to  the  conTcyance 
of  such  an  estate,  and  at  common  law  he  alone 
could  lease  for  a  term.  If  the  husband  has  an 
interest  in  the  wife's  real  property  by  Tlftoe  of 
the  marriage,  I  do  not  see  how  she  can  by  her 
own  individual  act,  without  his  consent,  affect 
that  interest  so  as  to  render  that  property  liable 
to  be  sold  under  an  execution  at  law,  which 
would  be  the  effect  if  this  action  can  be  main- 
tained. 

Seoulerr.  Seouler,  10  U.  C.  Q.  B.  106,  decides 
that  under  the  statute  a  married  woman  cannot 
sue  alone  to  recover  possession  of  real  estate  ao- 
quired  by  her  before  the  coverture,  when  she 
married  since  1869. 

The  very  able  judgment  of  Vice-chancellor 
Spragge  in  Royal  Canadian  Bank  v.  Mitchell,  14 
Grant,  412,  takes  up  the  doctrine  of  equity  as  to 
the  separate  estate  of  a  married  woman  being 
liable  for  her  debts,  and  shews  how  it  is  acted 
on  in  England  and  under  the  general  rule  in 
equity  which  prevails.  He  sums  that  branch  of 
his  argument  up  as  follows :  **  The  principle  of 
the  decisions  is,  that  a  "married  woman  entering 
into  a  contract,  having  separate  estate,  and  hav- 
ing as  incident  to  it  a  right  to  dispose  of  it,  and 
being  not  peraonally  liable  npon  her  contract,  is 
presumed  to  contract  with  reference  to  her  sepa- 
rate estate,  and  to  intend  to  charge  it.  But  such 
presumption  cannot  arise  where  she  cannot 
charge  her  real  estate ;  where,  even  if  she  had 
done  so  in  express  terms,  it  would  have  been 
unavailing.  It  would  Infringe  the  maxim  that  a 
person  canuot  do  indirectly  that  which  he  cannot 
do  directly." 

The  learned  Vice-Chancellor  further  observes, 
**  The  general  scope  and  tenor  of  the  act  is  to 
protect  and  free  flrom  liability  the  property,  real 
and  personal,  of  married  women;  not  to  subject 
it  to  firesb  liabilities,  except  in  the  case  of  her 
torts  and  of  her  debts  and  contracts  before  mar- 
'riage.  The  change  made  in  the  14th  section  ap- 
plies with  peculiar  force  to  the  case  before  me. 
It  is  an  unmistakeable  manifestation  of  intention 
that  the  eeparate  estate  of  married  women  shall 
be  liable  only  upon  debts  incurred  or  contracts 
made  before  marriage." 

In  Chamberlain  v.  McDonald,  in^the  same  vol- 
ume of  the  Upper  Canada  Chancery  Reports,  at 
page  448,  the  learned  Chancellor  of  Upper  Can- 
ada declared  that  he  agreed  with  the  judgment 
of  Vice-Chancellor  Spragge  in  the  view  be  took 
of  the  Married  Women's  Act  in  Royal  Canadian 
Bank  v.  Mitchell,  Vice-Chancellor  Mowat  sug- 
gested that  as  to  personal  property,  the  wife 
might  have  a  power  of  disposing  of  it  indepen- 
dent of  her  husband,  bnt  as  to  real  estate  he 
thought  there  was  more  reason  for  denying  it 

The  case  of  ffall  v.  Waterhouee,  before  Vice- 
Chancellor  Stuart,  24th  April,  1866,  reported  in 
12  L.  T.  Rep.,  M.  S.,  297,  and  Taylor  v.  Meade, 
before  Lord  Chancellor  Westbury,  1 1th  February, 
1866,  reported  in  ihe  same  volume  at  p.  6,  with 
the  exhaustive  judgment  of  Lord  Justice  Turner, 
on  the  16th  March,  1861,  in  the  case  of  John- 
eon  T.   OaUagher^  reported  in  4  L.  T.  Rep.  76, 
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Bhew  what  the  raU  of  the  Conrt  of  Equity  is  as 
to  charging  the  separate  property  of  a  married 
woman  with  the  payment  of  her  debts,  when  it 
is  held  free  from  the  control  of  her  hnsband.  In 
all  these  cases  it  is  expressly  declared  that  the 
married  woman,  whether  liTing  separate  from 
her  husband  or  not,  is  not  personally  liable  on 
the  contract,  and  that  only  her  estate  is  liable 
for  her  debts.  See  also  the  obserTations  of  Mr. 
Justice  Qwynoe  in  Balsam  et  «x.  ▼.  iSo&tiMon, 
19  U.  C.  C.  P.  269. 

I  think  the  decided  cases  under  our  own  sta- 
tute are  binding  on  this  court,  and  I  should  feel 
bound  to  follow  them  until  reTersed,  even  if  I 
doubted  their  correctness  on  the  point  now  under 
discussion,  which  I  do  not. 

I  think  there  must  be  judgment  for  the,  defen- 
dants on  the  demurrer. 

MoBKisoN,  J.,  concurred. 

{To  be  continued.) 


RkOIHA  Y.  WlOHTMAir. 


ForcibU  entry— Btstihttion, 

The  deiiendant  having  been  convicted  at  the  quarter 
sions  on  an  indictment  for  forcible  entry,  was  fined,  but 
that  court  refused  to  order  a  writ  of  reatitution,  and  the 
case  was  removed  here  by  certiorari. 

Held,  that  it  was  In  the  discretion  of  this  court  either  t6 
grant  or  reftise  the  writ ;  and  under  the  circumstances, 
the  verdict  being  against  the  charge  of  the  learned  chair- 
man, and  the  prosecutor's  case  not  one  to  be  favored,  it 
was  refused.  [29  U.  C.  Q.  B.  2U.] 

G*Brien  obtained  a  rule  during  last  Michael- 
mas Term,  calling  on  the  defendant  to  shew 
cause  why  an  order  of  restitution  should  not  be 
issued  to  restore  one  Fields  to  the  possession  of 
lot  17  in  the  first  concession  on  the  Rirer  Thames, 
in  the  township  of  Harwich,  in  the  county  of 
Rent,  upon  which  the  defendant  illegally  entered 
aud  forcibly  detained  J'ields  from  the  possession 
thereof.  The  rule  was  drawn  up  on  reading  the 
certiorari  issued  herein  and  directed  to  the  chair- 
man and  justiced  of  the  court  of  general  quarter 
sessions  of  Kent,  and  the  retnm  thereto,  &o. 

It  appeared  from  the  schedule  returned  with 
the  certiorari  that  the  defendant  had  been  indic- 
ted at  the  conrt  of  Oyer  and  Terminer  for  the 
county  of  Kent,  in  April,  1867,  for  a  forcible 
entry,  &o.,  upon  the  premises  in  question,  which 
indictment  (a  true  bill  being  found)  was  trans- 
mitted to  the  quarter  sessions  to  be  tried  :  that 
the  same  was  tried  in  December,  1857,  and  the 
defendant  found  guilty,  and  fined  in  the  sum 
of  $60. 

The  prosecutor.  Fields,  whose  name  was  on 
the  indictment,  was  sworn  as  a  witness  before 
the   grand  jury,  but  not  called  on  the  trial. 
Several  witnesses  werre  examined  on  the  part  of 
the  prosecution,  and  at  the  close  of  the  case  fi9r 
the  Crown  the  defendant's  counsel  submitted 
there  was  no  evidenee  to  connect  the  defendant 
with  the  charge.     The  learned  chairman  of  the 
qusrter  sessions  haying  expressed  himself  in 
favor  of  the  defendant,  no  evidence  was  adduced 
on  the  defence,  and  he  told  the  jury  that  the 
evidence  was  not  suflScient  to  convict,  and  recom- 
mended tiiem  to  acquit     The  jcry,  however, 
found  the  defendant  guilty,  and  the  court  im- 
posed  a  fine  of  $50.     The  counsel  for  the  prose- 
cution then  Bpplied  for  a  writ  of  restitution, 
which  the  learned  chairman  declined  to  grant, 
saying  that  the  application  might  be  made  to 

I  court. 


A  copy  of  the  notes  of  the  evidence  ttken  on 
the  trial  was  returned  with  the  cvHorari^  and 
from  it  it  appeared  that  the  taking  possessioQ  of 
the  premises,  or  rather  the  house,  was  ia  fact 
done  by  others  and  not  by  the  defendant  Wbat 
the  evidence  shewed  was,  that  the  defendast  vts 
at  the  place  shortly  after  the  oecurreoee,  and 
afterwards  got  possession  of  the  same.  Tnkiog 
all  the  testimony,  the  probability  seemed  to  be 
that  the  jury  were  of  opinion  that  the  defenihst, 
who  was  interested  in  obtaining  possession,  pro- 
cured the  other  parties  to  do  what  they  did. 

From  the  affidavit  of  the  defendant  filed  oa 
shewing  cause,  it  appeared  that  Fields,  the  pro- 
secutor herein,  brought  a  suit  against  the  defn- 
dant  to  recover  possession  of  the  premises,  vhid 
was  tried  in  1866 :  that  he  failed  in  the  actioa. 
and  judgment  was  given  in  favor  of  the  defvs- 
dant :  (See  the  case  reported,  17  U.  C.  C.  P.  I4>: 
that  Fields  commenced  another  action  of  eject* 
ment,  which  action  had  been  stayed  until  secaritj 
for  costs  should  be  given  by  him.  The  defendaai 
also  swore  that  he  purchased  the  land  is  go«i 
fnith,  and  at  its  full  value :  that  he  had  beea  in 
continual  possession  since  1856,  except  for  (^ 
few  weeks  that  Fields  had  possession  of  tbe 
house,  and  which  possession  he  swore  that  Fields 
procured  by  collusion  with  his,  defendant's  tea- 
ant ;  and  he  also  stated  that  the  parties  tbroogh 
whom  he  claimed  had  undoubted  possession  sImM 
1841. 

Hector  Cameron^  during  this  term,  shev^i 
cause,  citing  Regina  v.  Harland,  8  A.  &  E.  Si6: 
Rex  V.  Jaekion,  Dra.  Rep.  53  ;  Reginm  v.  Cwrnr, 
2  P.  R.  189,  Fieldt  v.  Liwingston  and  Wightmois 
17  C.  P.  J5,  27 ;  Ryu.  C.  <fc  M.,  Vol.  I.  p  431; 
Woolryeh  Crim.  L.  1125-6. 

O'Brien^  contra,  cited  Hawk^  P.  G.  Book  II , 
ch.  27,  sec.  81  ;  ^  Bl.  Com.  148  ;  Hex,  William, 
4  M.  &  R.  471  ;  Sir  Godfrey  KneUer^t  ca&e.  I 
Salk.  151 ;  Bac.  Ab.,  vol.  III.,  p.  716. 

MoBRisoN,  J.,  delivered  the  judgment  of  tbt 
court 

Upon  an  examination  of  the  circnrastftD^cs 
connected  with  this  ease,  it  is  quite  evident  that 
the  prosecutor  and  the  defendant  claim  title  to 
the  property  in  question,  the  defendast  and 
those  through  whom  he  claims  paving  bad  pos* 
session  of  the  premises  for  more  than  twenty 
years,  with  the  exception  of  the  few  weeks  that 
the  prosecutor  by  some  means  obtained  pc»sM- 
sion  for  him,  and  those  parties  were  expel !^l. 
as  it  is  alleged,  by  the  defendant  The  jarj. 
contrary  to  the  recommendation  of  the  leaned 
chairman,  have  found  the  defendant  pniltj- 
What  title  in  fact  the  prosecutor  has,  or  preteodi 
to  have,  does  not  appear,  but  it  seems  beobtaiDtd 
possession  of  the  premises  through  a  teoaot  of 
the  defendant,  probably  with  a  view  of  dririog 
the  defendant  to  an  action  of  ejectment  to  recorer 
possession,  or  to  try  the  title ;  he,  the  prosecutor, 
having  already  failed  in  an  action  of  ejectment 
brought  by  him  against  the  defendant  to  recofer 
the  premises ;  and,  as  it  is  sworn,  he  has  anotber 
suit  pending  for  the  like  purpose,  but  which  is 
stayed  until  security  for  costs  is  given  to  tbe  de- 
fendant. 

Considering  all  these  circumstances,  we  are  oot 
dipposed  to  assist  the  prosecutor.  The  court  be- 
low punished  the  defendant  by  a  fine  of  $*50  for 
the  oflfence  against  the  public  peace,  and  it  wa* 
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for  that  ooart  to  say  whether  a  writ  of  roatitation 
shoald  go,  and  they  declined  ao  to  order. 

It  waa  contended  for  tha  private  proaecutor 
that  tbia  court  ia  now  boand  to  order  the  iaaue  of 
a  writ  of  roMtitation.  No  anthoritj  waa  cited 
abe wing  clearly' that  anch  ia  the  law.  Rex  w, 
WiUiams,  9  B.  &  C.  655,  alao  reported  in  4  M. 
&  B.  471,  waa  relied  on  aa  an  authority.  What 
Bayley,  J ,  aaya  ia,  *'  When  it  ia  conaidered  that 
a  certiorari  only  anbatitutea  thia  court  for  the 
court  below,  whatever  ought  to  have  been  done 
there,  had  the  caae  remained  there,  it  muat  be 
the  duty  of  the  court  here  to  do  when  the  oaae 
18  remoAcd."  The  point  waa  not  atroogly  preaaed 
in  that  caae,  nor  did  the  deciaion  directly  inToWe 
the  queation  whether  the  court  waa  bound  to 
order  the  writ. 

In  the  oaae  in  our  own  court,  Eex  r.  JaeJuon 
ei  oLf  Dra.  Rep.  53,  a  case  in  aome  of  ita  cir- 
comstancea  analogona  to  thia,  4nd  alao  removed 
by  eerteiorari,  the  court  declined  to  grant  the 
order  for  reatitution. 

We  do  not  think  that  thia  ia  a  caae  in  which  we 
should  interfere,  and  the  rule  ia  therefore  dia- 
charged  without  coata. 

BuU  dUeharged. 


COMMON  LAW  CHAMBERS. 


(Reported  bif  Hbxbt  O'Bbisn,  Esq.,  Barritter^iU-LawJ 

Thb  QuHsr  ▼.  MuEDOOB  MoLioD 

Change  cf  venue  in  criminal  casee  —89,  S3  Vic,  cap.  99 

flee.  11. 

Etld,  that  32,  33  Vic. » cap.  29,  seo.  11,  does  not  aathorize 
any  order  for  the  change  of  the  place  of  trial  of  a  pri- 
soner, in  any  case  where  inch  change  would  not  hare 
been  granted  under  the  Conner  practice,  the  statute  only 
aflbcimg  procedure. 

[Chambers,  Jan.  6, 1870.] 

The  prisoner  in  thia  case  waa  under  recogni- 
sance to  appear  at  the  next  Aaaiiea,  at  Kingston, 
in  the  county  of  Frontenac,  to  anawer  a  charge 
of  manslaughter. 

W.  Mortimer  Clark,  on  behalf  of  the  prisoner, 
applied  under  the  provisions  of  82,  88  Vic,  cap. 
29,  sec.  11,  entitled  **An  Act  respecting  procedure 
in  criminal  cases,  and  other  matters  relating  to 
criminal  law,"  for  an  order  to  change  the  venue 
from  the  county  of  Frontenac,  to  the  county  of 
York,  upon  an  affidavit  in  which  the  prisoner 
stated  that  he  waa  informed  and  believed  that  all 
the  witnesaea  intended  to  be  examined  on  behalf 
of  Her  Mojeaty  at  hia  trial,  resided  at  the  City 
of  Toronto :  that  any  witneaaea  to  be  examined 
on  hia  own  behalf  at  his  trial,  resided  at  or  near 
the  City  of  Toronto,  and  that  he  was  unable  to 
pay  the  expense  of  the  attendance  of  witnesses 
on  his  behalf,  and  the  counsel  he  desired  to  re- 
Cain  at  bis  trial,  if  it  should  take  place  at  the 
City  of  Kingston. 

Leith,  shewed  cause  for  the  Attomey-Qeneral. 

It  would  be  a  bad  precedent  to  allow  a  change 
of  venae  on  the  grounds  disclosed.  The  Act 
gives  no  jurisdiction  to  a  judge  to  change  the 
venue  on  these  facts  and  the  mere  poverty  of  the 
prisoner  is  no  sufficient  reason. 

The  statute  is  not  intended  to  give  any  new 
ground  for  changing  the  venue,  but  merely  to 
simplify  procedure,  and  to  prevent  the  necessity 
of  proceeding  under  the  old  and  inconvenient 
practice  of  removing  the  case  into  the  Queen's 


Bench  by  certiorari,  and  then  moving  to  change 
the  venue.  The  affidavit  at  all  events  is  insuffici- 
ent, as  it  does  not  shew  the  particulars  as  to  wit- 
nesses, &c.,  required  by  the  practice  on  applica- 
tions to  change  the  venue. 

Clark,  contra. 

It  Is  a  mere  matter  of  discretion  with  the 
judge,  and  owing  to  the  poverty  of  the  prisoner 
**it  is  expedient  to  the  ends  of  justice"  that  the 
place  of  trial  should  be  changed. 

Galt,  J.— Section  11,  is  as  follows:  "When- 
ever it  appears  to  the  satisfaction  of  the  court  or 
judge  hereinafter  mentioned,  that  it  is  expedient 
to  the  ends  of  justice,  that  the  trial  of  any  person 
charged  with  felony  or  misdemeanor  should  be 
held  in  some  district,  county,  or  place,  other  than 
that  in  which  the  offence  is  sapposed  to  have 
been  committed,  or  would  otherwiiie  be  triable, 
the  court  at  which  such  person  is,  or  is  liable 
to  be  indicted,  may  at  any  term  or  sitting  thereof, 
and  any  judge  who  m}ght  bold  or  sit  in  such 
court,  may  at  any  other  time  order,  either  before 
or  after  the  presentation  of  a  bill  of  indictment, 
that  the  trial  shall  be  preceded  with  in  some  other* 
district,  county,  or  place  within  the  same  Pro- 
vince,  to  be  named  by  the  court  or  judge  in  such 
order ;  but  auch  order  ahall  be  made  upon  anch 
conditiona  aa  to  the  payment  of  any  additional 
expenae  thereof  caused  to  the  accnaed,  aa  the 
court  or  jadge  may  think  proper  to  preacribe." 
In  the  affidavit  there  ia  no  allegation  that  the 
accnaed  ia  apprehenaive  that  a  fair  trial  cannot 
be  had  in  the  county  of  Frontenac,  aa  was  the 
case  in  The  King  v.  Holdeto,  6  B.  &  Ad.  847,  and 
The  Queen  v.  Palmer,  6  £1.  k  Bl.  86  In  the  former 
case  the  application  was  refased,  but  it  waa 
granted  in  the  latter  on  the  conaent  of  the  Attor- 
ney-QeneraL 

It  appears  to  me  that  the  contention  of  Mr. 
Leith  in  thia  ease  ia  the  correct  view  of  the  in- 
tention of  the  Legialature,  namely,  to  aubstitute 
proceedings  like  the  present  for  the  old  practice 
of  removing  the  case  by  certorari  into  the  Queen's 
Bench,  and  then  moving  to  change  the  venue,  and 
that  an  order  auch  aa  prayed  for,  ahould  be  made, 
only  in  caaea  when  under  the  former  practice,  a 
change  of  Tenue  would  have  been  granted ;  in 
other  worda,  **  when  it  ia  expedient  for  the  enda 
of  justice  that  the  trial  should  be  held  in  some 
other  place  than  that  in  which  the  offence  is  sup- 
posed to  have  been  committed."  It  is  quite  clear 
that  no  auch  change  would  have  been  made  in 
thia  caaa,  and  therefore  the  present  aummona 
ahould  be  discharged.  There  is  no  saying  to 
what  inconvenience  the  granting  of  applications 
like  the  present  might  not  lead. 

Summone  discharged. 

Curious  Txnuri. — Blechesdon,  County  of  Ox- 
ford.—Anno.  1839,  18th  and  14th  Edward  III. 
An  inquisition  was  taken  on  the  death  of  Joan, 
widow  of  Thomas  de  Musgrave,  of  Blecheadon, 
wherein  it  appears  that  the  aaid  Joan  held  the 
moiety  of  one  meaauage  and  one  carrucate  (car- 
cucate  of  land,  aa  much  as  a  plow  can  plow  in  a 
year)  of  land  in  Blechesdon.  of  the  King,  by  the 
service  of  carrying  one  shield  brawn,  price  two 
pence,  to  the  King,  whenever  he  should  hunt  in 
the  park  at  Combary,  and  do  the  same  as  often 
aa  the  King  ahould  ao  hunt,  during  his  stay  at. 
his  manor  of  Woiestoke. — Oxford  Journal, 


40 -Vol.  VI.  J 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE.  [February,  1870. 


UNITED  STATES  REPORTS. 


SUPREME  JUDICIAL  COUftT  OP  MAINE. 


Geo.  W.  Pebntiss  t.  Elisha  W.  Shaw  bt  al. 
{Continued  fron^  pag€  31.) 

All  agree  that  these  facts  caoDot  be  a  legal 
justification,  and  be  used  in  bar  of  the  action. 
The  plaintiff  is  undoubtedly  eutitled  to  a  yerdiot, 
with  damages.  It  is  said  these  facts  may  be 
used  to  mitigate  tbe  damages.  But  what  dam- 
ages ?  If  the  assault  was  illegal  and  unjustified, 
why  is  not  the  plaintiff,  in  such  case,  entitled  to 
the  benefit  of  the  general  rule,  before  stated^ 
that  a  party  guilty  of  an  illegal  trespass  on 
another's  person  or  property,  must  pay  all  the 
damages  to  such  person  or  property,  directly 
and  actually  resulting  from  the  illegal  actt 
Admit  that  the  defendant  was  proToked,  in- 
suited,  irritated,  and  justly  indignant  at  the  acts 
or  language  of  the  plaintiff  If  those  proToea- 
tions  did  not  reach  the  point  of  a  legal  justifica- 
tion of  the  assault,  then,  so  far  as  the  question 
arises  for  which  party  the  verdict  shall  be  givea, 
they  are  immaterial,  and  out  of  the  ease.  The 
assault  was  wholly  legal  or  wholly  illegal.  There 
can  be  no  such  thing  as  apportioning  the  guilt ; 
making  the  act  half  legal  and  half  illegal.  It  is 
not  one  of  the  class  of  cases  where  the  suffering 
party  contributed  to  the  iojary,  and  thereby  lost 
hid  right  of  action.  The  contribution,  to  work 
that  effect,  mast  be  co-operation  in  the  doing  of 
the  act  itself,  which  is  complained  of, — t.  e.,  the 
AS!<aalt  and  battery;  or  wbaterer  the  alleged 
specific  act  may  be. 

If  then  the  act  is  confessedly  an  illegal  one, 
and  unjustified  in  law,  why  must  not  the  defend- 
ant answer  for  and  pay  the  actual  damages  to 
the  person  ?  On  what  principle  of  law  'can  he 
be  exonerated  ? 

In  the  case  before  us  the  presiding  judge  took 
this  view.  He  made  a  distin3tion  which  has  not 
often  been  attended  to,  between  a  reooTery  fbr 
the  actual  personal  damage  and  loss  of  time  and 
other  direct  iojuries,  and  a  reoovery  for  other 
damages  based  on  injury  to  the  feelings,  indig- 
nity, insults,  and  the  like,  and  also  on  the  claim 
for  punitiTS  damages. 

Is  there  not  such  a  distinction  in  law  and  com- 
mon sense?  Take  the  simple  case  of  the  meet- 
ing of  two  men  in  a  public  street.  One  addresses 
the  other  with  opprobrious  and  ipsulting  language, 
calling  him  a  thief  or  a  liar.  The  other,  at  the 
moment,  naturally  excited  to  almost  uncontroll- 
able anger^  strikes  a  blow  which  breaks  the  arm 
of  his  antAgnnisit.  The  law  says  the  words  were 
no  legjil  juMtificaf ion  for  the  blow.     It  was  there- 

rfore  a  trespass  nod  a  wrong.  What  dnmnges 
shall  be  awarded  ?  Can  they  be  more  or  less, 
according  to  the  provocation  on  one  side  or  the 
natural  anger  on  the  other?  There  is  the  bro- 
ken arm,  neither  more  nor  less,  with  the  pain 
and  suffering  and  expense  of  cure,  and  the  loss 

'  of  time,  all  which  are  open  and  appreciable,  and 
are  the  direct  and  immediate  consequences  of  the 
legal  wrong.     If  the  law  holds,  as  it  does,  sternly 

..and  unwaveringly,  that  the  words  are  no  excuse 
or  justification,  why  should  it  **keep  the  word 
of  promise  to  tbe  ear  but  break  it  to  the  hope," 

:  by  allowing  a  jury  to  evade  the  law,  whilst  in 

I  form  keeping  it  by  a  verdict  for  nominal  dam- 


age^ which  is  in  effect  one  in  favor  of  the  de- 
fendant ?  Why  not  say  rather  that  the  provocs* 
tion  might  be  shown  in  defence  of  the  action. 
and  that  if  the  plaintiff  morally  deserve^l  t3 
suffer  the  injury  by  reason  of  his  language,  tliit 
should  be  a  legal  excuse  ?  It  seems  to  be  & 
legal  anomaly  to  say, — true,  it  is  an  undefended, 
naked  trespass  and  wrong,  but  no  real  dtm&gfn 
or  recompense  shall  be  given.  It  is  giviDg  tbe 
benefit  of  a  justification  to  what  the  law  expressly 
says  is  no  justification.  The  restriction  of  the 
rule  to  the  provocation  given  at  tbe  time  of  tbe 
assault,  does  not  obviate  the  objection  that  itii 
against  a  well -settled  principle  which  gives  r»l 
and  substantial  redress  for  every  nojnstified 
trespass.  Where  the  trespass  or  injury  is  np^ 
personal  or  real  property  it  would  be  a  novdiy 
to  hear  a  claim  for  redaction  of  the  actual  iojurj 
based  on  the  ground  of  provocation  by  wordi. 
If,  instead  of  the  owner's  arm,  the  assailaot  had 
broken  his  horse's  leg,  in  the  case  before  stated, 
must  not  the  defendant  be  held  to  pay  the  fail 
value  of  the  horse  thus  rendered  useless  ?  Or  in 
ease  of  trespass  on  land,  can  the  actual  daance 
be  mitigated  by  showing  that  it  was  provoked  b; 
unfriendly  or  uoneighborly  words?  OriDC4§e 
of  a  damage  at  sea,  could  an  intentional  and  co- 
necessary  collision  be  mitigated,  so  far  as  tbe 
actual  injury  was  in  question,  by  proving  tiut 
the  navigator  was  insulted  and  irritated  bj  taoflt- 
ing  and  exciting  language  from  the  deck  of  tbe 
injured  vessel  ? 

But  there  is  no  doubt  that  the  law  has  sanc- 
tioned, by  a  long  series  of  decisions,  the  admis- 
sion of  evidence  tending  to  show  on  one  side 
aggravation,  and  on  the  other,  mitigation  of  the 
damages  claimed.  Verdicts  for  heavy  damages 
have  been  sustained  where  the  actual  iojarj  to 
the  person  was  very  slight  or  merely  eoostrae- 
tive,  and  other  verdicts  for  merely  nominal  dam- 
ages have  been  confirmed  where  the  acta%I  io- 
juries were  shown  to  have  been  serious.  Id  the 
first  class  of  such  eases  the  plaintiff  has  not  ben 
restricted  to  proof  of  the  injury  to  the  persoa, 
but  has  been  allowefl  to  show  the  cireumstaocei 
attending  the  act,  and  to  have  damages  for  i>!^t 
insult,  indignity,  injury  to  hil  feelings,  and  for 
the  wanton  malice  and  unprovoked  malignitj  cf 
the  deed.  And  it  is  now  settled,  certainly  in  this 
state,  that  he  may  be  allowed,  in  addition,  ex- 
emplary damages  in  the  way  of  punishment  or 
warning  to  the  transgressor  and  others 

Now  this  opens  a  wide  field  for  uncertain  or 
speculative  damages  for  matters  not  tangible  or 
susceptible  of  accurate  estimation,   bat  based 
upon  principles  and  considerations  different  frois 
those  which  determine  the  actual  injorieB  a.^  be- 
fore described.     These  are  such  as  He  patent, 
and  require  only  a  calculation  of  time  losi,  pain 
suffered,  or  the  value  of  a  permanently  irjored 
Jimb,  or  the  like.     But  when  the  injury  to  ibe 
feelings,  tbe  insult,  the  mortification,  the  wounded 
pride,  or,  to  sum  up  all  in  one  word,  the  iodignit/, 
are  pressed  as  grounds  for  pecuniary  indemoitt, 
superadded  to  the  claim  for  punitive  and  ezeat- 
plary  damages,  they  evidently  and  necessuilr 
require  a  consideration  of  all  the  faets  in  ao/ 
way  clearly  and  fairly  connected  with  tbe  tres- 
pass, and  bearing  upon  the  motives,  provocatioos, 
and  conduct  of  both  parties  in  the  controrersj, 
which  has  culminated  in  an  assanlt  by  one  npoo 
the  other.     How  otherwise  can  a  jury  fairly  esti- 
mate what  should  be  awarded  by  way  of  pa&isb- 
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nent,  or  as  a  reasonable  satisfaotion  for  iDJated 
feelings  ?  These  damages,  as  our  law  now  stands, 
are  made  np  of  injaries  partly  private  and  partly 
pablic  in  their  natare.  If  eTidence  of  this  natare, 
admitted  to  enhance  the  actual  damages  to  the 
person,  may  be  giTen,  why  should  not  the  same 
kind  of  eTidence  be  ^Ten  by  way  of  mitigation 
of  damages  claimed  on  such  grounds  T 

If  the  plaintiff  restricts  himself  distinctly  to 
the  single  claim  for  the  actual  damages  to  his 
person,  and  the  direct,  tangible  results  there- 
from, and  expressly  waiTes  all  claim  beyond,  it 
would  seem  that  the  defendant  should  be  limited 
to  matters  strictly  in  defence  or  justification  of 
bis  act,  as  in  other  cases  of  trespass.  But  if,  as 
in  this  ease,  he  claims  beyond  this,  for  injured 
feelings  and  for  punishment,  the  question  arises 
(which  is  the  main  question  made  by  the  plain- 
tiif),  what  is  the  limit  of  the  eTidence  which 
may  be  admitted  in  mitigation  or  extenuation  t 
It  is  not  denied  that  some  eTidence  of  this  nature 
is  admissible.  The  precise  question  is  whether 
it  is  to  be  confined  to  what  transpired  at  the  time 
of,  or  in  immediate  connection  with  the  act  If 
a  party  claims  damages  not  merely  for  the  naked 
assaolt,  but  for  his  wounded  feelings,  and  seeks 
to  inflame  them  by  showing  that  he  had  been 
publicly  insulted  by  opprobrious  language  used 
with  the  cTident  intent  to  degrade  him  in  the 
ejes  of  his  fellow-citisens,  may  not  the  defend- 
ant be  allowed  to  show  that  the  complainant  had 
himself  been  guilty  of  using  like  words,  or  by 
bis  conduct  and  by  insults  and  proTOcations  had 
retlly  been  the  cause  of  the  assault  ?  The  plain- 
tiff may  haTe  been  passiTe  and  silent  at  the  mo- 
ment of  the  aasault,  whilst  the  defendant  was 
Tiolent  and  denunciatory,  and,  if  no  facts  can  be 
shown  beyond  those  transpiring  at  that  meeting, 
the  plaintiff  would  present  a  case,  apparently 
calling  for  exemplary  damages,  whilst,  if  the 
whole  truth  was  brought  out,  the  defendant 
would  appear  the  least  in  fault,  so  far  as  regards 
provocation. 

And  so,  if  the  plaintiff  claims  for  damages  of 
this  nature,  for  an  assault,  not  by  a  personal 
enemy,  but  by  those  whose  indignation  had  been 
aroused  in  matters  of  a  general  and  public  nature, 
nay  not  all  damages,  beyond  those  actually  suf- 
fered in  his  person,  be  modified  or  affected  by 
eTidence  of  his  acts  or  declarations,  calculated 
to  arouse  a  just  indignation  and  disgust?  Why 
should  the  man  who  has  intentionally  and  grossly 
outraged  decency,  or  aroused  indignation  by  his 
Tiolttion  of  common  humanity,  be  allowed  to 
recoTer  for  his  injured  feelings,  and  the  public 
degradation  to  which  he  has  been  subjected  T  Or 
rather,  why  should  not  a  jury  be  allowed  to  know 
all  the  facts,  directly  connected  with  the  act, 
although  not  transpiring  at  the  moment,  and  from 
them  determine,  whether  any,  and  if  any,  what 
damages  should  be  allowed  beyond  the  actual 
injury  to  the  person  or  property  T  If  facts  be- 
yond the  act  are  to  be  allowed  to  aggraTate,  why 
should  not  like  facts  be  allowed  to  mitigate  this 
class  of  damages?  Where,  for  instance,  a  man 
bad  been  guilty  of  frequent,  indecent  exposures 
of  his  person  in  public  streets,  accompanied  by 
obscene  language  and  gross  insults  to  females, 
and  had  persisted  in  such  a  course,  until  a  body 
of  his  townsmen,  indignant  and  outraged,  seized 
him  and  inflicted  punishment,  and  carried  him 
away  and  eonflned  him  for  a  day,  or  other  like 
proceedings ;  and  for  this  assault  and  battery 


and  imprisonment  an  action  is  brought  and  a 
claim  set  np  for  recompense  for  injured  feelings, 
indignity  and  for  punitiTC  damages.  At  the 
trial,  he  proTCS  these  acts, — ^rongh  handling,  and 
degrading  treatment,  and  personal  imprisonment, 
and  makes  out  a  case  of  apparently  inexcusable 
interference  with  his  liberty  and  bis  person,  and 
his  sense  of  self-respect.  The  defendants  can- 
not show  that  he  did  or  said  anything  at  the  time 
of  the  arrest.  But  are  they  to  be  precluded  from 
showing  anything  in  mitigation  of  such  a  claim  ? 
The  law  is  fully  Tindicated  when  it  gtTes  such  a 
man  his  full,  actual  damages.  When  he  asks  for 
more,  he  opess  a  new  ground  for  his  opponent, 
who  may  well  say, — ^you  haTC  no  fair  claim  for 
damages  on  this  ground,  for  your  own  conduct 
and  language  aroused  the  indignation  which  led 
to  the  acta  complained  of. 

There  is  an  instinct,  or,  if  not  quite  that,  a 
dictate  of  common  sense,  which  it  is  neither  wise, 
or  hardly  posdble  for  the  law  to  disregard. — that 
a  man  should  not  hsTC  pecuniary  recompense  for 
injured  feelings  or  public  degradation,  when  he 
has  himself  outraged  the  feelings  of  another,  or 
so  conducted  as  justly  to  excite  public  odium  by 
open  contempt  of  the  decencies  of  life.  The  old 
legal  requirement,  that  he  that  asks  for  redress 
«mttst  come  into  court  with  clean  hands,"  at 
once  occurs  to  us.  The  law  will  protect  the 
hand  from  actual  Tiolence  upon  it,  although  it 
may  sadly  need  ablution,  but  beyond  this  will 
require  **  a  show  of  hands "  before  it  will  ad- 
judge damages  for  an  alleged  defilement. 

The  ruling  of  the  judge,  in  this  case,  was  per- 
emptory and  unqualified,  that  the  eTidence  made 
out  no  legal  defence,  and  that  the  Tcrdict  must 
be  for  the  plaintiff  "to  the  full  extent  of  the 
damages  sustained  by  the  injuries  to  the  plain- 
tiff's person,  and  for  detention." 

If,  after  this  ruling,  the  defendant  had  con- 
sented to  a  default,  and  the  case  had  come  be- 
fore a  judge  to  determine  the  damages,  and  the 
same  claim  for  cumulatiTe  and  exemplary  dam- 
ages had  been  made  and  pressed,  would  any 
judge  haTC  excluded,  in  the  hearing  before  him, 
the  eTidence  offered  in  this  case?  If  he  had, 
how  could  he  determine  the  degrees  of  aggraTa- 
tion  or  extenuation,  or  oome  to  any  satisfactory 
conclusion  on  the  matter  of  damages  ?  As  before 
said,  the  jury  in  this  case  were  in  the  same  con- 
dition, after  the  ruling,  as  a  judge  would  haTC 
been  after  default. 

When  we  consider  the  nature  and  the  grounds 
of  this  claim  for  exemplary  or  punitiTe  damages, 
it  is  diflBcult  to  see  why  the  eTidence  of  provoca* 
tion  or  mitigation,  if  allowed  at. all,  should  be 
restricted  to  the  time  of  the  OTcrt  act.  What 
happened  then  may,  and  generally  would,  giTC  a 
Tery  partial  and  insufficient  Tiew  of  all  the  cir- 
cumstances which  in  truth  belong  to  the  matter 
in  question,  and  serTe  to  aggraTate  or  diminish 
the  injury  to  the  feelings,  or  the  malice  of  the 
act.     ETery  one  sees  this  at  a  glance. 

We  think  it  will  be  found,  on  a  careful  ex- 
amination of  the  cases,  that  where  this  rule, 
limiting  the  eTidence  to  what  transpired  at  the 
moment,  has  been  enforced,  the  claim  was  to 
diminish  the  damages  for  the  actual  corporeal 
injury  and  loss  of  time,  and  no  distinction  was 
made  between  those  and  exemplary  damages. 
The  reasoning  to  be  found  in  this  class  of  cases 
is  Tery  similar  to  that  found  In  the  decisions  a 
common  law,  where  the  degree  of  guilt  is  le  s 
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Bened,  and  a  different  and  distinot  offeno«,  of  a 
less  degree,  is  found  by  reason  of  proof  of  sudden 
and  provoked  anger ;  as  where  a  homicide  is  re- 
duced from  murder  to  manslaughter.  But»  in 
such  trials,  these  matters  of  provocation  tnd 
sudden  anger  are  introduced,  not  to  mitigate  a 
crime  found  or  admitted,  but  are  strictly  matters 
in  defence,  and  modify  or  give  character  to  the 
act,  in  determining  what  crime  has  been  in  fact 
committed,  and  are  used  for  that  purpose.  In 
such  case  it  becomes  important  to  know  whether 
the  act  was  the  result  of  sudden  passion,  or 
whether  there  had  been  time  for  the  passions  to 
cool.  But  in  a  civil  action  for  trespass  the  lia- 
bility of  the  party  for  actual  damages  does  not 
depend  upon  the  intent  or  state  of  mind  of  the 
trespasser.  He  may  be  liable,  if  his  act  was  un- 
lawful,  although  he  did  not  intend  to  injure  any 
one,  and  had  no  anger  or  ill-will  towards  the 
party  whose  person  or  property  was  affected  by 
his  illegal  act  It  is  not  the  motive,  or  the  feel- 
ings under  which  the  legal  wrong  is  committed, 
which  determines  the  character  of  the  act,  or 
the  amount  of  the  actual  damages  resulting  from 
it.  It  cannot  be  excused,  if  legally  unjustified, 
by  proof  of  sudden  passion,  or  the  absence  of 
malice  or  wrong  intent 

The  analogy,  if  any,  between  cii  11  actions  and 
criminal  prosecutions,  is  to  be  found  in  the  de> 
termination  of  the  extent  of  punishment  in  the 
one,  and  the  amount  of  exemplary  or  cumulative 
damages  in  the  other.  Although  in  the  trial  of 
criminal  cases  the  evidence  may  be  limited  to  the 
time  of  the  occurrence,  yet  every  judge  is  aware 
that,  in  fixing  upon  the  sentence  to  Im  awarded, 
he  does  not  hesitate  to  hear  evidence  or  state* 
ments  as  to  facts  and  acts  and  declarations  made 
or  done  ^terior  to  such  time — in  order  to  ascer- 
tain, as  well  as  he  can,  the  mitigating  or  aggra- 
vaUng  circumstances  connected  with  the  offence. 
So,  in  determining  the  amount  of  damages  in  a 
civil  suit,  beyond  the  tangible,  as  before  ex-  * 
plained — when  there  is  no  question  as  to  the 
fact  that  a  trespass  has  been  committed,  a  limita- 
tion of  the  examination  into  what  transpired  at 
the  moment  would  seem  to  fall  far  short  of  what 
reason  and  common  sense  would  prescribe.  It 
seems  hardly  just  to  require  any  tribunal  to  act 
and  determine  such  questions,  and  to  award 
damages  in  the  nature  of  punishment,  and  with- 
hold from  it  all  knowledge  of  the  facts  which 
may  fairly  be  said  to  give  the  moral  character 
of  the  act,  and  the  actual  guilt  of  the  respondent 

We  are  aware  that  great  care  must  be  taken 
to  confine  the  examination  to  such  matters  as  are 
clearly  and  directly  connected  with  the  acts,  or 
give  color  or  character  to  it.  Mere  evidence  of 
general  bad  character, — or  unpopularity,  or  of 
acts  or  declarations  of  ancient  date,  or  not  dearly 
and  really  part  and  parcel  of  the  matter  in  ques- 
tion, must  be  excluded.  But  time  is  not  of  the 
essence  of  the  principle,  but  fairly  established 
direct  connection,  as  cause  or  effect  It  is  im- 
possible to  accurately  define  the  limits,  so  as  to 
reach  every  case.  But  there  can  be  no  greater 
difficulty  in  the  application  of  this  than  of  many 
other  rules  of  law. 

In  the  case  at  bar,  the  evidence  was  limited  to 
the  transactions  of  the  day  on  which  the  assault 
was  committed,  and  very  evidently  was  of  matters 
connected  directly  with  the  acts  done.  If  it  had 
been  excluded,  after  the  evidence  on  the  part  of 
the  plaintiff  had  been  heard,  how  could  the  jncy 


have  properly  or  understandingly  determined 
what  punitive  damages  should  be  given  in  vindi- 
cation of  outraged  law,  or  for  the  indignitj  and 
injury  to  the  feelings?  They  bad  a  right  to 
know,  and  the  defendants  had  a  right  to  place 
before  them  the  true  relations  of  the  parties, 
and  to  show  how  far  the  act  was  wanton,  null- 
cious,  vindicUve,  or  unprovoked,  or  how  far  ex- 
tenuated by  the  conduct,  declarations,  or  provo- 
cations of  the  complaining  party. 

On  the  whole,  after  a  full  consideration  of  tbe 
case,  and  the  cases,  we  think  that  the  ruUogs  of 
the  judge  were  not  erroneous,  but  give  the  ralet 
on  this  subject  which  are  practical,  and  io  a^ 
cordance  with  common  sense  and  the  genenl 
principles  of  the  law.        Sxe^Uofu/lovarvled. 

Cumno,  DiOKBBSOV,  Babbows,  and  Taplit, 
JJ.,  concurred. 


{yoU  by  EdUor$  American  Law  Reffi^ttr.) 

This  is  one  of  that  class  of  cases,  where  then 
existed  at  the  time  it  occurred,  and  even  at  the 
present  time,  to  some  extent^  there  exists,  a 
degree  of  unfairness,  in  judgment  and  opinioD* 
which  renders  it  extremely  diffionlt  to  say  sbt- 
thing  which  will  be  kindly  received,  or  oaodiJlj 
weighed.  But  we  feel  compelled  to  say,  that  the 
facts  of  this  case,  placed  beside  the  verdict  of 
$6.46,  certainly  do  indicate  a  substantial  failon 
of  the  suit,  if  not  of  justice.  The  jury  most 
have  treated  the  evidence  given  in  mitigation  of 
damages,  as  a  substantial  justifioaUon  of  the  as- 
sault, battery,  and  false  imprisonment,  with  all 
its  incidents  of  humiliation  and  outrage.  The 
verdict  very  clearly  manifests  aa  opiaion  in  the 
mind  of  the  court  and  jury,  that  the  plaintiff  vas 
more  in  fault  than  the  defendants — in  short,  that 
the  conduct  of  the  plaintiff  was  reprebenaible,  and 
that  of  the  defendants  excusable — and  that  there- 
fore, it  was  proper  for  the  court  to  place  its  stigma 
upon  the  action.  This  is  not  said,  indeed,  in  so 
many  words,  but  it  is  fairly  implied. 

This  is  a  result  to  which  courts  of  jostice 
should  never  come,  except  in  the  most  onqoes* 
tlonable  cases,  where  there  is  no  pretence  of 
anything  more  than  a  nominal  breach  of  the  lav, 
and  where  the  action  is  therefore  clearly  Texa> 
tious.  And  it  is  especially  unbecoming  for  eonrts 
to  fall  into  this  view,  out  of  respoct  for,  or  ira- 
pathy  with,  or  dread  of,  an  intensified  partisan 
public  opinion.  It  is  the  duty  and  the  basiness 
of  courts,  to  hold  the  scales  of  justice  evenly  aai 
firmly  between  the  most  embittered  partisans  of 
contending  factions  in  the  state,  when  soch  be- 
come suitors  before  them. 

We  might  better  have  no  courts,  than  to  hare 
them  echo  the  varying  surges  of  an  ever-changing 
and  baseless  public  sentiment.  In  a  case  like  the 
present,  it  would  be  far  better  to  have  the  coort 
instruct  the  jury,  in  so  many  words,  that  the 
plaintiff's  disregard  of  the  common  courtesies 
and  decencies  of  life,  justified  the  defendants  ia 
inflicting  such  punishment  upon  him,  as  woold 
teach  him  not  to  repeat  the  offence,  and  to  con- 
duct with  more  circumspeotion  in  the  fatore, 
than  to  have  left  the  case  to  the  jury,  in  sncb  a 
slipshod  way,  as  to  bring  about  the  same  reeolt 
exactly,  but  without  any  technical  violation  of 
the  rules  of  law.  And  we  must  say,  it  sef ms  to 
us  that  the  charge  of  the  court  below,  aod  the 
opinion  of  the  fall  court  although  clearly  not  so 
intended,  must  have  operated  io  that  direoUon- 
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Possibly  some  muj  elaim,  that  upon  a  nioe 
constraction,  there  was  do  error  in  law,  and  all 
agree  that  eoarts  eannot  be  expected  always  to 
control  the  waywardness  or  the  prejodloes  of 
jaries.  But  this  is  generally  urged,  where  courts 
desire  to  throw  their  own  responsibility  upon  the 
irresponsibility  of  the  jury.  And  it  seems  to  as 
the  charge  to  the  jury,  in  this  case,  afforded  the 
jary  an  excellent  opportunity  to  punish  the 
plaintiff,  and  at  the  same  time  to  compliment 
the  defendants  for  taking  the  plaintiff  in  hand, 
aod  applying  the  rules  of  Lynch  law  to  him,  in 
the  summary  mode  they  did.  This  was  all  very 
irell,  provided  it  were  the  business  of  courts  to 
administer  Lynch  law,  or  to  moderate  the  striot- 
oess  of  the  existing  law.  But  as  that  is  not  the 
fact,  bat  the  contrary,  it  seems  a  peculinrly  un- 
fortunate distinction  which  the  court  hsTC  at- 
tempted  to  make  in  this  case,  between  compen- 
satorj  and  exemplary  damages,  and  to  allow  of 
the  mitigation  of  one  and  not  of  the  other. 

If  there  be,  in  fact,  any  such  distinction  in  the 
law,  it  should  certainly  be  differently  stated  from 
vbat  it  seems  to  have  been  in  the  trial  of  this 
case,  or  it  would  be  Tery  likely  to  be  misapplied 
by  the  jury,  as  it  certainly  was  here. 

The  error  in  the  charge  seems  to  be  in  treating 
"the  injcry  to  the  plaintiff's  feelings,  the  indig- 
sltj  snd  the  public  exposure,"  as  forming  no 
part  of  the  actual  damageM  in  the  action.  Nothing 
eoold  be  further  from  the  truth ;  since  these 
things  not  only  constitute  a  portion  of  the  actual 
damages,  but  the  principal  portion.  It  is  scarcely 
possible  to  conceiTc  any  proposition  more  unjust 
or  unreasoDable — not  to  say  absurd — than  to 
BDppose  that  in  a  transaction  like  that,  through 
irbich  the  plaintiff  was  dragged  by  the  defend- 
aots,  that  the  actual  **  injury  to  bis  person  and 
bis  detention"  embraced  all  for  which  he  was 
entitled  to  compensation  under  the  head  of  ao- 
toal  damages. 

It  is  not  probable,  indeed,  that  the  plaintiff 
vas  of  that  delicate  organisation,  that  he  would 
be  likely  to  suffer  any  irreparable  damage  merely 
from  the  insult  and  indignity,  for  if  so,  he  could 
not  hsTe  said  what  be  did.  But  there  are  many 
persons  who,  from  similar  treatment,  might  have 
been  ruined  for  life ;  and  the  rule  of  law  is  the 
same  in  all  such  cases.  And  there  is  no  case, 
except  the  present,  so  far  as  we  hnTC  noticed, 
vbich  attempts  to  discriminate  betvveen  corporeal 
and  external  injories,  and  those  which  affect  the 
Beogibilities.  These  latter,  are  those  which  form 
the  cbief  ingredient  of  damages  in  this  class  of 
actions.  If  these  latter  are  to  be  excluded  from 
consideration,  or  justified  by  public  sentiment, 
there  might  better  come  an  end  of  all  pretence 
of  the  administration  of  justice.  It  is  the  direct 
and  sore  mode  of  encouraging  a  resort  to  force 
for  remedy  and  redress. 

We  know  that  some  very  able  writers,  and 
among  them  the  late  Professor  Greenleaf  (2  £?i- 
d«Qce,  8.  268  and  n.  eteeq.),  contend  for  the  rule, 
that  in  no  case  are  exemplary  or  punitiTC  dam- 
ages to  be  given,  but  that  in  all  cases  they  should 
be  confined  to  making  compensation  to  the  plain- 
tiff. But  no  writer,  or  judge,  to  our  knowledge, 
has  erer  before  attempted  to  limit  the  actual 
damages  to  which  the  phiintiff  was  in  all  oases 
entitled  6y  vay  o/  compensation,  to  loss  of  time 
aod  injury  to  the  person,  in  cases  of  trespass  and 
fil^e  imprisonment  Mr.  Sedgwick  (Dam.  666, 
^1).  Bays,  that  ••all  ni/e«,  or  rather  definite 


principles  of  damages  in  oItII  actions,  must  be 
referred  either  to  compensation  or  punishment." 
No  one,  we  suppose,  would  for  a  moment  deny 
that  the  plaintiff,  in  an  action  of  this  character, 
is  entitled  to  recoTer  damages  for  **  the  injury  to 
his  feelings,  the  indignity,  and  the  public  ex- 
posure ;"  and  it  would  seem  to  be  equally  im- 
probable, that  any  one  should  hold,  that  such 
damages  were  in  the  nature  of  punishment  to 
the  defendant,  and  only  recoTcrable  under  that 
head. 

ThjB  truth  nnquestionab^y  is,  in  the  present 
case,  that  the  court  have  mistaken  the  application 
of  their  own  rule,  and  thus,  as  it  seems  to  us, 
have  presented  the  whole  case  in  a  most  unfor- 
tunate aspect— Tery  much  in  that  of  au  excuse 
and  an  apology,  if  not  a  full  justification  of 
Lynch  law,  than  which  nothing  could  have  been 
further  from  its  intention. 

We  hope  no  one  will  be  simple  enough  to  sup- 
pose that  we  feel  any  other  than  the  most  un- 
qualified disgust  and  contempt'  for  such  senti- 
ments as  were  expressed  by  the  plaintiff,  on  the 
occurrence  of  the  most  disgraceful,  as  well  as  the 
most  unfortunate  CTcnt,  which  has  e?er  occurred 
in  our  past  history.  The  only  possible  mode  of 
accounting  for  such  folly,  in  speech,  is  that  folly 
on  one  side  naturally  leads  to  counter  folly  upon 
the  other,  and  despotic  public  opinion  naturally 
proTokes  foolish  words.  But  we  trust  it  is  not 
needful  to  inform  the  profession,  and  especially 
the  courts,  in  this  country,  that  the  high  privilege 
of  free  speech  is  not  created,  or  maintained,  for 
the  exolustTe,  or  the  chief  benefit  of  wise  and 
discreet  men.  They  will  do  very  well  without 
any  such  protection.  But  it  is  intended  for  the 
protection  of  every  class  of  the  most  ranting 
fools,  and  the  vilest  blackguards,  and  the  most 
infamous  blasphemers,  except  as  they  are  liable 
to  some  restraint  by  the  firm  and  wise  adminis- 
trators of  the  criminal  and  cItII  law  of  the  land. 
These  are  the  only  men  who  require  protection 
at  the  hands  of  the  administrators  of  the  law  ; 
and  when  we  allow  ourseWes  to  be  cheated  with 
the  delusion  that  the  simple  and  degraded,  or 
the  offensife  and  coarse-grained,  do  not  deserve 
the  highest  protection  of  the  law,  we  approach 
a  point  of  timeserving,  which  is  but  one  degree 
removed  from  actual  corruption,  of  which  we 
already  begin  to  hear  charges,  in  some  quarters, 
but  we  trust  wholly  without  foundation. 

We  regret,  in  this  case,  the  affirmation  of  the 
principles  of  the  charge  in  the  court  below  by  a 
court  of  such  high  oharacter,  although  done  in  a 
mode,  and  for  reasons,  which  show  the  high  dig. 
nity  and  purity  of  the  tribunal,  and  do  also  show, 
as  it  appears  to  us,  that  an  unfortunate  misap- 
plication of  the  very  principle  upon  which  the 
ca^e  is  decided,  must  have  occurred  in  the  court 
below.  We  know  the  learning  and  ability  of  the 
court  from  which  the  decision  comes ;  and  we  are 
always  proud  to  welcome  its  members  among  our 
most  esteemed  friends;  but  we  cannot  shut  our 
eyes  to  the  fact,  that  the  substantial  damages  in 
this  action  were  blinked  out  of  sight,  and  disre- 
garded by  the  jury,  upon  grounds  which  are 
flagrantly  in  violation  of  the  leading  doctrine  of 
the  decision,  vis.,  that  actual  and  compensatory 
damages  cannot  be  denied  upon  any  ground  of 
provocation  short  of  an  actual  justification  of  the 
assault,  battery,  and  false  imprisonment,  which 
was  not  attempted  in  this  action. 
The  testimony  offered  and  received  in  mitiga" 
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tion  of  damages  in  this  action,  might  veil  enough 
haTe  been  receiTed,  apon  the  qaestion  of  punitiTe 
or  exemplary  damages,  bat  it  was  not  of  a  Terj 
satisfactory  character  CTen  apon  that  head.  The 
only  portion  of  it  which  seems  to  afford  any  Jast 
apology  for  the  flagrant  misoondactof  the  defends 
ants,  was  the  stnpid  blaoder  of  the  proTost-mar- 
shal  in  directing  the  plaintiff  to  be  **  detained." 
This  had  some  fair  tendency  to  tindioate  the 
good  faith  of  the  defendants  in  arresting  the 
plaintiff.  Bat  what  can  be  said  of  their  after- 
conduct  in  forcibly  carrying  the  plaintiff  three 
miles,  and  dragging  him  before  a  town  meeting, 
and  sentencing  him  to  take  an  oath  to  sapport 
the  Constitation  of  the  United  States?  They 
might,  with  the  same  propriety,  haTe  sentenced 
him  to  be  hanged,  or  barned  to  death.  And  if 
they  had  done  so  and  carried  the  sentence  into 
execQtion,  and  been  indicted  for  murder,  they 
should,  so  far  as  we  can  see,  apon  the  principle 
of  this  decision,  haTe  been  permitted  to  show  the 
plntDtiff's  proToking  braTado  talk  in  mitigation 
of  punishmeot— or  possibly  to  redaoe  the  Terdiot 
from  murder  to  manslaughter. 

It  does  not  seem  to  as  that  tneh  eridenoe 
shoald  haTe  been  permitted  to  go  to  the  Jary, 
upon  either  the  first  or  second  point  made  in  the 
plaintiff's  request  to  charge,  and  not  upon  the 
third,  except  so  far  as  it  tended  to  show  that  the 
defendants  acted  under  a  misapprehension  of  the 
law,  and  in  good  faith ;  for  punitiTe  or  exemplary 
damages  are  not  giTon  with  any  reference  to  the 
plaintiff's  misconduct,  within  the  limits  of  the 
law,  but  solely  on  account  of  the  malice  and 
wanton  misconduct  of  the  defendants,  and  to 
admonish  them,  and  others  in  like  case,  not  to 
repeat  the  misconduct  Is  there  anything  in  the 
plaintiff's  folly  and  braTado,  naturally  calculated 
to  induce  the  defendants  to  belicTe  they  had  any 
legal  right  to  deal  with  him  in  the  manner  they 
did?  Was  not  then  the  charge  of  the  court, 
and  the  result  of  the  trial,  directly  calcolated  to 
encourage  such  abases  of  right,  such  flagrant 
breaches  of  the  law?  Was  not  the  conduct  of 
the  defendants  malicious,  wanton,  and  intention- 
ally insulting  and  abusiTC?  Can  there  be  more 
than  one  opinion  on  these  subjectd  ?  And  was 
not  the  charge  in  the  court  below,  the  Terdict  of 
the  jury,  and  the  oTerruUog  of  the  exceptions, 
all  calculated  to  encourage  saoh  conduct,  and  to 
dibcourage  such  actions?  If  so,  can  we  fairly 
expect  parties  suffering  like  indignities  to  appeal 
to  the  tribunals  for  redress  ?  And  will  not  the 
result  of  such  experiences,  in  courts  of  justice, 
sooner  or  later,  end  in  a  resort  to  force  in  all 
such  cases  ?  These  are  plain  questions,  but  they 
are  fundamental  to  the  Tory  existence  of  free 
states  and  priTate  liberty,  both  of  person  and 
speech.  I.  F.  B. 

— American  Lato  BegUttr. 


KiiOAH  T.  MoCandliss. 

A  JoTor,  before  verdict,  being  entertained  by  or  receiving 
any  benefit  or  gratuity  from  the  plaintiff,  however  tn- 
vial,  is  sofflcient  cause  for  a  new  uiaL 

[December  87, 1809.] 

This  was  a  rule  for  a  new  triaL 

Opinion  by  Haei,  P.  J. 

It  appears  fh>m  the  testimony  taken  in  support 
of  the  rule,  that  after  the  court  Adjourned  and 
before  the  caae  was  ^Ten  to  the  jary  maay  of 


the  persons  who  bad  been  In  attendance  daring 
the  trial  withdrew  to  a  neighboring  tavera  for 
refreshment  Men  so  placed  are  seldom  sileat, 
and  the  couTersation  naturally  turned  on  what 
had  taken  place  in  court  From  accident  or 
design,  one  of  the  groups  oontatned  the  plainiifi^ 
a  juror,  and  one  of  the  witneases  to  the  plaiotiff. 
The  juror  had  a  list  of  prices  in  his  hand  and  wu 
making  a  calculation  upon  it  with  refereaee  to 
some  of  the  matters  giTon  in  eridence  in  the  rait 
They  eat  and  drank  together  and  the  plaiotiff 
paid  the  bllL  This  seems  to  be  indisputable, 
because  the  juror  does  not  know  who  paid ;  sod 
the  plaintiff,  who  knew  the  fact,  and  might  btn 
contradicted  the  statement  made  by  a  bystaader, 
declined  to  be  put  on  oath. 

It  may  be  that  there  really  was  no  intention 
to  do  wrong,  and  it  was  Tery  possible  the  cal- 
culation was  intended  to  demonstrate  that  tb< 
filaintiff  was  not  entitled  to  a  part  of  his  demaai 
t  would,  howcTer,  be  «ontrary  to  the  doctriDe 
of  trial  by  jury  if  a  yerdict  rendered  under  Boeh 
circumstmces  were  allowed  to  stand. 

A  juror  la  for  the  time  being  a  judge,  and  bij 
conduct  must  be  tested  by  tne  rules  applicable  to 
judicial  aotioit  It  has  long  been  the  wise  polie; 
of  the  common  law  to  reqaire  that  CTeiy  coffl- 
munication  with  regard  to  the  suit  shall  take  plut 
in  open  court  In  this  the  English  practice 
differed  from  that  of  the  continent  of  Europe, 
where  a  party  might  state  hia  case  wherever  he 
could  obtain  a  bearing.  The  olyect  of  this  pre- 
caution ia  not  so  much  the  ezolasion  of  tht 
grosser  forms  of  influence,  as  to  guard  sgtinst 
Qiose  appeals  to  kind  and  aympatbetio  feelioi 
whioh  bias  the  judgment  through  the  heait  It 
is,  accordingly,  gross  misbehaTiour  for  any  person 
to  speak  to  a  juryman,  or  for  a  juryman  to  permit 
any  one  to  oouTerse  with  him  respecting  the 
cause  in  hand  at  any  time  after  he  is  summoned, 
and  before  the  Terdiot  is  dellTered  ;  Blainit 
Lessee  ▼.  Chambere,  1  8.  A  R«  169,  178. 

The  wrong  is  greater  in  a  party  than  in  i 
stranger,  as  affording  a  stronger  inference  of 
design ;  and  will  be  Heightened  if  it  appears  that 
the  juror  was  entertained  free  of  expenne,  or 
receiTed  any  benefit  or  gratuity,  howcTor  triviil, 
that  might  tend  to  proTont  him  from  readeriog 
an  impartial  Terdict  Such  miscondact  is  a  mis- 
denfeanor  at  common  law,  punishable  with  fine 
and  imprisonment :  8  Bacon's  Abr.  786 ;  Tht 
Commonwealth  t.  Kauffman^  1  Pbilada.  R.  534. 
I  do  not  mean,  howcTer,  to  assert  that  there  is 
matter  here  for  an  indictment  To  make  tbi 
offence  criminal  there  must  be  n  malicions  or 
oorrupt  intent,  whioh  does  not  necessarily  appenr 
in  this  instance.  It  is  -enough,  as  between  the 
parties,  that  the  plaintiff  did  that  which  mtj 
haTC  prejudiced  the  defendant  by  depriving  hia 
of  the  fair  and  unbiassed  hearing  to  which  be  wu 
entitled :  Ritchie  t.  Bohrooke^  7  S.  A  B.  450. 

The  rule  for  a  new  trial  is  made  absolute. 

CuBions  TBHima. — Henry  de  la  Wade  hold) 
ten  pounds  (a  pound  of  land  is  commonly  sap* 
posed  to  contain  62  acres)  of  land  in  Stanton,  in 
the  County  of  Oxford,  by  the  serjeanty  of  cnny* 
ing  a  Gerfalcon  OTory  year  before  oor  lord  tbe 
King,  whencTer  he  aball  please  to  hawk  with 
auoh  falcons,  at  the  cost  of  the  said  lord  the 
King.^Oa/ortf  JoumcA* 
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COBBESFOlTDBirCE. 


DivUion  Courts, 
To  THi  Editobs  of  thb  Law  Joubmal. 

Gentlemen:— As  you  are  thoroughly  ac- 
quAinted  with  the  procedure  and  practice  of 
the  Diyision  Court  Act  and  the  new  rules 
lately  promulgated,  would  you  kindly  favor 
your  numerous  readers  with  an  early  reply  to 
the  following  queries : 

1.— Is  it  the  duty  of  the  clerk  of  a  Division 
Cdurt  to  deliver  an  execution  to  the  bailiff  of 
bis  Court  when  ordered  to  issue  execution  by 
a  party  in  whose  favor  it  is  due ;— or  is  it  in- 
cumbent on  the  party  to  deliver  it  to  the  bailiff 

himself? 

2.— Can  an  execution  be  said  to  he  iuued  to 
a  lailiff,  by  the  clerk  merely  filling  up  the 
blanks  in  it,  without  giving  or  sending  it  to  a 
bailiff  of  his  court? 

3.— Does  a  clerk  comply  wfth  the  require- 
ments of  the  Act  and  Rules  who  neglects  to 
deliver  an  execution  to  a  bailiff  of  his  court 
when  at  the  instance  of  the  plaintiff  he  has 
been  ordered  to  issue  execution  ? 

4.— What  are  the  hours  a  clerk  should  keep 
his  office  open  for  business ;  is  there  any  en- 
actment or  rule  of  court  on  this  point  ? 

6.-— Has  a  plaintiff  a  right  to  demand  and 
himself  receive  from  the  clerk  a  writ  of  execu- 
tion against  goods  and  chattels  of  defendant? 

6. — In  case  a  derk  had  been  ordered  to  is- 
sue an  execution  and  he  delayed  issuing  it  for 
twenty  days  and  until  after  the  defendant's 
goods  had  been  exhausted  on  a  jfS.  /a.  from  one 
of  the  Superior  Courts  issued  ten  days  after 
the  execution  in  the  Division  Court  was  or- 
dered to  be  issued ;  would  it  be  a  good  answer 
for  the  clerk  (on  an  action  againsi  him  for 
negligence  in  not  issuing  the  execution)  to  say 
that  it  was  not  his  duty  to  deliver  it  to  the 
bailiff,  and  to  say  that  no  damage  was  caused 
by  not  issuing  but  by  non-delivery  to  a  bailiff; 
the  execution  not  having  been  issued  till  after 
the  levy  by  the  sheriff  on  his^  /a.  ? 

7. — Is  it  necessary  that  any  orders  given  to 
a  clerk  of  a  Division  Court  in  his  office^  in 
reference  to  a  case  in  his"  court,  should  be  in 
writing? 

As  bearing  on  the  above  queries  allow  me 
to  refer  you  to  sections  86,  42,  62,  79,  186, 
189,  of  the  Division  Courts  Act,  and  new  rules 
Kos.  92  and  160,  also  form  4  of  the  Procedure 
Book  in  the  new  rules. 


Having  already  extended  this  beyond  my 
original  intention,  I  remain,  yours  truly, 

Inquibxb. 

[The  clerk  is  to  have  an  office  at  such  place 
within  the  Division,  for  which  he  is  clerk,  as 
the  judge  may  direct  His  duties  are  to  be 
performed  in  and  not  out  of  the  office  (see  rule 
76,  et  §eq.)  ;  and  neither  the  Act  nor  the  rules 
prescribe  office  hours,  but  the  judge  can  do  so ; 
when  hours  have  not  been  prescribed  by  the 
judge,  the  clerk  should  be  in  his  office  at  all 
reasonable  hours  and  times,  as  occasion  and 
emergencies  may  require.  We  see  nothing  in 
the  Statutes  or  Rules  which  requires  him  to 
travel  to  the  bailiff,  wherever  that  officer  may 
happen  to  be,  or  to  send  to  him  in  order  to 
procure  execution  of  process;  it  is  his  un- 
doubted duty,  however,  to  deliver  process  to 
the  bailiff  at  his  own  office,  when  the  latter 
goes  there  for  the  purpose  of  delivering  pro- 
cess for  service  or  execution. 

Executions  are  issued  at  the  request  of  the 
party  prosecuting  the  judgment^  and  if  the 
plaintiff  wishes  to  avoid  any  risk  from  delay, 
he  should  sue  out  the  process,  and  he  has  the 
right  to  take  it  to  the  bailiff,  or  see  that  it  is 
delivered  to  him  at  his  own  option :  see  sec. 
185. 

An  execution  cannot  be  said  to  be  issued  to 
a  bailiff  by  the  clerk  merely  by  filling  up  the 
blanks  in  it :  (see  G*BriefC»  D.  C.  Act,  p.  68, 
note  /,  and  p.  65,  note  g.)  It  ought,  also,  to 
be  signed  by  him,  and  sealed  with  the  seal  of 
the  court,  and  endorsed ;  and  then  it  should 
be  delivered  to  the  bailiff  at  the  clerk's  office. 
We  find  no  rule  like  that  in  the  English 
County  Courts  (No.  28),  which  requires  the 
bailiff  to  attend  once,  at  least,  every  day  at 
the  office  of  the  Registrar  of  the  court  for  the 
purpose  of  receiving  process  for  service  or  exe- 
cution ;  and  there  is  no  provision  made  here 
for  the  clerks  sending  process  to  the  bailiff,  ex- 
cept upon  the  request,  and  at  the  expense  of 
the  party  prosecuting  the  judgment  Any 
failure  or  neglect  to  deliver  an  execution  to  the 
bailiff  on  the  first  opportunity,  would  subject 
the  clerk  to  the  loss  of  all  fees  in  the  suit,  and 
the  payment  of  any  loss  or  damage  resulting 
firom  the  deky  (see  Rule  98). 

It  is  better  for  all  orders  to  be  given  to  the 
clerk  in  writing,  as  that  predades  a  possibility 
of  denial  or  doubt  on  either  side.  Some 
methodical  clerks  keep  order  books,  as  well 
for  the  purpose  of  preventing  plaintiffs  frt)m 
denying  their  having  giren  orders  for  execu' 
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tions  to  issue  as  a  guide  to  duties  to  be  per- 
formed every  day. 

We  have  answered  our  correspondent's  long 
string  of  questions,  assuming  that  he  asks  with 
the  single  motive  of  eliciting  the  information 
asked  for,  and  that  there  has  been  no  suppres- 
sion of  any  specific  (act  proper  to  be  commu- 
nicated to  us  or  our  readers.  If  the  matter 
has  been  the  subject  of  judicial  consideration 
we  must  presume  our  correspondent  would 
not  omit  to  mention  it  While  we  are  willing 
to  give  our  readers  the  benefit  of  our  views  on 
questions  of  general  interest  in  the  workings 
of  the  Division  Courts,  we,  of  course,  cannot 
speak  with  confidence  in  the  absence  of  judi- 
cial decision,  and  if  there  be  any  case  in  point 
before  any  of  the  local  judges  known  to  a  cor- 
respondent^ but  withheld  firom  us,  we  would 
not  hesitate  to  expose  the  party,  if  any  slnia- 
ter  motive  existed. — Eds.  L.  C.  G.] 


TreMurer^i  Bond, 


To  TBS  Editobs  of  ths  Local  Coitetb  Qaxxttk. 

Gentlemen, — I  am  instructed  by  the  Mun- 
icipal Council  of  the  Township  of  Clinton,  to 
ask  the  following  question : — 

When  the  Treasurer  of  the  Township  has 
given  bonds,  and  the  same  person  appointed 
from  year  to  year,  does  it  require  a  new  bond 
every  time  the  appointment  is  made,  when  the 
condition  of  bonds,  say  if  the  above  bounden 
A.  B.  shall  from  time  to  time,  and  all  times, 
hereafter  faithfully  perform  the  duties  devolv- 
ing upon  him,  or  which  ought  to  be  performed 
by  him  as  Treasurer. 

An  early  reply  will  oblige, 

Yours  truly, 

BOWLET .  ElLBOBN, 

Tovonthip  Clerk 

[It  is  impossible  to  give  any  definite  answer 
without  seeing  the  bond.  The  Township 
Council  had  better  submit  the  bond  to  their 
legal  adviser.— Eos.  L.  C.  G.] 


,  Taxe^^SaU  qfZand. 

To  The  EDiroas  or  thb  Looal  Coubts  GAom. 

Gentlemen, — Suppose  A.  purchases  a  piece 
of  land  from  B.  in  the  month  of  July,  1869, 
and  a  deed  is  given  for  the  same,  or  an  agree- 
ment in  writing  and  a  deed  given  afterwards : 
The  same  land  being  assessed  for  seven  years 
in  the  name  of  B.  as  owner,  but  when  the  col- 
lector's roll  is  made  out,  (in  October  generally) 


and  when  the  collector  calls  for  the  taxes,  the 
same  land  is  in  possession  of  A.,  and  A.  know- 
ing that  the  taxes  must  be  paid,  pays  the  col- 
lector and  calls  upon  B.  to  refund  him  the 
amount  so  paid.  B.  replies : — ^there  were  no 
taxes  due  against  the  land  when  I  sold  to  yon, 
consequently  I  do  not  think  I  am  liable  for 
any  of  said  dues. 

Please  say  in  the  next  number  of  the  Gazette 
which  of  the  said  parties  is  bound  by  law  to 
pay  the  said  taxes. 

A  SUBSCBIBEB. 


[Our  correspondent  had  better  consult  a 
lawyer.  The  question  does  not  come  within 
our  province  to  answer. — ^Eds.  L.  C.  G.] 


The  Amebican  Law  Review.  January,  1870. 
Boston :  Little,  Brown  &  Co.  Subscription 
price  $5  per«innun.    Quarterly. 

The  second  number  of  Vol.  iv.  of  this  well- 
conducted  quarterly  is  before  u&  The  articles 
are,  L  Proxin^ate  and  Remote  Cause — rather 
metaphysical  than  practical:  IL  Warranty  of 
Seaworthiness  in  Time  Policies:  IIL  The  Law 
of  Insanity :  lY.  Lord  Campbell's  Lives  of 
Lyndhurst  and  Brougham. 

The  article  on  the  Law  of  Insanity,  which 
were  it  not  for  our  limited  space,  we  should 
like  to  reproduce  for  our  readers,  is  thus  in- 
troduced : — 

<*Whea  Lord  Hale  laid  down  hie  famous  mie  of 
law  that  Bome  kinds  of  inaanity  f nmiah  no  excnaa 
for  orime,  he  onqaeationably  reflected  the  most 
advanced  opinions  on  the  snbjeot,  both  of  law- 
yers and  phyaioiana.  For  more  than  one  hondred 
years  its  oorreotneaa  passed  unchallenged ;  and 
no  person  on  trial  for  a  criminal  act  was  acquit- 
ted on  the  ffroand  of  insanity,  whose  diseaae  htd 
not  entirely  deprived  him  of  reaaon  and  reduced 

him  to  the  Condition  of  an  idiot  or  a  wild  beast. 
Science  oonld  enter  no  protest  agidnat  the  mle, 
for  the  materials  neoeaeary  to  give  such  a  protest 
any  support  were  not  in  existence.  Medical  man 
may  aometimea  have  had  a  vagae  appreheaaioB 
thai  all  was  not  right,  when  a  oonviot  proclaimed 
the  groaaeat  deluaiona  firom  the  gibbet;  bnt  thaj 
were  never  properly  tfioeked  by  the  barbarity  of 
auoh  Boenea.  Colndiient  with  the  aignal  rafonaa 
in  the  treatment  of  the  iaaane  and  thia  inoraaaed 
attention  to  the  stady  of  inaanity,  which  marked 
the  dose  of  the  last  oentuiy,  the  soapioion  begaa 
to  be  entertained  by  lawyers  that  the  n^le  ax- 
eluded  from  ita  protection  many  olaaees  of  the 
inaane  that  were  jnatly  entitled  to  it    But  they 
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neTer,  to  this  d^y,  haTe  decided  that  inaanitj,  in 
whatever  shape  it  may  appear,  is  necessarily  an 
exctue  for  crime.  The  adTanoed  step  which  they 
took  was  to  regard  certain  forms  of  what  is  now 
called  partial  insanity,  as  having  this  legal  effect ; 
bat  precisely  which  they  were,  was  a  point  not 
BO  easily  settled.  The  exact  qnestion  was,  what 
nark,  quality,  or  attribute  of  insanity  should 
make  it  an  adequate  excnse  for  crime,  and  this 
led  to  definition  of  insanity  and  tests  of  respon- 
sibility. At  one  time,  the  qnestion  seemed  to  be 
satisfactorily  answered  by  saying  that  it  was  a 
delusion,  without  which  the  patient  conld  not  be 
considered  so  insane  as  to  be  irresponsible  for 
any  criminal  act  It  was  not  too  loqg,  howerer, 
before  it  began  to  be  suspected  that  this  was 
giving  too  large  a  sweep  to  the  excuse,  and  then 
its  application  was  restricted  by  rarious  limita- 
tions. From  Ume  to  time  other  tests  were  offered 
which,  though  intended  to  meet  a  present  exi- 
gency, were  fondly  believed  to  cover  every  pos- 
sible requirement.  One  was  that  if  the  patient 
retained  his  knowledge  of  right  and  wrong,  he 
continued  to  be  accountable  for  his  acts.  An- 
other was  that  if  he  knew  the  act  to  be  contrary 
to  the  lawB  of  God  and  man,  he  could  not  avail 
himself  of  the  plea  of  insanity.  Again,  it  was 
laid  that  if  he  showed  contrivance  and  fore- 
thoaght  in  regard  to  the  criminal  act,  he  was 
Bafficiently  sane  to  be  accountable  therefor.  It 
woald  be  a  waste  of  time  to  mention  all  the  rules 
of  law  on  this  subject,  which  the  ingenuity  of 
eonrts  has  devised,  and  which,  one  after  another 
have  been  found  too  narrow  for  general  applica- 
tion. But  they  will  continue  to  be  offered,  and 
new  ones  no  better  to  be  made,  so  long  as  false 
theoriee  of  insanity  prevail  in  the  community, 
and  the  indubitable  facts  of  science  are  treated 
18  matters  of  speculation  and  fancy ;  and  no  im- 
provement  will  be  made,  so  long  as  it  is  believed 
in  the  high  places  of  justice  that  the  effect  of 
insanity  on  the  thoughts  and  feelings,  the  appe- 
tites and  impulses,  may  be  thorougly  discerned 
bj  a  hasty  examination  and  the  slightesiaoquain- 
tance  with  the  mental  phenomena." 

The  writer  then  proceedfl  to  give  the  follow- 
ing passive  from  the  charge  of  a  learned 
American  judge  (Edmonds),  to  the  jury,  in 
the  case  of  Ths  People  ▼.  KUim^  as  illustratire 
of  what  he  argues  is  the  more  enlightened 
doctrine  of  the  present  day : — 

"  To  establish  a  defsnee  on  the  ground  of  in- 
unity,  it  must  be  clearly  proved  that  at  the  Ume 
of  committing  the  act,  the  party  accused  was 
Uboring  under  such  a  defect  of  reason,  from  dis- 
ase  of  the  miacl.  m  not  to  know  the  nature  and 
<inlity  of  tie  act  he  was  doing;  or,  if  he  did 


know  it,  that  he  did  not  know  he  was  doing  what 
was  wrong.  If  some  controlling  disease  was  in 
truth  the  acting  power  within  him,  which  he 
could  not  resist,  or  if  he  had  not  sufficient  use  of 
his  reason  to  control  the  passions  which  prompted 
the  act  complained  of,  he  is  not  responsible.  In 
order  then  to  constitute  a  crime,  a  man  must 
have  memory  and  intelligence  to  know  that  the 
act  he  is  about  to  commit  Is  wrong ;  to  remember 
and  understand  that  if  he  commit  the  act  he  will 
be  subject  to  punishment ;  and  reason  and  will 
to  enable  him  to  compare  and  choose  between  the 
supposed  advantage  or  gratification  to  be  obtain- 
ed by  the  criminal  act,  and  the  immunity  from 
punishment  which  he  will  secure  by  abstaining 
from  it  If,  on  the  other  hand,  he  has  not  intel- 
ligence and  capacity  enough  to  have  a  criminal 
intent  and  purpose,  and  if  his  moral  or  intellec- 
tual powers  are  so  deficient  that  he  has  not  suffi- 
cient will,  eonscience,  or  eontrolling  mental  dis- 
ease, his  intellectual  power  is  for  the  time  obliter- 
ated, he  is  not  a  responsible  moral  agent  and  is 
not  a  punishable  for  oriminal  acts." 

We  noUce  in  the  Bench  S  Bar^  an  article 
on  the  same  subject,  which  will  also  repay 
perusal  The  subject  has  an  ephemeral  in- 
terest, over  and  above  that  attaching  to  it  from 
its  intrinsic  importance,  from  a  divorce  case 
in  the  English  courts  lately  brought  promi- 
nently before  the  public.  Whilst,  however, 
admitting  that  humanity  requires  that  all  care 
should  be  exercised  for  the  protection  of  those 
suffering  under  the  dispensations  of  Provi- 
dence, the  public  must  be  guarded  against  the 
abuse  to  which  the  humane  doctrine  is  open. 

Of  the  specimen  of  petty  spite  in  high  places, 
exhibited  by  Lord  Campbell  in  his  Lives  of 
Lyndhurst  and  Brougham,  we  have  almost 
had  enough.  But,  as  a  final  shot  at  the  author, 
and  as  an  interesting  sketch  of  the  salient 
points  of  character  of  the  great  men  now  dead, 
that  Lord  Campbell  nnsuooessfuUy  attempted 
to  malign  in  his  own  peculiar  style,  the  article 
in  this  review  is  most  interesting,  and  we  hope 
on  a  fature  occasion  to  find  room  for  it 

We  have  the  usual  Digest  of  English  and 
American  Cases,  Book  Notices,  A  List  of  Law 
Books  published  in  England  and  America  since 
October,  1860,  and  a  summary  of  events. 

We  heartily  commend  this  Review  to  our 
readers,  and  advise  them  to  subscribe  to  it  at 
once ;  the  price  is  a  mere  nothing  for  the  in- 
teresting and  instructive  matter  always  to  be 
found  in  it 
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TnB  Albany  Law  Journal  :  Weekly.  Weed, 
Parsons  &  Co.,  Publishers,  Albany,  N.  T, 
$5  00  per  annum. 

This  is  a  new  weekly  Law  Publication  of 
much  promise.  It  does  not  purport  to  be  a 
collection  of  miscellaneous  reports  of  cases,  of 
which  there  are  enough  and  to  spare  in  the 
United  States,  but  is  more  of  a  Magazine  of 
matter  interesting  to  the  profession,  culled 
from  various  sources,  and  containing  leading 
articles  on  important  topics.  We  have  now 
received  several  numbers,  and  they  evince 
good  taste  and  much  literary  attainment 

A  very  interesting  sketch  of  "Law  and  Law- 
yers in  literature,"  by  Mr.  Irving  Browne, 
runs  through  the  numbers  that  have  hitherto 
come  to  hand.  With  many  of  the  incidents 
and  extracts  we  are  of  course  all  more  or 
less  familiar,  but  many  are  new  to  the  general 
reader,  and  may  here  be  found  collected  and 
arranged  in  an  accessible  shape. 

We  notice  also  an  address  to  law  students 
by  Hon.  J.  W.  Edmonds,  containing  some 
excellent  advice ;  the  Administration  of  Jus- 
tice, by  the  same  author;  on  the  Study  of 
Forensic  eloquence ;  Law  of  Arrest  without 
Warrant,  Ike  We  anticipate  good  success  for 
this  publication. 


Summary  Convictiohs.  —  Mr.  Denman  has 
brought  in  a  bill  endorsed  by  Mr.  Gross  and  Mr. 
Hibbert,  to  amend  the  law  relating  to  first  oon- 
TictionB  for  certain  offences.  The  pnrport  of 
the  bill  is  not  apparent  on  the  face  of  it,  inas- 
mach  as  it  in  terms  only  affects  the  operation  of 
an  Aot  therein  cited.  The  first  and  praotically 
the  only  section  of  the  bill  is  in  these  words : — 

Where  any  person  shall,  after  the  passing  of 
this  Act,  be  sommarily  eonvioted  before  a  justice 
of  the  peace  of  any  offence  under  18  &  19  Vict. 
0.  126,  and  it  shall  be  a  first  oonTiotion,  the  jus- 
tice may,  if  he  sball  so  think  fit,  disobarge  the 
offender  from  his  oonYiotion  upon  his  making 
such  satisfaction  to  the  party  aggrioTed  for 
damages  and  eosts,  or  either  of  them,  as  shall  be 
ascertained  by  the  justice. 

The  effect  of  this  measure  seems  to  be  that, 
when  a  person  is  charged  before  a  police  magis- 
trate or  before  justices  in  petty  sessions  with 
simple  larceny,  or  stealiog  from  the  person,  or 
larceny  as  a  clerk  or  serTant,  and  the  case  is  one 
which  may  properly  be  disposed  of  in  a  summary 
way,  and  tbe  accused  has  not  been  preTiouslj 
convicted,  the  offender  may  be  permitt<Hi  to  make 
a  monetary  reparation  to  the  party  aggriered, 
instead  of  being  sent  to  prison.  8o  far  as  con- 
cerns the  party  aggrieved,  this  plan  may  be 
regarded  as  advantageous.  So  fkr  as  concerns 
society  at  large,  it  seems  to  add  one  more  to  the 
cases  in  which  the  criminal  who  has  or  can  oom- 
maud  money  is  placed  in  a  widely  different  posi- 


tion from  the  indigent  criminal.  In  practice  we 
suppose  that  it  will  be  Tery  satisfactory  to  jutcii- 
ile  clerks  or  serrants  who  rob  their  employers  of 
petty  cash  in  order  to  indolge  in  betting  or  tbe 
minor  vices.  These  youths  generally  have  i 
kind-hearted  mother  who  prefers  being  sold  up 
to  seeing  her  son  go  to  gaol,  and  th«r  employers 
are  not  always  able  to  resist  tbe  combined  argn- 
ments  of  pecuniary  amends  and  parental  eotrca- 
ticH.  However,  we  suppose  that  Mr.  I>eniiua 
has  some  good  reason  for  the  introdaetioa  of  the 
bill. — The  Law  Journal. 


The  law's  delays  haye  ever  beeir  a  favoorite 
topic  with  public  writers  and  speakers ;  tbe  Uw'$ 
despatch  and  promptinde  rarely  find  a  ohrooicler. 
A  remarkable  instance,  however,  of  the  npidltj 
of  the  movements  of  the  Court  of  Chanceir, 
occurring  only  a  few  days  since,  ought  not  to 
be  unrecorded.  Some  property  of  the  Landel 
Estates  Company,  distant  about  twelve  miles  fros 
London,  was,  in  the  course  of  one  foreooon.  in- 
vaded by  a  body  of  men,  wbo  commenced  di^rj 
up  a  portion  of  it,  in  assertion  of  the  sapporei 
right  of  their  employer.  At  two  o'clock  iafcr- 
mation  was  received  at  the  London  offices  of  thi 
company  of  these  proceedings,  and  at  three  o'clock 
instructions  were  given  for  tbe  filing  of  a  bil!  for 
an  ii^ttnction  to  restain  tbe  defendant  With  the 
assistance  of  several  shorthand  writers  a  bill  vu 
written  from  dictation  and  placed  in  the  bandi 
of  the  printers,  together  with  a  plan  of  the  estate, 
and  an  affidavit.  These  were  printed  off  with 
the  utmost  speed ;  the  bill  was  filed  the  same 
afternoon  in  the  court  of  Vioe-Chaneellor  Halias, 
and  the  learned  judge,  after  hearing  counsel, 
granted  the  injunction.  By  seven  o,oloek  in  tbe 
evening  a  messenger,  accompanied  by  a  body  of 
police  served  a  copy  of  the  injunction  upon  the 
parties  wbo  were  still  npon  the  ground,  and  who 
were  forthwith  removed.  Such  a  rapid  move- 
ment is  perhaps  nnparalled. — Solicitors'  JournoL 


•  There  is  a  well-known  story  of  a  jury  who  re- 
turned a  verdict  of  "guilty,  with  some  doobt  as 
to  the  identity  of  the  prisoner,"  after  oonvictiog, 
and  of  another  who  recommended  the  prisoner  to 
mercy,  **  because  they  didn't  think  he  was  tbe 
man  who  did  it"  These  are  nsnally  eonsadered 
too  good  jokes  to  have  actually  ooonrred.  If, 
however,  the  report  in  the  THmti  of  Wednesdsy 
last  is  correct,  the  first  of  the  above  verdicts  has 
been  equalled  l^  one  given  by  a  jury  at  the  Cen- 
tral Criminal  Court  on  Tuesday.  One  George 
Woolgar,  a  policeman,  was  indicted  for  highway 
robbery  in  taking  by  force  some  money  from  a 
woman  in  the  street  The  jury,  after  three  hours' 
deliberation,  found  a  verdict  of  guilty,  "  with  s 
strong  recommendation  to  mercy  on  the  ffroundof 
diserepaneiet  in  a  portion  of  the  evidenes."  Saeh 
a  verdiet  requires  no  comment,  but  it  is  still  mors 
remarkable  that,  aooording  to  the  report,  the 
Recorder  took  that  recommendation  into  bis  cos- 
sideration  in  deciding  on  the  sentence  which  ought 
to  be  passed. 

That  a  jury  should  sometimes  be  illogical  i 
not,  perhaps,  surprising,  but  a  judge  should  faic<v 
better.  We  must  hope  that  there  has  been  sme 
inaoooraoy  in  the  report— Mteilorj'  Joumai 
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DIARY   FOR  APRIU. 


I.  Fri  ..  Local  School  Sapt  tenn  of  office  begins. 

3.  SUN.  5tK  Sundan  in  Lent 

4.  Mon.  County  Court  (York)  Term  begins. 

7.  Tbur.  Local  Treasuren  to  return  arrears  of  taxes  dne 
to  County  Treasurer. 

9.  Sat..  County  Court  Term  ends. 
10.  SUN.  Palm  Sunday, 
15.  Fri..   Good  Friday. 

17.  SUN.  EatUr  Sunday. 

18.  MotL   Easter  Monday. 

23.  S&t..  St.  George. 

24.  SUN.  1ft  Sunday  after  Eader. 

25.  Mon.  St.  Mark. 

id.  Sat...  Articles,  Ac,  to  be  left  with  Secretary  Law 
Society,  Last  Day  for  L.  C.  to  ret  occupied 
lands  to  Co,  Tr  Grammar  and  Common 
School  Fund  to  be  apportioned.  Co.  Treas  to 
make  up  books  and  enter  arrears. 
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REGENT  MUNICIPAL  CASES. 

^e  usual' crop  of  applicaiiona  to  unaeat 
manicipat  oouncillors  of  yariouB  kinds  aod 
degrees  is  now  nearly  gathered 'in.  There 
have  not  been  many,  but  those  of  any  general 
interest  which  we  propose  to  notice  are  the"^ 
following : — 

Reg,  ex  rel.  Ford  t.  McRae^  ^ich  appears 
in  another  column,  speaks  for  itself.  The 
others  are  not  as  yet  reported. 

Beg.  ex  reL  Gibh  ▼.  White  was  a  novel  ap- 
plication, to  test  the  right  of  an  Indian,  as 
SQch,  to  hold  office  as  a  Municipal  Councillor. 
Mr.  White,  whose  election  was  sought  to  be  set 
aside,  is  the  son  of  a  Chief  of  the  Wyandott  or 
Huron  Lidians  of  Anderdon.  For  many  years 
past  he  has  been  engaged  in  trade,  and  is  the 
owner  in  fee  simple  of  patented  lands  (apart 
from  the  Indian  Reserre,  to  a  share  of  which 
he  is  also  entitled)  on  which  he  lives,  the  value 
being  beyond  the  necessary  qualification.  It 
was  contested  that  as  he  was  not  an  **  enfiran- 
chided*^  Indian  under  the  provisions  of  the 
statutes  in  that  behalf  he  had  not  become 
entitled  to  all  the  rights  and  privileges  of  other 
British  subjects.  It  was  however  held  that 
the  provisions  as  to  enfranchisement  related 
only  to  the  property  acquired  from  that  set 
apart  for  the  tribe,  and  that  there  is  no  lawin 
existence  in  this  country  which  prevents  an 
Indian,  whois  otherwise  qualified,  from  hold- 
ing  any  municipal  office.  We  cannot  regret 
that  such  is  the  law,  and  we  should  have  been 


much  surprised  to  have  found  it  otherwise. 
It  would  oettainly.be  a  reproach  to  us  if  a 
descendant  of  the  former  owners  of  the  soil — 
our  allies  and  friends  in  many  a  hard  fight  for 
this  very  country— one  who,  in  the  opinion  of 
his  white  neighbors,  is  of  sufficient  intelligence 
and  position  so  to  command  their  respect  as 
to  be  elected  in  preference  to  a  white  man — 
should  be  debarred  from  holding  the  position 
to  which  he  has  been  chosen. 

Amongst  the  papers  filed  on  shewing  cause 
was  a  copy  of  the  treaty  between  Sir  Wm. 
Johnson  and  the  Huron  Indians  of  Detroit, 
dated  18th  July,  1764,  the  original  of  which 
is  in  the  posssesion  of  Mr.  White's  brother, 
and  was  produced  on  the  argument  It  may 
be  interesting  to  many  of  our  readers  to  know 
its  contents : — 

**Artiole8  of  Peaoe,  Friendahip  and  Alliance, 
ooDoluded  by  Sir  William  Johnson,  Baronet, 
his  Majesty's  sole  Agent  and  Saperintendent 
of  Indian  Affairs  for  the  Northern  District  of 
North  America,  and  Colonel  of  the  Six  United 
Nations,  &o.,  on  behalf  of  bis  Britannio  Ma- 
jesty, with  the  Horon  Indians  of  the  Detroit. 

Aanoui  Ist. 
Sir  William  Johnson,  Bart,  doth  agree  with 
the  Harons  that  a  firm  and  absotate  peace  shall 
take  place  from  the  date  of  these  presents  be- 
tween the  English  and  them,  and  that  they  be 
admitted  into  the  chain  of  Friendship  and  Alli- 
ance with  his  Britannio  Migesty ;  to  which  end 
the  Harons  are  immediately  to  stop  any  attempts 
towards  hostilities  which  might  be  meditated  by 
any  of  their  people,  and  they  engage  never  to 
attempt  disturbing  the  pablio  tranqnility  here- 
after, or  to  conceal  such  attempts  of  any  others,, 
bat  will  use  their  atmost  endeavours  to  preserve 
inviolable  the  peace  they  hereby  enter  into,  and 
so  hand  it  down  to  posterity. 

AancLB  2]fi>. 
That  any  English  who  may  be  prisoners  or 
deserters,  and  any  Negroes,  Paids,  or  other 
slaves  amongst  the  Hurona,  who  are  British  pro* 
perty,  shall  be  delivered  up  within  one  month 
to  the  Cammandant  of  the  Detroit,  and  that  the 
Harons  nse  all  possible  endeavours  to  get  those 
who  are  in  the  hands  of  the  neighboring  nations ;- 
engaging  never  to  entertain  any  deserters,  fugi- 
tives, or  slaves,  bat  should  any  saoh  fly  to  them 
for  protection,  they  are  to  deliver  them  up  to  the 
next  commanding  officer. 

AanoLS  San. 
That  they  will  not  from  henceforth  midntain 
any  friendship  with  any  of  his  Mijesty's  enemies 
or  maintain  any  intercourse  with  those  who  may 
I  promote  war  anU  troubles,  bat  will  oppose  their 
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designs  and  treat  them  as  oommon  eDemies ;  and 
that  they  will  neTer  listen  to  any  idle  stories  of 
any  White  man  or  Indian  who  may  spread  false 
reports ;  but  if  any  matter  of  grieTa&oe  arises 
they  are  either  through  the  ohannel  of  the  Com- 
mandant  of  Detroit,  or  by  personal  a^plioation 
to  Sir  William  Johnson,  to  represent  their  oom- 
plaints. 

Articls  4ts. 
That  they  acknowledge  his  Britannic  Majesty's 
right  to  all  the  lands  aboTO  their  Tillage,  on  both 
sides  the  Strait  to  Lake  St.  Clair,  in  as  full  and 
ample  manner  as  the  same  was  erer  claimed  or 
enjoyed  by  the  French. 

Articue  Sth. 

That  they  do  to  the  utmost  secure  the  Strait 
or  Passage  from  Lake  Erie  to  the  Detroit,  and 
do  use  their  utmost  endeaTOurs  to  protect  the 
navigation  thereof,  either  with  ships  or  boats, 
against  any  attempts  of  an  enemy,  as  well  as 
defend  all  persons  who  may  haye  occasion  to  go 
or  return  from  Detroit  by  land  or  water.  And 
lastly,  that  they  do  now  or  at  any  other  time,  at 
the  requisition  of  the  Commandant  of  Detroit, 
or  of  any  others  his  Msjesty's  offieers,  furnish 
such  %  number  of  their  warriors  as  may  appear 
necessary  for  the  protection  thereof  or  the  an- 
noyance of  the  enemy. 

In  consequence  of  the  perfect  agreement  of 
the  Hurons  to  the  foregoing  articles,  Sir  William 
Johnson  doth,  by  Tirtue  of  the  powers  and  au- 
thorities to  him  giren  by  his  Majesty,  promise 
and  declare  that  all  hostilities  on  the  part  of  his 
Majesty  against  the  Hurons  shall  cease,  that 
past  offences  shall  be  forgiTen,  and  that  the  said 
Indians  shall  enjoy  all  their  original  rights  and 
priTileges,  as  also  be  indulged  with  a  free,  fair 
an4  open  trade,  agreeable  to  such  regulations  as 
bis  Majesty  shall  direct. 

Given  under  my  hand  and  seal  at  arms,  at 
Niagara,  th«  18th  day  of  July,  1764. 

(Signed)         Wm.  Jc^nsoh. 

[L.S.] 

The  Chiefs  of  the  Hurons  b*Te,  in  testimony 
of  their  accordation  to  the  foregoing  articles, 
subscribed  the  marks  of  their  respective  tribes, 
the  whole  being  first  clearly  explained  to  them." 

We  cannot  undertake  to  give  with  any  cor- 
rectness the  names  of  the  chiefs  who  signed 
the ;  treaty  but,  aftertheir  names  appear  their 
totems,  the  first  being  a  tortoise,  the  second 
something  said  by  the  learned  to  represent  a 
heaver,  the  third  is  the  figure  of  a  man,  and 
the  fourth  another  tortoise.  It  would  be 
somewhat  strange  that  i(  after  the  lapse  of 
more  than  a  century.  Her  Majesty  should  call 
upon  the  Hurons,  in  the  words  of  treaty,  *'  to 


furnish  such  a  number  of  warriors  as  may  be 
necessary  for  the  protection  [of  her  subjecti] 
or  the  annoyance  of  the  enemy.**  Yet  siuh 
circumstance  is  not  only  not  imposfdble,  but 
has  even  been  contemplated  within  the  past 
few  months. 

In  £eg.  ex  rel  Flater  v.  Vanuhmr^  the 
objection  taken  by  the  relator  was  to  the  pro- 
perty qualification  of  the  defendant,  whoqaali- 
fied  on  real  estate  rated  on  the  roll  at  |47(X 
It  appeared  to  have  been  sufficient  unless 
reduced  by  the  amount  of  a  mortgage  for 
a  large  sum,  which  however  was  shewn  to 
have  been  paid  before  the  election,  or  uoka 
reduced  by  the  amount  due  on  a  fi.  /<l 
lands,  which  was  in  the  sherifiTs  hands  u 
a  Hen  at  the  time  of  the  election.  It  was  con- 
tended that  the  defendant  had  goods  sufficient 
to  cover  the  claim,  and  therefore,  as  the  goods 
must  have  been  exhausted  first,,  that  there 
was  in  reality  nothing  which  could  be  looked 
upon  as  sufficient  to  reduce  the  qaalifio- 
tion.  It  was  unnecessary  to  decide  this  poiot, 
though  Mr.  Dalton,  before  vrhom  the  case 
came,  thought  as  long  as  thej^yo.  lands  wis 
in  the  sheritTs  hands  it  must  be  considered  as 
a  lien  or  incumbrance  for  all  purposes ;  but  be 
raised  the  point  whether  liens  or  charges  of  that 
nature  could  be  taken  into  account  at  ail— 
and  he  held  ihat  as  the  statute  said  nothing 
about  incumbrances,  and  that  they  could  not 
be  taken  into  consideration ;  in  fact  that  if  a 
person  appeared  to  be  rated  on  the  roll  for  a 
sufficient  amount,  that  alone,  so  far  as  his 
property  was  concerned,  Was  all  that  the 
statute  required,  even  though  his  equity  ot 
redemption  or  beneficial  interest  in  such  pro- 
perty might  be  worth  less  than  nothing.  The 
point,  though  nearly  approached  in  another 
case,  was  not  before,  curiously  enough,  ex- 
pressly decided. 

Another  case  was  that  of  Beg.  ex  rel 
MeGouverin  v.  Lawler,  which,  though  not 
deciding  any  question  of  qualification  or  dis- 
qualification is  new  on  a  matter  of  procedure. 

The  defendants  election  was  not  compUine^ 
of,  but  the  relator  sought  to  unseat  him  on 
the  ground  that  he  had  been  convicted  of  sel- 
ling liquor  without  a  license,  and  had  thereby 
under  82  Vic.  cap.  82,  sea  IT  (Ontario),  for- 
feited his  office.  It  was  however  held,  that  the 
prooeedings  takeir  iftoder  sections  180  and  131 
of  the  Municipal  Act  hj  summons,  in  the 
nature  of  a  quo  warranto  summons,  were  not 
applicable  to  such  a  case  as  this^  whatertf 
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the  common  \%w  remedy  might  be  ia  such  a 
case ; .  and  reference  was  also  made  to  sections 
120,  124  and  125,  as  affecting  the  case. 


COUNTY  JUDGES*  CRIMINAL  COURTS. 

A  writer  in  the  Lata  IHmei  draws  attention 
to  the  remarks  that  appeared  in  this  Journal 
in  NoTember  last  on  this  subject,  and  speaks 
fully  of  the  jurisdiction  and  procedure  of  the 
Courts  as  we  detailed  them.  This  article, 
which  will  be  found  in  another  place,  shews 
that  the  conductors  of  that  leading  periodical 
fully  comprehend  the  importance  of  the  **  gi- 
gantic stride  in  legislation"  in  the  **remarkable 
act*'  referred  to.  Whilst  fully  concurring  in 
the  Tiews  we  expressed  as  to  its  adyantages, 
they  think  it  advisable  to  wait  till  the  Act  is 
tested  by  time  and  experience  *before  follow- 
ing our  example,  though  at  the  same  time  they 
are  bound  to  admit  that  it  proceeds  in  the 
direction  of  the  ineritable  tendency,  which 
will  eventually  give  prisoners  the  option,  in 
England  as  well  as  here,  of  being  tried  with 
or  without  a  jury. 


EXTRAORDINARY  TRIAL  IN  CHINA. 

A  friend  in  China  has  sent  us  a  paper,  the 
(herland  China  Mailf  published  at  Hong 
Kong,  containing  a  report  of  a  case  of  much 
interest  and  instruction  to  all  persons  con- 
cerned in  the  administration  of  criminal  jus- 
tice. During  the  absence  in  England  of  Chtef 
Justice  Smale,  of  the  Supreme  Court  in  the 
British  Colony  of  Hong  Kong,  four  Chinamen, 
Shek  Aluk,  Shek  Achung,  Shek  Chung  Leen, 
and  Shek  Qui  Leen,  the  master  and  three  of 
the  crew  of  a  junk,  where  tried,  convicted  and 
sentenced  to  be  hung,  for  the  murder  of  one 
Mahoney  a  police  ofBcer.  This  oonriction  was 
obtained  upon  the  eridence  of  three  Chinamen, 
Tung  Pak  Foo,  Lee  Akwai,  and  Lum  Asang, 
who  deposed  to  their  presence  at  the  date  of 
the  murder ;  the  two  latter  deposed  that  they 
saw  the  four  men  and  Tung  Fak  Foo,  all 
armed,  land  from  the  Yee  Lee  junk  on  Saiwan 
Bay  for  Sowkewan ;  and  Tung  Pak  Foo  de- 
posed that  he  was  present  participating  with 
the  four  in  the  murder,  and  that  he  saw  the 
wound  which  caused  the  death  inflicted  by  the 
first  prisoner. 

The  final  decision  as  to  their  execution  was 
fortunately  delayed  beyond  the  usual  period, 
owing  to  special  local  circumstances. 

On  the  4th  of  November,  some  respectable 
Chinese  residents  in  the  Colony,  being  entire 


strangers  to  the  four  convicted  men,  presented 
a  petition  in  which  they  alleged  reasons  for 
suspecting  that  the  testimony  of  all  the  three 
witnessess  was  false,  and  they  made  out  so 
strong  a  case  as  to  induce  the  Governor  in 
Council  to  commute  the  sentence  of  all  four 
prisoners  to  penal  servitude  for  life. 

Suspicions  were  subsequently  aroused  as 
to  the  truth  of  the  statements  of  these  witnes- 
ses, and  they  were  indicted  for  perjury,  and 
ultimately  convicted  before  Chief  Justice 
Smale,  on  the  clearest  evidence  of  guilt. 

The  learned  Chief  Justice  after  reciting  the 
facts  and  shewing  the  justice  of  the  conviction 
used  the  following  language  in  sentencing  the 
prisoners: — 

**  Lum  Assang  and  Lee  Akwai,  you  have  eaeh 
been  oonvicted  of  perjury  In  swearing  on  the 
trial  of  Shek  Alak,  Shek  Aobooir,  Bbek  Chnng 
Leen«  and  Shek  Qui  Leen,  that  they  were  landed 
from  Saiwan  Bay  to  near  Sowkewan,  on  the 
night  of  the  17th  of  April  last.  You  knew  that 
they  were  on  a  trial  for  a  crime  for  wbioh  yon 
believed  that  there  lives  would,  on  oonviotion,  be 
forfeited.  Toa  have  admitted  year  erimf,  and 
yon  have  made  reparation  as  far  as  yon  oan  in 
the  evidence  you  have  repeatedly'  gifen;  I  have 
considered  the  exeose  made  by  each  of  yon,  that 
you  have  each  been  subjeoted  to  imprisonment 
in  the  PoUee  Chop,  and  to  the  pressure  of  the 
inflnenee  of  the  authority  of  the  Water  Police 
there  to  ooeree  you  into  peijury. 

The  learned  oonnsel,  Mr.  Hayllar,  after  your 
trial,  speaking  for  his  client,  tbe  prosecutor, 
whilst  he  ably  argned  that  all  tbis  forms  no  ans- 
wer to  the  ofaarge  against  yon — tb«t  it  did  not  ex- 
onerate yoQ  fh>m  legal  gailt — admitted  in  ex- 
pressive terms  that  tbe  ooeroion  wbicb,  as  be 
said,  had  been  proved,  formed  a  very  strong  oase 
of  ooeroion  as  addressed  to  me  in  mitigation  of 
punishment,  that  it  formed  quite  a  terrorism  af- 
fecting your  minds  when  yon  ga?eyour  testimony. 

Coneurring  in  all  thst  has  been  humanely  put 
forward,  I  must  as  judge  blame  you.  Altbongh 
I  do  not  greatly  wonder  that  the  vile  influenees 
whieh  were  exercised  prevailed  over  you,  and  al- 
though others  were  certainly  far  greater  orimi- 
nals,  I  cannot  exonerste  you  from  criminality. 

I  pass  on  eaoh  of  you  the  lightest  sentenee, 
which  oonsidering  all  the  oireumstanees  of  this 
oase  I  oan  award. 

The  sentence  of  the  Court  on  yon,  Lum  Assanf , 
is  that  yon  be  imprisoned  end  kept  to  hard  labor 
for  six  calendar  months. 

The  sentenee  of  the  Court  on  you,  Lee  Akwai, 
is  that  yon  be  imprisoned  and  kept  to  hard  lab^r 
for  six  calendar  montha 
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Yoa,  Tung  Pak  Foo,  were  defended  bjooaoeel 
who  took  OTerj  poesible  point  and  urged  every 
possible  topic  in  jonr  faior.  Yon  are  without 
excuse ;  no  inflaence  appears  to  have  been  exer- 
cised oTer  you,  and  with  great  cunning  (which 
all  bat  succeeded),  you  deposed  to  facts  and  cir- 
cumstances which  you  knew  to  be  entirely  untrue, 
as  was  demoD^rated  by  year  unsuccessful  efforts 
by  coercion  aod  ten  or  to  suborn  others  to  sustain 
your  story  by  perjury.  Tour  character  as  a 
person  habitually  on  such  terms  with  pirates  as 
that  a  mere  note  from  you  was  sufficient  to  pro- 
tect honest  trading  boats  from  piracy,  was  proved 
on  your  triaL  If  you  had  your  full  deserts  you 
ought  to  suffer  the  scTcrest  punishment  possible. 

The  sentence  of  the  Court  on  you  for  the  crime 
of  which  you  have  been  couTicted,  is  that  yon 
be  kept  in  penal  servitude  for  seven  years. 

Ton,  Choy  Asam  and  Tung  Pak  Foo,  have  each 
been  convicted  of  conspiracy,  the  object  of  which 
was  in  order  to  gain  the  Oovemment  reward  of 
.#500  to  accuse  in  this  Court,  Shek  Aluk,  8h«k 
Achung,  Shek  Chung  Leen,  and  Shek  Qui  Leen 
•of  the  crime  of  murder. 

Neither  of  you  had  any  excuse  for  your  most 
wicked  conduct. 

The  sentence  on  you,  Choy  Asam,  Is  that  you 
te  imprisoned  aud  kept  to  hard  labour  for  five 
jears. 

The  sentence  on  you.  Tung  Pak  Foo,  Is  that 
for  this  your  crime  of  conspiracy,  you  be  impris- 
oned and  kept  to  hard  labour  for  two  years.  This 
sentence  and  imprisonment  to  commence  and  tak« 
■effect  from  and  after  the  expiration  or  sooner  d^ 
termination  of  the  sentence  of  penal  servitude  to 
which  this  Court  has  already  sentenced  you. 

The  result  of  these  protracted  trials  is  that  it 
&as  been  proved  that  Shek  Aluk,  Shek  Achnng, 
Shek  Chung  Leen,  Shek  Qui  Leen,  are  not  only 
**  Not  Guilty,'*  of  the  murder  of  which  they  were 
convicted,  but  that  they  were  innocent— abso- 
lutely innooent— indeed,  that  they  are  peaoeable 
«nd  honest  sailors.  Every  right-minded  man 
nust  deeply  sympathise  with  them  for  the  men* 
4al  tortures — worse  than  bodily  tortures— to 
which  they  have  been  subjected  in  the  fear  of 
death— of  an  ignominious  death — aggravated  by 
the  feeling  that  they  were  innocent. 

The  Government  can,  and  I  hope  will  largely 
(it  is  beyond  its  power  adequately  to)  compensate 
these  poor  men  for  the  wrongs  done  to  them. 

I  see  that  Tuk  Cheong  and  some  of  the  other 
respectable  Chinese  residents  to  whose  exertions 
80  much  praise  is  due,  are  present 

No  words  I  can  utter  can  increase  the  satisfao* 
tion  which  they  must  feel,  that  by  exerting  them- 
selves they  have  proved  the  innocence  of  the  four 
men,  and  with  so  good  an  effect    Every  right- 


minded  man  must  feel  indebted  to  tliem.    I  trust 

« 

that  the  success  of  their  eflerts  will  well  Satisly 
them  for  the  money  which  they  hftve  with  rigkt 
good  heart  expended  to  bring  together  such  s 
mass  of  conclusive  eridence,  as  has  enabled  this 
Court  to  exercise  its  most  noble  function,  the 
elucidation  of  innocence.  These  efforts  htvi 
been  well  seconded  by  the  very  able  way  in  vhicb 
the  facts  of  the  case  have  been  marshalled  before 
the  Court.  I  trust  that  this  success  will  indoee 
them  and  other  respectable  Chinamen  to  take  m 
future  a  more  active  part  in  effectually  ai<fiirg 
the  Government  in  the  suppression  of  erime  uA 
violence,  and  in  securing  good  order,  in  which 
they  have  as  deep  an  intereetas  any  other  penou 
in  this  Colony. 

Beflecting  persons  may  probably  be  showed 
that  four  innocent  men  were  so  near  b«ng  ex»- 
cuted,  and  will  ask  what  security  there  is  thai 
the  irrevocable  penalty  of  deaUi  has  not  oftes 
been  inflicted  in  this  Colony  on  innocent  persoss. 
I  confess  that  I  shuddered  when  this  question  fore- 
ed  itself  on  me ;  but  on  careful  refisction,  I  feel 
assured  that  there  is  no  just  reason  for  alarm. 

A  Blue  Book  published  in  186G,  Report  of  the 
Capital  Punishment  Commisrion,  giwes  for  three 
years,  1861-68,  fifty-two  as  the  number  of  exe- 
cutions in  England,  under  fifteen  judges,  while 
during  the  same  period  thirty  men  were  exeented 
under  sentenees  by  one  judge  in  this  Colony.  I 
have  not  the  English  Beturns  up  to  this  dftte, 
but  there  have  been  since  1868,  thirty -seven 
executions  ia  this  Colony,  which  I  believe  is  is  a 
ratid  to  the  executions  in  England  mooh  greater 
than  the  proportion  was  in  previous  years.  It 
appears  that  executions  in  this  small  Colony  htvi 
been  since  1860  more  than  lialf,  probably  two 
thirds  part,  in  number  of  all  the  exocutioas  ia 
all  England. 

With  a  respooBiblity  greater,  I  believe,  this 
weighs  on  any  other  judge  administering  Bngliah 
Criminal  Lawy  I  have  ever  followed  what  the 
Chief  Baron  8ir  Fitoroy  Kelly  stated  in  the  same 
Beport  to  be  pmcticed  in  all  English  Courts.  I 
have  always  '  exerdsed  a  degree  of  care,  asd 
caution  in  conduct  of  trials  for  Itfo  and  death— 
vastly  superior  to  that  which  formerly  prevailed.' 
These  cases  confirm  my  resolution  to  exercise  the 
like  care  and  caution  as  long  as  I  may  preside  ia 
this  Court 

I  have  obtained  flrom  Mr.  Douglas,  the  very 
intelligent  and  able  Superintendent  of  the  Gaol. 
a  return  of  all  cases,  66  in  number,  which  hafs 
ended  in  an  execution,  since  I  came  in  1861  to 
this  Colony.  I  finj  from  Mr.  Douglass  that  is 
nearly  every  ease  since  he  eame  to  the  CnUn/, 
the  criminal  has  confessed  his  crime^ndtteJ  ia 
every  case  where  I  have  presided— «ud  I  ha\e  so 
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reason  to  suspect  that  any  one  inDocent  man  has 
been  exeeated  on  the  sentence  of  any  jadge  in  this 
Col  on  J.' 


»t 


SELECTIONS. 


Yexdor  and  Purchaser — Noticr  of  Tenancy 
Jamei  ▼.  Linchfield,  M.R,  18  W.  R.  168. 

Everything  that  pats  a  purchaser  on  inquiry 
amounts  to  notice ;  and  it  has  long  been  settled 
that  the  occupation  of  a  tenant  amounts  to 
notice  to  the  purchaser  of  the  actual  interest 
of  the  tenant  in  the  property(  Taylor  r.  Stib- 
hert,  2  Vea.  487). 

A  purchaser  who  takes  it  for  granted  that 
the  occupation  of  a  tenant  is  from  year  to  year 
only,  will  neTertheless  be  bound,  if  it  turns 
out  that  the  tenant  enjoys  a  larger  interest,  or 
has  an  option  to  purchase  {Daniel  ▼.  Davison, 
16  Yes.  249). 

As  between  tenant  and  purchaser,  then,  the 
purchaser  cannot,  after  notice  of  a  tenancy,  set 
up  the  defence  of  purchase  for  yaluable  con- 
sideration without  notice,  whatever  the  actual 
tenancy  or  tenant*s  right  may  turn  out  to  be. 
In  the  case  before  us  the  Master  of  the  Rolls 
decided  that  the  same  principle  was  applicable 
to  cases  between  vendor  and  purchaser,  as  to 
cases  between  purchaser  and  tenant  The 
purchaser  in  the  present  instance  was  tenant 
from  year  to  year,  and  assumed  that  the  re- 
mainder of  the  property  contracted  to  be  pur- 
chased, which  he  knew  to  be  in  the  occupation 
of  A.  B.,  was  held  upon  similar  terms.  It 
turned  out  that  A.  B.  had  in  his  pocket  when 
the  contract  was  made  an  agreement  for  a  lease 
for  twenty-one  years  of  the  portion  of  the  pro- 
perty occupied  by  him ;  and  the  purchaser  in 
consequence  filed  his  bill  against  the  vendor 
for  specific  performance  with  an  abatement 
If  it  had  been  a  case  of  mistake  although  on 
the  purchaser's  part  only,  and  not  common  to 
him  and  the  vendor,  yet,  as  the  matter  rested 
in  contract,  and  no  deed  had  been  executed, 
the  Court  might,  it  seems,  have  rectified  the 
error  (Harris  y.  Fepperell  16  W.  R.  68,  L.  R. 
6  Eq.  1,  as  was  done  in  Oarrard  v.  Frankel, 
80  Beav.  445).  where  a  person  supposed  he 
had  entered  into  a  contract  for  a  lease  at  one 
rent,  and  it  turned  out  that  the  rent  specified 
was  of  a  larger  amount  But  in  the  present 
instance  there  was  no  case  of  mistake,  ini»- 
much  as  the  purchaser  was  put  upon  inquiry 
by  his  knowledge  of  the  fact  of  A.  B.'s  (»ccu- 
]ttUon,  and  therefore  specific  performance  with 
an  abatement  was  refused. — Solicitors*  Jour- 
nal 

Curious  Tbxubis.  —  Middleton  Cheney,  or 
CheiKiait— It  is  the  cttstom  in  summer  to  strew 
the  fidor  of  this  Church  with  hay  cut  from  Ash 
Meadow, ^nd  in  Winter  straw  is  found  at  the 
expense  of  the  Rector.  A  peculiar  teaare  also 
prefttils  in  the  lordship  of  this  parish  ;  when 
estates  descend  in  the  female  line,  the  elder 
■ister  inherits  by  law. — Oxford  Journal, 


SIMFI.E  CONTRACTS  ft  AFFAIRS 
OF  EVERY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

LAMDLoan  AND  TiifAKT. — In  1860,  A.  made  a 
lease  to  B.,  who  oovenanted  therein  not  to  as- 
sign or  part  with  the  possession  of  the  premises 
without  A.'8  written  consenti  and  there  was  a 
re-entry  clanse.  In  1865,  B.  with  A  's  written 
assent  to  the  transfer  on  the  old  terms,  sold  to 
C,  and  let  him  into  possession  without  a  formal 
afsignment.  In  1867,  C,  with  A.'s  written 
assent,  assigned  the  term  to  trustees  for  cre- 
ditors. The  trustees  sold  to  defendant,  who  took 
possession.  Held,  that  there  had  been  no  forfei- 
ture. There  was  noTer  an  assignee  of  the  whole 
term,  so  as  to  be  suhji-ct  to  the  covenants  in 
the  lease,  and  B.*b  covenant  was  not  broken  by 
letting  C.  into  possession  as  he  did,  nor  by  the 
transfer  by  the  trustees  to  defendant  —  West  t. 
Dobb,  L.  R.  4  Q.  B.  684. 


LvOAOT — A  teiftatnr  gAve  to  his  wife  **sny 
money  that  I  may  die  ponsessed  of,  or  whi^  may 
be  due  and  owing  to  me  at  the  time  of  my  de- 
cease." He  had  insured  his  own  life.  Jlefd, 
that  the  debt  accruing  under  the  policy  at  his 
death  passed  by  the  above  bequest  — Petty  r, 
WilUon,  L.  R.  4  Ch.  574. 


LiBBL. — To  charge  A.  in  the  newspaper  with 
ingratitude  in  politically  opposing  B.,  and  to 
allege  that  at  a  past  time  A.  was  in  pecuoiary 
straits,  and  was  aided  by  B.,  and  had  since  paid 
his  debts,  as  the  only  support  of  the  charge,  is 
libelloQS  —Cox  v.  Lee,  L   R  4  Ex.  284. 


Mastsk  and  Srrvant. — Defendant  sent  his 
carman  and  clerk  with  a  horse  and  cart  to  deliver 
some  wtne,  and  bring  back  some  empty  bottles. 
Instead  of  returning  directly,  as  was  his  duty, 
the  carman,  when  about  a  quarter  of  a  mile 
from  the  defendant's  offices,  drove  off  in  another 
direction  on  business  of  the  clerk^s;  and,  while 
he  was  thus  driving,  negligently  ran  over  the 
plaintiff.  Held,  that  defendant  was  not  liable. 
Storey  t.  Athton,  L.  R.  4  Q   B.  476. 


NiaLiQiNCB. — The  plaintiff  on  getting  into  a. 
railway  carriage,  having  a  parcel  in  his  right 
hand,  placed  his  lefthanl  on  the  back  of  the  open 
door  to  aid  him  in  mounting  the  step.  It  was 
after  dark,  and  he  could  see  no  handle,  if  there 
was  one.  The  guard,  without  warning,  slammed 
the  lioor,  throwing  the  pluiniiff  forward  and 
crushing  his  hand  between  the  door  and  door- 
post.     Jleld,  that  the  defeodauts  were  not  entitled 
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to  a  DOOBQit.  The  Jary  were  jo^tified  in  floding 
that  the  guard  was  negligeot  and  that  the  plain- 
tiff was  not.  (Ezch.  Gh.^^ — Fordhum  ▼.  BriyhUm 
Railway  Co.y  L.  R.  4  C.  P.  619;  a.  o.  L.  R.  8  G. 
P.  368. 


MoBTOAQS. — A  mortgagee  is  bound  to  oonTej 
the  legal  estate  in  the  mortgaged  property,  and 
to  deliTer  up  the  title  deeds,  to  a  person  from 
whom  he  has  acoepted  a  tender  of  his  prinoipal» 
interest,  and  oosts,  altiioogh  such  person  may 
have  only  a  partial  interest  in  the  equity  of  re- 
demption— Ptarce  ▼.  Morris,  L.  R.  8  Eq  217. 


Parlxambst. — Members  of  either  House  of 
Parliament  are  not  crimiDally  liable  for  a  eon- 
spiricy  to  make  statements  which  they  know  to 
be  false,  in  the  Hoase,  to  the  ii^ury  of  a  third 
person  — Ex  parte  YFa«on,  L.  R.  4  Q  B.  678. 


Pbbsumption  or  Dbath,  Ao. — There  is  a  pre- 
BumptiOQ  of  law  that  a  person  who  has  not  been 
heard  of  for  seven  years  is  dead,  but  there  is  no 
prssiaiption  of  his  death  at  any  particular  period 
of  the  seven  years. 

There  is  no  leg^l  presumption  that  a  person 
shewn  to  be  alive  at  a  g*>ven  time  has  continued 
to  live  for  any  particular  period  after  that  given 
time. 

A  person  whose  title  depends  upon  A  having 

survived  B,  mast  prove  affirmatively  by  evidence 

that  A  did  survive  B 

Review  of  all  the  authorities  on  the  subject. 

F.  by  his  will  bequeathed  the  residue  of  his 

•estate  to  his  nephews  and  nieces,  share  and  share 

alike.     F.  died  on  the  6th  January,  1861.    N. 

P.  M  ,  one  of  the  nephews,  left  his  home  in 

•Germany,  on  the  19th  August,  1868,  and  always 

wrote  home  regularly  until  August  1858.     The 

last  letter  received  from  him  was  addressed  to 

his  mother,  from  on  board  the  United  States* 

frigate  Roanoke,  16th  August,  1868.     He  was 

jiever  directly  heard  of  again  by  any  of  his  family. 

In  1867,  upon  enquiries  being  made  of  the  United 

States'  naval  authorities,  information  was  re- 

-ceived  that  N    M.,  a  sergeant  of  marines  in  the 

^service  of  the  United  States,  deserted  June  6th, 

1860,  while  on  leave  from  New  York  to  join  the 

Philadelphia  Station,  and   had  not   since  been 

dieard  of.     This  information  was  in  answer  to  a 

(letter  of  enquiry  which  stated  the  letter  of  N. 

P.  M.  of  the  16th  August,  1858,  to  his  mother. 

A  petition  was,  in  1869,  presented  by  the  admin- 

4strator  of  N.  P.  M.  for  payment  to  him  of  a  share 

•of  a  residue  of  the  estate  of  F.,  which  was  in 

.00111 1  to  an  account  entitled  '*  The  account  of  the 

•share  intended  for  N.  P.  M."    Vloe-ChanceUor 


James,  contrary  to  bis  own  view  of  the  law.  bet 
in  deference  to  previous  authorities,  ordered  tbe 
fund  to  be  paid  to  the  adml  istratar  of  N.  P.  M. 

On  Appeal, 

Held,  that  the  administrator  of  N.  P.  M  Dc»t 
having  proved  that  N.  P.  M.  survived  the  testt- 
tor,  had  not  establiihed  any  title  to  the  fund 

The  Vice-Chsncellor's  order  was  therefon 
discharged.— iSe  Pkene'e  Trtuts,  18  W.  R.  303. 


Patbmt — Ibjttnctiok. — In  an  action  for  as  io- 
fringement  of  a  patent,  an  application  ooder  tbe 
G.  L.  P.  Act  for  an  injunction  to  restrain  tbe 
defendant  was  refused,  the  patent  having  Ua 
▼ery  recently  granted,  and  their  being  conflicting 
affidavits  as  to  the  rights  of  the  plaintiff  to  tk 
patent,  rnd  held  that  the  plaintiff  must  e^tsbUih 
his  title  at  law  before  he  would  be  entitled  to  an 
injunction. 

Semble  1.  That  the  applicatioo  would  also  biTt 
been  refused  under  the  Patent  Act  of  1569, 
sec.  24. 

2.  That  to  entitle  a  plaintiff  to  an  intenm  ia- 
junction  or  account  he  must  waive  all  claim  ta 
more  than  nominal  damages  at  the  trial.— 
Bonaihan  v.  BowmanviUe  Furniture  ManufactV' 
ing  Company f  Chambers,  Feb.  11,  1870. 


OrrSE    TO    BBOOMB    SCO0BITT — GUABAIiTU— 

CoMSTBUOTXOii. —  A  guarantee  should  be  coo- 
strned  as  all  other  contracts,  not  strictly  as  agVmit 
either  side,  but  by  collecting  tbe  real  inteatida 
of  the  parties  from  the  instrument  and  tbe  sar. 
rounding  circumstances,  taking  the  words  in  their 
ordinary  sense,  unless  by  the  known  usage  of 
trade  they  have  acquired  a  peculiar  meaning. 

In  this  ease  it  appeared  that  one  H.,  reqairiag 
some  proof  spirits  for  the  purpose  of  a  trade  a^ 
r  ied  on  by  him,  received  from  defendant,  a  friead 
of  his,  a  letter  of  introduction  to  plaintiff,  a  dis- 
tiller, to  whom  defendant  iras  well  known,  but  H. 
an  entire  stranger,  though,  as  well  as  defendaot, 
living  in  his  neighbourhood.  There  had  not  bees, 
as  far  as  it  appeared,  any  previous  applicatioa 
by  H.  to  plaintiff  for  a  credit,  nor  had  tbe  latter 
declined  de'aling  with  him  without  a  ganrsntee. 
The  letter  to  plaintiff  was  as  follows:  "The  bearer 
is  Mr.  Joseph  Hugill,  a  friend  of  mine,  wbe 
wishes  to  purchase  some  proof  spirits,  which  be 
hears  that  yon  manufiteture.  If  you  can  arrange 
matters  to  your  mutual  satisfaction,  I  am  sore  Mr. 
Hugill  will  prove  a  very,  reliable  person  to  deal 
with.  I  will  myself,  with  pleasure,  become  ee- 
eurity  for  anything  he  may  be  disposed  to  give 
an  order  for." 

JBtld,  upon  tbe  authority  of  Meher  v.  Sicharl 
eon,  1  M.  &  S.  667,  that  this  letter  did  not  in- 
port  a  perfect  and  conclusive  guarantee  in  itself, 
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bat  that  to  make  it  laoh  U  was  neeassftry  that 
pltiotiff^Bhoald  hsTa  notifled  dcfendftnt  that  he 
aecepted  the  proffered  guarantee,  and  that  he 
had  gtTea  or  meant  to  giro  credit  to  H.  on  the 
•treogth  of  it— JToftocr  t.  Win$tanlty,  20  U.  C. 
C.  P.  101. 


PaoMisaoBT  Nora — Stamps — 29  Yzo.  oh.  4, 
no.  3. — lo  an  action  by  endorsee  against  malLer, 
it  appeared  that  the  proper  adbesire  stamps  were 
npon  the  note,  bat  they  had  not  been  cancelled 
by  stamping  or  writing  the  date  thereon.  Reld, 
that  under  29  Vic  ch.  4,  sec.  8,  the  note  was  of 
no  sTail,  and  that  the  plaintiff  therefore  ooald 
not  reeoTcr. 

The  plea  was  that  no  stamps  were  e?er  affixed 
to  the  note  according  to  the  requirements  of  the 
statute.  SembU,  that  the  defence  was  admissible 
under  this  plea,  but,  as  an  amendment  would 
hsfe  been  allowed,  the  point  was  not  eipressly 
decided— Joun^  t.  Waggoner,  29  U.  C  Q.  B.  86. 

HAQISTBATSS,  MUNICIPAIi, 
mSOIiVENCY,  ^  SCHOOL   LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

VoTiB. — By  80  &  81  Vict.  e.  102,  s.  8,  every 
"  man  "  haTing  certain  qualifications  and  not  sub- 
jeet  to  any  legal  incapacity  is  entitled  to  the 
frsDobise.  By  aprer ious  act,  18  ft  14  Vict.  c.  21, 
a  4,  **  in  all  Acts,  words  importiog  the  masculine 
gender  shall  be  deemed  and  taken  to  include 

females, unless  the  contrary  ..... 

IB  expressly  provided."  Held,  that  women 
eoold  not  vote  for  members  of  parliament  under 
the  first-mentioned  act :  (I)  because  subject  to 
a  legal  inoapacity ;  (2)  because  the  word  **  man  " 
io  eaid  act  does  not  include  women.—- CAortton 
T.  Lingt,  L.  R.  4  G.  P.  874 ;  Chorllon  t.  KutUr, 
ib.  897. 
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WkIOBT  T.   OaIDIN  AMD   Win. 

(  Continued  from  pagt  88.) 

Adam  Wilsom.  J.—The  law  relating  to  the 
property  and  rights  of  married  women  has  been 
very  materially  altered,  both  in  England  and  in 
this  country,  within  the  last  few  years. 

Bj  the  divorce  act.  Imperial  Statute  20  ft  21 
Tic  oh.  85.  assented  to  on  the  28tb  August,  1857, 
the  wife  is  in  certain  cases  clothed  with  an  inde- 
pendent personal  tiatut  at  law  w'tth  respect  to 
her  rights  and  property,  similar  to  the  rights 
which  nhe  possessed  and  possesses  in  equity  with 
respect  to  her  separate  estate. 

In  this  profince  the  legislation  is  contained  in 


Consol.  Stat.  U.  C.  ch.  73,  the  original  act  being 
passed  on  the  4th  of  May,  1859. 

The  14th  and  18th  sections  are  the  only  ones 
which  specifically  refer  to  the  contracts  of  mar- 
ried women.  But  the  14th  section  refers  only  to 
those  contracts  of  women  who  hsTe  been  married 
sinoe  the  4th  of  May,  1859,  which  they  had  made 
before  their  marriage. 

The  18th  section,  provides,  that  in  any  action 
or  proceeding  at  law  or  in  equity  by  or  against 
a  married  woman,  upon  any  contract  made  or 
debt  incurred  by  her  before  marriage,  her  hus- 
band shall  be  made  a  party  to  it  if  residing  tn 
the  prorioce,  but  if  absent  therefrom  the  action 
or  proceeding  may  go  on  for  or  against  her  alone. 

In  such  proceeding  it  must  be  averred  the 
cause  of  action  accrued  before  marriage,  and  that 
the  woman  has  separate  estate,  and  the  judgment 
or  decree,  if  against  the  woman,  shall  be  to 
recover  of  her  separate  estate  only,  unless  the 
husband  plead  or  put  in  a  false  plea  or  answer, 
in  which  case  he  is  to  pay  the  costs  occasioned 
thereby. 

There  are  four  oases  under  this  act  in  which 
the  contracts  of  a  married  w5man  may  have  to 
be  considered: — The  contracts  made  before  mar- 
riage, obserring  the  distinction  whether  the 
marrisge  was  before  or  after  the  4th  of  May, 
1859;  and  her  contracts  made  after  marriage, 
observing  the  same  distinction  as  to  the  time  of 
her  marriage. 

The  14th  section  of  the  act,  it  will  be  seen, 
applies  expressly  to  only  one  of  these  four  oases ; 
to  the  contracts  of  a  woman,  made  before  her 
marriage,  who  has  been  married  since  the  4th  of 
Msy,  1850.  In  such  case  she  is  to  be  liable  to 
the  extent  and  value  of  her  oeparate  property  in 
the  same  manner  as  if  she  were  sole  and  unmar- 
ried. By  the  18th  section  her  husband  must  be 
Joined  as  a  d^feudaot  in  the  suit  with  her,  if  he 
is  resident  in  the  province 

There  does  not  seem  to  have  been  much  neces- 
sity for  this  express  provision  in  the  ease  alluded 
to,  unless  for  the  purpose  of  saving  the  husband's 
property  when  the  wife  had  a  separate  estate. 
Without  this  provision  both  the  husband  and  wife 
would  by  the  general  law  have  been  liable  to  be 
sued  for  all  the  debts  of  the  wife  contracted  dtim 
tola^  and  on  a  judgment  recovered  against  them 
the  property  of  both  or  each  of  them  would  have 
been  liable. 

It  must  therefore  be  considered  as  a  benefit 
intended  for  the  husband  only. 

A  contract  made  by  the  woman  when  single, 
is  not  properly  a  separate  contraot,  and  the  ex- 
pression separate  estate  has  application  end 
meaning  only  during  the  coverture.  Before 
marriage  the  woman's  property  is  not  separate 
estate.  On  the  death  of  her  husband  her  sepa- 
rate property  ^which  she  had  during  his  life 
ceases  to  be  eeparate  property,  and  on  a  re-mar- 
riajte  it  becomes  separate  property  again. 

The  18th  section  goes  beyond  the  14th  section, 
for  it  protects  the  husband  from  all  debts  con- 
tracted by  his  wife  before  marriage,  whether  the 
marriage  took  place  before  or  after  the  4th  May, 
1859,  for  it  makes  no  differenee  in  this  respect ; 
and  in  all  cases  where  be  is  joined  with  her  in 
the  suit,  the  judgment  or  decree,  if  against  her, 
is  to  be  against  her  separate  estate  only. 

And  even  when  the  husband,  since  the  4th  of 
May,  1859,  takes  an  interest  in  bis  wife's  sepa- 
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rate  property  under  any  settlemeDt  on  marriage, 
he  i8  by  the  15th  section  only  to  be  liable  for 
her  ante-nnptial  engagements  to  the  extent  or 
Talue  of  that  icterest,  and  no  more. 

The  ha»band  is  therefore  not  liable  for  his 
wife's  debts  contracted  before  marrisge,  ont  of 
his  own  estate,  when  she  has  separate  property, 
cr  there  is  a  marriage  settlement. 

Practically,  this  may  relioTe  the  husband  io 
eTery  case  from  his  wife's  engagements  entered 
into  dum  »ola^  for  in  eTery  case  the  wife  mast 
have  some  separate  property.  It  is  difficoit  to 
oonoeiTe  the  case  of  a  woman  bating  no  separate 
estate  of  any  kind  at  the  time  of  her  marriage 
or  in  any  way  acquired  by  her  after  marriage.  , 

The  husband  then  being  safe  from  the  wife's 
ante*nuptial  debt«,  is  not  liable  for  her  married 
engagements  if  she  can  oentraot  under  the  statute 
in  respect  of  her  separate  estate,  or  if  she  has  no 
authority  to  contract  by  tirtue  of  the  statute. 

The  wife  is  liable  for  her  contracts  entered 
into  dum  tola  to  the  extent  of  her  separate  estate, 
but  not  to  those  made  during  her  marriage,  un- 
less she  has  power  by  statute  to  contrast  in 
respect  of  her  separate  estate,  and  then  only  to 
the  extent  of  that  estate. 

In  this  particular  esse  the  contract  was  entered 
into  by  the  female  defendant  since  her  marriAge 
It  is  not,  therefore,  a  case  expressly  provided  for 
by  the  statute,  as  contracts  of  married  women 
are  proTided  for  by  the  Imperial  Act  20  &  21 
Vio.  oh  85.  sees.  25  A  26,  after  a  judicial  tepa- 
ration  has  been  pronounced. 

The  question  then  is,  has  a  married  woman, 
having  aeparate  estate,  authority  to  contract  in 
respect  of  that  estate  ? 

There  are  two  kinds  of  aeparate  estate,  real 
and  personal.  The  statute  deals  very  differently 
with  them. 

The  real  estate  which  is  called  her  separate 
property  she  cannot  sell  or  lease  without  the 
consent  and  concurrence  of  her  husband  It  is 
not  therefore  properly  separate  estate  at  all,  as 
It  wants  the  principal  element  and  charaoteristio 
of  it,  the  power  of  disposition  OTer  it  without 
the  control  or  interference  of  her  husband  just 
as  if  she  were  still  a  single  woman. 

The  25th  section  of  the  act  declares  that  over 
both  real  and  personal  estate  the  married  woman 
■hall  have  complete  dominion,  free  from  her 
husband's  debts  and  obligations,  and  from  his 
control  or  disposition  without  her  oonsent,  in  as 
full  and  ample  a  manner  as  if  she  were  sole  and 
unmarried,  any  law,  usage,  or  custom,  to  the 
oontrary  notwithstanding. 

This  section  would  probably  have  been  held  to 
have  conferred  upon  the  wife  as  ample  powers 
to  deal  with  her  real,  as  well  as  witb  her  per- 
sonal estate,  in  all  respects  as  she  could  have 
dealt  with  it  by  the  doctrines  of  the  Court  of 
Equity  before  the  passing  of  this  act,  in  case  it 
had  been  settled  to  ner  separate  use  But  by  an 
act  22  Vie  oh  85,  following  immediately  after 
the  Married  Women's  Separate  Estate  Act,  ch. 
84  of  the  same  session,  there  is  contained  a  seo- 
tion,  6.  which  alters  most  materially  the  powers 
of  married  women  over  their  real  property  wbioh 
has  been  called  separate  estate. 

The  sec.  of  ch.  85,  is  as  follows: — **The  re- 
quirements heretofore  necessary  to  give  validity 
at  law  to  a  conveyance  by  a  .married  woman  of 
ftny  of  her  real  estate,  shall  continue  to  be  neces- 


sary for  that  purpose  with  respect  to  deed^  of 
conveyance  executed  after  the  passing  of  tbis 
act,  notwithstanding  anything  contained  ia  this 
act  or  in  any  act  which  has  been  or  may  be  panted 
during  the  present  tewon  of  parliament  But  ihb 
ieotioo  shall  not  affect  any  other  remedj  at  lav 
or  in  equity  which  a  purchaser  or  other  persoo 
may  have  upon  any  contract  or  deed  of  a  mar- 
ried woman  which  may  be  hereafter  executed  is 
respect  of  her  real  estate." 

This  section,  all  but  the  italics,  whieb  1  b&T< 
marked,  is  now  sec.  1 5  of  ch.  85  of  the  C^ru^o! 
8Ut  U.  G. 

The  effect  of  it  is  to  prevent  a  married  vomu 
from  dealing  with  her  property  as  separate  es* 
tate,  and,  aa  a  consequence,  to  prevent  ber  from 
charging  it  or  contracting  in  respect  of  it :  R(>'^4 
Canadian  Bank  v.  Mitchell  and  Wife,  14  Gt&it, 
412;  Emrick  ▼.  SuUipan,  25  U.  C.  Q.  B.  lUd 

This  ia  the  effect  of  it  at  law  at  anj  rate, 
though  I  most  confers  I  am  quite  unable  lo  com- 
prehend the  meaning  of  the  proviso  It  prscti- 
oally  nallifi«8the  beneficial  purpose  of  the  ptHnite. 
which  was  in  trod  need  no  doubt  to  give  «'ff«et  to 
'.  the  report  and  recommendation  of  tbe  socier?  fbr 
amendment  of  the  law  made  in  1856,  and  pob- 
lished  in  tbe  Law  Magazine^  Vol.  I.,  N.  S ,  391, 
and  in  other  eontemporaneous  pablieatioo!. 

It  is  there  said,  p.  406,  **  Tour  committee,  on 
the  grounds  above  set  forth,  recommeml  tbnt  & 
law  of  property  aa  to  married  women  shtiaM  be 
based  on  the  following  principles  : — 1.  Tbe  cnm- 
mon  law  rules  which  make  marriage  a  gift  <^f  all 
tbe  woman's  personal  property  to  the  hu^bIBd 
to  be  repealed.  2.  Power  in  married  women  to 
hold  separate  property  by  law  as  she  now  m&j 
in  equity.  8.  A  woman  marrying  without  an 
ante-nuptial  contraot  to  retain  ber  property  and 
after  acquisitions  and  earninflrs  as  if  ahe  vere  a 
feme  »ole.  4.  A  marrifd  woman,  having  sept- 
rate  property,  to  be  liable  on  her  separate  eon- 
tracts,  whether  made  before  or  alter  mnrriagr. 
5.  A  husband  not  to  be  linble  for  the  ante-noptial 
debts  of  his  wife  any  further  than  any  pmpert; 
brought  to  him  by  his  wife  under  Fettlemeni  ex- 
tends. 6  A  married  woman  to  have  tbe  power 
of  making  a  will ;  and  on  her  death  intt^tite, 
the  principles  of  the  Statute  of  Dti^tribotiooa  aa 
to  her  husband's  personalty,  mutatiM  mufafdis, 
to  apply  to  the  property  of  the  wife.  7  Tbe 
I  rights  of  succession  between  husband  ao'i  wife; 
whether  as  to  real  or  personal  estate,  to  currK^ 
or  dower,  to  be  framed  on  principles  of  equ^t^ 
justice  to  each  party." 

The  Btatate  no  doubt  fetters  the  separate  cnttte 
even  in  a  court  of  equity,  for  by  the  foorih  sec- 
tion no  conveyance  or  aot  of  the  wife  esin  affect 
the  husband's  right  to  curtesy,  and  it  mnv  eren 
fetter  it  further. 

8he  had  unlimited  power  before  the  act  to  d^ 
prive  her  husband  of  his  curtesy,  becHn«e  she 
d«a1t  with  her  property  in  equity  in  all  re^p^t^ 
as  if  she  were  a  feme  eolie. 

There  Is  no  such  limitation  as  to  8eparat«  pe^ 
Bonal  property,  and  if  she  is  to  hold  it  "  free 
from  hia  debts  and  obligations  *'  (under  the  2oi 
section)  **  contracted  after  tbe  4th  Mir.  1^^'^ 
and  from  hia  control  or  dii^po^ition  wit  hoot  ber 
consent,  in  as  full  and  ample  n  manner  as  '\(f^^ 
were  sole  and  unmarried  ;  any  law  usai'e»  or 
CRdtom,  to  the  contrary  notwithstand-ng."  ''^ 
must  have  the  right  and  pow«>r  to  deal  witb  it 
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just  as  9be  pleftses,  and  to  oon tract  in  respect  of 
it  as  an  ioeident  and  oecesitary  conseqaenee  of 
her  interest  in  and  aatbority  o^er  the  snbjeot 
property. 

I  need  not  quote  the  language  of  the  dilFerent 
judges :  it  is  sufficient  to  refer  to  some  of  their 
decisions  :  Tktllett  ▼.  ArtMtrong^  1  BeaT.  1,  4  M. 
&  Cr  877 ;  Vantittart  t.  Vantittart,  4  K  ft  J. 
62 ;  Woodward  t.  Woodward,  9  Jar.  N.  8.  882  ; 
Matthewmam^a  case.  L.  R.  8  Eq.  781 ;  Butler  ▼. 
Cumpston,  L.  R.  7  Eq.  16;  Taylor  v.  MIeads,  11 
Jur    N.  8.  166 

She  may  even  contract  with  and  sue  her  bus- 
bapd  :  Cannel  ▼.  BuehU,  2  P.  Wms  243 ;  Onfith 
T.  Hood,  2  Ves.  Sen.  462 ;  Woodward  ▼.  Wood- 
ward, 9  Jar.  N.  8.  882 ;  Vanntlart  ▼.  Vamitlart^ 
4  K.  ft  J.  62. 

After  a  protection  order  to  secure  the  wife's 
separate  earnings,  she  acts  alone  as  if  a  single 
woman  :  Bathe  t.  Bank  of  England,  4  Jar.  M.S. 
605;  In  re  Kingtly,  4  Jar.  N.  8.  1010. 

8be  may  after  such  order  he  sued  alone,  with- 
out  her  baaband :  Rudge  t.  Weedm,  4  DeQ.  ft 
J.  216.  6  Jor.  N.  8.  723 ;  Thomat  ▼.  Head,  2  F. 
&  F.  88 ;  In  fe  Raimdon,  6  Jar.  N.  8.  65. 

Aod  such  an  order  is  a  bar  to  an  action  brought 
•gsinst  the  husband  in  respect  of  those  claims 
vhich  the  wife  might  be  sued  for :  Tempang  t. 
Bakfwill,  1  F.  ft  F.  488. 

If  the  wiff  cculd  not  by  suit  protect  her 
septrnte  estate  or  earnings  from  and  against  her 
hushnnd's  wrongful  interference  with  or  appro- 
priation of  them,  her  separate  estate  or  any 
order  of  protection  would  be  a  farce.  It  is 
sgain!«t  him  and  bis  acts  that  the  protection  is 
seeded.  The  doctrine  of  separnte  estste  being 
estibliithed,  it  rouiit,  as  Lord  Chancellor  West- 
bur  j  said  in  Taglor  v.  Mead*,  **  be  consistently 
follriired  to  its  legitimate  consequences,"  which 
embraces  the  right  to  contract  with  respect  to 
it,  and  to  dispose  of  it  in  any  ronnner  she  pleases. 

In  England  a  woman  having  «  protection 
order  may.  by  the  express  language  of  the  statote, 
Bue  her  husband  or  any  of  his  creditors,  or  any 
ooe  cUimiog  under  him,  if  he  seise  or  detain  her 
protected  property,  and  she  not  only  may  reeoTor 
the  property  bnt  double  its  Talue. 

This  provision  as  to  suing  the  husband  may 
HaTe  been  pot  in  the  statute  from  extreme  caution, 
or  because  she  was  thereby  enabled  to  recover  a 
Bpecial  penalty  ngninst  him  The  authority  to 
Btie  him  was  and  is  complete  in  equity  by  reason 
of  the  separate  estate,  which  creates  an  inde- 
^eodenc  etatue  of  the  wife,  and  if  this  separate 
estate  be  established  at  law,  it  csrries  with  it 
tbe  iiame  rules  prevail ing  in  the  eeurt  whose 
beQ<>ficiA)  procedure  and  doctrine  bare  been  ex- 
tended as  part  of  the  general  law  of  the  land. 

I  bnTo  no  doubt  that  in  respect  of  the  personal 
fieparnte  estate  of  the  wife  she  can  contract  in 
alt  respects  as  a  feme  toU,  because  she  has  tbe 
abso'ute  disposing  power  over  it.  Chamherlin 
V  McD^mald,  14  Grant,  447,  is  I  think  to  this 
effect  also. 

The  property  is  boand  by  the  general  engage- 
ments contracted  in  respect  at  such  estate,  though 
no  reference  is  msde  in  tbe  con  we  of  the  con- 
tract to  that  estate.  There  is  some  diiference 
of  opinion  whether  tbe  real  estnte  is  bound  to 
the  like  extent,  without  writing,  by  the  contracts 
of  the  wife  as  personal  estate  is,  but  there  is  no 
doubt  that  the    personalty   is  bound   without 


writing :  Johneon  t.  GaUaghar,  8  De J.  F.  ft  J. 
491,  7  Jar.  N  8.  273,  per  Lord  Justice  Turner ; 
Butler  T.  Cumptton,  L.  R.  7  Eq  16;  Matthew^ 
man's  case,  L.R.  8  Eq.  784 ;  Shattoekr.  Shattoek, 
L.  R.  2  Bq.  182 ;  Murray  t.  Barlee,  8  M.  ft  K. 
238 ;  Owens  i.  Dickinton^  Cr.  ft  Ph.  63 ;  Vaughan 
T.  Vanderetegen,  2  Drew.  188. 

If  the  wife  be  liable  for  the  claim  in  this  cause, 
the  declaration,  I  think,  shews  a  contract  made 
by  her  in  respect  of  her  separate  estate,  and  for 
which  separate  estate  such  as  can  be  made  liable 
should  be  alone  liable.  Tbe  declaration  on  com- 
mon law  principles  should  disclose  a  perfect  cause 
of  aetioo.  It  does  this  by  shewing  that  tbe  wifn 
had  separate  estate  and  made  the  contract  in 
respect  of  it. 

I  do  not  think  It  is  necessary  to  aver  there  is 
separate  estate  liable  for  it;  because  she  mhy 
happen  to  acquire  property  hereafteh  and  that 
will  become  snbjeot  to  the  payment  of  the  debt 
if  the  judgment  obtained  against  her. 

In  prooecdings  against  unincorporated  insur- 
ance eompanles  the  declaration  sets  out.  when 
the  fact  is  so,  that  the  insured  is  to  be  paid  out  of 
the  funds  of  the  company,  but  there  is  no  arer- 
ment  made  that  there  are  funds  to  meet  the  p:iy- 
ment :  Cfamey  w.  Rawlint,  "2  M.  ft  W.  87. 

I  do  not  see  on  what  ground  tbe  hasband  Is 
saed.  He  mast  ht  joined  when  tbe  debt  was 
contracted  "^fore  marriage,  as  before  stated,  but 
there  is  no  proTlsiop  thai  he  is  to  be  sued  for 
debts  incurred  by  her  afler  marriage. 

It  appears  to  me  therefore  that  the  wife 
would,  if  ened  alone,  be  liable  to  .the  extent  of 
such  part  of  h^r  separate  estate  as  can*  be  attach- 
ed for  tbe  cause  of  action  set  out  in  the  declara- 
tiou  ;  but  that  the  husband  is  not  a  proper  party 
to  the  action. 

Holding  tbe  wife  individually  liable  is  carrying 
out  the  enactments  of  the  statute  to  their  legit- 
imate oonsequenee.  Potentially  she  could  con- 
tract at  law  before  the  passing  of  the  act,  through 
the  ioterrention  of  trustee :  ffatelinton  ▼.  Gill, 
8  T.  R.  (»20,  n ;  Jarman  ▼.  Woollaton,  3  T.  R. 
620;  Came  t.  Briee,  7  M.  ft  W.  183. 

By  this  statute  she  can  do  so  alone,  without 
the  aid  of  tru.stees,  and  responsibility  is  the  in- 
evitable consequence  of  her  legally  authorised 
acts  See  the  numerous  o/ises  collected  in 
Willliame  on  Executors,  6th  Ed.,  69  and  in 
White  j*  Tudor*t  Leading  Cnses  in  Equity,  8rd 
E^.,  ToT.  1 ,  436.  aod  sulwequent  pages,  in  com- 
menting on  linlme  t.  Tenant,  1  Bro.  C.  C.  16. 

Kraemer  ▼.  Gleee,  10  U.  C.  i\  P.  470.  is  utterly 
opposed  to  the  opinion  I  have  expressed.  It  was 
there  decided  that  the  statute  does  nat  alter  the 
power  of  a  married  woman  to  make  contracts, 
and  that  she  was  not  enabled  to  bind  herself 
while  a/€m<  covert  more  than  she  oonld  do  before 
the  statute  was  passed. 

In  my  view.  tb«  old  policy  of  tbe  common  law 
was  purposely  subverted,  and  the  enlightened 
system  of  law  applicable  to  the  separate  ei^tntes 
of  married  women  as  administered  In  courts  of 
equity  wa%  in  every  particular,  extended  to  the 
general  law,  and  substituted  for  tbe  harsh  and 
vnreasoufible  rules  of  tbe  feadal  times. 

I  cannot  understand  why  a  wife  is  not  to  hnte 
tbe  absolute  rights  of  property,  with  all  the  in- 
cidents and  responsibilities  of  aod  resulting  from 
ownership,  when  the  legislature  hss  declared  she 
shall  have  it  (her  personal  property  at  any  rate), 
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in  as  fall  and  ample  a  manner  as  if  she  were 
■ole  and  unmarried,  and  to  make  it  more  em- 
pbatio,  lias  added,  any  law^  usage,  or  eiMtom, 
to  the  contrary  notmthetandmg  *^ 

The  mental  and  moral  oaptoity  of  the  wife 
were  never  questioned,  for  she  was  allowed  to 
perfiirm  manj  acts  requiring  ability,  diseretion, 
or  act  as  agent  and  attorney  for  another  in  all 
matters  of  business  requiring  siciU  and  Judgment, 
as  well  where  it  was  in  the  business  of  another 
as  where  it  was  in  her  own  business,  as  in  deal- 
ing with  property  settled  to  her  separate  use. 
She  could  perform  a  condition  without  the  eon- 
currenoe  of  her  husband,  as  to  couTey  an  estate 
to  J.  S.,  which  was  dsTlsed  to  her  on  condition 
of  so  conreying ;  and  she  could  make  a  wilt  of 
her  personalty  with  her  husband*s  eonaent.  She 
could  also  make  a  will  as  executrix  against  bis 
consent,  and  she  had  absolute  power  to  act  as  a 
feme  toU  during  the  exile  or  tj^ansportation  of 
her  husband. 

Before  her  marriage  she  could  fill  a  great 
▼ariety  of  offices :  see  TKe  King  ▼.  Stubhe^  2  T. 
R.  895-397.  and  Co.  Lit,  826.  The  legal  fiction 
was  that  **  Her  separate  existenoe  is  not  contem- 
plated ;  it  is  merged  by  the  oorerture  in  that  of 
her  hufband;  and  she  is  no  more  recognised 
than  is  the  ueiui  que  trust  or  the  mortgagor,  the 
legal  estate,  which  is  the  only  estate  the  law  re- 
cognises, being  in  others," — Per  Lord  Brougham, 
C,  in  Murray  ▼.  Barlee,  8  (1.  &  K.  220. 

It  was  to  establish  her  indiTidnal  entity,  and 
to  attach  those  rights  to  it  in  law  which  she  was 
in  fact  capable  of  exercising,  that  led  to  the  in- 
terference of  the  legislature.  It  is  our  duty  to 
gi?e  effect  to  a  statute  which  was  so  manifestly 
intended  to  hate  been  the  Married  Women's  Bill 
of  Rights. 

I  am  of  opinion  the  personal  separate  estate 
is  at  the  complete  disposal  of  the  wife  in  this 
ooantry,  as  it  is  at  her  disposal  in  the  courts  of 
equity  in  England. 

And  I  am  of  opinion  that  a  wife  may  oontraot 
in  respect  of  her  real  as  well  as  of  her  personal 
separate  estate,  although  she  cannot,  by  any 
direct  act  of  her  own,  charge  or  dispose  of  it 
withoat  the  consent  of  her  husband. 

The  effect  of  such  a  contract  will  be  to  bind 
her  present  or  Aitore  separate  personal  property, 
and  I  am  not  satisfied  it  will  not  bind  her  real 
property  also.  It  may  bind  her  real  property, 
firstly,  because  the  Imperial  Act  6  Geo.  II  oh.  7, 
makes  real  estate  liable  as  goods  and  chattels  for 
debts,  and  by  the  like  process;  and,  secondly, 
because  the  restrictiTO  clauaes  in  oh.  85,  sec.  16, 
and  in  ch.  73,  sec.  4,  apply  only  to  eouTeyanoes 
and  acts  of  the  wife,  and  not  to  Judgments  re- 
corered  adversely  to  or  in  good  faith  against 
her.  Her  position  in  this  respect  may  be  likened 
to  that  of  a  tenant  for  years  who  is  restrained 
from  alienating.  The  prorision  applies  only  to 
the  acts  of  the  tenant,  and  not  to  those  transfers 
which  take  effect  by  operation  of  law,  as  by 
bankruptcy  or  sale  on  execution. 

The  ffiving  of  a  warrant  of  attorney  for  the 
honA  fide  purpose  of  a  judgment  being  entered 
up  against  the  debtor  and  his  property  seised, 
was  held  to  be  no  breach  of  his  corenant  as 
lessee  not  to  encumber  or  charge  the  property 
demiiied  or  the  term  granted,  eren  under  the 
1  &  2  Vic.  oh.  110,  seo.  18,  which  was  similar  in 
iU  effect  to  the  Consol.  Stot.  U.  C,  oh.  89,  sees. 


48,  49,  while  these  provisions  were  in  force,  n 
long  as  it  was  not  glren  with  the  object  of  tmi- 
ing  the  restriotion :  Croft  w.  Lumlejf,  4  Jar.  N.  S. 
008  H.  L.,  6  H.  L  Gas.  672;  Doe  dem  MUektMn 
T.  Carter,  8  T.  R.  67,  800. 

I  am  not  able  to  adopt  the  judgment  of  tU 
oourt  in  Kraemer  ▼.  OUea.  It  appears  to  me, 
and  I  need  not  say  that  I  express  and  me&a  to 
express  myself  with  %11  respect  for  the  mj 
learned  and  able  judges  who  concurred  in  thai 
judgment,  that  it  is  a  judgment  opposed  to  the 
object  and  principle  of  the  statute;  and  uitii 
the  only  decision  upon  the  act,  and  the  set  iotio- 
daoes  a  branch  of  law  to  which  we  hsre  wt 
before  been  accustomed,  I  think  I  am  wtrrutd 
by  the  course  taken  in  many  other  caws  ualer 
similar  circumstances,  when  I  entertain  av^rr 
strong  opinion  myself,  to  deliYor  that  opialoe, 
although  it  differs  from  a  prerit^us  decisioa. 

It  is  only  in  peculiar  instances  this  shonld  be 
done,  for  the  general  rule  is  undoubtedly  to  fol- 
low an  a^jadicated  ease  by  a  court  of  eqail 
authority ;  but  I  consider  this  to  be  a  pecaiitr 
case,  and  to  justify  me  in  following  precedents 
applicable  under  the  like  circumstances. 

In  my  opinion  judgment  should  be  giTM  for 
the  defendants,  because  the  husband  should  sat 
hare  been  joined  as  a  defendant ;  but  on  the 
general  question  my  opinion  is  in  fsToar  of  the 
plaintiff. 

Judgment  for  defeAdrnti, 


COMMON  PLEAS. 


{Reporteod  hy  8,  J.  Vast KouonnET,  Esq..  Sarrister^-lsx, 
BeparUr  to  tlU  Qmri.) 


CORPORATEOX  Ot  TBI  ToWff  OF  8t.    CaTEKKSU 

T.  GanoiiiE. 

Road  Co. — Portion  qf  road  running  tkrovgk  town—O^Hfi- 

tion  to  rtpair. 

Flaintlflh,  a  Joint  itook  road  oompany,  were  la  opentvo. 
ia  poeseasioii  of  their  road  and  In  receipt  <^  tolls  teTfnl 
yew  before  the  incorporation  of  the  town  of  Oiftja. 
within  which  portion  of  the  road  in  question  lay: 

Btld,  foUowing  Reffina  t.  Brown  and  Sirmt,  13  C  P.  *v. 
that  pUintiA  werestUl  entitled  to  ooUect  the  tolU  r.t> 
In  the  limits  of  the  town  of  Clifton.  notwiULKtuKUo^-  ^ 
incorporation  of  that  town  and  the  erection  of  v>o!  el 
plainOffi'  toll  gates  within  the  limits  of  soeh  tova. 

(SO  U.  C.  C.  F.  19T.) 

Aotion  for  breaking  down  plaintiffs*  toil  gtic 
and  toll  houses. 

After  the  issue  of  tbe  writ,  by  eonsest  as<i 
order  of  a  Jadg<«  in  Chambers,  pursuant  to  ice. 
154  Con.  8tat  U.  C.  ob.  22,  a  case  wu  itat^ 
for  the  opinion  of  this  court. 

Tbe  following  were  the  facts  agreed  spoa 
between  the  parties : 

Plaintiffs  were  a  Joint  stock  compssT,  ander 
12  Vie.  ch.  84.  and  H  ft  16  Vie.  cap  122,  ecu- 
Bolldated  by  16  Vic.  ch.  190.  and  also  bjeh  49 
of  Con.  Stat.  U.  C.  and  eonstmctcd  tLeir  rud 
from  the  Saspension  Bridge  to  Table  R«ck, 
Niagara  Palls  Tbe  town  of  Clifton  vas  ineoh 
porated,  in  !856.  by  19  Ftc  ch.  63.  after  tb| 
constructton  of  said  road,  and  plaintiffs  erected 
toll  gates  and  collected  tolls  before,  and  contioacd 
to  do  so  after,  the  incorporation  of  the  said  tofo 
and  until  defendant  destroyed  said  toll  gates. 

The  place  where  tbe  gates  were  erected  ud 
the  road  fh>m  Suspension  Bridge  to  Nieg*ri 
Falls  were  within  the  limits  of  the  tews  of 
Clifton. 
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Defendant  was  an  officer  of  the  oorporation  of 
the  town  of  Clifton,  and  aoted,  in  the  oommtMiOD 
of  the  act  complained  of,  by  the  direotioo  and 
under  the  authority  of  such  corporation. 

The  question  for  the  opinion  of  the  court  was 
whether  the  plaintiffs  had  power  to  levy  and 
collect  tolls  within  the  limits  of  the  town  of  Clif- 
ton against  the  will  of  the  oorporation  of  said 
town. 

M,  C.  Cameron,  Q.  C^  for  the  plaintiffs,  cited 
Regina  ▼.  Brown  and  Street,  18  U.  C.  0.  P.  856. 

Harrison,  Q.  C,  oontia,  oited  TAs  Port  WhUhy 
and  Seugog  Road  Co,  T.  Corporation  of  Town  of 
Whitbg,  18  U  C.  Q.  B.  40;  MeOter,  McLaughlin, 
23  U.  C.  Q  B.  90. 

The  statutes  referred  to  are  noticed  in  the 
judgment 

ITagabtt,  C.  J.,  deliTered  the  Judgment  of  the 
court. 

In  the  case  of  Port  Whiihft  and  Seugog  Road  Co, 
T.  Corporation  of  Town  of  Whitby,  18  U  G.  Q  B. 
40,  decided  in  1869,  the  plaintiffs  were  a  Road 
Company  under  12  Vic.  ch.  86,  and  18  &  14  Vie. 
ch.  14,  and  registered  in  1860.  By  an  order  in 
council,  8rd  July,  1852,  the  road  in  question  was 
transferred, to  plaintiffs,  it  being  part  of  a  mac- 
adamized rotid  constructed  by  goremment  from 
Whitby  to  Lake  Bcogog. 

The  town  of  Whitby  was  incorporated  in  1854, 
and  a  portion  of  the  road  fell  within  Its  limits. 
The  question  was,  who  was  bound  to  repair  the 
road.  It  was  held  that  the  obligation  to  repair 
lay  on  the  town,  and  not  on  the  company ;  that 
although  the  18  &  14  Vic.  ch.  14,  imposed  gene- 
rally on  the  purchasers  of  the  government  roads 
the  obligntion  to  repair,  the  statute,  ch.  16,  of 
eame  9e9«ioo,  passed  a  few  days  after,  created  a 
particular  exception  to  the  general  provision,  and 
the  two  actR  should  be  read  as  one,  and  the  first 
clause  of  ch.  16,  allowed  a  proviso  to  qualify  the 
generni  terms  of  ch.  14;  that  there  was  nothing 
in  16  Vic.  ch  190,  or  in  18  Vic.  ch.  28,  incor- 
porating the  town  of  Whitby,  or  in  Imperial  Act 
22  Vic.  ch.  99,  affecting  the  question  raised. 

Regina  v.  Brown  and  Street,  1 8  U.  C.  C.  P.  866,  de- 
eided  four  years  later. — It  appears  that  the  pre- 
sent plaintiffs'  company  was  sold  under  a  decree 
io  Chancery,  and  defendants.  Brown  and  Street, 
became  the  purchasers;  that  the  road  passed 
through  the  village  of  Thorold.  It  became  out 
of  repair;  and  a  mandamus  was  asked  to  compel 
Brown  and  Street  to  keep  the  road  in  repair. 
The  court  was  of  opinion  that  the  portion  of  the 
road  in  question  was  not  vested  in  the  corpora- 
tion of  Thorold,  and  that  it  belonged  to  Brown  and 
Street,  who  were  bound  to  keep  it  in  repair,  as 
the  socoesBors  of  the  original  road  company. 

The  Queen's  Bench  decision  in  the  Whitby  oase 
vas  reviewed,  and  it  was  noticed  that  the  atten- 
tion of  that  court  had  not  been  drawn  to  the  fact 
that  the  13  &  14  Vic.  oh.  15,  which  applied  ex- 
eloBively  to  cities  and  towns,  had  been  repealed 
by  22  Vie  ch.  99  (A.  D.  1858),  see.  408;  that 
the  roads  of  joint  stock  companies  wore  not  such 
pnblie  rosds  and  highways  as  the  Legislature 
intended,  in  case  they  were  in  a  city,  township, 
town  or  municipal  villsge,  should  vest  in  these 
sianieipAlities. 

The  13  &  14  Vic.  ch.  16  is  certainly  repealed 
by  the  sec.  quoted  in  the  last  judgment,  but  it 
Bcems  to  me  that  the  C.  P.  would  have  decided 


the  case  as  it  did,  even  if  that  statute  were  still 
in  force. 

In  the  case  before  ns^  the  plaintiffs'  company 
was  in  operation,  in  possession  of  this  road,  and 
levying  tolls  thereon  several  years  before  i he  in- 
corporation of  Clifton.  If  defendant's  contention 
be  right,  the  act  of  incorporation  at  once  divested 
plaintiffs'  interest  In  all  portions  of  the  road  lying 
within  the  town  of  Clifton,  relieved  them  from 
liability  to  repair,  and  transferred  sach  liability 
to  the  town. 

We  cannot  distinguish  this  esse  from  the  deci- 
sion.of  this  oourt  in  Smith  and  Brown,  and  as 
no  change  in  the  statute  hss  taken  place  affecting 
the  question  since  that  decision,  we  think  we 
should  follow  it  snd  leave  the  defendants  to  carry 
the  case  to  the  Court  of  Appeal,  if  so  advised. 
We  must  not  be  understood  as  questioning  the 
correctness  of  that  decision. 

Judgment  for  plaintiffe. 


ELECTION  CASES. 


fJUporttd  by  HsNav  0*BazBK,  Esq.,  BarriUer-at^Law.) 
Ria.  IX  RiL.  Ford  t.  MoRai. 

I 

Treaaurtr— Annual  aj^ntnunt—BUeiion^Contraet  wUh 
CorporoUion — NUtet  to  eUUon  of  dUqualification. 

The  Tnumxrr  of  a  Township  was  appointed  by  annoal 
by-Uws,  which  were  silent  as  tu  time,  in  1850, 1800  snd 
1861.  In  18(51  the  defendant  became  his  anrety  by 
bond,  which,  however,  did  nut  state  the  duration  of  the 
liability.  In  1863  the  same  Treasurer  was  also  appoint- 
ed by  a  similar  by-law.  In  1864  the  by-laW  limited  his 
liability  to  the  year  1864.  From  thence  to  1868  no  time 
was  specified,  but  was  in  that  year.  In  1869  the  Treas- 
urer's accounts  were  audited  and  found  correct  Held, 
that  this  bond  was  only  a  continuing  security  until  the 
expiration  of  the  Treasurer'a  term  of  office,  snd  that  the 
liability  ceased  on  his  re-appointment  in  1863,  and  that 
therefore  the  defendant  bad  not  an  interest  with  the 
corporation  ao  as  to  disqualify  him  as  a  councillor. 

To  entitle  a  candidate  to  the  seat  claimed  by  him  on  the 
ground  of  his  opponents  disqualification,  it  must  be 
shewn  that  the  qualification  was  ot^ected  to  at  the 
nomination,  so  that  the  electors  might  have  an  oppor- 
tunity of  nominating  another  candidate. 

[Chambers,  February,  1870.] 

This  was  a  writ  of  summons  In  ths  nature  of 
a  quo  warranto,  ealliog  upon  Farquhar  McRae  to 
show  by  what  authority  he  exercised  or  enj(iyed 
the  office  of  Reeve  of  the  Village  of  Colborne, 
and  why  Charles  Raymond  Ford  should  not  be 
declared  duly  elected  to  the  office  of  Reere  and 
admitted  thereto. 

The  statement  and  relation  of  Ford  complained 
that  he  Ford  was  duly  elected  ResTe.  and  ought 
to  have  been  returned,  &o.,  fte.  He  stated  the 
following  cause  why  the  election'of  the  defendant 
to  the  office  should  be  declared  iovalid,  and  he, 
Ford,  duly  elected  thereto — First,  that  the  de- 
fendant was  disqualified  by  reason  of  bis  ba?ing 
at  the  time  of  such  election,  an  interest  in  a 
contract  with  the  Corporation  of  the  Village  of 
Colborne,  in  that  he  was  bound  in  a  bond  to  the 
said  corporation  in  $2,000,  for  the  faithful  per- 
formance by  one  Merriman  of  the  duties  of 
Tressurer  of  the  Mnnicipallty,  of  which  the 
electors  had  notice.  That  before  the  opening  of 
the  poll  on  the  8rd  of  January  last,  he  Ford 
notified  the  Returning  Officer  and  the  electors 
then  present,  that  he  claimed  to  be  duly  elected 
RecTo  for  the  present  year,  and  protested  against 
any  poll  being  opened  or  totes  taken  by  the 


eo—voL  vi.i 


LOCAL  COURTS'  *  MUNICIPAL  GAZETTE. 


[April,  1870. 


Returning  Officer  for  oaDdidates,  and  delivered 
to  bim  and  to  the  defendant  printed  copies  of 
the  following  notice : — **  Take  notice  that  I  claim 
^to  be  duly  elected  Reeve  for  tbf  Village  of  Col- 
borne  for  the  year  1870,  on  the  gronnd  that  I 
am  the  only  person  doly  qualified,  who  was  nom- 
inated and  seconded  for  that  office,  at  the  nom- 
inntion  ''f  Reeve  and  Councillors  for  the  Village 
of  Colborne,  for  the  year  1870.  Mr.  P.  McRae, 
the  only  other  person  nominated  for  Reeve,  being 
disqualified  on  the  ground  that  he  is  surety  for 
J.  M.  Merriman,  Treasurer  of  this  Municipality. 
I  hereby  protest  against  any  votes  being  received 
by  the  Returning  Officer  for  any  candidate  for 
Reeve,  and  notifiy  the  electors  that  any  rotes 
given  by  them  for  candidates  for  Reete,  will  be 
thrown  away, 

(Signed)        C.  R.  Fokd." 

The  relation  further  stated  that  printed  copies  of 
such  notice  were  posted  up  in  conspicuous  places, 
prior  to  the  opening  of  the  poll. 

Hobt.  A.  Uarriaont  Q.C.,  supported  the  sum- 
mons, and  contended  that  it  did  not  matter 
whether  there  was  any  liability  on  the  bond,  but 
the  question  was  whether  there  was  a  contract 
with  the  Corporation,  and  it  was  admitted  that 
there  was,  and  no  discharge  was  shown.  The 
bond,  too,  was  conditional,  to  the  effect  that  the 
Treasurer  should  at  all  timee,  during  which  he 
held  his  offioe,  do  certain  acts  enumerated.  The 
office  is  not  an  annual  crffioe.  The  re-appoint- 
ment of  the  Treasurer  from  year  to  year  was  an 
unnecessary  Act  He  cited  sees.  161  and  177  of 
the  Act  of  1 866 ;  In  re  McPherton,  and  Beeman,  1 7 
XJ.  C.  Q  B.  99;  Rfg.^ez  rel.  Bland  y.  Figg,  6  U.  C. 
L.  J.  44 ;  Reg.  ex  rel,  Rollo  v.  Beard,  1  U  C  L. 
J.  N.  8.  126.  The  notice  being  giren  before  the 
day  uf  voting  was  sufficient  to  entitle  the  relator 
to  the  seat  if  the  defendant  should  be  disqualified ; 
for  if  the  electors  bad  the  notice,  Ihey  threw  away 
their  votes,  which  was  all  that  was  required. 

Armaur^  Q.  C,  shewed  cause,  and  contended 
that  the  appointment  of  Treasurer  was  an  annual 
one,  and  the  bond  was  of  no  effect  after  the  year 
was  up :  Peppin  ▼.  Ceoper,  2  B.  &  A.I.  43 1 ;  Liver- 
pool Water  Works  Co.  v.  Atkineon,  6  East,  607 ; 
A'igero  v.  Keen,  1  M.  &  W.  890 ;  Bamford  v.  JUi, 
8  Exch.  380;  Mayor  of  Berwick  r.  Otwald  1  fi. 
&  B.  295.  3  E  &  B.  653,  5  H  L.  Cases,  856 ; 
Pgbtu  V.  Oibb,  6  B.  A  B.  902 ;  Reg.  ▼.  UaU,  1  U. 
C.  C.  P„  406 ;  Reg.  ex  rel.  BUl  v.  Beits,  4  Prao. 
Rep.  113  He  also  contended  that  the  objection  to 
the  electioa  was  taken  too  late;  it  should  have 
been  taken  at  the  nomination,  and  the  notice 
was  given  just  before  the  election  :  Rfg  ex  rel. 
Tinning  v.  Sdgar,  4  Prao.  Rep.  36  ;  Reg.  ex  rel, 
Adameon  v.  Bogd,  4  Prao.  Rep.  204:  Reg.  t. 
Mayor  of  Tewksbury,  L.  R.  8  Q  B.  629. 

Affiiavlts  were  filed  on  both  sides.  The  ma« 
terial  facts  are  referred  to  in  the  jadgmeat  of 

MoRRtsoN,  J. — In  this  case  there  are  no  dis- 
puted ftiots.  It  appears  that  on  tb«  20th  of 
December  last,  at  the  nomination  of  Keere  tot 
the  Village  of  Colborne,  for  the  present  year, 
the  relatof  and  defendant  were  duly  nominated 
M  candidates  for  the  office — no  objection  at  such 
nomination  being  made  to  the  qualification  of 
the  defendant.  A  poll  being  demanded,  the 
polling  was  fixed  under  the  statute  for  the  first 
Monday  in  January;  on  that  day  the  relator 
publicly  notified  the  electors,  as  stated  in  the 


notice  set  out  in  his  statement,  that  he  claimed 
to  be  elected  Reeve,  on  the  ground  that  the  onlr 
other  person  nominated  being  the  defendaDt,  he 
the  defendant  was  disqualified,  on  the  gronai 
that  he  was  surety  for  the  Treasurer  of  tb« 
Municipality,  and  he  notified  the  electors  tbtt 
any  votes  giren  by  them  for  Reeve  woaM  b« 
thrown  away.  The  election  nevertheless  pr>> 
oeeded,  and  the  defendant  was  declared  elected- 
haviog  a  majority  of  Totes. 

On  tli«  12th  of  January  this  appHcatioa  tu 
made. 

It  appeal's  from  tbe  affidavits  filed  tku  Mr. 
Merriman,  for  whom  it  Is  alleged  the  defeniut 
was  a  surety,  was  first  appointed  Treasarer  bj 
a  by-law  for  tbe  year  1859,  again  by  by- Is vi  for 
the  years  1860  and  1861,  respectively.  Id  ib 
latter  year  the  defendant  became  one  of  his 
sureties.  The  bond  contains  no  recital,  but  t£e 
condition  is — **  That  if  Merriman  do  and  shall 
from  time  to  time  and  at  all  times  during  his  said 
office  as  Treasurer  of  the  said  Municipslitj,  to 
which  he  has  been  appointed,  well  and  tro'j 
accotrnt  for  all  monies  which  be  may  from  tiD>« 
to  time  receive,  &c.,  and  pay  over  and  delirer 
any  sum  or  sums  ordered  to  be  paid  bv  the  stii 
Municipal  Council,  their  successors  cr  assign!, 
and  in  all  things  duly  execute  and  perform  the 
duties  of  his  said  office,  and  if  upon  his  dis- 
charge or  at  tbe  expiration  of  his  term  of  office, 
be  shall  render  Up  quiet  and  peacesble  po«SM* 
sion  of  the  books  and  aoeounta  belongiofc  to  bis 
said  office  as  Treasarer,  &o.,  Q&to  tbe  said  Mini- 
oipality,  tbwr  sucoess^trs  or  assigns,  theis  tbe 
obiigatioR  to  be  utterly  Toid,  &c.*' 

Now  it  appears  that  this  Council  annstn/ 
appointed  by  by-law  their  Treasurer :  that  Mr. 
Merriman,  as  already  stated,  was  so  Appointed 
in  the  years  1869, 1860  and  1861,  and  in  tbe  Ut- 
ter year  the  defendant  became  his  surety.  Mr. 
Merriman  was  afterwards  re-appointe«i  Tret^a^ 
er  by  by-law  in  1863,  and  also  in  1864.  io  tbf 
previous  years  his  appointment  was,  as  to  time. 
silent;  in  1864  the  by-law  specifically  limits  bis 
appointment  to  the  year  1864;  in  the  folloviDj 
yearshe  was  also  re -appointed  without  speeifjiog 
the  period,  until  1808,  when  his  term  of  ofii^e 
was  again  limited  to  th^t  year.  At  the  end  of 
all  these  years,  including  1869,  tbe  Treasarer s 
aooounts  were  duly  audited  and  found  correct 
Attached  to  the  Treasurer's  affidavit  is  tbe 
bond  in  question,  and  it  further  appears  b;  «& 
indorsement  on  it,  that  by  a  resolution  of  tiie 
Council  it  has  been  canoelled.  This  was  d*)ee 
sinee  this  application  was  made,  and  could  bare 
no  elFeot  on  my  deoision,  but  I  only  note  (be 
fiotas  shewing  that  tbe  Municipality  eoQsnder 
they  have  no  claim  under  it.  I  also  maj  rea»rk, 
that  in  the  year  1863  this  defendant  was  elect^'d 
a  member  of  the  council. 

Looking  at  tbe  conditions  of  the  bond,  frca 
which  I  must  gather  the  contract  betirefo  tbe 
parties,  it.refers  to  Merriman's  then  appoiatmeot 
as  Treasurer,  and  the  limit  of  the  sureties  ia 
point  of  time  is  that  of  his  discbarge  or  ^)^ 
expiration  of  his  term  of  office  Now,  cin^iii- 
ering  that  this  office  of  Tro«urer  w*s  bj  tbe 
uniform  rule  and  action  of  the  Vlunioipalitf  ^^ 
annual  one  and  under  the  authority  of  an  Aona^ 
by-law,  and  the  condition  of  tbe  defendAni's  l>'J'"i 
contemplated  an  expiration  of  tbe  treisor^''* 
term  of  offioe,  It  is,  I  think,  only  reasonib'e  to 
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asrame,  that  the  MaDioipftUty  and  the  TreaBarer 
acted  upoD  the  asaumptioD  that  the  term  of  office 
expired  at  the  end  of  each  maoioipal  jear,  and 
that  the  anreUea  joined  in  the  bond  knowing 
Bach  to  be  the  ease  and  onlj  for  the  year,  aa 
Bworn  to  by  the  defendant.  It  is  true,  aa  argued 
bj  Mr.  Harrison,  if  the  Tresaarer  had  not  been 
re-appointed,  that  under  the  177th  section  of  the 
Manicipai  Act  he  wonld  hold  office  nntil  remoTed 
bj  the  Council.  But  the  fact  of  his  re-appoint- 
aent  in  1863  implied  at  all  eTcota  that  his  term 
of  office  expired  at  the  end  of  1862,  and.  hia  re- 
ippointment  by  by-law  in  1864,  ezpresaly  Hmit- 
iog  his  appointment  to  that  year.  At  the  end  of 
that  jear  hia  term  of  office  certainly  expired, 
and  as  he  made  no  default  but  faithfully  per- 
formed his  duty,  &o.,  as  Treaaurer,  up  to  that 
period,  hia  auretiea  under  the  bond  in  queation 
▼ere  diacharged  from  all  liability — if  they  had 
not  been  discharged  at  the  end  of  1861  or  1862. 
There  are  no  words  in  the  condition  indicating 
that  the  auretiea  engaged  to  be  liable  upon  hia 
re-appointment  from  time  to  time.  The  council 
might  have  taken  a  bond  continuing  the  liability 
of  the  auretiea  upon  fresh  re-appointments,  but 
each  an  intention  ahould  ezpreaaly  appear  in  the 
bond.  What  was  said  in  giTing  judgment  in  the 
case  of  Mayer  of  Cambr^ge  t.  Dmnit^  E.  B.  & 
E.  659,  which  waa  the  case  of  a  treasurer's  bond, 
has  a  strong  bearing  on  this  case  There  the 
learned  judges  were  of  opinion  that  the  sureties 
did  in  fact  look  beyond  the  current  year,  but 
tbej  were  constrained  to  give  judgment  for  the 
eiireties.  Coleridge,  J.,  said,  *'I  incline  ftom 
Vbat  generally  passes  on  these  occasions  to  be- 
lieve  that  the  parties  did  not  think  much  about 
the  point,  but  knowing  that  the  office  was  annual 
gave  their  security  for  it  as  they  found  it. 
Uowerer  supposing  that  not  to  be  so,  we  are 
clearly  not  at  liberty  to  resort  to  such  considera- 
tioDs  in  conatming  this  instrument ;  we  must  take 
its  wordj  and  apply  the  law  ^  them.  It  is  ad- 
mitted that,  prima  faeU^  the  security  would  be 
limited  to  the  time  for  which  the  office  was 
appointed,  and  it  lies  on  the  plaintiff  to  displace 
this— and  that  seems  to  be  just.  The  obligor 
knova  at  the  time  to  what  extent  he  is  bound, 
and  may  estimate  the  liability  which  will  doToWe 
OD  him  during  the  time,  but  he  cannot  know  what 
liability  may  de?olTe  on  him  at  a  distant  time. 
Bappoae  two  different  inatruments  in  writing 
ivere  presented  to  him  and  he  were  asked,  will 
joa  be  surety  for  one  year  or  for  the  whole  life 
of  the  officer  if  he  conUnnes  in  office,  would  not 
tnj  man  consider  there  was  a  great  difference 
between  the  two.  I  think  therefore  the  pre- 
Bamption  is,  the  defendant  proceeded  upon  the 
rate  of  things  which  he  knew  to  exist,  and  that 
was,  that  the  officer  was  appointed  for  a  year, 
aod  was  liable  to  be  not  appointed  for  a  second 
year ;  if  that  was  presented  to  the  mind  of  the 
surety  he  would  execute  the  bond  with  the  know- 
ledge of  his  liability,  unless  the  terms  of  the 
instrument  were  altered,  would  be  OTcr  at  the 
end  of  the  year."  And  Crompton,  J.,  said,  **  It 
is  important  that  we  should  judge  by  the  rules 
of  law  and  not  by  guess.  Nothing  is  better 
tttablbhed  than  that  a  surety  executing  such  an 
isstmment  as  this  ia  to  be  taken  to  be  giving 
*ecnritj  only  in  respect  of  the  existing  office. 
^beo  there  is  a  re-appointment  he  has  a  right  to 
^j  the  office  ia  not  the  same." 


On  the  whole  I  am  of  opinion  that  this  bond 
was  only  a  continuing  security  until  the  expira- 
tion of  the  Treasurer's  term  of  office,  which  term 
ended  upon  his  re-appointment  in  1868,  and  at 
the  furthest  ended  in  1864  under  the  by-law 
limiting  it  to  that  year,  and  aa  it  appears  that 
up  to  that  period,  and  years  after,  the  Treasurer 
duly  performed  the  duties  of  his  offiie,  and  the 
liability  of  the  defendant  ceased  under  the  bond. 
And  that  at  the  time  of  the  nomination  of  the 
defendant  and  of  his  election  he  had  no  interest 
in  a  contaact  with  the  corporation  arising  under 
the  bond  in  queation,  and  this  application  must 
therefore  be  discharged. 

It  is  not  necessary  that  I  should  give  any 
judgment  on  the  other  point  raised.  I  however 
considered  the  question,  and  I  arrived  at  the 
conclusion,  that  aa  the  defendant's  qualification 
was  not  objected  to  at  the  nomination  but  at  the 
time  of  the  polling,  when  the  electors  could  not 
nominate  another  candidate,  it  would  be  unjust 
to  the  electors  and  unreasonable  under  such 
circumstances,  to  depriTC  them  of  a  farther 
opportunity  of  electing  a  person  of  their  choice. 

The  appIicaUon  must  be  discharged  with  cosu. 


COMMON  LAW  CHAMBERS. 
Iff  TBI  Marm  op  Mabt  Thikm  Kuthb. 

Ciutody  cfiinJaTU—lLigM  cf  father, 

A  girl  aged  Uilrteen  yearn  and  ten  months,  who  had  lived 
wiUx  her  aunt  firom  infancy,  waa  allowed,  on  an  applica- 
tion by  her  father  for  her  custody,  on  allegationfl  that 
she  wan  illtreated  by  her  aunt,  to  elect  whether  she 
would  remain  with  her  aunt  or  go  to  her  Ikther. 

SeinbUt  That  if  the  child  had  recently  left  or  been  taken 
away  from  her  father  she  would  be  ordered  to  return  to 
him  without  reference  to  her  own  ehoice,  at  all  events 
up  to  the  age  of  sixteen. 

[Chamhera,  January  It,  1870.] 

On  the  6th  December,  1869,  0*Brim,  on  behalf 
of  Thomas  Kinne,  the  father  of  Mary  Thereae 
Kinne,  obtained  a  writ  of  habetu  corpus  under 
the  provisions  of  29  &  80  Vic.  cap.  45,  on  the 
fiat  of  Mr.  Justice  Gait,  oommandiug  Stephen 
Keever  and  Lucy  Keever,  and  such  other  person 
as  might  have  the  custody  or  control  of  the  said 
Mary  Therese  Kinne,  to  have  her  body  before 
the  presiding  judge  in  Chambers,  &c. 

The  order  for  this  writ  was  founded  on  the 
following  ^davit  of  the  father  of  the  girl  who 
described  himself  of  the  Town  of  Hopewell,  in 
the  County  of  Albert,  in  New  Brunswick : 

**Mary  Therese  Klone,  now  to  the  best  of 
my  belief  residing  In  the  Township  of  Harwich, 
in  the  County  of  Kent,  of  Canada,  is  my  daugh- 
ter by  my  late  wife,  Mary  Kinne,  now  deceased. 
She  waa  bom  In  Harvey,  in  the  County  of  Albert 
aforesaid,  on  the  fifth  day  of  March,  one  thou- 
sand eight  hundred  and  fifty  six,  and  for  the 
greater  part  of  her  life  she  has  resided  with  her 
aunt  Lucy  Keever,  wife  of  said  Stephen  Keever. 
Her  mother  died  about  three  years  ago. 

In  August  last  I  received  letters  from  the  said 
County  of  Kent,  from  persons  acquainted  with 
said  KeeVer,  and  'from  the  information  they 
contained  I  was  induced  to  travel  Arom  my 
home  in  New  Brunswick  to  Chatham  in  Kent 
aforesaid,  to  look  after  the  child,  and  fVom  the 
information  I  have  received  from  inquiries  made 
since  my  arrival  in  Chatham,  I  have  no  doubt 
that  she  is  and  has  been  most  brutally  and  in- 
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hamanly  treated  bj  her  aant  aforesaid,  and  that 
it  IB  absolately  necessary  that  I  should  take  her 
in  my  charge  and  proTide  for  her  myself  at  my 
home  in  New  Brunswick. 

Upon  my  arrival  in  Chatham,  I  had  interriews 
with  the  said  KecTers,  and  informed  them  of 
my  deure  thf  t  the  child  should  return  to  New 
Brunswick  with  me.  They  seemed  at  first  dis- 
inclined to  allow  this,  but  afterwards  appeared 
quite  willing,  and  Mrs.  KecTcr  said  she  had  only 
wanted  a  little  delay  to  prepare  clothinc^for  the 
girl's  departure,  but  this  appears  to  hsTC  beea 
only  done  to  lull  suspicion,  as  both  the  Keefers' 
now  absolutely  refuse  to  give  up  the  child,  and 
state  that  she  has  left  them,  and  they  do  not 
know  where  she  is,  but  Mrs.  KecTcr  said  she 
could  find  her." 

On  17th  December,  Stephen  Keeyer  and  Lucy 
Keever,  made  and  filed  a  return  to  the  writ  to 
the  effect  that  they  could  not  produce  the  said 
child  as  commanded,  as  she  was  not  and  had 
not  for  some  weeks  past  been  in  their  custody  or 
control.     This  return  was  Torified  by  affidavits. 

An  enlargement  was  thereupon  obtained  to  en- 
able  Thomas  Kinne  to  object  to  the  sufficiency  of 
the  return  to  the  writ,  and  to  contradict  the 
truth  of  the  facts  set  forth  in  the  return,  under 
sec.  8  of  29  &  80  Vic.  cnp.  45. 

Fending  this  examination  of  the  truth  of  the 
return,  and  of  an  intended  application  under 
SCO.  2  of  the  same  act,  for  the  apprehension  of 
the  Keevers  for  disobedience  of  the  writ,  Mrs. 
KecTcr  appeared  in  Chambers  with  the  child, 
alleging  that  since  the  filing  of  the  return  she 
had  ascertained  where  the  child  was,  and  that 
she  then  produced  her  in  obedience  to  the  writ 
The  next  day,  Thomas  Kinne,  Mrs.  KecTer  and 
the  child  being  in  court, 

0*Brien  moved  for  an  order  for  the  delivery 
of  the  child  to  her  father.  He  filed  affidavits 
charging  Mrs.  Keever  with  neglecting  the  child's 
education,  with  severe  and  improper  punishment 
of  the  child  :  with  gross  acts  of  cruelty  to  her, 
which  were  alleged  specifically :  that  Mrs.  Keever 
was  of  such  an  ungovernable  temper,  that  she 
was  not  fit  to  be  entrusted  with  the  care  of  a 
child  :  that  the  child  was  of  weak  mind  from  the 
effects  of  the  ill  treatment;  and,  from  her  youth, 
ill  treatment  and  fear  of  her  annt,  was  not  fit 
to  judge  for  herself  as  to  with  whom  she  would 
prefer  to  remain.  He  contended  that  the  father 
was  legally  entitled  to  the  custody  of  the  child, 
at  all  events  as  against  a  stranger,  which,  in  the 
eye  of  the  law,  the  aunt  must  Jt>e  taken  to  be,  and 
that  an  order  should  be  made  for  the  delivery 
of  the  child  to  the  father:  that  the  affidavits 
established  improper  treatment  of  the  child 
generally,  and  several  specific  acts  of  personal 
violence  towards  the  child  of  an  outrageous 
kind :  that  the  child  should  not  be  allowed  to 
choose  which  she  would  prefer  going  to,  being  of 
such  tender  age,  and  not  being  of  sufficient  in- 
telligence to  exercise  a  reasonable  judgment; 
and,  that  even  if  so  very  intelligent  as  the  aunt 
contended,  such  precocity  itself  might  be  re- 
quired to  be  guarded  against :  that  being  under 
fourteen  years  of  sge,  she  would  in  law  be 
deemed  incapable  of  exercising  an  election; 
that  she  was  in  fear  and  dread  of  her  aunt, 
and  would  act  under  the  infiuence  of  that  fear, 
and  that  the  aunt  had  taught  the  child  to  dis- 
J'ke  her  father:   t^n^  U  vnM  ^e  improper  'n 


every  way,  and  contrary  to  the  law  of  natarc 
that  a  father  should  be  deprived  of  his  ehild 
whom  he  bad  not  abandoned  and  was  willing  to 
support,  and  whom  he  bad  evinced  his  deterni- 
nation  to  protect  by  coming  the  great  distsnct 
he  had,  upon  hearing  the  reports  of  her  ill  tresl- 
ment  by  her  aunt,  and  that  it  would  be  grest 
cruelty  to  the  fiather  to  let  him  return  boo* 
believing  that  his  child  was  111  treated,  and  io- 
duced  to  dislike  him. 

J.  B.  Read,  in  reply,  filed  affidavits  stattsg 
that  the  child  was,  when  about  seventeen  mootb 
old,  taken  by  Its  aunt,  then  unmarried,  to  bring 
up,  with  the  oonseot  of  her  father  and  motber: 
that  the  aunt  had  continued  to  have  the  care  of 
the  child  until  its  mother's  death :  that  nftertb&t 
event,  with  the  consent  of  the  father,  the  child 
continued  to  remain  with  the  aunt :  that  with 
the  same  consent  and  permission  the  child  wis 
brought  to  the  Province  of  Ontario  from  New 
Brunswick,  where  all  the  parties  resided:  aad 
that  the  child  had  ever  since  remained  with  tb( 
aunt.  The  charges  of  cruelty,  both  general  toi 
specific,  were  denied  by  Keever  and  his  wife,  and 
their  statements  were  corroborated  by  others.  I( 
was  also  stated  that  the  child  was  seni  to  school 
and  well  taken  care  of:  that  there  were  feeliags 
of  hostility  between  Mrs.  Keever  and  the  re1«tiT« 
of  her  husband,  who  were  said  to  be  afraid  thit 
Keever,  who  was  well  off,  would  leave  bis  pro- 
perty to  the  child :  that  the  child's  father  baJ 
no  house  of  his  own  but  boarded  out,  and  that 
the  future  welfkre  of  the  child  rquired  that  she 
should  remain  with  her  aunt 

He  urged  that  in  addition  to  the  evidence  is 
the  affidavits,^ that  the  very  appearance  of  the 
child  refuted  the  charges  of  neglect  of  her  bodi!; 
wants  or  mental  culture :  that  the  child  tm 
resolved  not  to  go  with  her  father,  but  to  remaiB 
with  her  aunt :  that  if  the  Judge  was  satisfied 
that  the  case  was  met  on  the  affidavits,  the 
father  could  not  complain,  as  he  had  snlFered 
the  child  to  grow  up  from  infancy  with  the  aoot, 
who  had  all  the  care  and  trouble  of  traioiof  aod 
providing  for  her,  and  was  attached  to  her:  that 
in  law  the  father  was  not  legally  entitled  to  tha 
custody  of  the  chihl  under  the  ciroumstaooes: 
that  all  the  court  or  a  judge  could  do  woald  U 
to  order  that  the  child  should  be  removed  froa 
any  restraint  on  the  part  of  her  aunt,  aod  be 
given  to  understand  that  she  waa  five  to  go  with 
whom  she  pleased,  without  fear  of  the  oooie- 
quences :  that  if  she  preferred  to  go  with  tb« 
father  she  should  be  allowed  to  go  with  hia,  if 
with  the  aunt,  then  to  go  with  her. 

The  following  cases  were  cited :  Ba  v.  SmiA, 
2  Strange,  982 ;  Rex  v.  OreenhiU,  4  A.  &  E.  634; 
Rex.  V.  /<%,  6  A.  &  E.  441 ;  Reg.  v.  SmUk  22 
L.  J.  Q  B.  116;  Rz parte  Barford,  8  L.  T.  X. S. 
467 ;  Reg.  T.  Bowee,  17  Jnr.  N.  8.  22 

The  case  was  argued  before  the  Chief  Jostiee 
of  the  Common  Pleas  and  Mr.  Justice  Qwjvs^ 
who  examined  th*  child  for  some  time  apart  from 
her  father  and  aunt,  to  ascertain  the  degree  d 
intelligence  she  had  atUined,  and  exptaioed  t« 
her  fully  that  she  was  free  from  all  restraiot  of 
her  aunt,  and  waa  then  under  their  protcctioa. 

Judgment  was  thereupon  given  by 

HAOAmTT,  C.  J.,  C.  P.— We  hsve  eartWly  «• 

amined  this  child  and  explained  to  her  her  pot)' 

tion.     We  have  also  read  with  much  cart  the 

^ffi  HvUs  flle<^  on  >>oth  sides.    We  thiok  tbst  ths 
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father,  upon  hearing  the  reports  of  the  alleged 
eruelty,  aoted  Terj  properlj  in  making  this  ap- 
plication, and  did  what  we  should  ezpeot  a  parent 
to  do  in  such  a  ease,  but  we  do  not  think  he  oaa 
SQCceed  in  his  present  eontention. 

The  affidavits  are  oertainlj  conflioting,  but 
there  is  a  -very  satisfactorj  dental,  well  support- 
ed, of  the  alleged  craelty  of  the  aant;  and  the 
eirottmstanoes  conneeted  therewith  are  somewhat 
nnasoal,  becanse  it  is  seldom  that  parties  are  so 
forttinote  as  to  be  able  to  prooare  sooh  strong 
eorroboratory  evidenoe  in  denial  of  such  specifio 
charges  as  is  now  prodaoed.  We  consider  the 
charge  of  want  of  intelligence  of  the  child  not  in 
say  way  sapported ;  her  manners  and  answers 
establish  to  our  satisfaction  that  the  child  is  a 
peculiarly  intelligent  one,  and  fully  understands 
her  position. 

The  only  order  we  can  make  is,  that  the  child 
is  free  to  go  with  whom  she  cbooi^es.  It  is  per- 
haps only  natural  that  having  lived  nearly  all 
her  life  with  her  aunt  and  not  knowing  her 
father,  she  will,  if  the  latter  has  treated  her 
veil,  prefer  to  remain  with  her  aunt  than  go 
with  her  father;  and  it  is  important  to  be  re- 
membered that  the  aunt  and  her  husband  have, 
HDce  the  obild  was  an  inftnt,  taken  care  of  her 
aod  provided  for  her,  at  their  own  expense,  and 
the  father  has  not,  until  now,  made  any  effort 
to  get  the  cliild  to  return  to  him,  and  has  paid 
no  part  of  the  expense  of  maintaining  her.  if 
Bbe  has  not  been  well  treated  she  has  now  an 
opportunity  of  leaving  her  aunt  and  going  to 
her  father  and  other  relatives  in  New  Brunswick. 
We  should  regard  the  case  very  differently  if 
this  girl  had  recently  left  or  been  taken  away 
from  her  father.  In  such  a  case  the  law  ap- 
parently orders  her  to  return  to  her  father, 
without  reference  to  her  own  choice,  at  all 
events  until  she  attain  the  age  of  sixteen. 

The  case  of  Reg.  t.  BoweM,  ante,  cited  by  Mr. 
O'Brien,  is  very  strong  as  to  the  general  rule. 
Our  Statute,  Con.  Stat  Can.  ch.  91,  sec.  26,  sup- 
ports that  general  Tiew. 

We  decide  this  case  on  Its  particular  circnm- 
Btances  without  infringing,  as  we  believe,  on  the 
priociples  laid  down  in  Reg,  v.  Ilowtt, 

Upon  the  child  electing  with  whom  she  will 
go,  the  disappointed  party  must'  be  careful  not 
to  resort  to  any  improper  means  to  deprive  the 
other  of  the  child. 

The  learned  Chief  Justice  then  told  the  child 
that  she  might  go  away  either  with  her  father 
or  her  aunt,  and  she  at  once  with  apparent 
willingness  went  to  the  latter. 


COBBE8FONDEKCE. 


J)iviiion  Court^De/endsd  Bearing  Fe4. 
ToTHsEniToas  or  thb  Looal  Couets  Qaskttk. 

Gbntlkmin, — Your  opinion*  on  the  follow- 
ing question  will  much  oblige  me  and  many 
other  Division  Court  Clerks:^ 

Where  a  defendant  gives  notice  of  defence, 
W  doet  not  appear  nor  defend  the  suit  at 
the  trial,  should  a  defended  hearing  fee  be 
charged  ?       Your  obedient  serrant, 

As  J.   PSTBBSON. 


[A  defended  hearing  should  in  such  case  be 
charged.  The  defendant  by  giving  notice  that 
l\e  disputed  the  demand  enters  a  defence  to 
the  whole  or  part  according  to  the  terms  of 
his  notice.  The  case  when  taken  up  by  the 
Jutlge  cannot  be  said  to  be  an  undefended 
one,  for  the  best  possible  reason  that  tbere  is 
the  defendant's  statement  to  the  contrary. 
The  position  of  the  case  is  somewhat  analo* 
gous  to  a  defended  issue  in  the  Superior 
Courts,  although,  as  in  the  Division  Courts, 
the  defence  raised  by  the  plea  is  not  always 
intended  to  be  supported  by  eyidence,  but  in 
many  cases  is  merely  for  tim& — Eds.  L.  C.  G.] 


Bailiffk  Feee — Mileage — Arrest 
To  TBB  Editors  or  thb  Local  Courts  Gazbtte. 

Gektleuen— There  are  differences  of  opinion 
amongst  the  bailiffs  and  clerks  of  the  County 
as  to  the  construction  to  put  on  bailiff's 
fees  in  going  to  arrest  under  warrant  from 
Division  Court  The  tariff  says,  mileage  to 
arrest  delinquent  under  warrant,  lOcts.  per 
mile,  but  for  carrying  delinquent  to  prison, 
20cts.  per  mile — if  the  case  is  settled  of  course 
the  bailiff  gets  but  lOcts.  per  mile ;  but  if  he 
has  to  carry  to  prison  is  he  allowed  lOcts.  in 
going  to  arrest,  also  20cts.  per  mile  from  where 
the  arrest  is  made,  to  prison  t  If  not,  there 
would  be  a  ^reat  injustice  to  bailiffs  in  many 
instances.  Suppose  a  man  lived  10  miles  from 
Stratford;  the  bailiff  goes  to  arrest,  and  on 
getting  there  finds  defendant  had  left,  and  the 
bailiff  finds  him  say  10  miles  away  from  there, 
but  still  within  six  miles  from  the  gaol, — the 
bailiff  would  have  trayelled  20  miles  to  make 
arrest,  but  would  be  only  entitled  to  6  miles 
in  bringing  to  gaol,  so  that  he  would  have 
$1  20  for  26  miles  travel. 

By  answering  the  above  you  will  confer  a 
favor  upon     Yours,  &a, 

Tbos.  Tobin, 

Bailiff  No.  1,  Perth. 

[The  item  in  the  schedule  of  bailiff^s  fees  is 
quite  clear  on  the  point  The  officer  is  allowed 
lOcts.  per  mile  till  he  arrests  the  delinquent 
After  the  arrest  is  made,  then  for  bringing 
him  to  prison  20cts.  per  mile.  Thusif  a  party 
is  arrested  at  his  residence,  say  10.  miles  off 
and  is  brought  from  there  to  gaol  10  miles,  the 
fees  would  be  $8  00.  In  the  case  put  by  our 
Correspondent  the  bailiff  is  entitled  to  mileage 
to  arrest  delinquent :  Ten  miles,  $1 ;  Carrying 
delinquent  to  prison,  &c.,  six  miles,  $1  20 ; 
total,  $2  20.     If  the  case  stated  has  actuallir 
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occured,  we  recommend  an  appeal  to  the  Coun- 
ty Judge,  whose  dutj  it  would  he  at  once  to  set 
the  matter  right — ^Ena.  L.  C.  G.] 

Foreiffn  Stimmon$e$^  Collection  of  Fea, 
To  THK  Editoks  of  THE  LooAL  CouaTs  Oaertb. 

Gektlbmbh, —  During  my  experience  as  a 
Division  Court  clerk,  I  have  found  a  serious 
difficulty  in  one  particular  branch  of  the  prac- 
tice, and  if  other  officers  have  not  experienced 
the  same  trouble,  then  I  can  only  say  that  I 
am  the  exception ;  as  I  have  never  seen  any 
complaints  published  on  the  matter,  perhaps 
the  evil  does  not  exist  generally;  but  I  shall, 
notwithstanding,  tell  my  experience,  and  how 
I  propose  to  remedy  the  evil,  whether  it  meets 
with  general  favor  or  not  If  my  discovery  is 
valuable  after  a  fair  test,  then  I  shall  have  it  pa- 
tented and  endeavour  to  get  a  reward  for  my  co- 
gitations ;  if  it  will  not  work,  then  I  must  loose 
my  labour,  and  let  the  idea  be  forgotten  as 
impracticable  and  no  good.  I  will  commence 
my  grievances  without  further  comment 

In  the  course  of  my  practice,  I  have  had  oc- 
casion to  receive  a  great  many  foreign  sum- 
monses from  all  parts  of  the  country  for  ser- 
vice. I  get  those  papers  from  the  Post  Office, 
enter  them  in  full  in  foreign  procedure  book, 
give  them  to  my  bailiff  who  serves  the  copy 
and  makes  his  return;  I  swear  him,  fill  up  the 
jurat,  pay  him  one,  ^wo  or  three  dollars,  and 
mail  the  original  summons  back  to  the  clerk 
that  sent  it  to  me,  with  a  bill  of  the  costs,  with 
the  remark  "  please  remit,"  for  all  this  I  only 
get  about  forty-five  or  fifty  cents ;  the  principal 
cost  on  foreign  service  is  the  bailiff*s  fees  for 
service.  I  have  found  that  on  an  average,  about 
two-thirds  of  the  clerks  will  probably  remit 
me  my  costs,  the  other  third  are  perfectly  in- 
different, will  stand  any  amount  of  dunning, 
and  will  not  even  reply  to  let  me  know  that  they 
are  living.  Finally,  I  become  disgusted,  and 
give  it  up  as  lost  I  got  so  disgusted  a  few 
years  ago  with  those  delinquents,  that  I  resol- 
ved not  to  give  my  bailiffs  any  other  foreign 
summonses  until  I  got  all  the  costs  to  cover 
first  Not  long  after  forming  this  resolution* 
I  received  a  foreign  summons  for  service  with- 
out any  ^*  needful  "  accompanying  it  I  at 
once  wroCe  back  to  the  clerk,  telling  him  of 
my  change  of  sentiment ;  I  soon  received  an 
elaborate  report  of  four  or  five  pages,  calling 
me  anything  but  a  decent  fellow,  saying  that 
during  all  his  long  experience  as  clerk,  he  had 
not  been  treated  as  I  had  treated  him.    This 


^ghtened  me,  and  I  at  once  gave  up  my  idea 
of  demanding  costs  in  advance,  tfainkiDg  that 
if  I  stuck  to  that  idea  long,  I  should  hive  to 
fight  a  duel  or  leave  the  country.  I  now  fiiul 
quite  a  large  sum  due  me  in  this  way  distri- 
buted all  over  the  country,  and  I  should  Terj 
much  like  to  know  how  to  get  my  pay.  I 
suppose  I  might  write  to  the  judges  of  the 
various  counties  about  it,  but  who  wants  to 
bother  a  judge  about  two  or  three  dolitn. 
These  officials  have  now  twice  the  work  to  do 
for  their  pay;  every  session  of  the  Legislatim 
imposes  new  duties  upon  them  without  ui  io- 
crease  of  pay — anybody  who  would  trouble  % 
county  judge  under  these  circumstances,  most 
be  a  heartless  wretch.  Now  for  the  remedj- 
I  propose  that  after  a  derk  has  been  dunned, 
say  six  times,  by  registered  letters,  and  refosei 
to  take  notice  of  it,  that  his  name  be  sent  to 
the  Local  CourU  OazeUe^  and  at  the  end  of 
the  year  have  all  the  names  published  in  ou 
list ;  these  lists  can  be  cut  out  and  posted  up 
in  each  Division  Court  office,  so  that  each  clerk 
can  see  at  a  glance  *^  who  is  who,"  and  then 
they  will  have  a  list  and  know  who  to  demacd 
a  deposit  from,  that  innocent  clerks  oiay  not 
be  punished  for  the  guilty.  It  is  very  troub)^ 
some  to  have  to  exact  the  full  fee  in  adnoce, 
because  the  amount  required  cannot  be  arriTcd 
at  till  the  work  is  done^  This  is  my  cure  for 
the  evil ;  what  do  your  readers  tlunk  of  it 

Clxbk  ov  thb  6th  Diviaiov  Cousr, 

County  of  Norfolk. 

[We  insert  with  pleasure  the  above  letter. 
The  plan  suggested  to  shame  delinqueot  offi- 
cers is  worthy  of  consideration.  We  hiTe 
ourselves  serious  thoughts  of  publishing  tt 
length  the  names  of  the  many  subscribers  to 
Law  Journal  and  Local  CourU  OautU  who 
are  in  arrears,  and  shewing  the  amount  of  la- 
debtedness. 

The  publishers  of  the  Law  Hmet^  one  of  the 
best  regulated  legal  periodicals  in  Eoglaod, 
give  to  the  editor  for  publication  and  remark, 
the  names  of  subscribers  long  in  arreir,  and 
who  disregard  the  ordinary  method  of  dun- 
ning, and  the  same  plan  might  well  ansirer  in 
Canada.— Ens.  L.  C.  G.] 


TO  correspondents- 
Otto  XLOEc^Toor  ktttt  ditooHliig  tin  qn^tkn  d 
what  feM  derlu  of  the  peace  are  entitled  to  on  tttcDdiDf 
at  adjourned  sessloni  la  reoeiTed,  bat  too  late  for  nito 
nnd  room  for  it  la  tUa  nomber.  It  wiU,  however,  trr*^ 
in  nest  isaue* 
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THE  MINISTER  OP  JUSTICE. 

With  mingled  feelings  of  grief  and  hope,  we 
allude  to  the  painAil  and  alarming  illness  which 
has  prostrated  for  a  lime  at  least,  Sir  John  A. 
Macdonald,  the  Minister  of  Justice.  Grief, 
that  one  so  eminent  and  so  endeared  to  all 
who  know  him  personally  should  suffer  so 
much  pain,  and  that  the  country  should,  at  the 
present  crisis  especially,  lose  the  seryices  of 
one  who  has  for  so  many  years  doTOted  his 
amazing  talent  with  untiring  industry  to  the 
arduous  duties  which  devolve  upon  him — and 
hope,  that  he  may  yet  recover  from  the  illness 
which  has  brought  him  to  the  verge  of  the 
grave. 

The  attack  came  upon  him  in  the  midst  of  his 
work,  the  thought  of  which  never  leaves  his 
mind  day  or  night,  and  this  combines  with 
the  painful  nature  of  his  malady  to  secure 
to  him  the  sympathy  of  those  politically 
opposed  to  him,  and  which  was  on  a  recent 
occasion  gracefully  expressed  by  the  leader  of 
the  opposition. 

We  rejoice  to  hear  that  he  is  slowly  but 
steadly  improving.  We  trust  his  recovery  may 
he  permanent,  and  that  he  may  long  be  spared 
to  a  people  to  whom  his  loss  would  be  a  public 
calamity,  and  whose  warmest  sympathies  are 
with  him  and  Lady  Macdonald  in  their  present 
affliction. 


WOMEN  JURORS  IN  UNITED  STATES. 

The  following  is  a  letter  addressed  to  Mrs. 
Myra  Bradwell,  the  enterprising  editress  of 
the  Chicago  Legal  2few»^  from  the  Judge  who 
presided  at  the  trial  of  a  recent  case  in  Wyom 
ing,  U.  S.,  where  half  the  jury  were  men  and 
hair  women : — 

Daeb  Madam  :— I  am  in  receipt  of  your  favor 
of  the  26th  ult.,  io  which  you  request  me  to 
•*  give  yoa  a  truthful  statement,  over  my  own 
eignature,  for  publioation  in  your  paper,  of  the 
history  of,  and  my  observations  io  regard  to,  the 
women  Grand  and  Petit  jurors  in  Wyoming." 

I  had  no  agency  in  the  enactment  of  the  law  in 
Wyoming  conferring  legal  equality  upon  women. 
I  found  it  upon  the  statute-book  of  that  Terri- 
tory, and  in  accordance  with  its  provisions  sev- 
eral women  were  legally  drawn  by  the  proper 
officers  on  the  Qrand  and  Petit  Juries  of  Albany 
county,  and  were  duly  summoned  by  the  Sheriff 
without  any  agency  of  mine.  On  being  apprised 
of  these  fucts,  I  conceived  it  to  be  my  plain  duty 
to  fairly  enforce  this  law,  as  I  would  any  other. 

While  I  bad  never  been  an  advocate  fur  the 
law,  I  felt  that  thousands  of  good  men  and  women 
bad  been,  and  that  they  bad  a  right  to  see  it  fairly 
administered  ;  and  I  was  resolved  that  it  should 
not  be  sneered  down  if  I  bad  to  employ  the  whole 
power  of  the  court  to  prevent  it.  I  felt  that  even 
those  who  were  opposed  to  the  policy  of  admitting 
women  to  the  right  of  suffrage  and  to  hold  office, 
would  condemn  me  if  I  did  not  do  this.  It  was 
also  sufficient  for  me  that  my  own  judgment  ap- 
proved this  course. 

With  such  assoranees,  these  women  chose  to 
serve,  and  were  duly  impaneled  as  jurors.  They 
are  educated,  cultivated  Eastern  ladies,  who  are 
an  honor  to  their  sex.  They  have,  with  true 
womanly  devotion,  left  their  homes  of  comfort  in 
the  States,  to  share  the  fortunes  of  their  husbands 
and  brothers  in  the  far  West,  and  to  aid  them  In 
founding  a  new  State  beyond  the  Missouri. 

And  now  as  to  the  results.  With  all  my  preju- 
dices against  the  policy,  I  am  under  conscien- 
tious obligations  to  say  that  these  women  acquitted 
themselves  with  such  dignity,  decorum,  propriety 
of  conduct,  and  intelligence  as  to  win  the  admi- 
ration of  every  fair-minded  citixen  of  Wyoming. 
They  were  careful,  painstaking,  intelligent,  and 
conscientious.  They  were  firm  and  resolute  and 
for  the  right  as  established  by  the  law  and  the 
testimony.  Their  verdicts  were  right,  and  after 
three  or  four  criminal  trials,  the  lawyers  engaged 
in  defending  persona  accused  of  crime,  began  to 
avail  themselves  of  the  right  of  peremptory  chal- 
lenge to  get  rid  of  the  women  jurors,  who  were 
too  much  in  favor  of  enforcing  the  laws  and  pun- 
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isbing  crime  to  suit  the  ioterefta  of  their  clientc ! 
After  the  Qrand  jary  had  beeo  Id  Bession  two 
days,  the  daoceboaae  keepers,  gamblers,  and 
demi-monde  fled  oat  of  the  city  in  dism|iy,  to  oa- 
cape  the  indictment  of  women  Qrand  jarors !  In 
abort,  I  have  nerer,  in  twenty-fire  years  of  con- 
stant experience  in  the  courts  of  the  copntry, 
seen  a  more  faithfal,  intelligent  and  resolutely 
honest  Grand  and  Petit  jary  than  these. 

A  contemptibly  lyiog  and  silly  despatch  went 
orer  the  wires  to  the  effect  that  during  the  trial 
of  A.  W.  Howie  for  homicide,  (in  which  the  Jury 
consisted  of  six  women  and  six  men,)  the  men 
and  women  were  kept  locked  up  together  all  night 
for  four  nights.  Only  two  nights  InterTsned 
during  the  trial,  and  on  these  nights,  by  my  order, 
the  jury  were  taken  to  the  parlour  of  the  large, 
eommodioos  and  well-furnished  hotel  of  the  Union 
Pacific  Railroad,  in  charge  of  the  Sheriff  and  a 
woman  bailiff,  where  they  were  supplied  with 
meals  and  every  comfort,  and  at  ten  o'clock  the 
women  were  conducted  by  the  bailiff  to  a  large 
and  suitable  apartment,  where  beds  were  pre- 
pared for  them,  and  the  men  to  another  adjoining, 
where  beds  were  prepared  for  them,  and  where 
they  remained  in  charge  of  sworn  officers  until 
morning,  when  they  were  again  all  oonducted  to 
the  parlor,  and  from  thence  in  a  body  to  break- 
fast, and  thence  to  the  jury-room,  which  was  a 
clean  and  comfortable  one,  carpeted  and  heated, 
and  furnished  with  all  proper  conreniences. 

The  cauAe  was  submitted  to  the  jury  for  their 
decision  about  11  o'clock  in  the  forenoon,  and 
they  agreed  upon  their  Terdict,  which  was  re- 
ceived by  the  court  between  11  and  12  o'clock  at 
night  of  the  same  day,  whep  they  were  dia- 
charged. 

Everybody  commended  the  conduct  of  this 
jury,  and  were  satisfied  with  their  verdict,  except 
the  unfortunate  individual  who  was  convicted  of 
murder  in  the  second  degree. 

The  presence  of  these  ladies  in  court  seenred 
the  most  perfect  decorum  and  propriety  of  con- 
duct, and  the  gentlemen  of  the  bar  and  others 
vied  with  each  other  in  their  courteous  and  re- 
spectful demeanor  towards  the  ladies  and  the 
court.  Nothing  occurred  to  offend  the  most  re- 
fined lady  (if  she  was  a  sensible  lady),  and  the 
universal  judgment  of  everjr  intelligent  and  fair- 
minded  man  present  was  and  is,  that  the  experi- 
ment was  a  success." 

Of  course  it  is  a  godd  deal  a  matter  of  taste 
these  things,  but  we  may  be  permitted  to  ex- 
press %  yerj  profound  feeling  of  thankfulness 
that  our  lot  has  not  fallen  in  that  part  of  the 
continent  where  there  may  be  /emala^  bat 
nothing  feminine.   The  Judge,  however,  seems 


to  have  done  all  he  ooald  to  carry  out  ?nth 
due  care  and  propriety  a  law  of  very  quesUon- 
able  utility. 

SELECTIONS. 


VERBAL  EVIDENCE 

TO  VARY   WUrrTEN  CONTRACTS — PRIWCIPAL  ASD 
SURETY — BILL  Of   BXCHANGR. 

Ahrey  t.  71  Crux,  0.  P.,  18  W.  R.  63. 

The  Court  of  Common  Pleas  seem  to  hzn 
had  some  difficulty  in  applying  in  this  ci5« 
the  well-known  rule  of  evidence  that  a  written 
contract  cannot  be  Taried  or  contradicted  bj 
verbal  evidence  of  a  contemporaneous  or  prior 
agreement  The  action  was  by  the  holder  of 
a  bill  of  exchange  against  the  drawer,  the  ac- 
ceptor not  having  paid  the  bill  at  maturity. 
The  defendant  pleaded  that  he  was  a  mert 
surety  for  the  acceptor,  and  that  he  drew  the 
bill  upon  the  acceptor  as  such  surety  only,  &» 
the  plaintiff  knew,  and  that  it  was  then  agim 
between  the  plaintifi^  the  defendant,  and  tbe 
acceptor,  that  the  acceptor  should  deposit  cer- 
tain securities  with  the  plaintiff^  which,  if  the 
acceptor  did  not  pay  the  bill,  were  to  be  sold 
by  the  plaintiff,  and  the  proceeds  applied  in 
discharge  of  the  bill,  and  that,  until  such  stle, 
the  defendant  should  not  be  liable  upon  the 
bill,  and  that  the  securities  were  duly  depo- 
sited, but  the  plaintiff  had  not  sold  them.  M 
the  trial  a  verbal  agreement,  to  the  effect  stated 
in  the  plea,  was  proved.  The  question  was, 
whether  such  evidence  was  admissible,  as  the 
agreement  was  not  in  writing:  It  was  held 
that  evidence  of  the  agreement  was  not  ad- 
missible on  the  ground,  as  put  by  Borill,  C. J., 
that  "  the  oral  agreement  stated  to  hare  been 
entered  into  in  the  plea  goes  to  contradict  the 
contract  stated  to  have  been  entered  into  bj 
the  declaration.  This  oral  condition  is  inad- 
missible in  evidence  to  qualify  the  writteo 
agreement" 

Keating  and  Brett,  J.  J.,  concurred  in  this 
view,  Willes,  J.,  expressed  a  doubt  as  to  tb« 
propriety  of  thus  deciding.  It  was,  be  sajs, 
an  arrangement  ^*how  the  surplus  of  the 
money  owed  was  to  he  paid  if  it  turned  oat 
that  the  funds  in  the  holder's  hands  were  cot 
sufficient  to  satisfy  the  deht,"  and  in  that  case 
the  bill  was  to  be  enforced  in  order  to  pay  that 
surplus.  To  admit  such  evidence  would  be 
contrary  to  the  ordinary  rules,  but  be  thoaght 
that  an  exception  to  such  rules  ought  in  the 
case  of  bills  of  exchange  to  he  made  under 
circumstances  like  those  of  the  present  case. 

It  might  at  first  sight  appear  that  this  case 
conflicts  with  those  decisions  which  have  es- 
tablished that  verbal  evidence  is  admissible  to 
show  that  a  writing  which  appears  a  complete 
contract  was  yet  subject  to  a  condition  pre«- 
dent  which  has  not  been  performed.     The 

Srinciple,  however,  of  Pym  v.  CamphiU  (4  ^' 
:.  620)  and  Eogen  v.  HaUey  (11 W.  R.  1074). 
wfcich,  with  other  authorities,  have  esUblisheu 
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this  rule,  apply  only  to  cases  wliere  a  condition 
jtrertdeiit  has  not  been  peiTormed.  The  prin- 
ciple of  those  cases  is  that  there  never  was  in 
iiict  any  agreement  at  all  between  the  parties. 
If  it  can  be  shown  that  there  wan  a  complete 
agreeiuent  between  the  parties  verbal  evidence 
of  any  condition  subsequent  is  not  admissible. 
In  Abrey  v.  Crux  the  condition  alleged  in 
the  plea  was  a  condition  subsequent  The 
plea  did  not  allege  that  the  bill  was  not  in  fact 
completely  drawn  and  issued ;  on  the  contrary, 
it  admitted  that  there  had  been  a  complete  bill 
on  which  the  acceptor  had  become  liable,  but 
it  set  up  an  agreement  that  the  defendant,  the 
drawer  (without  whom  the  bill  would  have 
been  an  incomplete  instrument),  should  not  be 
liable  unless  the  plaintiff  performed  a  certain 
condition.  This  agreement  contradicted  the 
terms  of  the  bill,  and  therefore  could  not  be 
proved  by  verbal  evidence. 

Although  the  decision  of  Abrey  v.  Crux 
ncrely  follows  former  authorities,  the  case  is 
remarkable  on  account  of  the  observations  of 
Willes,  J.,  who  seems  to  have  been  dissatisfied 
with  the  application  of  the  ordinary  rules  of 
evidence  in  a  case  like  this.  His  objection  to 
their  application  was  apparentjy  that  such 
rules  might  cause  great  hardship.  This  is  so 
no  doubt,  and  the  same  may  be  said  of  almost 
all  rules  of  evidence,  which  may  sometimes, 
and  probably  occasionally  do  actually  obstruct 
rather  than  facilitate  the  object  of  all  evidence 
— viz.,  the  discovery  of  the  truth.  It  has, 
however,  been  considered  that  incalculably 
greater  inoonvieuce  would  follow  if  there  were 
no  rules  to  guide  the  admission  of  evidence, 
and  the  occasional  evil  is  more  than  compen- 
sated for  by  the  general  advantage  that  is  se- 
cured by  the  adoption  of  such  rules. 

These  remarks  apply  as  much  to  the  case 
of  Abrey  v.  Crux  as  to  any  other  case.  Willes, 
J.,  says,  "  Great  injustice  might  have  arisen  if 
the  plaintiff  had  wilfully  destroyed  these  secu- 
rities before  the  bill  had  beoome  due.  He 
could  even  then  have  enforced  the  bill  against 
the  defendant,  who  would  have  had  no  remedy 
at  law.*'  Although  any  opinion  expressed  by 
Willes,  J.,  is  deserving  of  the  greatest  respect, 
we  cannot  help  doubting  whether  he  is  quite 
right  in  this  instance,  ft  has  been  held  that 
if  a  creditor  has  securities  in  his  possession, 
and  loses  them  or  gives  them  up  to  the  debtor, 
the  surety  will,  to  the  extent  of  such  securities, 
be  discharged  (W.  &  H.  L.  0.,  832,  2nd  ed., 
and  cases  there  collected).  We  should  think, 
therefore,  that  if  a  creditor  wilfully  destroyed 
securities,  a  fortiori  the  surety  would  be  pro 
tanto  discharged ;  and  that  such  facts  would, 
if  properly  stated  in  an  equitable  plea,  be  a 
good  defence  to  an  action  like  Abrey  v.  Crux. 

It  is  clear  also  that  there  was  no  great  hard- 
ship in  fact  in  Abrey  v.  Crux.  The  defendant, 
the  surety,  on  paying  the  amount  of  the  bill, 
would  become  entitled  to  the  securities  in  the 
plaintiff's  hands,  and  his  plea  admitted  that 
he  only  had  a  defence  to  the  action  to  the  ex- 
tent of  the  value  of  those  securities.  It  seems, 
therefore,  that  there  is  no  peculiar  hardship 


in  cases  like  Abrey  v.  Cruz^  and  that  there  is 
no  reason  why  the  rules  of  evidence,  which 
are  salutary  in  other  cases,  should  be  relaxed 
in  these;  and  we,  therefore,  think  that  the 
decision  in  fact  given  is  more  satisfactory  than 
one  in  accordance  with  the  views  expressed 
by  Willes,  J.,  would  have  been. — Soliciton* 
Journal, 


RIGHT  OP  A  LANDLORD  TO  REGAIN 
POSSESSION  BY  FORCE. 

"The  law,"  says  Mr.  Justice  Wilde,  in 
Sampson  v.  Henry,  11  Pick.  379,  887,  **does 
net  allow  any  one  to  break  the  peace,  and 
forcibly  to  redress  his  private  wrong.  lie 
may  make  u.se  of  force  to  defend  his  lawfnL 
possession ;  but,  being  disposscsi^ed,  he  has  my 
right  to  recover  pt)ssession  by  force  and  l>y  a 
breach  of  the  peace."  A  similar  declaratron 
wag  made  by  Lord  Lyndhurst  at  Nisi  Wus,. 
in  the  case  of  Hillary  v.  Oay,  6  C-  Jb  P.  284 
In  neither  case  was  so  broad  a  pro[X)sition 
called  for  by  the  facts  at  issue ;  yet  the  doc- 
trine thus  advanced  has  been  repeated  without 
qualification  by  courts  and  text-writers,  and 
applied  in  cases,  or  made  the  foundation  for 
liabilities  to  which  its  application  was  war- 
ranted neither  by  authority  nor  on  principle. 

The  subject  we  propose  to  consider  is,  how- 
far  a  landlord,  who  regains  by  force  the  p68^ 
session  of  the  demised  premises,  after  the  pos- 
sessory right  of  the  tenant  therein  has  deter- 
mined, can 'be  held  subject  therefor  to  any 
other  liabilities  than  those  which  the  Statutes 
of  Forcible  Entry  and  Detainer  have  express- 
ly annexed  to  his  act;  and,  secondly,  what  is 
nature  and  extent  of  these  express  liabilities. 

By  the  Statutes  of  Forcible  Entry  and  De- 
tainer, whether  in  England  or  tlie  United 
States,  but  three  penalties  are  anywhere  ex- 
pressly imposed;  first,  fine  or  imprisonment ; 
secondly,  restitution  upon  a  conviction,  or, 
when  the  force  is  found  upon  inquinition  or 
otherwise  by  a  justice  or  a  jury,  in  some  local- 
ities purely  a  criminal,  and  in  others  also  a 
civil,  consequence  of  the  act ;  and,  thirdly,  a 
special  action  on  the  statute  with  treble' dam- 
ages, which  is  given  by  the  EhgHsh  statute, 
and  by  those  of  a  few  of  the  United  States.* 
But,  by  implication  from  the  statutes,  the  em- 
ployment of  force  by  the  landtord  in  regaining 
possession  has  also  been  held  to  render  him 
liable  in  trespass  for  assault^  or  for  removal  of 
the  tenant's  goods,  and  in  a  few  instances  also 
to  an  action  of  trespass  gtk  el.  We  propose 
to  proceed  in  our  inquiry  in  the  inverse  order 
to  this  enumeration,  and  to  inquire,  first,  how 
far  an  action  of  trespa.s8  at  common  law  is 
warranted  by  the  authorities,  and  then  what 
is  the  extent  and  application  of  the  statutory 
penalties  proper. 

That  a  tenant  whose  right  to  possession  is 
determined  either  by  the  expiry  of  his  term, 
by  forfeiture,  or  by  notice  to  quit,  and  who  is 
therefore  a  tenant  at  sufferance,  and  himself  a 
wrong-doer,  may  yet  treat  his  lessor,  who  in 

*0t  Termonty  Conaecticut^  Mew  York,  and  Wiaconsia 
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entitled  to  immediate  possession,  as  a  trespas- 
ser, and  relying  on  his  right,  maintain  trespass 
qu,  cl.  against  him,  merely  because  the  right 
of  the  latter  has  been  forcibly  asserted,  seems 
so  extraordinary  a  proposition,  that  if  not 
warranted  by  express  words  of  the  statutes, 
nothing  but  the  clearest  implication  from  their 
language  could  justify  it,  and  as  the  removal 
of  the  tenant  upon  or  after  entry  is  but  a  part 
of  the  act  of  entry,  and  depends  on  the  legality 
of  the  possession  thereby  gained,  for  its  justi- 
fication, the  action  for  assault  or  for  the  re- 
moval of  the  tcnant^s  goods,  must  stand  or  fall 
with  the  action  of  trespass  qu,  cl. 

It  is  admitted,  it  should  be  remarked,  in  the 
first  place,  that,  at  common  law,  the  lessor 
was  liable  to  no  action  for  forcible  entry  or 
expulsion  of  the  tenant;  but  at  most  to  an  in- 
dictment for  a  breach  of  the  peace,  punishable 
only  by  fine  ori  niprisonment*  But  the  ground 
taken  is,  that  the  express  prohibition  of  such 
entry,  with  a  penalty  therefore,  by  the  Sta- 
tu t'/s  of  Forcil»le  Entry  and  Detainer,  made 
iho  Mnt  civilly  ille;j[;il  and  incapable  of  revest- 
iii'^  the  lessor  \\\\\\  .1  lawful  possession,  and 
th:it  for  Ru«*h  entry  or  any  assertion  of  posses- 
sion based  tln-reon,  the  lessor  became  liable 
like  aiiv  mere  strat'.uer  to  the  lessee. 

The  Knglish  statutes  on  this  subject,  from 
wjjii"h»  with  sojiic  variaiions,  all  those  iu  the 
Uirited  Stiites  have  been  derived,  were,  ex- 
eeotinj^  only  some  supplementary  enactments 
not  niuteriul  here,  three  in  number ;  6  Kich. 
II.  c.  8;  8  Hen.  VI.  c.  P,  and  21  Jac.  I.  c.  15. 
By  the  tirst,  it  was  declared  **  That  none  from 
henceforth  shall  make  any  entry  into  lands  or 
tenements  but  in  case  where  entry  is  given  by 
law ;  and,  in  such  case,  not  with  the  strong 
hand,  nor  with  multitude  of  people,  but  only 
in  a  peaceable  and  easy  manner ; "  and  fine 
and  imprisonment  were  imposed  upon  convic- 
tion for  such  forcible  entry.  By  the  Stat  8 
Hen.  VI.  a  9,  forcible  detainer,  as  well  as  for- 
cible entry,  was  made  criminal,  an  action  of 
trespass  or  assize  of  novel  disseisin  on  the  sta* 
tute  with  treble  damages  was  given  to  the 
party  disseised,  and  restitution  on  the  finding 
of  the  force  was  also  to  be  made  to  the  party 
disseised,  and  as  this  term  was  held  to  imply 
a  freehold,  the  right  to  have  restitution  was  by 
the  Stat  21  Jac.  L  c.  15,  extended  to  tenaats 
for  years  also. 

It  will  be  perceived,  that  while  these  sta- 
tutes make  a  violent  entry  or  detainer  an  of- 
fence^ they  also  expressly  specify  the  penalties 
incurred,  and  thereby  exclude  the  idea  of  any 
implied  liability,  except  the  indictment  at 
common  law,  and  it  has  accordingly  been  held 
with  increasing  definiteness  by  the  English 
courts  that  these  statutes  are  spedal,  subject- 
ing the  offender  only  to  the  penalties  named 
therein,  and  do  not  affect  the  ciyil  character 
of  the  act  But  two  decisions — on«  of  them 
an  extra-judicial  Nisi  Prius  ruling,  and  the 
other  a  majority  opinion-^break  the  nearly 


•HftwWns,  PL  Cr.  B.  1,  ch.  2S,  sec  3 ;  Dtwtin  r.  Cow- 
drey,  23  Vt.  631,  635. 


uniform  current  of  authority,  and  treat  the 
lessor  as  a  trespasser,  and  liable  as  such  to 
his  tenant  at  sufferance.  Neither  of  them 
however — although  they  are  the  sole  reliance 
of  the  American  courts  that  have  held  the 
lessor  to  such  a  liability — sustain  an  action  of 
trespass  qtL  el,^  but  only  of  trespass  for  as- 
sault, and  both  were  shaken  and  finally  over- 
ruled by  repeated  decisions  in  the  Courts  of 
Exchequer,  King*s  Bench,  and  Oomoaon  Pleis. 

For  the  doctrine  seems  early  to  have  bees 
established  that  the  removal  of  the  tenant  bj 
force,  unless  excessive,  was  not  of  itself  the  sub- 
ject of  a  personal  action,  but  depended  on  the 
title  to  the  possession,  and  hence  that  liherum 
tenementum  was  a  good  plea  to  such  a  removal 
as  well  as  to  trespass  qu,  cl.  Thus  in  7ay?/r 
V.  Cole,  3  T.  R  292,  in  an  action  of  trespass 
qu.  el.  with  a  count  for  expulsion,  a  plea  of 
justification  of  the  entry  under  process  was 
held  a  defence  to  both  counts.  The  occupant 
yielded  without  forcible  resistance  to  the  expul- 
sion, but  it  was  held  generally  that  expulsion 
was  mere  matter  of  aggravation  to  the  trespass 
to  the  land,  and  was  answered  with  thi?  bj  a 
plea  of  title  unless  there  was  undue  force  and 
the  plaintiff  new  assigned  for  an  assault  Tbe 
principle  established  by  this  case  was,  there- 
fore, that  a  party  regaining  possession  by  title 
might  assert  that  possession  and  expel  the 
occupant  with  any  proper  amount  of  force. 
The  suflSciency  of  title,  as  a  justification,  was 
again  declared  in  Argent  v.  Durrani^  8  T.  R 
403,  where  a  lessor  was  held  not  liable  i^ 
entering  and  pulling  down  a  wall,  while  the 
tenant  held  over,  and  was  carried  still  further 
in  Butcher  v.  Butcher,  7  B.  &  C.  399,  where 
a  freeholder  after  entry  was  allowed  to  treat 
the  party  who  persisted  in  remaining  as  a 
mere  wrong-doer,  and  to  maintain  trespass 
qu,  cL,  against  him. 

While  these  last  two  oases  sustain  the  right 
to  expel  aA,er  a  peaceable  entry,  they  do  not 
determine  bow  much  fotce  in  entering  could 
be  justified  under  color  of  title,  or  whether  a 
violent  entry,' because  criminal,   was  civilly 
illegal.     But  in   Taylor  v.   GoU,  supra^  the 
principle  that  a  legal  possession  can  be  acquir- 
ed by  an  entry  though  made  with  such  force 
as  to  be  criminal  under  the  Statutes  of  Forcible 
Entry  and  Detainer  is  very  distinctly  intimated 
by  Lord  Kenyon,  who  says,  '^  It  is  true  tbat 
persons  having  a  right  are  not  to  assert  tbat 
right  by  force ;  if  any  violence  is  used  it  be- 
comes the  subject  of  a  criminal  prosecution.'* 
And  in  Taunton  r.  Cottar,  7  T.  R.  431,  the 
same  eminent  jadge  distinguished  between  tbe 
the  penal  consequences  of  a  fordble  entry  an<l 
its  civil  effect  still  more  clearly,  saying,  **"Here 
is  a  tenant  firom  year  to  year  whose  term  ex- 
pired  He  now  attempts  to  con- 
vert the  lawful  entry  of  his  landlord  into  a 
trespass.     If  an  action  of  trespass  had  been 
brought,  it  is  clear  the  landlord  could  have 
justified  under  a  plea  of  liherum  ten^mentfm. 
If,  indeed,  the  landlord  had  entered!  with  a 
strong  hand  to  dispossess  the  tenant  by  force, 
he  might  have  been  indicted  ibr  a  forcible  en- 
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trj,  but  there  can  be  no  doubt  of  bis  right  to 
enter  upon  the  land,"  Ac  In  Turner  v.  if>y- 
mott,  1  Bing.  158,  the  point  was  directly  decid- 
ed. There  the  landlord,  on  the  determination 
of  a  tenancy  at  will,  broke  into  the  house  with 
a  crowbar,  tenant  being  absent,  but  having 
left  furniture  in  the  house,  and  resumed  pos- 
session. It  had  been  settled  long  before  tliat 
such  an  entrr  into  a  dwelling-house  washer 
S6  indictable.'^  The  tenant  brought  trenpass, 
qu.  el.  on  the  ground  that  the  entry,  being  a 
criminal  act,  was  not  a  legal  repossession,  but 
a  trespass,  and  obtained  a  verdict  It  w:u3 
strenuously  urged  in  its  support,  that  a  right  to 
regain  possession  by  force  would  render  the 
action  of  ejectment  superfluous,  and  that  it  was 
absurd  to  hold  an  act  legal  for  which  an  in- 
dictment lay.  But  the  court  at  once  set  the 
yerdict  aside,  saying,  '*  It  must  be  admitted 
that  [the  landlord]  bad  a  right  to  take  posses- 
sion in  some  way.  ...  If  he  has  used 
force  that  is  an  offence  in  itself,  hut  an  offence 
against  the  public^  for  which  if  he  has  done 
wrong  he  may  be  indicted. 

It  seemed  well  settled,  therefore,  that  a 
l^al  possession  might  be  regained  by  force 
with  no  other  risk  than  that  of  an  indictment ; 
and  no  distinction  was  taken  between  force  to 
the  premises  and  to  the  person  of  the  tenant^ 
nor  could  any  be  made,  as  each  is  alike  indic- 
table under  the  statute ;  t  and  further,  that 
when  the  les.sor  had  repossessed  himself,  he 
could  expel  the  occupant  with  necessary  force. 
So  stood  the  law  when  the  case  of  Hillary  v. 
Gay  arose  at  Nisi  Prius.  The  action  was  tres- 
pass ^?i.  cL.  with  counts  for  expulsion,  Ac.,  and 
the  facts  were  that  afler  the  plaintiff's  tenancy 
at  will  had  expired,  the  landlord  distrained,  and 
then  entered  peaceably,  and.  when  in,  removed 
plaintiff's  wife  and  goods  without  unnecessary 
force.  The  defendant  pleaded  the  general 
issue,  and  relied  on  his  title,  citing  Turner  v. 
Meymott^  to  show  his  right  to  assert  that  title 
by  force;  but  Lord  Lyndhurst,  who  presided, 
distingnished  that  case  on  the  ground  that 
there  the  tenant  was  not  in  possession,  advert- 
ed also  to  the  fact  that  here  the  tenancy  had 
not  determined,  as  the  landlord  by  distraining 
had  reaffirmed  it,  and,  in  a  brief  opinion,  said, 
"The  conduct  of  the  landlord  cannot  be  justi- 
fied If  he  had  a  right  to  the  possession,  he 
should  have  obtained  that  possession  by  legal 
means."  This  is  the  whole  case.  The  land- 
lord had  no  right  after  distraining  to  enter  at 
all,  aH  by  that  act  the  tenancy  waa  restored : 
(Taylor,  Land,  &  T.  sec.  485),  and  he  was  liable 
for  his  entry  without  regard  to  force.  What 
was  said  about  force,  was  therefore  extra-judi- 
cial ;  and  whatever  its  weight,  must,  as  there 
was  no  forcible  entry  at  all,  be  referred  to  the 
count  for  expulsion.  The  decision  amounts 
therefore,  so  far  as  our  inquiry  is  concerned, 
only  to  a  dictum^  that^  after  a  peaceable  entry, 
the  landlord  is  liable  in  trespass  for  assault, 

*IUx  T.  Bathum,  8  Bnrr.  1710^  per  Mansfield,  C.  J.» 
Wikuut  and  Yates,  JJ. 

t  Rev  V.  Bathunt,  tupra;  WiUard  v.  Warren,  17  Wend 
257,  262. 


if  he  uses  actual  though  moderate  force  to  re-, 
move  the  tenant  But  this  would  overrule 
Butcher  v.  Butcher^  supra,  which,  it  may  bo 
remarked,  was  not  adverted  to  in  this  case, 
where  a  legal  possession,  once  regained,  left 
the  occupant  who  persisted  in  remaining,  liable 
to  be  treated  as  a  mere  trespasser. 

When,  therefore,  the  question  next  arose, 
the  ground  was  taken,  that  the  entry  was  not 
complete  until  possession  was  wholly  regained, 
and  hence,  that,  if  the  landlord  after  a  peace- 
able entry  used  force  to  expel,  his  original  en- 
try became  by  relation  forcible,  and  he  was 
liable  in  trespass  for  assault,  although  not  in 
trespass  qu.  el.     This  anomalous  doctrine  was 
set  fortli  in  Newton  v.  Harland^  1  M.  <&  G.  644, 
the  second  and  only  other  English  case  which 
restricted  the  landloriFs  right  to  regain  posses- 
sion  by  force.     The  action  was  trespass  for 
assault  merely,  and  not  trespass  qu.  eL     The 
lessor  had  entered  quictlj'  on  the  determina- 
tion of  the  tcnant^s  rij!;ht  of  possession,  and 
expelled  him  with  moderate  force.    lie  pleaded 
lawful  possession,  moHiter  manuSy  on  which 
issue  on  the  above  facts,  Parke,  B.,  directed  a 
verdict  for  the  defendant     A  new  trial  was 
granted  in  the  Common  Pleas,  Tindal,  C.  J., 
thinking  that  the   facts  had   not  been  fully 
brought  out,  and  expressing  a  doubt  if  the 
lessor  could  assert  his  right  with  force.     On 
the  second  trial,  Alderson,  B.,  ruled  that  a 
lessor  could  expel  a  tenant  holding  over,  if  he 
"  used  no  unnecessary  violence,"  and  a  second 
verdict  was  found  for  the  defendant     On  the 
case  again  coming  before  the  Court  of  Com- 
mon Pleas,  Tindal,  C.  J.,  held  that  there  were 
two  questions  involved  ;  first  upon  the  right  of 
the  lessor  to  expel,  after  acquiring  by  entry 
peaceful  possession ;  upon  which  he  gave  no 
opinion,  and  which  in  fact  had  alread)'  been   > 
decided  by   Taylor  v.    Cole  and  Butcher  v. 
Butcher,  supra;  and  second  on  the  character 
of  the  possession  acquired  by  the  lessor  by  an 
entry  with  force  to  the  person  of  the  tenant, 
which  he  considered  this  to  be.     Such  a  pos- 
session beheld  to  be  unlawful,  because  gained 
by  a  criminal  act     Erskine  and  Bosan^uet, 
JJ.,  concurred.     It  was  admitted,  however, 
that  the  landlord  could,  after  a  peaceable  entry, 
if  the  tenant  remained  in  possession,  maintain 
trespass  against  the  latter;  and  also  that  even 
for  a  forcible  entry,  the  tenant  could  not  have 
trespass  qu,  cl.  against  the  landlord,  for  want 
of  title;  p.   607.     How  this  liability  of  the 
tenant  to  be  treated  as  a  trespasser  after  the 
landlord's  entry  could  be  reconciled  with  the 
immunity  claimed  for  him  from  expulsion  with 
force,  such  as  might  be  applied  to  any  tres- 
passer, was  not  explained.     Coltman,  J.,  dis- 
sented, holding  that  the  right  of  the  lessor  to 
reenter,  even  if  force  was  used,  was  well  es- 
tablished by  the  cases  cited  supra,  and  that 
having  by  his  entry  revested  himself  with  a 
legal  possession,  his  tenant  at  sufferance  be- 
came a  trespasser,  and  was  liable  to  expulsion 
like  any  "  mere  wrong-doer." 

This  case,  it  will  be  seen,  gives  no  counte- 
I  nance  to  an  action  of  trespass  qu,  cl.    This 
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was  expressly  declared  by  Erskine,  J.  vhi 
tvpra.  In  so  far  as  Lord  Lyndhurst's  dictvm 
in  Hillary  v.  Oay  has  been  regarded  as  sup- 
porting such  an  action,  it  is  here  directly  re- 
pudiated. But  the  doctrine  maintained  is,  that 
force  to  the  person  of  the  tenant  in  possession 
is  not  justified  by  entry  under  title,  because  by 
relation  such  an  entry  is  affected  by  the  vio- 
lence which  followed  it,  and  is  illegal  and  void. 
And  yet  after  such  entry  the  tenant  has  not 
rightful  possession  enough  to  sue  his  lessor  in 
trespass  qu.  el,  for  his  entry,  although  he 
could  have  maintained  that  action  against  a 
stranger.  The  lessor's  entry  is,  therefore,  at 
once  unlawful  and  yet  not  actionable,  an  injury 
to  the  tenant  for  which  he  nevertheless  cannot 
sue.  IIow  it  can  be  at  the  same  time  unlawful 
and  justifiable  is  not  attempted  to  be  explained 

Nor  does  this  anomalous  doctrine  derive 
mere  weight  of  authority  from  this  case.     The 
opinions  of  the  three  judges  who  decided  it  are 
quite  balanced  by  the  judgments  of  the  dis- 
senting judge,  and  of  Barons  Parke  and  Alder- 
son.     For  the  rulings  of  these  latter  judges  at 
Nisi  Pnus  in  this  case  were  not  hasty  enunci- 
tions,  abandoned  when  controverted  by  a  high- 
er court,  by  were  rea.sscrted  by  them,  with 
distinct  emphasis,  in  the  next  case  which  arose 
— Hartey  v.  Brydges,  14  M.  &  W.  437 — Parke, 
B.,  laying  down  thu  law  in  the  broadest  man- 
ner in  these  words:  "  Where  a  breach  of  the 
peace  has  been  committed  by  a  freeholder, 
who,  in  order  to  get  possession  of  his  land, 
assaults  a  person  wrongfully  holding  pos.ses- 
sion  of  it  against  his  will,  although  the  free- 
holder may  be  responsible  to  the  public  in  the 
shape  of  an  indictment  for  a  forcible  entry,  he 
is  not  liable  to  the  other  party.     I  cannot  see 
how  it  is  possible  to  doubt,  that  it  is  a  perfectly 
good  justification,  that  the  plaintiff  was  in  pos- 
session of  the  land  against  the  will  of  the  de- 
fendant who  was  owner,  and  entered  upon  it 
accordingl}',  even  though  in  so  doing  a  breach 
of  the  peace  was  committed."     Alderson,  B., 
added,  "may  a  freeholder  lawfully  enter  on 
his  own  premises  with  any  degree  of  force?    I 
have  still  the  misfortune  to  retain  the  same 
opinion  that  I  expressed  in  Newton  v.  Ear- 
landy    A  plea  of  liberum  Unementum  was 
accordingly  held  a  good  answer  both  to  tres- 
pa.ss  qu.   el.,   and  for  expulsion  also.     The 
amount  of  force  did  not  appear;  but  even  if 
there  were  no  actual  force,  and  these  state- 
ments of  law  went  beyond  the  facts  of  the  case 
before  the  court,  they  must  now  be  considered 
conclusive,  as  the  language  of  Parke,  B.,  has 
been  adopted  in  terms  as  a  controlling  autho- 
rity in  a  late  and  parallel  case  where  actual 
force  was  u.sed,  arising  in  (he  same  court  that 
decided  Newton  v.  Harland :  Blade*  v.  Iliggs^ 
IOC.  B.N.  S.  718,  721. 

The  language  of  Parke,  B ,  is,  it  will  be  seen 
not  limited  to  a  denial  of  the  anomalous  doc- 
trine of  forcible  entry  by  relation,  propounded 
by  the  court  in  Newton  v.  Harland,  but 
broadly  lays  down  the  right  of  entry  by  force, 
and  its  competency  to  confer  a  legal  possession 
and  consequent  right  to  expel  by  force ;  and 


the  decisive  adoption  of  this  broad  proposition 
by  the  court  in  Blades  v.  Higgn  is  conrlusire 
as  to  the  position  of  the  English  law  on  this 
point  at  the  present  day.  But  without  dis- 
posing of  the  questions  involved  in  this  inquiry 
merely  by  referring  to,  this  latest  decision,  we 
find  that  the  cases  prior  to  this  and  since  Har- 
ney V.  Brydge%  have  reaffirmed  with  equal  dis- 
tinctness the  positions  taken  by  the  earlier 
cases  first  stated,  and  as  distinctly  have  denied 
the  authority  of  Newton  v.  Harland. 

The  doctrine  asserted  in  this  latter  case  9nd 
in  Hillary  v.   Oay^  that  the  presence  of  the 
tenant  restricted  the  les.«ior  from  using  force 
was  effectually  disposed  of  by  DarUon  v.  Vin- 
son, 11   Q.   B.  890,  where  title  was  held  oa 
demurrer  a  sufficient  plea  to  trespass  qn.  cl, 
for  entering,  Ac,   "with  a  strong  hand"  on 
the  tenant's  possession  in  such  a  manner  as 
to  constitute  an  indictable  offence  ;  and  even 
more  decisively  by  Burling  v.  Rend^  tb.  904, 
where  the  same  plea  was  held  good  to  tres- 
pass, qu.  el.  for  a  forcible  entry  made  on  the 
possession  of  the  tenant,  and  for  destruction 
of  the  premi.ses,  and  a  plea  of  mol liter  nuin*i* 
to  a  count  for  assault  for  the  forcible  removal 
of  the  tenant     Tn  Davi9  v.  Burrell,  10  C.  R 
821,  the  court  in  terms  denied  the  authority 
of  Newton  v.  Harland,  and  m  fact  overruled 
it,  holdmg  title  a  good  plea  to  trespass  for  as- 
sault agninst  the  lessor  who  had   re  entered 
during  the  tenant's  temporary  absence,  and 
forcibly  held  him  out;  since  no  distinction  can 
be  drawn  between  forcibly  putting  and  forcibly 
keeping  out  of  possession,  and  the  facts  were 
on  all  fours  in  the  two  cases.     On    the  other 
hand,  the  sufficiency  of  the  plea  of  title  not 
only  to  trespass  qu.  el.  but  to  a  count  for  ex- 
pulsion also,  unless  this  last  was  a  distinct  (x 
excessive  assault,  was  reaffirmed  in  Merit^n  v. 
Coombes,  1  Lowndes,  M.  A  P.  610;  whereon 
the  new  assignment  by  the  plaintiff  of  the  ex- 
pulsion, a  demurrer  was  sustained,  as  there 
was  no  assault;  since  the  expulsion  was  only 
an  injury  to  the  possesition,  and  covered  by 
the  plea  of  title;  in  other  words  that  the  title 
or  right  to  immediate  possession  gave  ^Iso  the 
right  to  expel  with  necessarv  force;  and  in 
Pollen  V.  Brewer,  7  G.  B.   N!  S.  371,  where, 
on  trespass  against  the  lessor,  with  si-panto 
CO  ants  for  assault  and  qu.  el.  with  expulsion, 
the  court  held  the  latter  not  maintainable  upon 
a  plea  of  title,  as  the  tenant  w*as  *' clearly  a 
trespasser,"  and  that  "the  landlord  had  a 
right  to  enter  and  turn  the  tenant  out,"  and 
the  latter  could  only  recover  for  tlie  excessire 
force  under  the  count  for  assault 

In  all  this  long  line  of  cases  not  one  sustains 
the  action  of  trespass^,  el.,  and  it  is  distinctly 
admitted  not  to  lie  by  the  only  decision  ad- 
verse to  the  lessor's  right  to  use  force;  and  it 
is  as  distinctly  the  result  of  authority  that  no 
action  lies  for  force  to  the  person,  unless  this 
is  excessive,  and  the  distinction,  if  any,  be- 
tween force  to  the  person  and  to  the  premises 
— the  so-called  doctrine  of  vacant  possessioa 
— meets  not  the  slightest  countenance. 

[To  be  continued.) 
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SIMPLE  CONTRACTS  ft  AFFAIBS 
OP  EVERY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Fb  AUDVLIHT    OOHYETA vol — MORTO AOI — PVK- 
CBABM   TOR  TALUB   WITHOUT    XOTICI. — WherO  AD 

insoWent  person  made  a  fraodolent  mortgage  of 
all  hie  ODioonmbered  property  to  hie  eon  to 
■ecare  an  eMeged  debt  of  $400  to  the  eon,  and  a 
fictitioos  debt  of  $600  to  the  mortgagor's  wife ; 
and  the  ton  shortly  afterwards  transferred  the 
mortgege.  for  Talne,  to  a  person  who  had  notice 
of  the  iaeoWeney,  and  of  other  eircnmstanoee 
fitted  to  awaken  his  suspicion  as  to  Xht  bona  fides 
of  the  mortgage,  it  was  held^  that  he  could  not 
defend  himself  as  a  purchaser  without  notice  of 
the  fraud 

In  case  of  a  purchase  of  a  mortgage  security 
recently  given  on  all  his  real  estate  by  an  insol- 
Tent  father  to  his  son,  the  purchaser,  if  he  hss 
notice  of  the  insoWency,  should,  before  complet- 
ing bis  purchase,  satisfy  himself  by  proper  iuqui- 
rics.  that  the  mortgage  was  bona  fide. — Totlenr. 
Vouglae,  16  U.  C.  Chan.  Rep.  248. 


Bill  to  mifOBoa  doubl«  LTABitirr  ot  bhabb- 

BOLDBBB — PlBADIHO — PABTIIS. — A   bU!   will   Hs 

in  equity,  at  the  suit  of  a  creditor,  to* enforce  the 
double  liability  of  the  shareholders  of  an  insoWent 
company. 

But  such  a  bill  must  be  on  behalf  of  all  the 
eretiitors  — Brooke  ▼  The  Bank  of  Upper  Canada* 
16  U.  C.  Chan.  Rep.  249 


MAGISTRATES,  MCTNICIPAL, 
INSOLVENCY,  &  SCHOOL   LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

CatALBT  TBOOP  —  QUABTBB-MASTBB — ^^HOBSB 

BXRMPT  raoM  i>isTBB«s  — Plaintiff  was.  under 
com  mi  ^H  on  from  the  QoTernor  General,  dated 
2Stb  May,  1859,  appointed  quart er-maeter  in  a 
troop  of  Toluoteer  militia  cavalry:  Held,  that 
under  the  general  powers  conferred  by  22  Vic. 
eh.  1 8.  sec.  16,  the  commander-in-chief  might, 
at  the  date  of  this  commission,  hare  appointed  a 
quarter-master  to  be  attached  to  a  cayalry  troop, 
and  that  so  long  as  he  was  serving  with  or 
attached  to  rach  troop  he  was  an  officer  thereof, 
and  his  horse  protected  from  distress  under  sec. 
81  of  18  Vic  ch.  ll.—Davey  t.  Cariwright,  20 
U.  C.  C.  P.  1. 


relating  to  jurors,  each  year  to  ascertain  and 
demand  from  the  city  its  proportion  of  the  jury 
expenses  for  that  year,  and  unless  this  is  done, 
the  accummulated  arrears  of  ssTeral  years,  dur- 
ing which  there  has  been  an  omission  by  the 
county  to  ascertain  and  demand  any  sum,  cannot 
be  recovered. 

18  Vic.  cap.  100,  was  not  repealed  by  22  Yio. 
cap.  100,  but  the  provisions  of  the  former  act 
were  thereby  imported  into  one  Consolidated  Act 
relating  to  juries. 

Quoere.  as  to  the  proper  party  to  sue  in  the 
ease  of  assets  belonging  to  a  union  of  counties, 
and  to  recover  which  no  suit  is  brought  till  after 
the  dissolution  of  the  union  — Corporation  of 
Frontenac  v.  Corporation  of  Kingeton^  20  U.  C. 
C.  P.  Bep.  49. 

Ibboltbbot — Appeal — Pbactioi. — Sec.  27  of 
the  Insolvent  Act  of  1865  (29  Vic.  ch.  18)  does 
not  enable  the  creditors  of  a  deceased  person  to 
put  his  executo'rs  or  administrators  into  iopol- 
vency  in  their  representative  character.—//!  re 
Sharpe,  an  Ineolvent,  20  U<  C.  C.  P.  82. 

IbDICTMIIIT  —  ClTTTING    TIMBIB  —  6tATXMINT 

AMD  PBOOF  Of  pbopiett — Vabiahcb  — Where  an 
indictment  charged  aefendant  with  procuring  cer- 
tain persons  to  cut  trees,  the  property  of  A.,  B., 
and  C,  growing  on  certain  land  belonging  to 
them,  and  the  evidence  shewed  that  the  land 
belonged  to  them  and  to  another  as  tenants  in 
common:  Held^  that  a  conviction  could  not  bo 
supported.— JStf^tna  v.  Qtinn,  29 U  0.  Q  B.  158. 


ONTABIO  HEFOBTS. 


CHANCERY. 


{Rvporitd  by  Alkx.  Oraiit,  Esq.,  Barri«tfr^aM<ai9, 
EeporUr  to  the  Court) 


JVBOBS'  XXPRBSC8 — AbBIABS  DUB  BT  OITT  FOB 
SEVERAL   TUABS — CoUBTT   XO  BIGHT  TO  BECOVIB. 

—It  is  the  duty  of  the  county,   under  the  act 


DuALOP  V.  Thi  Township  or  Yobk. 

Municipal  corporation — Cvmperuation  to  mortgoffm/or  laiul 
taken  Jor  highway  —Dedication—  User. 

Land  which  had  t>een  mortgaged  by  the  owner,  was  taken 
by  a  township  council  for  a  road,  and  tlie  compenHation 
having  been  ascertained  by  awaM,  the  corporation  paid 
the  amount  to  a  creditor  of  the  mortgagor,  by  whom  it 
had  been  attached : 

Held,  that  the  mortgagee  had  the  prior  right ;  that  his 
mortgage  being  a  registered  mortgage,  the  corporation 
mast  be  taken  to  have  acquired  the  land  with  notice  of 
it ;  and  that  the  mortgagee  was  entitled  to  recover  tlie 
amount  ftrom  the  corporation  with  coats. 

In  a  new  country  like  Canada,  user  of  a  road  by  the  public 
is  not  to  be  too  readily  used  as  evidence  of  an  "  intention" 
on  the  part  of  the  owner  to  dedicate  it 

(16  U.  C.  C.  a  216.] 

ExAmination  of  witnesses  and  hearing. 

Mr  Strong,  Q  C,  and  Mr.  Barrett,  for  the 
plaintiff. 

Mr.  Blake,  Q  C,  and  Mr.  Bain,  for  the  defen- 
dants. The  Corporation  of  York. 

The  bill  irnapro  eonfesso  ngainst  the defenlant 
John  A.  Scarlett,  the  murtgngor. 


72 -Vol.  VI.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[May,  1870. 


Spraoqb.  V.C  — A  part  from  the  question  raised 
by  the  mauicipalitj,  that  the  piece  of  land  be- 
longing to  John  A.  Scarlett,  and  which  he  hud 
xnottgBgfd  to  the  plaintiff  with  other  land  adjoio- 
injz,  was  and  had  been  dedicated  to  the  public 
before  the  passing  of  the  by-Uw  establishing  it  as 
pert  of  a  public  highway,  I  think  that  section 
826  of  the  Municipal  In^^titutiuns  Act,  C  S  U  C 
ch.  54 ;  entitles  the  plaintiff  to  a  decree.  The 
section  runs  thus,  **  all  sums  agreed  upon  or 
awarded  in  reeppct  of  such  real  property  shall 
be  subject  to  the  limitations  and  charges  to  which 
the  property  was  subject  "  Here  was  real  pro- 
perty taken;  and  '*  such  real  property'*  as  is 
referred  to,  and  it  was  ^abject  to  a  charge,  the 
mortgage  to  the  plaintiff  Money  was  awarded 
to  be  paid  in  respect  of  it.  and  that  money  is 
made  subject  to  the  same  charge.  The  niuuici- 
pnlity  instead  of  paying  it  to  the  mortgagee,  or 
holding  it  to  answer  his  charge,  paid  it  to  a  cre- 
ditor of  the  mortgagor,  under  certain  garnishee 
procte  lings.  If  the  mortgagee  was  entitled  to 
it,  the  municipality  made  this  payment  in  its 
own  wrong,  as  I  thought  and  held  in  Farquhar 
V.  The  City  of  Tfuronto,  12  Or.  191. 

Then,  if  the  mortgagee  was  entitled,  can  the 
muoicipality  for  any  rea2«on  say,  thnt  the  pay- 
ment they  made  was  a  proper  pnyment,  or  a 
payment  to  be  excused  as  against  the  mortgagee 
The  mortgage  was  regiKtered.  and  registry  is  by 
the  law  made  in  equity  to  constitute  notice  to  all 
persons  claiming  any  interest  in  the  lands  com- 
prised in  the  registered  instrument,  subsequt-nt 
to  the  registration.  It  is  contended  that  this 
applies  only  to  persons  claiming  uniler  the  party, 
not  to  those  claiming  by  paramount  title.  As- 
suming it  to  be  so,  the  mnoicipality,  at  any  rate, 
do  not  claim  by  paramount  title.  Their  title  is 
derived  through  the  same  psrty  as  is  the  title  of 
the  mortgagee.  It  is  true  that,  for  public  reasons, 
the  assent  of  the  party  was  not  requisite  ;  still, 
the  municipality  were  in  law  grantees,  and  the 
owner  of  the  land  taken,  is  in  such  oases,  grantor 
in  invittfm  of  the  land  taken.  The  municipality 
cannot  take  by  title  paramount,  when  under  the 
statute  they  pay  to  the  owner  the  price  of  the 
land  they  get,  which  price  may  be  fixed  by  agree- 
ment between  them  They  are  purchasers  from 
the  owner,  and  acquire  title  from  or  throneh  him  ; 
and  in  no  proper  sen^e  hold  by  title  paramount. 
I  think  the  registration  was  notice  to  them  of  the 
plaintiff*8  mortgage. 

It  is  further  contended,  that  if  the  elaim  for 
compensation  had  been  made  by  the  mortgagee, 
the  municipality  might  hare  made  other  objee- 
tions  besides  those  made  by  them  to  the  claim  of 
the  mortgagor,  e  p.,  that  they  might  say  that 
the  road  being  kept  in  repair  by  the  corporation 
was  a  benefit  to  the  owner  The  statute  fixes 
the  principle  upon  which  compensation  is  to  be 
made:  it  is  for  any  damages  neeessarily  result- 
ing from  the  exercise  of  the  powers  of  the  muni- 
cipality **  beyond  any  advaotAge  which  the 
claimant  may  derive  from  the  contemplated 
work  "  It  was  the  duty  of  the  municipality  to 
concede  nothing  to  the  mortgagor,  and  I  cannot 
hear  them  say  that  they  did  concede  anything, 
or  that  they  might  hare  doue  so.  That  which  it 
in  suggested  they  might  hare  urged  in  reduction 
of  compensation,  or  as  an  element  of  considera- 
tion in  fixing  the  price,  I  ought  to  assume  that 
tbey  did  urge.     1  here  can  really  be  no  reason 


for  two  scales  of  compensation ;  for  this  reason 
among  others,  that  it  is  the  owner  and  be  alone 
that  is  compensated;  for  it  is  be  thnt  is  com- 
pensated whether  the  money  passes  directly  into 
bis  own  hands,  or  goes  to  reduce  his  debt  to  a 
third  person 

Apart  from  the  exprefs  enactment, the  prioc'ple 
upon  which  compensation  is  allowed  i>hew8  bow 
just  it  is  that  the  price  to  be  paid  shnuM  he  sub- 
ject to  the  charge  upon  the  land.  The  comp<rc- 
sation  is  measured  by  the  diminution  io  Talof; 
and  so  unless  the  charge  upon  tbe  land  were 
made  a  charge  upon  the  compensation,  iLe 
security  would  be  impaired,  at  the  expense  of 
tbe  cbargee. 

It  is  not  necessary  to  consider  whether  tie 
Dttnicipality  was  right  in  dealing  with  the  mort- 
gagor alone  in  fixing  the  amount  of  eoDipeu&<«iioB 
to  be  paid  Tl.e  mortgas^ee  d^  e^  not  seek  to 
disturb  what  was  done  in  that  reitpect.  i^upfjof- 
ing  him  to  have  been  entitled  to  int^rrene.  he 
may  waive  his  right ;  and  adopt  what  was  done, 
and  he  is  willing  to  do  so  li  cannot  lie  in  tbe 
mouU)  of  the  municipality  to  say  that  they  dealt 
t  behind  his  back  with  that  in  which  be  h^d  aa 
intere><t.  and  that  for  that  reason,  biv  p<»i?stioa 
efaall  be  wor^e  than  if  they  had  giT<>n  him  to 
opportunity  to  piotectit  He  now  acqui^aces, 
thinking  probably  that  his  interests  were  pro- 
tected sufiidently  by  one  who  had  a  comman 
interest  with  himself,  and  it  cannot  lie  with  the 
municipalit\  to  open  tbe  mutter 

There  is  besides  really  nothing  to  open.  The 
moment  the  sum  was  awaided  it  was  in  tbe 
hands  of  the  municipality  impressed  with  a  trust 
in  favor  of  the  mort^ragee,  and  it  was  eo  when 
paid  away  by  the  municipality  It  is  in  princi- 
ple the  case  of  a  purchaser  paying  his  purcbnse 
money  to  the  mortgagor  instead  of  the  mortgagee 
with  a  registered  mortgage  :  with  this  diff«rei>ee 
that  in  the  case  of  an  ordinary  purchaser  the 
land  remains  liable,  while  in  tbe  case  of  the 
municipality  it  is  the  parehase  money  that  is 
made  liable,  the  land  itself  becoming  public 
property. 

The  other  position  taken  by  the  mnnieipality, 
that  the  land  was  already  dedicated  ;  and  so  was 
already  a  public  highway,  is  a  peculiar  one.  It 
is  that  the  land  was  already  what  they  by  solemn 
acts  professel  to  make  it.  Their  by-law  is  enti- 
tled. **  A  By-law  to  open  and  establi.xb  a  Poblic 
Highway  in  the  Township  of  York.'*  and  the 
enactment  is.  ^*that  a  new  line  of  road  fruu 
We  ton  to  Dundas  Street  in  the  Town«bip  of 
York,  surveyed  and  laid  out  by  Messrs.  D«»nnii 
&  Gos«age,  provincial  land  surveyors,  known  aod 
described  as  follows,"  then  follows  a  description 
of  the  line  of  road,  such  line  running  throogh, 
among  other  lots,  those  comprised  in  tbe  plaio* 
tiff^s  mortgage. 

But  assuming  it  to  be  open  to  tbe  mnnieipality 
to  shew  that  the  land  comprised  in  the  pUiatitTf 
mortgage  had  been  in  fact  dedicated  to  the  public 
by  the  mortgagor  before  the  making  of  bia  mort- 
gage, or  by  a  former  owner,  I  am  of  opinion  tbftt 
the  evidence  fails  to  establish  any  dt^icatiun. 
Dedication  is,  as  has  been  often  observed,  a 
question  of  intention.  'Usser  by  the  public, 
acquiesced  in  by  the  owner  of  the  land,  may  be 
evidence  of  such  intention  ;  as  was  said  by  L^rd 
Wensle}  dale,  then  Baron  Parke,  in  Pool  x.  Btir- 
I  kinson,  11  M.  &  W.  830,  •*  there  must  be  aa 
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animM*  dfdieandi  of  which  the  user  by  the  pubHo 
is  fvidtnce  nnd  no  more  ;  adU  ft  siogle  act  of  in- 
terraptinn  hy  the  owner  is  of  much  more  weight 
upon  a  quPBtioQ  of  intention  than  manj  acts  of 
eojoyment." 

There  w«is  for  miiny  years  a  line  of  ro%d  run- 
Din^  tbrnnjih  pri?nte  property  ;  the  road  ran 
from  Dan^las  afreet  to  Wt-ston,  as  does  the  r«>ad 
e'«tabHehed  by  the  by-law  of  the  Townahip  of 
Tork.  hot  nnlike  the  road  eBtHblit>hed  by  the 
town<ihip.  the  whole  of  which  runs  through  the 
towns«hip.  this  old  road  ran  partly  iu  the  town- 
ship and  pnrtly  (the  greater  part)  in  the  town- 
ship of  Et'tbicoke.  The  old  road  aa  well  as  the 
new  ran  acroas  lots  6,  7.  J^,  A  9,  in  York  ;  lots 
7  &  8  nre  those  compri^-cd  in  the  plaintiff's 
mrirtgncre.  The  whole  line  of  the  old  road  ran 
through  the  property  of  >!r.  John  Scarlett,  the 
father  nf  the  niortgairor.  with  the  eiception  of 
on<*  lot  adjoining  the  fillnge  of  We^toD.  This 
old  road  was  in  existence  some  forty  years  ago, 
and  haa  been  used  by  the  public  ever  Mnce,  un- 
less discontinued  upon  the  opening  of  the  new 
road;  but  though  used  by  the  public  ii  is  evi- 
dent that  such  UNcr  was  perniii^^tve  only  and  with 
a  cnntinnnus  claim  of  owner^hip  by  Mr.  Scarlett. 
Mr.  Scarlett  had  several  Sfuis,  fwur  at  any  rale, 
and  appears  to  have  apportioned  the  greater  part 
of  bis  larf^e  property  among  those  hoos  from 
time  to  time;  without,  however,  at  first  giving 
them  titV  :  and  retaining  the  control  of  the  road 
throofrhout  the  whole  of  the  property  until  at 
all  e^entH,  he  gave  them  title.  He  placeil  his 
son.  the  mortgagor,  upon  lots  7  &  8  some  twenty 
years  ago.  and  afterwards  did  considerHble  work 
in  planking  and  in  excavation  upon  (he  part  of 
the  road  running  through  those  lots.  When  he 
gave  him  a  title  to  them  does  not  appear.  The 
ro«'<rtKHge  was  made  in  November,  lb60,  and  it 
may  he  assumed  tn  have  been  before  that  time. 
Accordinir  to  the  evidence  of  Mr  Wm  Gamble, 
who  knew  the  road  intimately  from  1835  to  185^1 
a  toll-gate  w<is  placed  upon  the  road  by  Mr. 
Scarlett,  the  father,  about  1864  or  1866;  before 
that  Mr  Gamble  says  the  road  was  always  a 
private  road  for  Mr.  Scatlett.  the  father,  and  fer 
hi<«  sons  :  and  that  the  public  were  absolutely 
ezcUided  as  Mr.  Gamble  explains,  for  he  says 
that  when  he  first  knew  it  it  was  travelled  by 
the  pnblic.  bat  he  adds  that  Mr.  Scarlett  would 
not  let  them  go  through  unless  it  served  bis  pur- 
po«es:  and  he  says.  *'  I  know  of  my  own  knowl- 
e(?;?e  that  he  stopped  people  on  it  and  sometimes 
turned  them  back  ;*'  and  he  adds  that  there 
were  gates  noross  the  roiid  as  far  baek  as  be  can 
remember  to  prevent  cattle  from  straying  along 
the  road,  and  that  these  gates  also  prevented 
people  from  travelling  along  the  road.  Another 
gent'eman  speaks  of  the  toll-gate  at  put  ap^  at 
a  mnch  earlier  date,  he  thinks  about  1843,  and 
snd  he  is  probably  right,  as  he  compounded  with 
Mr.  Scarlett  for  the  toll. 

The  date  of  the  erection  of  the  toll-gate  ii 
not  material.  The  firi>t  gate  in  Ti»rk  was  aa  let 
8.  it  was  afterwartts  removed  to  lot  9.  Several 
witne<M»es  were  examined  :  they  differ  floinewhafe 
M<»  to  dates,  and  as  to  some  minor  eiroamstanoefl. 
They  certainly  do  not  prove  any  dedication  by 
Mr.  Scarlett,  the  father ;  their  evidence  upon 
the  whole  is  quite  against  it,  and  I  hardly  thtBh 
it  cfin  be  periou^ly  contended  that  there  was  any 
dedication  by  him.     But   it   is   contended   that 


ever  ftince  the  removal  of  the  toll-gate  from  lot 
8  some  fifteen  or  twenty  years  ngo,  the  son,  the 
mortgagor,  has  allowed  the  public  the  undis- 
turbed use  of  a  line  of  road  through  bis  proper- 
ty ;  and  that  this  is  evidence  of  an  intention  to 
dedicate.  What  would  be  the  proper  view,  if 
this  were  not  part  of  a  line  upon  which  toll  was 
being  actually  collected,  it  is  not  necessary  to 
say ;  but  the  fact  of  its  being  a  part  of  huch  line 
makes  it  impnsfiible  to  regard  it  as  dedicated.  As 
long  as  the  title  remained  in  the  father,  oud  as 
long  as  he  retained  control  over  the  line,  be 
took  toll  for  pat*8fng  along  the  «hole  line,  and 
he  oertiiiuly  dedicated  no  part  of  it  When  the 
mortgagor  acquired  title  ia  not  shewn.  Ii  niny 
have  been  any  time  before  November,  I860  ;  but 
suppose  it  to  have  been  at  an  earlier  date,  and 
that  he  had  a  right  to  close  the  line  ;  nnd  allowed 
its  use  by  the  puhlie.  still  the  chnracter  of  hi^ 
conduct  would  be  not  that  of  a  d€drcati(*n  to  the 
public,  but  of  permittiirg  the  'ine  to  continue  to 
run  through  his  land  asi  a  feeder  to  the  re<t  of 
the  line  There  is  no  room  to  infer  an  animut 
dedicandi  from  such  a  course  of  conduct. 

As  further  evidence  against  dedic-stion,  is  the 
fact  thnt  this  line  of  road  had  betn  kept  iu 
repair  by  the  proprietors  of  the  r«>;td  anti  that 
no  public  money  or  labor  was  ezpendt  d  upon  it, 
a  fhot  that  was  commented  upon  as  Mgain&t  the 
fact  of  dedication  by  Lord  Denman  in  Davies  v. 
Suphtfu.  7  C.  &  P.  671. 

I  may  add  that  in  a  new  country  like  Canada 
it  would  never  do  toadmituscf  by  the  public  too 
rendily  as  evidence  of  an  intention  to  dedicate. 
Such  user  is  very  generally  permii<bive.  and 
allowed  in  a  neighbourly  spirit,  by  reason  of 
access  to  market  or  from  one  part  of  a  towuKliip 
to  another,  being  more  easy  than  by  the  regular 
line  of  road.  Such  ueer  mny  go  on  for  a  num- 
b  r  of  years  with  Doihing  further  from  the  mind 
of  the  owner  of  the  land,  or  the  minds  of  tbo»e 
using  it  as  a  line  of  road,  than  that  the  rights  of 
the  owner  should  be  thereby  affected. 

I  have  dealt  with  the  question  of  dedication, 
though  I  doubt  very  much  whether  it  was  open 
to  the  township  to  raise  it.  If  upon  the  award 
being  made  the  sum  awarded  was  impres^eJ  with 
a  trust  in  favor  of  the  maitgazee,  I  should  in- 
cline to  think  that  the  township  could  not  go 
behind  the  award:  but  this  point  was  not  ni.ved 
by  the  plaintiff's  counsel  :  and  I  have  thought  it 
better  to  dispose  of  the  question  of  dedicntina 
as  well  as  of  the  question  of  title  to  the  money 
awarded. 

A  question  was  made  as  to  the  guanfum  to 
which  the  plaintiff  is  entitled,  supposing  him  to 
be  entitled  to  s  mething.  The  sura  awarded 
appears  to  have  been,  partly  in  respect  of  the 
value  of  the  land  taken,  simply  as  so  much  land 
at  so  much  per  acre,  and  partly  "by  way  of  com- 
penaation  for  road  work,  excavation  and  plai<k« 
ing  done  upon  the  line  of  roaJ  ;  and  it  is  conten- 
ded that  the  mortgagee  is  only  entitled  to  the 
former.  I  do  not  agree  in  this.  In  the  first 
plaee,  the  evideaee  leads  me  to  think  that  the 
planking  and  eicavation  were  the  work  of  Scar- 
lett, the  father,  and  consequently  upon  the  land 
a^  the  date  of  the  plaintiflTs  mortgage ;  but  if 
BAt  BOi,  the  mortgagee  ii  entitled  not  to  the  bare 
laud  merely,  or  to  the  land  as  it  stood  at  the 
date  of  the  mortgage,  but  also  to  any  improve- 
ments made  by   the  mortgagor  since ;   to  the 
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benefit  of  nny thing  done  tbat  has  enhanced  the 
Talae  of  the  land.  The  compensation  under  the 
statute  is  fttr  dsmages  resulting  from  the  taking 
of  the  bind :  the  award  therefor  must  be  taken 
to  be  for  bo  mach  as  the  property  of  the  claim- 
ant was  thereby  redaoed  in  ^alae:  to  apply  it 
to  the  citse  of  a  mortgagee,  so  much  as  his 
security  wah  impaired. 

It  Appears,  however,  that  some  deductions 
were  male  from  the  gross  sum  awarded  ;  the 
award  be  ng  thnt  each  party  should  pay  one  half 
of  the  ooHis  of  the  arbitration  and  award.  The 
whole  0M8t  of  this  was  ^160.  The  sum  payable, 
therefore,  was  |;520 ;  and  that,  the  p  aintiff  is  in 
my  jii'ltcment  entitled  to  ol'iim  from  the  township. 
with  interest  from  the  date  of  the  award,  or 
whrnPTer  it  wa«  maile  payable.  The  award  is 
not  Among  the  papers  p'lt  in.  The  decree  will 
be  for  the  plaintiff,  with  costs,  to  be  paid  by  the 
tuwoskip. 


ELECTION  CASE. 


(Reported  by  Hbnbt  O'Bbiek,  Es<).,  Barritter-at-Laft.  J 

RtO.    EX     RBL.    MoGot7TERfll   Y.    LawLOH. 

Quo  warranto  iwnmom — Forfeiture  a/aeat. 

A  suinmons  in  the  nature  of  a  quo  tmrmato.  under  the 
MuDicipal  Act,  {g  not  an  appropriate  proceeding  to  un- 
seat a  defendant  who  has  forfeited  his  seat  by  an  act 
subsequent  to  the  election,  the  election  having  been  legal. 

[Chambers,  March  8,  1S70,  Mr.  Datton.] 

This  was  a  (>ummons  in  the  nature  of  a  quo 
warranto  under  the  Municipal  Act,  complaining 
of  the  election  of  the  defendant,  as  Ree^e  of  the 
Municipality  of  the  Township  of  Alfred,  in  the 
Ct'Unty  of  Prencott. 

The  fact;*  appeared  to  be,  that  the  defendant 
filled  the  offioe  of  ReeTe  for  the  year  1869  :  tbat 
at  the  election  which  tiok  place  on  the  Srd  Janu- 
ary last,  the  d'^fendant  was  again  elected,  and  ac- 
cepted office,  and  afterward:*,  on  the  24th  January 
last,  wa.*!  coiiTtcted  before  two  joatices  "  for  that 
fae  the  sail!  George  Lawlor,  did  on  the  21st  day 
of  DecemHer,  1869,  at  the  Township  of  Alfred 
aforeuaid.  sell  and  barter  spirituous  liquors  with- 
out the  licence  required  by  law,"  and  he  was 
fimd  SiO  with  $5  coets. 

Mr.  Clarke  (Cameron  k  Sm<irt)  for  the  relator, 
claimed  that  the  defeodi  ^t  should  be  unseated, 
the  dnfi^ndnnt  having  forfeiti'd  his  seat  under 
82  Vic    (Out  )  cap   82.  sees.  17,  22,  25. 

W  8  Smith  shewed  cause,  contending  that 
the  act  d  d  not  cover  a  case  where  the  election 
or  qu  ilific'ktion  of  the  defendant  was  not  called  in 
que-tion,  hut  only  matters  subsequent  thereto  ; 
and  he  aileg^'d  matters  against  the  ooofictiou  not 
necedsary  to  be  noticed  here. 

Mr.  D^LTiN  -^The  only  cause  alleged  by  the 
relator  for  unseating  the  defendant  is  the  above 
conviction. 

Tills  proceeding,  in  the  nature  of  a  quo  war^ 
ranto  summons,  is  entirely  statutory.  Section 
ISO  of  the  Municipal  Act  contemplates  the  case 
of  the  validity/  of  the  election  being  contested,  aud 
sec.  131.  which  prescribes  the  proceeding  for  the 
trial,  euaot^,  that  if  the  relator  shows  by  affi- 
davit to  the  judge  reasonable)  ground;!  for  nuppos- 
inz  thut  the  nlecti-m  wan  not  legale  or,  woe  not 
eonditrifd  aeeording  to  law,  or,  fhnt  the  pereon 
declared  elected  thereat  wae  not  duly  eleetedt  the 


judge  shall  direct  a  writ  of  summons  in  the 
nature  of  a  quo  warranto  to  be  issued  to  try  the 
matters  contested  ;  and,  tbroogboat  the  subeee- 
tk>ns  of  sec.  181,  the  language  is  consiistent.  It 
is  said  in  subseo.  9 :  The  judge  ehali  in  a  mm- 
mary  manner  upon  etatem^nt  and  answer,  without 
formal  pleadinge,  hear  and  determine  the  validity 
of  the  election. 

Now  from  the  time  of  bis  election  and  accept- 
ance of  office  to  the  24th  January,  the  defend  tot 
properly  filled  the  office,  beean^e,  1st.  the  elec- 
tion was  legal ;  2nd,  it  was  conducted  acoordiag 
to  law,  and  8rd,  the  defendant  declared  elected 
thereat  was  duly  elected.  The  election  was 
therefore  valid,  but  by  his  conviction  on  that 
diiy  it  is  alleged  that  the  defendant  forfeited  bis 
office,  which  till  then  he  had  rightly  held.  By 
the  17th  sec  (Statutes  of  Ontario),  32  Vic  cap. 
8.2,  it  is  provided  **  If  any  member  of  any  moniei- 
pal  council  shall  be  convicted  of  any  offeoee 
under  this  Act,  (which  this  conviction  is),  fae 
phali  thereby  forfeit  and  vacate  his  seat,  and  shall 
be  ineligible  to  be  elected  to.  or  to  sit  or  to  vote 
in  any  municipal  council  for  two  years  thereafter, 
Ac" 

Whether  such  a  ease  would,  or  woald  not  bs 
within  sees.  120. 124  &  125  of  the  Municipal  Act, 
no  doubt  the  law  affb<ds  an  appropriate  remedy, 
but  the  present  proceeding  is,  by  expreS'*  lan- 
guage of  the  Act.  as  it  seems  to  me,  confined  t9 
cases  which  exoluiie  the  cause  now  alleged,  ss 
an  oijection  against  the  defendant's  election. 

Judgmeut  should  therefore  be  for  the  defen- 
dant, aith  costs. 

Judgment  for  defendant  witk  eo^e. 


PRACTIPE  REPORTS. 


In  rk  Potter  and  Enapp- 

ArHtration  —  Notice  of  meetinge — Proeeeding  tx  fnrti  — 
Duty  of  Arbitrator  and  daminus  lUii.—Cofti, 

Hddt  1.— That  before  an  arbitrator  undertakes  to  pro-^jyil 
expxrte,  he  should  satisfy  himself  by  proper  eviJfC": 
th  it  necessary  notice  of  the  appointment  has  lieen  ser^-rd, 
so  M  to  enable  the  part^  notiOed  to  api»ear.  and  in  cito« 
of  nou-ap{)earance,  it  should  clearly  1^  shewn  thai  sufh 
absence  is  wilfkiL 

2.  That  the  party  acting  In  the  prosecotion  of  the  artiitra* 
tion  ought  to  ixke  care  that  all  nropernoticeaarv  $>n«d 
on  the  opposite  party  and  should  t>e  able  to  shew,  if  &•-  >^ 
sires  to  proceed  expxrte^  that  the  other  party  h%s  b  a 
properly  notitled,  and  thtt  he  wilfully  alMenta  biiD$^lf ; 
nor  should  the  arbitrator  proceed  ex  par  e  unle^kS  tU 
notice  conveys  the  information,  that  the  ariutrat^r  «iU 
proceed  ex  parte  if  the  party  served  docs  not  att  .n*!.  :>  -r 
should  he  so  proceed,  if  a  reasonable  excuse  for  his  lu- 
bility  to  attend  ill  given. 

A  party,  therefore,  who  had  not  fulfilled  his  duty  in  thl5 
respect  was  ordered  to  pay  costs,  and  the  ca^M  was  re- 
ferred back. 

[Practice  Court,  HiL  Term,  1870,  (rwjranf,  /  ] 

O^Brien  for  Knapp.  hereafter  called  the  d**feD- 

dant,o-  tained  a  rule  ni*t.  calling  upon  Potierhcre- 

after  called  the  plainriff  to  shew  cau!«e  why  tha 

award  made  in  this  cauae  should  not  be  set  as'i'ie, 

and  Tacated   upon  the  following,  among  oilier 

grounds,  vis: — On  the  grnnnd  of  misconduct  of  t  be 

arbitrator:     1st   In  hariog  procerd-.'d  with  the 

said  reference  au'l  heard  evidence  on  b-hitlf  of 

the  pi  lintiff  in  the  absenoe  of  the  defendant  an  J 

without  notice  to  him.  and  without  giving  oodee 

to  the  defendant  of  the  time,  if  any.  fixM  f<>r 

proceeding  with  the  said  reference,  and  wiiboat 

giving  said  defendant  an  opp»rtanity  of  exinio- 

iog  the  remainder  of  his  witnesses,  or  being  beard 
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on  the  examination  of  the  witnesHes  of  the  plain- 
tiff before  said  urbitrator,  sobspqacnt  thereto; 
ao'l.  because  the  said  arhttrmtor  exceeded  bis 
S'ltliority  under  the  submission  in  having  Assessed 
tbe  co.xts  of  and  incidental  to  the  award,  and 
ordered  pajment  of  the  «ame. 

The  rule  was  founded  mainly  upon  an  affidaTit 
of  the  defendant,  and  one  HenderMon. 

J.  B.  Read  shewed  caase.  and  filed  four  affida- 
TJts.  nnmely.  of  Mr.  Geo.  Whates,  McCrea,  the 
pUin tiff  himself,  and  one  Cba'^e.  He  contended 
thut  the  award  should  stand,  the  fault,  if  any, 
bavine  hern  ihut  of  the  defendant 

O'Brien  contra  cited  Me  Nutty  t.  Jobton.  2 
rr«c  Rep.  119;  Wntert  r.  Daly,  \h  20i ;  Wil- 
hamt  ▼.  Rpblin,  lb.  284  ;  In  re  ManUy  ef  al.^  lb. 
354;  Roysell  on  Awards.  179.  191,  199,  207, 
635;  Gladwm  ▼.  Chileote,  9  Dowl.  650  The 
main  fncts  of  the  case  appear  in  the  judgment  of 

GwYSN'E,  J. — It  appears  from  the  Rffida?its 
that  neither  plaintiff  nor  defendant  had  any  per- 
son atten<iiog  the  arbitration  for  them  as  eoanael 
0/  attorney,  but  that  they  acted  each  as  his  own 
counsel. 

Now  fr'^ra  these  affidavits  I  am  to  say  whether 
I  am  <>nti^fie^i  that  the  defendant  wilfully  ab^itain- 
ed  from  attending  the  arbitration,  although  he 
bad  ample  notion  of  its  several  sittings,  and. 
vhetlier  the  circumstances  established  by  hi^ 
affidrtvits  sihew  that  the  arbitrator  was  ju*>tified 
in  pr  iceeding  ex  parte,  or  whether  the  arbitration 
was  conducted  in  any  part  in  the  absence  of  the 
defeodMtit,  without  his  having  had  tb  it  reason* 
able  notice  of  the  proceedings  which  he  was  en- 
titled to.  nnd  without  which  the  arbitration  would 
b«  diveyied  of  its  judicial  charncter,  and  the 
lolemn  duty  of  administering  justice  between 
p&nie<«  be  degraded  into  a  farce 

I  tnke  it  to  be  sufficiently  estabHshed  that  the 
arbitration  opened  on  the  28lh  May  which  day 
the  arbitrator  pays  he  formally  appointed,  by  an 
ai^pointment  endorsed  on  the  bond  «>f  submission. 
Bj  reference  to  this  bond,  which  was  filed  on  the 
motion  to  mtike  it  a  rule  of  couit,  I  find  that 
this  is  80.  the  appointment  being  dated  the  22nd 
May  for  Friday  the  28th  Mny.  and  signed  by  the 
arbitrator  Upon  the  28th  Mny.  it  appears  that 
tbe  plaintiff's  witnesses  were  examined, but  wheth- 
er bis  cH>fie  was  closed  upon  that  day.  or  upon  the 
4tbJune,  docs  not  appear;  however,  thf're  is  no 
compliiiot  mail*  of  any  of  tbe  proceedings  of  tbe 
'^8>h  M:iy  Referring  again  to  the  submission, 
1  find  un  endoriieinent  thereon,  alMO  signed  by  the 
arbitnitor  in  the^e  words:  ** adjourned  till  Fri- 
day. June  4th,  by  consent  of  piirties,  J  Higgins, 
Arbiirftior. "  So  far  the  proceedings  appear 
re^'uiiir,  QiirJ  to  have  been  as  represented  by  the 
defen<laiil 

Upon  the  4th  .June,  then.  I  take  it  that  the 
plaintitfV  cT«e  wis  closed,  'f  it  w«9  not  closed 
00  the  28(h.  and  then  the  defendant's  case  was 
op*ned  by  the  ex  imination  of  Henderson.  Now 
the  fiuh^iince  of  defendant's  affiduvit  and  Hen- 
derson's id,  that  the  arbitra'ion  upon  that 
day  broke  off  without  Henderson's  evidence 
baring  bfen  close<i  and  while  the  defendant  had 
anothtT  witness  nnmed  Buck,  present  to  be  ex- 
amined :  that  there  was  no  adjournment  to  any 
otbor  dny :  and,  that  defendant  left,  informing 
both  the  plaintiff  and  McCrae  that  he  wou'd  ex- 
pect a  notice  of  the  next  meeting,  whenever  it 
tiiould  be  appointed.     All  the  affidavits  in  reply 


state,  on  the  contrary,  that  not  only  was  Hender- 
son's examination  completed,  but  also  his  cross- 
examination  ;  and  tbe  clerk  swears  that  it  was 
taken  down  in  writing,  and  when  so  completed 
was  signed  by  Henderson.  Now  upon  thl:^  point, 
which  certainly  was  a  very  material  point,  it 
would  have  been  very  easy,  if  this  were  true, 
for  the  examination  so  taken  and  signed  to 
have  been  produced ;  it  would  no  doubt  have  set- 
tled one  point  upon  which  there  is  a  very  grave 
contradiction  in  the  affidavits  filed  by  the  res- 
pective parties. 

Then  again,  the  affidavit^  in  reply,  concur  in 
saying  that  there  wa<i  an  adjturnment  made  on 
the  4th  June,  after  the  clos*)  of  Flendcrson's  testi- 
mony, to  a  future  day.  The  arbitrator,  McCrea, 
and  Chase,  stating  that  day  to  be  the  1  Ith  .June, 
and  the  plaintiff  stating  it  to  have  been  until  the 
18th  of  .lune.  This  may  be  a  clerical  mi^^take,  and 
yet  in  view  of  what  I  am  about  to  advert  to  it 
may  not.  The  arbitrator  sw^ar-^  that  he  made  a 
formal  adjournment  to  tbe  llih;  McCrea  says 
that  the  adjoutnment  was  made  unto  the  11th 
Jnne,  and  that  he  acted  as  clerk  and  noted  alt 
the  si^ournments.  Now  referring  to  the  sub- 
mission upon  which  the  fi*  st  app  tintment  and 
adjournment  are  endorsed.  I  find  no  adjournment 
upon  the  4tb  June  endorsed  at  all.  but  under  the 
adjournment  to  the  4th  Jn*ie.  I  do  find  an  entry 
of  an  adj<iurnment.  which  is  erated  and  which  is 
in  ttie  words  following:  **  aHjourned  .June  11  th 
to  Friday  next,  J.  Higgins."  and  the  Friday  fol- 
lowing the  11th  June  was  the  18th  June  which 
is  the  day  mentioned  by  the  plaintiff  as  the  date 
of  the  adjournment  from  the  4th  June,  so  that 
th<»re  may  be  some  colour  for  something  having 
taken  place  at  some  time  relating  to  the  1 8th 
June,  the  day  named  by  the  plaintiff;  but  why 
is  this  erased,  and  why.  if  the  arbitrator  did 
make  the  formal  adjournment  which  he  says  he 
he  did  on  the  4th  to  the  11th,  does  not  that  ap- 
pear on  the  submission  where  the  other  entries 
of  appointment  and  adjournment,  of  which  there 
is  no  dispute,  do  appear. 

Agnin,  if.  as  McCrea  .«ays.  he  noted  down  the 
peverMl  adjournments,  the  production  of  the  mi- 
nute kept  by  him  would  have  he»n  very  material 
upon  a  point  as  to  which  also  there  is  such  grave 
contradiction  in  the  affidavits  Then  again,  the 
arbitrator  swears  that  what  the  defendant  said  upon 
the  alleged  adjournment  to  the  11th  b^ing  ma^ie 
upon  the  4th  June  was,  *'  that  he  did  not  think  he 
would  attend,  that  I  might  go  on  whether  he  was 
present  or  not.  that  he  had  no  further  evidence 
to  put  in."  McCrea  states  it  in  somewhat  simi- 
lar terms,  namely,  ••  that  he  did  not  think  ho 
would  attend  as  he  had  no  more  evidence  to  offer, 
and  it  was  of  no  use  coming,  and  that  the  arbi- 
trator might  proceed  in  his  absence  "  The 
plaintiff  swears  that  the  defendant  stated  *'  that 
he  wou'd  not  attend  again,  that  there  was  no  use 
as  he  had  no  more  evidence  to  put  in.  and  the 
arbitrator  might  go  on  with  the  hearing  **  Chase 
states  it  as  the  plaintiff  does,  that  defendant  said 
*'  that  he  would  not  attend  as  he  had  no  fur  her 
evidence  to  offer,  and  that  he  did  not  think  it  sny 
use  "  Now.  was  Buck  there  or  not  in  attendance 
to  be  extmined  as  a  witness  by  defendant.  He 
swears  he  was.  and  no  allusion  is  made  to  this 
fact  in  any  of  the  affidavits  6lei|  by  the  plaintiff, 
but,  assuming  that  the  defendant  said  what  is 
sworn  to  by  tbe  arbitrator  and  MoCrea,  that  he 
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did  not  think  be  would  attend  ;  or  even  what  is 
aworn  by  the  plaintiff  and  Cha^e.  **  that  be  would 
not  attfnd,  that  he  did  not  think  it  of  any  use  "  I 
do  not  think  than  an  arbitrator  in  the  coniiuct  of 
a  judicial  proceeding  is  justified  from  such  lan- 
giiRge  to  proceed  ex  parte,  behind  the  back  of  one 
of  the  pnrties.  without  seeing  that  he  had  bad 
notice  of  the  farther  proceedinge.  eo  aa  to  give 
him  nn  opportnnity  of  changing  hin  mind,  and  of 
OAlling  more  witnesses  if  he  should  think  fit,  or, 
of  being  present  at  least  when  other  witnesses, 
if  any.  should  be  called  by  bis  opponent,  and  of 
prchhing  his  views  equally  with  bis  opponent  be- 
fi.ro  the  arbitrator,  if  that  should  have  been  the 
pur]; (he  for  which  the  meeting  was  to  be  held. 

^hen,  the  next  point  is.  had  the  defendant  any, 
and  if  any.  what  notice  of  the  intended  proceed- 
ing upon  the  llth,  and  bad  the  arbitrator  any, 
and  if  any,  whnt  evidence  of  his  having  bad  such 
notice  bef(>re  he  proceeded  to  tnko  further  evi- 
dence upon  the  part  of  the  plaintiff. 

The  arbitrator  swears  that  bedtreot*d  McCrea 
to  notify  both  parties  of  the  intended  meting, 
that  be  knowt  that  McCrea  did  so  hy  sending 
notice  to  pluintiff  and  defendunt ;  he  says  he 
knows  that  McCrea  did  so,  bat  he  gives  me  no 
means  of  testing  tlte  correctness  of  hi:*  knowledge. 
If  he  ^;iotr«  that  McCrea  sent  the  requisite 
notice  he  must  know  what  information  the  notice 
contained,  and  how  it  was  sent ;  but  he  says 
nothing  in  bi^  nfUdnvit  upon  either  of  these 
points.  Then  McCrea  swears  that  be  sent  notices 
as  directed  by  the  arbitrator,  but  be  doeo  not 
say  Aotff  he  sent  them  ;  and  this  is  in  answer  to 
an  affidiivit  of  the  defendant,  that  he  lives  only 
two  miles  off,  and  that  he  never  received  any 
Fuch.  or  any  notice.  McCrea  without  saying  how 
he  seut  the  notice,  contents  himself  with  saying 
that  he  sent  one  to  defendant,  and  that  be  believes 
he  received  it,  but  he  gives  me  no  means  of  judg- 
ing of  the  foundation  for  his  belief,  or,  whether 
it  should  out-weigh  the  affidavit  of  the  defendant, 
who  swears  that  be  never  received  it.  The  arbt- 
trutor,  indeed,  swears  that  the  defendant  acknow- 
ledged to  him  that  he  had  received  the  notice. 

Now  the  defendant  in  his  affidavit  swears  that 
after  be  had  beard  of  the  award  being  made,  be 
remonsrrated  with  the  arbitrator  for  having  pro* 
oeeded  in  his  absence,  and  without  having  given 
bim  notice  of  his  intended  sitting  of  the  llth 
June ;  and  that  the  arbitrator  replied,  that  he 
regretted  he  had  not  had  notice,  but  that  be 
could  not  open  the  matter,  and  that  he  had  taken 
advice  upon  the  subject.  Now  did  this  occnr  or 
did  it  not  7  it  is  sworn  that  it  did,  and  the  arbi^ 
trator  does  not  deny  it.  If  the  allegation  of  the 
arbitrator  is  intended  as  a  denial  of  the  state- 
ment iti  the  defendant's  affidavit,  it  is  a  bald  ^ay 
ef  denying  a  very  precise  and  material  averment ; 
and  if  being  unooutradicted  I  am  to  take  the  de- 
fendant's statement  in  this  particular  to  be  trae, 
how  am  I  to  understand  the  arbitrator's  reply  to 
the  eff<!ct  that  be  bad  acted  under  advice,  upon 
a  point  relating  to  his  having  proceeded  ex  parts 
without  giving  sufficient  notice;  if  he  had,  then 
the  defendant's  scknowledgment  that  he  had  re- 
ceived the  notice,  otif  the  arbitrator,  as  he  swears, 
knew  that  it  had  been  sent  in  time ;  assuming  it 
even  to  be  true  that  the  defendant  did,  as  the 
arbitrator  swears,  at  some  time  acknowledge  that 
he  hud  received  a  notice  for  the  meeting  of  the 
llth,   the  statement  of  the  arbitrator  upon  that 


point  Is  loose  enough  to  be  con«isteut  with  th« 
fact  that  the  acknowledgment  was  ma  leaf tfr the 
conversation  alluded  to  by  defendant,  ai  f]  'h^t  thi 
notice  had  been  so  carelessly  sent,  or  ^^nt  u 
late  that  he  did  not  receive  it  until  long  sftprt^e 
award  was  made,  and  when  it  was  ton  tnte  r « U 
of  any  use  But.  looking  at  the  prec^f^Le-^t  ' 
the  affidavit  of  the  defendant  upnn  thi'>  \-'-t* 
and  the  vagueness  of  the  affidnTt?*  in  rep  t  I  ir. 
compelled  to  adopt  the  affidavit  of  th?  i)*'!  ti- 
ant  that  he  never  received  one ;  aiMl  I  nr.i  \  i  it 
doubt  whether  any  was  ever  sent.  <t  if  •«:•! 
whether  it  was  sent  in  such  a  nmimer  u^  t<  r re- 
sent a  reasonable  expectation  that  the  rl-fr<,i&j 
wonld  receive  it  in  tima. 

But  further,  an  arbitrator  who  act«  i*-.  tw 
character  of  a  judge,  before  h«*  u»dertnl(»>  t> 
proceed  ez  parte,  should  satisfy  biro^e'f  hy  ^  m- 
proper  evidence,  that  the  nece^Kary  notice  tp' 
only  bad  bc«»n  sent,  but  deliver»»d  *a  as  to  er  t '- 
the  party  notifi>-d  to  appear,  and  th^re  i-ii  »'■:• 
gestion  that  the  arbitrator  required  or  ci'V  f  • 
any  such  evidence  before  be  enre'-ed  upon  x:^-: 
parte  exnmination  of  the  plaintiff's  wi:r.:<"'-  ' 
the  llth  Jane. 

0 ranting  that  the  defendant  miy  hnrp  ^  \< 
farther  evidence  to  call,  thouirh  he  sv:es'!>  *■' 
contrary,  what  right  ba^l  th<*arh:tr»t><rt'9'ir:  -v 
that  he  knew  that  after  his  evide^r*'  wm«  «•  •'i 
further  evidence  would  be  receiv«»«i  fr.'m  tht» ; '  •  •- 
tiff.  witl)Out  the  defendant  having  notice  <.t  f\\\ 
proceeding  The  plaintiff  indt>ed  c wenrs  thi'  *  ^ 
defendant  knew  that  the  niainiiff  woo*  ire  '-.'ft 
to  call  witntHses  to  rebut  Hfudtrson'?  efi'ltt<-? 
How  must  tbe  defendant  have  knmcn  th'tt?  t><f 
plaintiff  does  not  pretend  that  he  communic  <] 
to  tbe  defendant  his  intention  of  cMl-in!;  v<:^ 
evidence,  and  even  though  the  d<^f(Mi  Itint  r-:rbt 
be  content  to  be  absent  at  anv  fw:u»^»'  n  fr. 
as  all  his  evidence  bad  been  given  rl.^t  r  •<': 
for  his  absence  will  scarcely  account  f<r  .t"  ^^^ 
supposed  that  be  should  not  attend  if  tl:-*  p'&iQ- 
tiff  should  be  permitted  to  adduce  fi  e^h  er^  hcce, 
when  we  find  him  attending  rejjuSirlr  whib  all 
the  previous  testimony  was  being  taken. 

In  arbitrations,  it  is,  in  mj  opinion,  tbe<h<* 
of  tbe  partff  acting  in  tbe  prosecution  of  the  arbi- 
tration, whether  be  be  plaintiff  or  defemiirN  tt 
take  care  that  all  proper  and  sufficient  n'^tic^ 
are  served  upon  tbe  opposite  p;«.rty.  an*!  it  is  *^^ 
duty  of  the  arbitrator,  before  he  pr»»ce^dsf/^'»''' 
to  satisfy  himself  by  sufficient  evidence  thu  *0':') 
notices  have  been  given.     Before  an  arbiti .:  r 
13  justified  in  proceeding  ex  parte,  he  oupit  it 
my  opiuion,  to   have   before    him   the  ci*  .  <'-< 
evidence  that  the  party  not  att^ndiug  U  *t:'^  '- 
ly  absenting  bims<e*f ;  and,  when  h  que^tinn  »ri>-j 
before  the  court  as  to  whethi-r  an  aibiimt.  r  U^ 
or  has  not  been  justified  in  priM-eeiVing  ex  pnr*,:  'f-* 
incumbent  upon  the  party  who  di  \  pr-cffi ':  i'"^ 
the   arbitrator,  to  ad  lucct  <  vi.!»»Tice  rth«pl."'"j 
sufficient  to  satisfy  tbe  court  tb*t  the  p^r'v  sil" 
senting  himself  hnd  full  n'>tice  of  the  nic^''::;:  c 
meetings  from  which  he  was   ah>**nt.  .*<  >   >"  <^ 
enable  the  court  to  see  clear'y  whetber  (Ij''  >'- 
sence  was  wilful  or  excusable,  and  a  bother  t'le 
arbitrator  was  or  was  not  ju^tifi:»d  in  pr(,ci-«  i:  C 
in  bis  absence.    A  very  strong  c>i»'e  iud 'ew  -!''"=  ^ 
be  made  to  justify  an  aibitrntor  in  ««o  pr  .<•.  -  ■ '-'. 
and  it  Blight  be  well  perhaps  thnt  it  sh  •    '  '* 
established  as  a  ru'e,  ti:;it  mo  n  •'ic'  »•••'» '-'  P*' 
tify  8uc4i  a  proceeding  uulca^  it  .houIJ  c-».te/ 
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the  iDformation  that  the  arbitrator  will  peremp- 
torily  proceed  ex  parte  in  ciise  the  party  served 
vith  the  notice  should  not  attend,  and  the  party 
servinp  it  should,  nnd  even  in  such  a  case,  the 
arbitrator  slioubi  not  proceed  ex  parte  if  the  p^rty 
M-rviMi  nhonld,  before  tlie  day  of  meetinj?,  com- 
oiaiticnte  to  the  nrbitrator  a  reasonable  excuse 
for  his  irmbilitv  to  Mtoud. 

In  this  c'i:'<'!.  I  ?nu<t  i»«y  thnt  I  nm  not  putis- 
fi  A  x\v,\X  the  }i>>>»*iief  o"  the  defendant  was  wilful 
There  i^  re)i{*on,  I  rbtnk,  to  dofibt  that  it  wns 
cyen  neieligont.  I  am  not  8ati^fi«d  that  the 
ti!<iTtiT4  contHiiied  in  the  affidavits  fileii  upon  the 
niotioti  have  been  dii<placed  by  the  affidavits  in 
roj-'y.  HO  n««  to  place  the  defendant  in  the 
p^tHtinn  of  hjivinir  committed  a  irilfal  default; 
and  I  uo  not  think  that  a  sufficient  case  is  shewn 
to  Itave  justified  t!)e  arbitrator  in  proceeding  in 
th«*  'T  »j»!!ier  ill  which  he  did  ex  parte.  Whatever 
m«iT  bft  the  merits  oT  the  case,  I  cannot  say  that 
those  duo  precuutiooK  have  been  observed  which 
alooe  could  Justify  judicial  proceedings  being 
takfn  or  continued  against  a  party  in  his  absence. 

I  have  come  to  this  conclusion  upon  a  careful 
perusal  of  the  several  affidavits,  and  a  consid- 
erntion  of  the  abntract  principles  of  Justice,  with 
i^bich  all  who  are  conversant  with  the  conduct 
(»f  proceedings  in  courts  of  justice  are  fami- 
liar, without  seekiogfur  decisions  in  like  cases, 
a' though  I  doubt  not  that  if  it  were  necessary, 
a^ncdant  authority  cnn  be  found  to  support  the 
conc'ucilon  at^hich  I  have  arrived. 

As  I  do  not  think  that  the  arbitrator's  conduct 
^."s  wilfully  improppr,  but  that  it  proceeded 
^••iler  fr<»m  iflfnornnce  of  tb«  judicii)  duties 
'J  i'lj  r.rbJirat<»r,  the  rule  will  be  to  refer  the 
iT'ftrer  Ja-k  t.»  tin*  nibitnttor,  with  sucli  enlarge- 
n;i'Tits  jij.  iiijiy  he  i'ec»'»-.<ary. 

I  Oi'mU  the  piMtTitilf  must  pay  the  co«>t8  of  this 

a'Plicifjon      It  w»w  his  duty  to  see  ih»it  the  en- 

iitj:.  nicfiTs    w«*re    properly    mjide    and    notice 

?  rvo.i.  h-for<'  he  called  upon  the  arbitrator  to 

prdcefd  ex  pfirle. 


ENGLISH  REPORTS. 


Gladwbll  v.  TuBXKm. 

iiU  of  »xchan(;e— Notice  of  dUAontfor— JB«asonaMt 

dttpaUh. 

^c  holder  of  a  bill  of  exchange  is  ezcnsed  for  not  gfviag 
ngular  notice  of  its  being  dishonoored  to  an  indorser,  of 
^OBe  place  of  reafdence  he  ia  ignorant,  if  he  use  rMaoa- 
Able  diligence  to  discover  where  the  indorser  may  bt 
luutxd,  and  in  8iil>8e4aently  communicating  with  him 

[18  W.  R.  ftl7.] 

This  was  an  action  on  a  bill  of  exchange  tried 

Mtbeiast  sittiogi  in  Middlesex,  before  the  Lord 
Chief  Raton,  when  a  verdict  was  recorded  for  the 

plaintiflr. 

Mr.  Cole,  Q.  C,  now  moved  for  a  rule  calling 
<ip  the  plaintiff  to  show  cause  why  a  nonsuit 
»^^n'?  ro»  »%0  entered  on  the  ground  of  no  due 
'"'''•  e  uf  diflhotiour  of  the  bill  hnvintj  been  given 
'"  'h*  defeudnnt. 

"  ApppHreil  that  the  bill  in  question  hud  been 
muTi  by  the  defendant  on  P.  Vfehh  at  three 
months.  It  was  accepted  by  Welsh,  and  indorsed 
^J  biia  to  Smith,  who  again  indorsed  to  the  plain- 
^'°     The  bill  became  due  on  Friday,  the  17th 

^^ptember,  and  it  wis  on  that  day  presented  by 

the  "^^  '  —         —  -        -         -.-■'•         .      — " 


plaintiff  called  on  Smith  on  the  17th,  but  did  not' 
succeed  in  finding  bin.  He  was  ignorant  of  the 
defendant's  address.  Between  five  and  six  p.m. 
on  Saturday,  the  18th.  the  plaintiff  again  called 
upon  Smith,  and  learnt  from  him  the  defendant's 
address.  The  plaintiff  then  sent  a  letter  to  the 
defendant  containing  notice  of  di(!>honour  of  the 
bill,  but  as  the  letter  which  was  placed  in  a  pillar 
box  was  not  posted  until  after  eight  p.m.  in  the 
same  evening,  it  was  too  late  for  that  night'a 
collection  of  letters,  and  did  not  reach  the  defen- 
dant until  the  course  of  the  following  Mundsy, 
bearing  on  the  envelope  the  London  postmark  of 
that  morning.  The  plaintiff  and  defendant  both 
resided  in  London. 

The  learned  counsel  in  support  of  the  motion 
contended  that  the  ignorance  of  the  plaintiff  of 
defendant's  address  up  to  five  p.m.  on  the  18th 
did  not  relieve  him  from  a  charge  of  unreasonable 
negligenoe  in  failing  to  notify  the  defendant  of 
the  bill  on  the  day  next  to  that  on  which  the  bill 
was  dishonoured.  He  cited  Byles  on  Bills,  Tth 
ed.  244;  Batem^n  t.  Joteph,  2  Camp.  461,  Id 
support  of  his  contention. 

Per  CtTSZAM.* — The  rule  must  be  refused. 
Unless  the  holder  of  a  bill,  contrary  to  the  dictum 
of  Lord  EUenborough,  is  bound  *'  omittis  omnibus 
aliis  negotiis,"  to  devote  himself  to  giving  notice 
of  its  dishonour,  it  must  be  held  that  this  notice 
under  the  circumstances  before  the  Court  was 
communicated  with  sufficiently  reasonable  des- 
patch to  the  defendant  The  plaintiff  was  under 
no  obligation  to  give  him  notice  of  dishonour  until 
Saturday,  and  he  was  through  ignorance  of  the 
defendant's  address,  unable  to  do  this  until  after 
6  p.m.  of  that  day.  The  delay  of  a  few  hours  in 
porting  the  letter  cannot  be  held  such  laches  as 
to  deprive  the  plnintiff  of  his  remedy  on  the  bill 
as  against  the  defendant.        ' 

£uU  refuted. 


CORRESPONDENCE. 


Clerh  of  the  Peace — Fees — Adjourned  Ses- 
sions, 

To  Thk  Editors  of  thb  Law  Joubnal. 

Gentlemen, — At  the  first  meeting  of  the 
"Board  of  Audit"  for  the  County  of  Waterloo, 
held  under  the  recent  Act  88  Vic.  cap.  8,  of 
which  Board  the  writer  is  a  member,  the 
Clerk  of  the  Peace  had  in  his  account  the 
following  item,  viz. :  "  To  attending  seven  ad- 
journed sessions  and  making  up  record  of 
each  at  $2.50—1117.50,"  which  caused  con- 
siderable discussion  and  was  finally  allowed 
by  a  majority  of  votes,  one  member  of  the 
Board  dissenting. 

The  Minute  Book  of  the  Court  of  General 
Sessions  of  the  Peace  for  the  County  of 
Waterloo,  kept  by  the  Clerk  of  the  Peace, 
shows  that  the  Court  held  last  December 
had  been  adjourned  seven  times  before  it 
rose,  viz. : — 


pUintiff  to  Welsh,  but  dishonoured.     The  j      •  Kelly,  C.  B.,  Martin,  Chaanell,  and  Plgott.BB. 
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On  the  14th  day  of  December  the  Court 
met  for  the  transact  ion  of  general  business; 
during  that  day  the  Clerk  of  the  Peace 
brought  into  Court  the  Jurors*  Book  under 
the  89th  section  of  the  U.  C.  Jurors*  Act — 
the  Court  after  deciding  as  to  a  full  Jury  list^ 
found  that  the  selecting  of  Jurors  could  not 
be  proceeded  with  ^immediately"  as  there 
were  ciyil  and  criminal  cases  for  trial  which 
were  supposed,  and  subsequently  proved,  to 
occupy  the  whole  of  the  first  day,  and  as 
there  was  certain  business  such  as  auditing 
of  accounts  and  the  reading  of  Certificates  for 
Naturalization  of  Aliens,  the  former  of  which 
requiring  to  be  commenced  on  the  second  day 
of  the  Sessions,  the  latter  to  be  read  a  second 
time  on  the  last  day  of  the  General  Sitting  of 
the  Court — ^an  adjournment  took  place  in  the 
evening  until  the  following  day,  15th  Decem- 
ber. On  that  15  th  December  the  general  busi- 
ness of  the  Session  was  completed,  the  Court 
commenced  the  selection  of  Jurors  and  againf 
adjourned  to  the  16th  December  for  the  pur- 
pose of  continuing  the  selection  of  Jurors. 
On  the  16th  December  the  Court  again  met 
in  open  Sessions  pursuant  to  adjournment, 
sat  all  day  and  adjourned  to  the  17th  Decem- 
ber; it  again  met  in  open  Session  on  the  I7th 
December  pursuant  to  adjournment,  sat  all 
day  and  adjourned  to  the  2lst  December; 
then  again  met  in  open  Sessions  pursuant  to 
adjournment,  and  so  on  for  three  days  more 
till  the  Court  rose. 

The  question  arose  whether  the  Clerk  of 
the  Peace  was  entitled  to  a  fee  for  adjourning  a 
Court  from  day  to  day  and  making  up  record 
of  each  adjourned  sittings. 

One  of  the  members  of  the  Board  of  Audit 
held  that  the  Clerk  of  the  Peace  was  not  en- 
titled to  any  of  said  adjournment  fees,  holding 
that  an  adjournment  mentioned  in  the  Tariff  of 
Fees  did  not  mean  one  held  from  day  to  day; 
another  member  of  that  Board  maintained 
the  very  opposite  and  expressed  himself  in 
favor  of  allowing  the  item  of  $17.60  as  charged 
by  the  officer,  while  the  third  Auditor  enter- 
tained some  doubts,  but  finally  voted  in  favor 
of  allowing  the  same ;  thus  giving  the  indi- 
vidual the  benefit  of  his  doubt ;  and  as  this  is 
considered  a  sound  principle  in  Criminal  Law, 
it  is  probably  also  sound  in  civil  matters. 

The  Tariff  of  Fees  for  Clerks  of  the  Peace, 
as  framed  by  the  Superior  Court  Judges  in 
Trinity  Term,  1862,  has  the  following,  under 
which  the  above-mentioned  charge  of  $17.50 


is  made,  viz.:  No.  66,  ^^ AtUnding  each  ad- 
journed or  ipecial  8e$iion$  and  maling  vp 
record  thereof^  $2.50,'*  to  be  paid  out  of  the 
County  funds  to  the  Clerk  of  the  Peace.  The 
Tariff  of  1862  appears  to  be  an  amendment  to 
the  Tariff  framed  by  the  Judges  in  Michaelmas 
Term,  1845,  in  which  the  Judges  ordered: 
**That  besides  the  fees  set  down  in  thtt 
Table,  the  several  Officers  will  be  entitled  to 
receive  fees  for  other  services  rendered  bj 
them  respectively,  which  are  not  mentioned 
in  that  Tariff,  wherever  specific  fees  for  such 
services  are  fixed  by  any  Statute."  Webster's 
Dictionary  explains  the  word  ^^  adjourn  ^^  to 
signify,  to  suspend  business  to  another  d:.j 
or  for  a  longer  period. 

.  Blackstone,  Vol.  L,  page  18G,  says:  **An 
adjournment  is  no  more  tHan  a.  continuance 
of  the  Session  (of  Parliament)  from  one  dii 
to  another,  as  the  word  itself  signifieSi"^  Be 
no  doubt  understood  French  and  hence  the 
meaning  of  "  ajourner"  and  of  '^  ajoumement'* 
In  Burn^s  Justice,  Vol.  V.,  it  is  laid  down 
that  the  proper  caption  and  style  of  an  ai- 
journed  Session  is  thus : — 

**Be  it  remembered  that  at  the  Genera! 
Sessions  of  the  Peace  of  Our  Sovereign  Ladj 
The  Queen,  holden  in  and  for  the  Countj 

of ,  at  in  the  said  County,  on 

■—  the  day  of ,  A.  D.  18—, 


before 


and 


Esquires,  and  others^ 


their  fellow  Justices  of  the  Peace  of  Our  said 
Lady,  the  said  General  Sessions  were  con- 
tinued by  them  the  said  Justices  by  adjourn- 
ment until  -^-^—  the  day  of , 

A.  D.  18 — ^,  And  at  an  adjourned  Sessions  then 

accordingly  held  by  adjournment  on  the 

day  of ,  A.  D.  18 — ,  before and 


^  Esquires,  and   others,  their  fellow 

Justices,  &C."  In  another  part  of  Bum's 
Justice  it  will  be  found  that  where  there  is 
an  equal  division  of  Justices,  or  from  any 
other  good  cause  no  judgment  is  given,  an  ad- 
journment should  be  entered  by  the  Clo-k  of 
the  Peace,  that  the  Justices  may  resume  the 
consideration  at  an  adjourned  Sessions. 

The  principal  points  advanced  against  allow- 
ing the  charge  for  adjournments  were :  that  the 
literal  meaning  of  the  word  was  not  contem- 
plated by  the  Tariff;  that  an  adjoumment 
from  day  to  day  did  not  entitle  the  Clerk  of 
the  Peace  to  the  fee  in  No.  66  of  said  Tarifi; 
and  that  that  fee  was  only  to  be  allowed  when 
the  Court  adjourned  for  a  longer  period,  as 
from  week  to  week  or  the  like^ 


May,  1870.] 


LOCAL  COURTS'  A  MUNICIPAL  GAZETTE. 


[Vol.  VI.— 79 


While  on  the  other  hand  and  in  favor  of 
allowing  said  charge  it  was  contended  (hat  the 
fee  mentioned  in  the  Tariff,  being  given  with- 
out quallBcation,  the  Auditors  were  justified  in 
giving  it  a  liberal  construction :  that  if  it  were 
conceded  that  for  an  adjournment  from  ^eek 
to  week  the  fee  in  the  Tariff  should  be  allowed, 
that  there  is  no  difference  in  principle  or  in 
law,  whether  the.  adjournment  of  the  Sessions 
were  for  one  day  or  for  one  week,  and  the 
common  sense  view  was  to  allow  the  officer 
for  making  up  the  record  of  each  adjournment, 
tnd  that  therefore  the  charge  made  by  the 
Clerk  of  the  Peace  should  be  allowed. 

Will  you,  gentlemen,  kindly  give  your  valu- 
able opinion  on  the  above  subject,  as  no  doubt 
many  of  your  readers  are  interested  in  the 
same,  and  as  it  would  be  very  desirable  for 
future  occasions  to  have  so  weighty  an  opinion 
as  ono  from  you  bearing  on  the  same. 

I  may  add  that,  on  enquiry,  I  am  credibly 
ir^formed,  that  in  the  Counties  of  Wellington 
and  Middlesex  the  Clerks  of  the  Peace  are 
allowed  $2.50  for  each  and  eeery  day  there 
is  an  adjourned  Sessions,  whether  for  select- 
ing Jurors  or  otherwise. 

Respectfully  yours, 

Otto  Klotz. 

[We  have  murh  pleasure  in  inserting  the 
above  letter.  Mr.  Klotz  has  ably  and  we 
think  very  fairly  argued  <)ut  the  position  he 
takes,  and  whatever  may  be  thought  as  to  the 
strict  law  every  one  who  has  any  knowledge  of 
the  duties  of  the  office  will  readily  admit  that 
the  most  favorable  construction  of  the  tariff 
gives  but  a  poor  compensation  to  the  officer. 

We  should  like  to  hear  what  answer,  if  any, 
could  be  given  to  the  arguments  advanced  by 
Mr.  Klotz.  But  so  far  as  the  matter  is  before 
us  we  must,  without  at  present  committing 
ourselves  to  an  opinion  on  the  point,  think  that 
a  strong  case  has  been  made  out  by  that  gentle- 
man. The  narrow  construction  contended  for 
was,  we  think,  rightly  overruled  by  the  Board, 
until  at  least  there  is  an  authoritative  decision 
on  the  point 

We  have  always  taken  ground  against  the 
payment  of  officers  of  justice  by  fees — that  is, 
io  cases  where  a  salary  could  be  estimated  for 
or  fixed.  A  fixed  salary  for  general  duties  at 
least  would  save  much  labour  in  audit,  and 
KToid  unseemly  contentions,  which  must  be 
Tery  unpleasant  to  officers.  It  is  not  an 
tgreeable  occupation  to  be  contending,  quarter 
*fter  quarter,  for  one's  rights ;  and,  wh-^tcver 


may  be  the  case  |n  the  future,  we  fear  that  in 
the  past  justice  was  not  always  done  to  officers. 
— Eds.  L.  J.] 


BE  VIEWS. 


The  Canadian  Parliamentary  Calendar 
AND  Directory,  1870.  Edited  by  H.  J. 
Morgan,  Ottawa :  printed  by  Bell  k  Wood- 
burn,  Elgin  Street 

Mr.  Morgan,  the  Editor  of  the  Canadian  Par- 
liamentary Companion^  has  done  good  service 
in  issuing  a  Par //am^n^ar^  Celendar.  The  one 
is  a  twin  book  to  the  other.  Each  contains  in 
convenient  form,  information  useful  and  neces- 
sary for  members  of  the  Canadian  Parliament 
and  others  who  take  an  interest  in  the  public 
affairs  of  Canada. 

This  is  the  first  year  for  the  publication  of 
the  Calendar;  but  if  at  all  successful,  the 
editor  promises  that  it  shall  be  issued  annually. 
Year  by  year  it  will,  if  continued,  be  of  in- 
creased value  as  a  history  of  the  Dominion  as 
it  grows  from  youth  io  manhood.  Already 
events  of  great  public  importance  have  tran- 
spired, and  been  duly  chronicled  in  the  Calen- 
dar before  UB.  While  we  write  events  of  equal 
importance,  and  of  great  public  significance, 
are  transpiring ;  it  will  be  convenient  for  our 
public  men  to  have  before  them  a  *' ready 
reckoner,"  which  gives  day  and  year  for  every 
such  event,  without  the  necessity  for  a  search 
being  made  in  the  cumbrous  journals  of  the 
House  and  other  public  records. 

Besides  containing  the  Calendar,  the  little 
book  before  us  is  replete  with  information. 
In  it  we  find  the  official  title  of  the  Governor 
General,  and  a  short  historical  sketch  of  his 
life  and  public  services.  Next  his  Staff,  and 
then  the  members  of  the  Queen's  Privy  Coun- 
cil. The  part  of  the  book  which  contains  the 
Directory,  is  very  complete.  The  name  and 
residence  in  Ottawa  of  each  member  of  the 
Senate  and  House  of  Commons  are  given  in 
alphabetical  order,  together  with  a  statement 
shewing  the  names  of  the  House  of  Com- 
mons candidates  for  the  several  constituencies 
at  the  last  general  election,  and  at  each  elec- 
tion since  held,  with  the  number  of  votes 
polled  for  each  candidate,  and  the  population 
of  each  constituency  in  the  Dominion.  Next 
there  is  an  alphabetical  list  of  the  members 
of  the  Dominion  Parliament,  and  of  the  four 
Local  Legislatures,  shewing  their  constituen- 
cJen,  and  particularizing  those  who  have  been 
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appointed  or  elected  since  tbe  general  election 
of  1867.  Following  this  is  a  Directory  to  the 
Public  Departments,  shewing  where  they  are 
to  be  found,  and  the  names  of  the  officers  in 
each  of  them  Then  we  have  the  names  of  the 
members  of  the  Local  Governments,  and  the 
names  of  the  officers  in  the  several  departments 
of  each  of  the  Provinces  of  the  Dominion. 

We  call  attention  to  the  advertisement  of 
an  enterprising  florist,  whose  ^^  Floral  Guide^^ 
speaks  for  itself. 

The  best  recreation  #)t  a  man  wearied  with 
the  toils  of  court  or  an  office  is  an  hour's 
**  labour  of  love'*  in  a  garden  either  before  or 
after  business  hours.  We  therefore  make  no 
apology  in  speaking  at  this  season  of  <the  year 
of  something  which,  though  not  of  professional 
interest,  has  been  the  solace  and  pleasure  of 
many  whoso  names  are  eminent  in  the  legal 
world. 


A  somewhat  unusual  appUcatton  wai  made  to 
th^  Court  of  CommoD  Pleas  in  the  case  of  Brad- 
laugh  V.  De  Rin,  oo  the  first  day  of  term.  The 
case  was  determined  in  that  court  ( 16  W.  R.  0. 
P.  1 1 28  )  in  1 868.  The  plaintiff  appealed  to  the 
Exchequer  Chamber,  before  whom  a  question 
arose  as  to  a  fact  which  had  not  been  proved 
and  a  referee  was  appointed  to  ascertain  the  faet. 

The  plaintiff  teudered  himself  as  a  witness 
before  the  referee,  but  was  objected  t<^  on  tbe 
ground  of  his  disbelief  in  a  future  state  of  re- 
wards and  punishments,  and  tbe  referee  refuMd 
to  receive  his  eTldeoce.  The  plaintiff  then  ap- 
plied to  the  Court  of  Common  Pleas  for  an  order 
to  compel  the  referee  to  receive  the  plaintiff'i 
oath,  or  a  deoloration  in  lieu  thereof.  The  court 
refused  to  act  in  the  matter,  on  the  ground  that 
they  had  no  jurisdiction,  aa  they  had  not  direoted 
tbe  inquiry. 

It  would  seem  that  if  any  court  his  jurisdiotien 
to  make  the  order  asked  for,  it  must  be  the  Court 
of  Exchequer  Chamber  by  whom  the  referenee 
was  ordered.  As,  however,  the  Evid$nei  Furthir 
Amendment  Act,  1869  (32  &  33  Vict,  o  68,  ■. 
4),  is  now  in  force,  by  which  persons  objected  to 
as  incompetent  to  take  an  oath  may  make  a 
declaration  instead,  the  plaintiff  ought  to  have  no 
difficulty  in  giving  his  evidence.  The  4th  section 
of  the  Act  exactly  meets  a  case  like  the  present, 
and  it  would  appear  that  the  plaintiff  could  obtain 
the  benefit  of  its  provisions  without  any  applica- 
tion to  the  Court  for  that  purpose.— iSo/ici<er«' 
Journal. 

Thb  iNKsa  TiupLV. — The  new  hall  of  the 
Inner  Temple  is  thus  described  in  the  Builder  : 
'*  It  occupies  the  site  of  the  anoient  hall  of  the 
Knights  Templars,  but  has  been  greatly  extended 
in  all  its  dimeneions.  The  new  hall  is  94  ft.  by 
41  ft.,  and  its  height  to  the  wall-plate  it  40  ft 
Tbe  previous  hall  was  70  ft.  by  29  ft.,  and  the 
height  to  the  wall-plate  28  ft.  In  rebuildiBg 
ilieir  hall,  the  benuhers  have  arailed  themaelvei 
(>f  the  opportunity  to  greatly  extend  and  improw 
the  domestic  offices,  to  profide  commodious  rob- 
ir.g-ronms,  lavatories,  &c.,  for  the  use  of  the 
members  and  students,   and   to  obtain  better 


elerks*  offices  New  offioes  have  also  been  built 
for  the  treasurer,  and  tbe  Parliament  ehasber 
has  been  increased  in  size.  The  exterior  ma- 
sonry is  in  Portland  stone  Tbe  interior  of  tht 
hall  is  built  of  tbe  hardest  Bath  stone.  The 
roof,  screen  and  wall  linings  are  all  executed  ia 
wainscot.  The  hall  is  warmed  and  lighted  br 
sunbumers  in  the  roof,  and  by  16  bmcket-Hgha 
against  the  walls.  Tbe  oriel  window  at  the  up- 
per end  of  tbe  hall  is  glazed  with  stained  glass 
in  armorial  devices.  The  rest  of  the  wliidow? 
are  gUzed  ornAmeotHllj  in  leaded  lights  aod 
plain  glass,  but  it  is  believed  to  be  the  intfuticm 
of  tbe  benchers  ultimately  to  glaie  the  whole  of 
the  windows  with  richly-coloured  deviees  illot* 
tratif  e  of  the  history  of  the  Temple." — Tht  La 
JoumaL 


SHERIFF. 

ABSALOK  GREELT,  of  tbe  Town  of  Picton.  Esq..  tj 
be  Sheriff  of  and  for  the  County  of  Prince  Edwanl,  in  Uh 
room  and  stead  of  HENRY  I  THORF,  Esq.,  decets^i. 
(Gazetted  March  26th,  1S70  ) 

COUNTY  CROWN  ATTORNEY  AND  CLERK  OF  TES 

PEACE. 

HENRY  H.  LOnCKS,  of  the  Town  of  Pembroke,  Esi}^ 
Barrister-at-Law,  to  be  Coimty  Cruvn  Attorney  ami  Clerc 
of  the  Peace  in  and  for  the  County  of  Renfrew,  in  t^ 
room  and  stead  of  William  Duck,  Esq.,  deceased.  (G4- 
setted  March  :Wth,  1870. 

STIPENDIARY  MAGISTRATE  AND  'r£6ISTR.\B. 

JESSE  WRIGHT  ROSE,  of  Prince  Albert,  Esq.,  to  be 
Stipendiary  Mi^strate  and  Registrar  of  Deeds  in  d&d  for 
the  Territorial  District  of  Parry  Sound,  t^azetud  jf^rta 
2eth,  1870.) 

NOTARIES  PtTBLIC. 

RUPERT  MB  ARSE  WELLS,  of  the  City  of  ToniEto, 
Esq..  £arriater-at-Law.    (Gazetted  Feb.  12,  1870.) 

GEORGE  YOUNG  SMITH,  of  the  Town  of  Whitby, 
Esq.,  Barrister-at-Law.    (Gazetted  March  5th,  1870.) 

HENRY  CARSCALLEN,  of  the  City  of  Hamfltira. 
Gentleman,  Attomey-at>Law.  (Gazettad  March  19t&, 
1870.) 

JOSEPH  JACQUES,  of  tbe  City  of  Toronto,  Attorse?- 
at-Law  :  and  THOMAS  CHAS.  PATTESON,  of  the  City 
of  Toronto,  Attomey-at-Law.    (Gazetted  March  26. 1^70.) 

ARTHUR  J.  MATHBSON,  of  the  Town  of  Perth,  Esq., 
Darrister-at-Law  ;  P.  MuVEAN  CAMPBELL,  of  the  7.»va 
of  Chatham,  Esq.,  Barrister-at-Law  ;  ALFRED  FROST, 
of  the  Town  of  Owen  Sound,  GenUoman,  Attoiney-at-Lav 
(Gazetted  April  2nd,  1870.) 

ASSOCIATE  CORONERS. 

DAVID  P.  BOGART,  of  Carleton  Place,  Esq..  MJ».. 
to  be  an  Associate  Coroner  within  and  for  the  Cuun^  sA 
Lanark.    (Gazetted  Feb.  19th,  1870.] 

PETER  McLaren,  of  tbe  Town  of  Paisley,  Esq.  MD, 
to  be  an  Associate  Coroner  within  and  for  the  County  «f 
Bruce.    (Gazetted  March  12th,  1870.) 

THOMAS  W.  POOLE,  of  the  Town  of  Ltnd.say.  Esq., 
M.  D. ,  to  be  an  Associate  Coroner  within  and  for  the  Cosntj 
of  Victoria.    (Gazetted  March  19th,  1870. 

JAMES  P.  LYNN,  of  the  Village  of  Renfrew,  F^iniit", 
M.  D.,  to  be  an  Associote  Coroner  vithin  and  for  the 
County  of  Renfrew.    (Gazetted  April  9th,  1870.) 

ALCIDE  J.  B.  DELAHAYE,  of  the  Gore  of  Ton«ntfs 
Esq.,  M.D.,  to  be  an  Associate  Coroner  within  and  for  ti» 
County  of  PeeL    (Gazetted  April  9th,  1870.) 

DAVID  BONNAR,  of  Albion,  Esq.,  M  D.,  to  be  as 

Associate  Coroner  within  and  for  the  County  of  Fe^^ 
(Gazetted  April  16th,  1870.) 

JOHN  ALBERT,  of  the  Village  of  Meaford,  Esq..  to  l« 

an  Aiisociate  Coroner  within  and  for  the  County  uf  drey. 
(Gazetted  April  23rd,  1870.) 
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DIARY  FOR  JUNE. 


1.  Wed.  New  Trial  Day,  Common  Fleas. 

3.  Frid.   New  Trial  Day,  Queen'a  Bench. 

4.  Sat . .  Easter  Term  ends. 

5.  SUX.  IVhit  Sunday, 

6.  Hon.    Laiit  day  for  notice  of  trial  for  Coantr  Conrt 
U.  Sat..  St.  BamoboM.    Last  day  for  service  for  County 

Court,  York 

11  SUN.  Trinity  Sunday. 

R  Tues.  General  Sessions  and  County  Court  Sittings  in 
each  County  except  York  Last  day  for  Court 
of  Revision  finally  to  revise  assessment  roUs. 

19.  SUN.  Ut  Sunday  ajler  Trinity. 

20.  Mon.   Accession  of  Queen  Victoria,  1837. 
'2\.  Tues.  Ix>nge8t  Day. 

21  Wed.   Declare  for  County  Court  York. 

24.  Frid.   St.  John  Baptist. 

26.  SUX.  tnd  SuHdag  a/Ur  Trinity. 

a>.  Wed.    St.  PeUr. 

30.  Thur.  Half-yearly  School  returns  to  be  made.  Repli- 
catious  County  Court  York  to  be  filed.  De- 
puty Registrar  in  Chancery  to  make  r^um 
and  pay  over  fees. 


Site  ^0^1  (Srntt^* 
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STAMPS  ON  BILLS  AND  NOTES. 

As  the  law  regulating  Stamps  on  Bills  and 
Notes  is  governed  by  several  statutes  which 
affect  distinct  periods  of  time,  we  think  it  will 
Dot  be  amiss,  and  maj  save  time  to  some  of 
oar  readers,  to  give  a  general  epitome  of  the 
statute  law^  of  the  Province  bearing  upon  the 
subject 

The  matter  may  be  divided  into  four  heads 
or  periods ;  1st  The  period  before  legislation 
on  the  subject ;  2nd,  Under  the  Statutes  of 
1864,  27  It  28  Vic.  cap.  4 ;  Srd,  Under  the 
Act  amending  the  last  Act,  yiz.:  29  Yic.  cap. 
4;  and  lastly,  under  the  Act  at  present  in 
force,  81  Vic  cap.  9. 

1st  With  reference  to  the  period  before  the 
first  of  August,  1864,  we  need  only  say,  that 
any  Bill,  Draft  or  Note,  accepted,  drawn  or 
made  before  that  date  required  no  stamp  to  be 
affixed  to  it,  or  duty  levied  on  it 

2nd.  The  SUtute  of  27  &  28  Vie.  cap.  4, 
required  that  duty  should  be  paid  on  all 
promissory  notes,  drafts  or  bills  of  exchange 
for  $100  or  upwards  (this  act  does  not  affect 
notes,  drafts  or  bills,  under  that  amount),  and 
it  provides  that  the  duty  shall  be  levied  and 
collected  as  follows : 

On  each  note,  draft  or  bill,  executed  singly, 
aduty  of  three  cents  for  the  first  $100,  and  a 
further  duty  of  three  cents  for  each  additional 
tlOU  or  fraction  of  $100: 


When  a  draft  or  bill  of  exchange  is  executed 
in  duplicate,  a  duty  of  two  cents  on  each  part 
for  the  first  $100,  and  a  further  duty  of  two 
cents  on  each  part  for  each  additional  $100  or 
fraction : 

When  such  draft  or  bill  is  executed  in  more 
than  two  parts,  the  duty  shall  be  one  cent  on 
each  part,  in  the  same  manner  and  ratio  as 
when  drawn  in  two  parts : 

The  duty  shall  be  paid  by  affixing  an  ad- 
hesive stamp : 

The  stamps  shall  be  obliterated  by  the  sig- 
nature or  initials  of  the  maker  or  drawer,  or 
some  integral  or  material  part  of  the  instru- 
nlent  written  upon  the  stamps : 

The  stamps  shall  be  afBxed  by  the  maker 
or  drawer  when  the  instrument  is  made  or 
drawn  in  this  Province,  and  by  the  acceptor 
or  first  indorser  within  the  Province  where  the- 
instrument  is  made  or  drawn  without  the 
Province : 

In  case  the  duty  has  not  been  paid  as  before 
mentioned,  any  subsequent  party  to  such  in- 
strument, or  person  paying  the  same,  may 
render  the  same  valid  by  a£Qxing  stamps  to 
double  the  amount  of  duty  required,  and 
writing  his  signature  or  initials  on  the  stamp 
or  stamps  so  affixed. 

This  Act  governs  the  period  of  time  from 
1st  of  August  1864  to  1st  of  January  1866. 

8rd.  The  Act  29  Vic.  cap.  4  amends  the 
last  Act  It  makes  a  duty  payable  on  all 
notes,  drafts  and  bills,  even  if  less  than  $100, 
as  follows :  if  the  note,  draft,  or  bill  does  not 
exceed  $25,  that  is,  for  $25  and  under,  a  duty 
of  one  cent  is  imposed,  when  over  $25  and 
not  exceeding  $50  a  duty  of  two  cents,  and  a 
duty  of  three  cents  if  over  $50  and  less  than 
$100.  This  portion  of  the  amending  Act  came 
in  force  on  the  1st  of  January,  A.D.  1866,  and 
continued  to  regulate  payment  of  duty  on 
notes  drafts,  and  bills,  under  $100  until  the 
first  day  of  February,  A.D.  186ft. 

29  Via  c.  4  also  amends  27  A;  28  Vi&  c.  4, 
by  providing  that  it  shall  not  be  necessary  t« 
obliterate  any  stamp  by  writing  the  signature 
or  initials  upon  it,  but  that  the  person  affixing 
such  stamp  shall,  at  the  time  of  affixing,  write 
or  stamp  thereon  the  date  when  it  was  affixed. 
This  last  amendment  regulates  obliteration  of 
stamps,  fcom  1st  October,  1866,  to  1st  Febru- 
ary, 1868. 

4th.  We  now  come  to  the  Act  regulating 
the  law  as  it  now  is,  and  has  been  since  the 
first  day  of  February,  A.D.  1868;    W»  would 
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premise,  firet,  that  this  Act  does  not  affect 
notes,  drafts,  or  bills  under  $25,  and,  that  as 
regards  such  notes,  drafts  and  bills,  no  duty 
is  now  payable.  The  duties  payable  by  this 
Act  are,  for  notes,  drafts,  or  bills  which  am^n^ 
to  but  do  not  exceed  $25,  a  duty  of  one  cent ; 
over  $25  but  not  exceeding  $50,  two  cents ; 
over  $50  but  not  exceeding  $100,  three  cents; 
when  drafts  or  bills  are  executed  in  more  than 
one  part,  the  duty  is  payable  in  the  same  ratio 
as  provided  by  the  Act  of  1864,  27  k  28  Via 
cap.  4,  before  set  out  The  duty  shall  be  paid 
by  stamps,  which  are  to  be  obliterated  by 
signature,  initials,  or  some  material  or  integ- 
ral part  of  the  instrument  written  thofeon, 
in  the  same  way  as  mentioned  in  reference 
to  the  Act  of  1864,  or  they  may  be  obliterat- 
ed by  writing  or  stamping  thereon  the  date  of 
afBzal  r 

It  is  necessary  under  all  the  statutes  refer- 
red to,  when  any  interest  is  made  payable  at 
the  maturity  of  the  bill,  draft,  or  note,  that  it 
should  be  added  to  the  principal  amount  when 
calculating  the  amount  on  which  duty  is  to 
be  paid. 

We 'might  draw  attention  to  the  great  neces- 
sity there  is  for  seeing  that  the  stamps  are  pro- 
perly cancelled.  A  case  lately  argued  in  the 
Court  of  Queen's  Bench  ( Young  v.  Wdffgon&r^ 
29  U.  C.  Q.  B.  87)  decides  that  even  if  there 
are  sufficient  stamps  on  the  note,  draft,  or 
bill,  still  if  they  are  not  all  cancelled  they 
might  as  well  not  be  on  the  note,  so  that  it 
would  be  well  where  one  stamp  is  placed  over 
another,  as  is  often  done^  (though  we  think  it 
a  bad  practice),  to  see  that  the  under  one  is 
cancelled. 

Another  point  to  be  observed  is,  that  if  a 
note,  draft,  or  bill  comes  into  a  holder's  hands 
insufficiently  or  improperly  stamped,  the 
double  duty  must  be  paid  by  affixing  the 
stamps  at  once,  as  otherwise  it  is  of  no  avail: 
MeCdUa  v.  Sobimon  et  aL,  19  U.  0.  C.  P.  118. 

Such  defences  as  want  of  stamps,  or  im- 
proper cancellation  and  the  like  come  under 
the  head  of  statutory  defences,  and  in  Divi- 
sion Courts  where  the  defendant  wishes  to 
get  the  benefit  of  the  statutory  Act,  he 
must  serve  the  necessary  notice  that  he  in- 
tends to  take  such  obfection  at  the  trial,  other- 
wise he  will  be  unable  to  avail  himflelf  of  his 
defence. 

A  Bill  has  been  introduoed  into  the  Engfish 
Parliament  *'  with  respect  to  the  revesting  of 
Mortgaged  Estates  in  Mertgsgors/*  which  pro- 


poses to  do  by  a  statutory  form  of  reonpt  what 
we  have  for  many  years  done  by  means  of  the 
certificate  of  disdiaige  under  our  Begiatij 

Acts. 


ACTS  OF  LAST  SESSION. 

The  following  acts  were  passed  durii^  ti» 
last  session  of  the  Dominion  Ptoliament : 

AN  ACT 

To  amend  the  Act  trnpooing  Dutiee  on  Fro- 
miiiorff  Notee  and  BiUe  o/Baoekanige, 

TAiMBted  to  ISth  Ma7,  Id.] 

Whereas,  it  is  escpedient  to  repeal  Sectioos 
Eleven  and  Twelve  of  the  Act  passed  in  the 
thirty-first  year  of  Her  Majes^s  reign,  diip- 


ter  nine  j  therefore.  Her  Majesty,  by  and  with 
the  advice  and  consent  of  the  Senate  and 
House  of  Commons  of  Canada,  enacts  is 
follows : — 

L  The  sud  Sections  are  hereby  repealed, 
and  the  following  Sections  substituted  there- 
for: 

**11.  If  anyperson  in  Canada  makes,  dnvs, 
accepts,  indorses,  signs,  becomes  a  party  to, 
or  pays  any  Promissory  Note,  Draft,  or  Bd 
of  EzclMmge,  chai^geable  with  duty  under  tha 
Act,  before  the  duty  (or  double  duty,  as  the 
case  may  be)  lias  been  paid,  by  affixing  there- 
to the  proper  stamp  or  stamps,  such  persoa 
shall  thereby  incur  a  penalty  of  one  faandred 
dollars,  and.  save  only  in  the  case  of  ^ymcnt 
of  double  auty,  as  m  the  next  section  pro- 
vided, such  instrument  shall  be  invalid  and  c^ 
no  effect  in  law  or  in  equity,  and  the  accep- 
tance, or  payment,  or  protest  thereof^  shafi  be 
of  no  effect ;  and  in  suing  for  any  audi  peaaltj, 
the  fiu^  that  no  part  of  the  signature  of  the 
party  charged  with  neglecting  toaflElx  the  pro- 
per stamp  or  stamps,  is  written  over  thestasip 
or  stamps  sffixed  to  any  such  iDstmnient,  or 
that  no  datSL  or  a  date  that  does  not  cures- 
pond  with  the  time  when  the  daty  ou^t  to 
have  been  paid,  is  written  or  marked  on  the 
stamp  or  stamps,  shall  be  pHmA  facie  en- 
dence  Aatsnch  party  did  not  affix  it  or  thes, 
as  required  by  this  Act:  But  no  pefty  to,  or 
holder  of  any  such  instrument,  shall  incur  any 
penalty  by  reason  of  the  duty  thereon  not  bar- 
ing been  paid  at  the  proper  time,  and  by  the 
proper  party  or  parties,  provided  at  the  tisie 
it  came  into  his  hands  it  had  affixed  to  it 
stamps  to  the  amount  of  the  duty  appareotlj 
payable  upon  it,  that  he  had  no  Imowledge 
that  they  were  not  affixed  at  the  proper  time 
aod  by  &e  proper  party  or  parties,  and  that 
he  pays  the  doable  of  additional  doty  as  in 
the  next  section  provided,  as  soon  as  he  ac- 
quires sudi  knowledge." 

*US.  Any  vubsoqaent  party  to  sodk  instru- 
ment er  person  paying  the  same,  or  aoj 
holder  without  beoominr  a  party  t^cieto,  may 
pay  doable  doty  by  affismg  to  such  wstnnBffit 

a  stamp  or  stamps  to  theaaoont  thereof,  or  to 
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the  amount  of  double  the  sum  by  which  the 
Btamps  affixed  hl\  short  of  the  proper  duty, 
and  by  writiDg  Bia  signature,  or  part  thereof, 
or  his  initials,  or  the  proper  date^  on  sudi 
stamp  or  stamps,  in  the  manner  and  for  the 
purposes  mentioned  in  th6  fourth  jSeetion  of 
this  Act ;  and  when  upon  the  trial  of  any 
issue,  or  on  any  Iml  inquiry,  the  TsKdity  of 
any  Promissorjr  Note.  Draft  or  Bill  of  £x- 
change  is  questioncid  by  reason  of  the  proper 
duty  thereon  not  hsTing  been  paid,  or  not 
haTing  been  paid  br  the  proper  party,  or  at 
the  proper  time,  and  itappears  that  the  holder 
thereol^  when  he  became  holder,  had  no  know- 
ledge that  the  proper  duty  had  not  been  paid 
by  the  proper  party,  or  at  the  proper  tame, 
such  instrument  sliall,  nerertheless,  be  h^d 
to  be  legal  and  Talid,  if  it  shall  appear  that 
the  holder  thereof  paid  double  duty  as  in  this 
section  mentioned,  so  soon  as  such  holder  ac- 
quired such  knowledge,  or  if  the  holder  there* 
o^  acquiring  such  knowledge  at  the  trial  or 
inquiry,  do  thereupon  forthwith  par  such 
double  duty ;  or  if  the  yalfdity  of  such  Pro- 
missory Note,  Drafts  or  Bill  of  Bxchange  is 
questioned  by  reason  of  a  part  only  of  the 
requisite  duty  thereon  haying  been  paid  at  the 
proper  time  or  by  the  proper  pazty,  and  it 
appMBsrs  to  the  satislkction  of  the  Court  or 
Judge,  as  the  case  may  be,  that  it  was  tfaroo|^ 
mere  inadTertenoe  or  mistdce,  and  without 
mnj  intention  to  Tiolate  the  law  on  the  part  of 
the  holder,  that  the  whol6  amount  of  duty,  or 
doable  duty,  as  the  case  may  be,  #as  net  paid 
at  the  proper  time^  or  by  the  proper  ptfty, 
such  instrument,  and  any  endorsement  or 
transfer  thereof  shall,  nerertheless,  be  held 
legal  and  Talid,  if  the  holder  shall,  before  ac- 
tion brought,  hare  paid  double  duty  thereon, 
as  in  this  section  mentioned,  as  soon  as  he 
reasonably  could,  after  haTfaig  beoomi  aware 
of  such  error  or  mistake ;  but  no  party,  who 
ought  to  hare  paid  duty  thereon,  shall  oe  re- 
leased from  the  penalty  by  him  incurred  as 
aforesaid." 

9.  This  Act  shall  not  apply  to  any  suit  pend- 
ing when  it  comes  into  force. 


AN  ACT 

To  avMnd  ihs  Act  retpeeting  the  Dutie$  tf 
JuBtiaei  »f  the  Peace  out  of  Beniane  in  re- 
laUon  to  Summary  Convietiont  and  Orden, 
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Whereas,  it  is  expedient  to  amend  Sections 
sixty-fire  and  serenty-one  of  the  Act  respect* 
ing  the  duties  of  Justices  of  the  Peace  out  of 
Sessions  in  relation  to  summary  oontictions 
and  orders  y  Therefore,  Her  Majesty,  by  and 
with  the  adrice  and  consent  of  the  Senate  and 
House  of  Commons  of  Canadsi  enacts  as  fbl* 
lows: 

L  Section  sixty-fire  of  the  said  Act  is  her^ 
by  repealed,  and  the  following  section  sulMiti- 
tuted: 

*^  65.  Unless  it  be  otherwise  prorided  in  any 
special  Act  under  which  a  oonrietion  takes 


place  or  an  order  is  made  by  a  Justice  or  Jus- 
tices of  the  Peace,  any  person  who  thinks 
himself  aggriered  by  any  such  conriction  or 
order,  may  appeal  in  the  Prorince  of  Quebec  or 
Ontario,  to  the  next  Court  of  General  or  Quar- 
ter Sessions  of  the  Peace ;  or  in  the  Prorince 
of  Quebec^  to  any  other  Court  for  the  time 
being  discharging  the  functions  of  such  Court 
of  Qeneral  or  Quarter  Sessions  of  the  Peace 
in  and  for  any  district  therein ;  in  the  Province 
of  Nora  Scotia,  to  the  Supreme  Court  in  the 
county  where  the  cause  of  information  or  com- 
plaint has  arisen ;  and  in  the  Prorince  of  New 
Brunswick,  to  the  County  Court  of  the  County 
where  the  cause  of  the  information  or  com- 
plaint has  arisen :  such  right  of  appeal  shall 
De  subject  to  the  conditions  following : 

*'  1.  If  the  oonrietion  or  order  be  made  more 
tliin  twelre  dars  before  the  sittings  of  the 
court  to  which  the  appeal  is  giren,  such  appeal 
shall  be  made  to  the  then  next  sittings  of  such 
court ;  but  if  the  oonrietion,  or  order,  be  made 
within  twelre  days  of  the  sittings  of  such  court 
then  to  the  seoond  sittings  next  after  sach 
eonriction  or  order ; 

"2.  The  person  aggriered  shall  gire  to  the 
prosecutor  or  complainant,  or  to  the  conrict- 
ing  Justice  or  one  of  the  conricting  Justices, 
for  him,  a  notice  in  writing  of  such  appeal, 
within  four  days  after  such  oonrietion  or 
order; 

''8.  The  person  acgriered  shall  either  re- 
main in  custody  untilthe  holding  of  the  Court 
to  which  the  appeal  is  giren,  or  shall  enter 
into  a  recognisance,  with  two  sofflcient  sure- 
ties, before  a  Justice  or  Justices  of  the  Peace, 
conditioned  personally  to  appear  at  the  said 
Court,  and  to  try  such  apfMal,  and  to  abide 
ttie  judgment  of  the  Court  thereupon,  and  to 
pay  sudi  costs  as  shall  be  h^  the  Court  award- 
ed;  (>r  if  the  appeal  be  agamst  any  eonriction 
or  order,  whereby  only  a  penalty  or  sum  of 
money  is  adjudged  to  be  paid,  the  person  ag- 
griered may,  (although  the  order  direct  im- 
prisonment in  default  of  payment,)  instead  of 
remaiidng  in  custody  as  aforesaid,  or  giring 
such  recognisance  as  aforesaid,  deposit  with 
the  Justice  or  Justices  conricting  or  making 
the  order  such  sum  of  money  as  such  Justice 
or  Justices  deem  sufficient  to  oorer  the  sum 
BO  aiQudged  to  be  paid,  together  with  the  costs 
of  the  oonrietion  or  order,  and  the  costs  of  the 
appeal;   end  upon  such  recognizance  being 

Siren,  or  such  deposit  made,  the  Justice  or 
ustices  before  whom  such  recognisance  is 
entered  into,  or  deposit  made^  shall  liberate 
such  person,  if  in  custody  ; 

**  And  the  Court  to  which  such  appeal  is 
made  shall  thereupon  hear  and  determine  the 
matter  of  appeal,  and  make  such  order  therein, 
with  or  without  costs  to  either  party,  inclnd« 
ing  the  costs  of  the  court  betow,  as  to  the 
Court  seems  meet;  and,  in  case  of  the  dis- 
missal of  the  appeal  or  the  affirmance  of  the 
oonrietion  or  order,  shall  order  and  adjudge 
the  offender  to  be  punished  according  to  the 
eonriction,   or   the   Defendant   to   pay  the 
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amount  adjudged  by  the  said  order,  and  to 
pay  such  costs  as  may  be  awarded ;  and  shall, 
if  necessary,  issue  process  for  enforcing  the 
judgment  of  the  court ;  and  in  any  case  where, 
after  any  such  deposit  has  been  made  as  afore- 
said, the  conviction  or  order  is  afSrmed,  the 
Court  may  order  the  sum  thereby  adjudged  to 
be  paid,  together  with  the  costs  of  the  convic- 
tion or  order,  and  the  costs  of  the  appeal,  to 
be  paid  out  of  the  money  deposited,  and  the 
residue,  if  any,  to  be  repaid  to  the  Defendant ; 
and  in  any  case  where,  after  any  such  deposit, 
the  conviction  or  order  is  quashed,  the  Court 
shall  order  the  money  to  be  repaid  to  the  De- 
fendant ;  and  the  said  court  shall  have  power, 
if  necessary,  from  time  to  time,  by  order  en- 
dorsed on  the  conviction  or  order,  to  adjourn 
the  hearing  of  the  appeal  from  one  sittings  to 
another,  or  others,  of  the  said  court ; 

'^In  every  case  where  ^ny  conviction  or 
order  is  quashed  on  appeal  as  aforesaid,  the 
Clerk  of  the  Peace  or  other  proper  officer  shall 
forthwith  endorse  on  the  conviction  or  order 
a  memorandum  that  the  same  has  been  quash- 
ed ;  and  whenever  any  copy  or  certificate  of 
such  conviction  or  order  is  made,  a^copy  of 
such  memorandum  shall  be  added  thereto,  and 
shall,  when  certified  under  the  hand  of  the 
Clerk  of  the  Peace,  or  of  the  proper  officer 
having  the  custody  of  the  same,  be  sufficient 
evidence  in  all  Courts  and  for  all  purposes, 
that  the  conviction  or  order  has  been  quashed." 

2.  Section  seventy-one  of  the  said  Act  is 
repealed,  and  the  following  substituted  there- 
for r 

**T1.  No  conviction  or  order  jafflrmed,  or 
affirmed  and  amended  in  app«d,  shall-  be 
quashed  for  want  of  form,  or  be  removed  by 
certiorari  into  any  of  Her  Miyesty*s  Superior 
Courts  of  Record ;  and  no  warrant  or  com- 
mitment shall  be  held  void  by  reason  of  any 
defect  therein,  i>rovided  it  be  therein  alleged 
that  the  party  has  been  oonvicted,  and  there 
bo  a  good  and  valid  conviction  to  sustain  ti^e 
same. 


fi 


8.  And  whereas,  in  some  of  the  Provinces 
of  Canada,  the  terms  or  sittings  of  the  General 
Sessions  of  the  Peace  or  other  Courts  to  which, 
under  section  seventy-six  of  the  said  Act« 
Justices  of  the  Peace  are  required  to  make 
Returns  of  convictions  had  before  them,  may 
not  be  hdd  as  often  as  once  in  every  three 
months ;  and  it  is  desirable  that  such  Hetums 
should  not  be  made  less  frequently :  There* 
fore  it  is  further  enacted,  that  the  Returns  re- 
quired by  the  said  seventy-sixth  section  of  the 
Act  hereinbefore  cited  shall  be  made  by  every 
Justice  of  the  Peace  quarterly,  on  or  before 
the  second  Tuesday  in  each  of  the  months  of 
March,  June,  September  and  December  in 
each  year,  to  the  Clerk  of  the  Peace  or  other 
proper  officer  for  receiving  the  same  under  the 
said  Act,  notwithstanding  the  General  or 
Quarter  Sessions  of  the  Peace  of  the  County 
in  which  such  conviction  waa  had  may  not  be 
held  in  the  months  or  at  the  times  aforesaid ; 
%nd  every  such  Return  shall  include  all  con- 


victions and  other  matters  mentioned  in  the 
said  section  seventy-six,  and  not  included  io 
some  previous  Return,  and  shalU  by  the 
Clerk  of  the  Peace  or  other  proper  officer  it- 
oeiving  it,  be  fixed  up  and  published ;  and  i 
copy  thereof  shall  be  transmitted  to  the  Min- 
ister of  Finance  in  the  manner  required  by  the 
eighthieth  and  eighty -first  sections  of  the  said 
Act :  and  the  penalties  thereby  imposed,  aod 
all  tne  other  provisions  of  the  said  Act,  shill 
hereafter  apply  to  the  Returns  hereby  required, 
and  to  any  offence  or  neglect  committed  with 
respect  to  the  making  thereof,  as  if  the  periods 
hereby  appointed  for  making  the  said  Retoros 
had  been  mentioned  in  the  said  Act  instead  of 
the  periods  thereby  appointed  for  the  same. 

4.  The  Form  following  shall  be  substituted 
for  the  form  of  Notice  of  Appeal  against  a  con- 
viction or  order  contained  in  the  Schedule  to 
the  said  Act 

OBHIRAL  FORK  OF  XOTICI  OF  APPEAL  AGACRT 
A   OONVICTION   OS   ORDER. 


To  C.  D.  of,  &C.,  and- 


(the  nanu9  and 

additumi  of  the  partie$  to  tthom  the  notice  pf 
appeal  i$  required  to  be  gwen). 

Take  notice,  that  I,  the  undersigned  A  6 , 

of do  intend  to  enter  and  prosecute  aa 

appeal  at  the  next  General  Quarter  Sessions 
of  the  Peace  (or  other  Courts  ae  the  eaee  may 
he\  to  be  holden  at ,  in  and  for  the  Dis- 
trict {or  County,  United  Counties,  w  ae  tkt 
eaee  may  he)  of ^  against  a  certain  convic- 
tion (or  order)  bearing  date  on  or  about  the 

—day  of instant,  and  made  by  (you) 

C.  D.,  Esquire,  (one)  of  Her  Uiyesty's  Justices 
of  the  Peace  for  the  said  District  {or  Coontj, 
United  Counties,  or  ae  the  eaee  nMff  he)  of 

^  whereby  the  said  A.  B.  was  convicted 

of  having  or  was  ordered  to  pay ,  {hen 

etate  the  off'enee  aein  the  oonvietion^  informa- 
tion^ or  eummone^  or  the  amount  adjudged 
to  he  paidf  ae  in  the  order,  ae  correctly  aepee- 
eible). 

Dated  this day  of »  one  thousand 

eight  hundred  and . 

A.B. 

domUt  or  6y  afi  AUorne)/,  U  oaa  tacUy  bi  aaaptad. 

SELECTIONS. 

RIGHT  OF  LANDLORD  TO  REGAIN 
POSSESSION  BT  FORCE. 
{Continued  from  pajf€  10.) 

It  is  apparent  therefore,  as  the  clear  result 
of  English  authority,  that  an  entry  by  force 
by  the  landlord,  or  his  forcible  expulsion  of 
the  tenant,  are  illegal  only  to  the  extent  of  the 
penalties  expressly  annexed  to  the  act  by  the 
statute,  and  no  further,  and  that  no  color  of 
authority  exists  for  holding  the  possession  so 
gained  generally  unlawful,  or  for  founding 
thereon  any  common-law  action  by  inference 
from  the  statutory  prohibition.  Still  less  can 
tiie  special  qui  tarn  action  of  trespass  be  trans- 
muted into  a  general  action  of  tresprssL    The 
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precise  form  is  giyen  by  Fitzherbert,  (2  Nat. 
Brer.  248  F.)  and  is  founded  onlj  on  the 
statute.  In  DavUon  t.  WHton^  »upra^  the 
attempt  was  made  to  bring  the  action  of  tres- 
pass qu,  ck  under  the  statute,  by  adding  to 
the  declaration  in  trespass  in  common  form, 
that  the  entry  and  expulsion  were  "with  the 
strong  hand  and  against  the  form  of  the 
statute ;"  bnt  even  these  words  were  held  in- 
sufficient It  has  moreoYer  been  uniformly 
held  that  the  statutory  action  can  only  be 
maintained  by  one  who  has  a  freehold,  the  ac- 
tion only  being  given  on  disseisin;  Bex  y. 
Bomry,  1  Ld.  Ray.  610 ;  Cole  v.  Eagle,  8  B. 
k  C.  409 ;  and  does  not  lie  against  one  who 
has  a  freehold  and  right  of  immediate  entry ; 
Year  Book  9  Hen.  VIII.  fo.  19,  pL  12 ;  16  Hen. 
TIL  fo.  17,  A,  pL  12.  And  it  need  hardly  be 
added  that  the  restitution  directed  by  the 
statutes  of  8  Hen.  VL  a  9,  s.  8 ;  21  Jac.  L  c 
15,  to  freeholders  and  tenants  for  years,  can 
only  be  made  when  and  to  those  to  whom  it 
is  directed  by  those  statutes,  and  cannot  be 
waived  and  replaced  by  an  actioA  of  trespass. 
The  restitution  moreover  is  the  fruit  of  a  crimi- 
nal proceeding. 

The  American  cases  therefore,  which  have 
hased  an  action  of  trespass,  whether  qiu  cl. 
frtgit^  for  assault,  or  de  honU  a»poriatU,  on 
the  supposed  authority  of  the  English  law, 
wholly  fail  of  support ;  and  can  only  be  sus- 
tained, if  at  all,  on  some  distinct  authority 
given  by  the  terms  of  their  local  statutes.  It 
will  suffice  if^  instead  of  specially  reviewing 
these  enactments,  we  examine  such  authoriz- 
iDg  clauses,  when  relied  on  by  the  courts  to 
sustain  the  action  in  question.  Except  so  far 
as  qualified  by  such  enactments,  the  doctrine 
that  possession  obtained  by  force  is  a  lawful 
ODe,  seems  as  clear  on  principle  as  we  &ave 
seen  it  to  be  on  authority.  The  tenant  who, 
after  his  own  possessory  right  is  determined, 
seeks  to  hold  his  lessor  as  a  trespasser  for 
entering  upon  him  with  force,  must  in  estab- 
lishing his  own  possessory  title  disclose  its 
defective  character  as  against  the  title  relied 
on  by  the  lessor  in  entering ;  for  the  common 
law  action  of  trespass  is  an  assertion  of  the 
plaintifiTs  Individual  possessory  right,  and  not 
an  action  for  a  public  wrong ;  whereas,  as 
against  a  stranger,  mere  possession  being  suf- 
ficient, no  title  subordinate  to  the  defendant's 
is  in  any  way  disclosed  in  the  action.  And 
this  was  the  ground  generally  taken  by  the 
American  courts,  when  the  point  actually 
arose  for  decision,  and  an  action  of  trespass 
was  with  great  unanimity  of  authority  held 
not  to  lie.  Thus  in  Pennyslvania,  Overdeer 
T.  Lewie,  1  W.  Sn  S.  90 ;  South  Carolina, 
Johnson  Y.  Ednnahan,  1  Strob.81d;  Kentucky, 
Triblle  v.  Frame,  7  J.  J.  Marsh.  699:  North 
Carolina,  Walton  v.  Mle,  1  Dev.  &  B.  567 ; 
ank  in  New  York  in  repeated  decisons :  Wilde 
T.  CantUlon,  1  Johns.  Gas.  128 ;  Byatt  v. 
Wood,  4  Johns.  150 ;  Ivee  v.  Ivet,  18  Johns. 
235 ;  Jaekeon  v.  Morse,  16  Johns.  197 ;  justi- 
fying the  emphatic  language  of  Nelson,  0.  J., 
in  Jackson  v.  Farmer,  9  Wend.  201 :    "Sto- 


tutes  of  Forcible  Entry  and  Detainer  punish 
criminally  the  force,  and  in  some  cases  make 
restitution,  but  so  far  as  civil  remedy  goes 
there  is  none  whatever."  And  these  earlier 
cases  have  been  reaffirmed  by  recent  adjudica- 
tions :  Lii>in%eUme  v.  Tanner,  14  N.  Ic.  646 ; 
PeopU  V.  Field,  62  Barb.  198,  211.  So  in 
Vermont,  in  Beeeher  v.  Farmele,  9  Vt.  352, 
Redfleld,  J.,  says,  "  it  is  now  well  settled  that 
an  intruder,  in  quiet  possession  of  land,  may 
be  forcibly  expelled  by  the  owner,  so  far  as 
the  land  is  concerned.  If  the  owner  is  guilty 
of  a  breach  of  the  peace  and  trespass  on  the 
person  of  the  intruder,  he  is  liable  for  that, 
out  hie  poueseion  is  laufulf^  and  actions 
of  trespass  were  accordingly  held  not  to  lie  in 
YaU  V.  Seely,  15  Vt  221 ;  Eodgeden  v.  Hub- 
lard,  18  Vt  604. 

In  a  few  States  some  cases  have  lately  de- 
parted from  this  rule  and  held  trespass  qu  cl. 
maintainable ;  but  they  will  be  found  to  rest 
almost  without  exception,  on  the  supposed 
authority  of  the  English  law  as  set  forth  in  the 
long  since  exploded  cases  of  Newton  v.  Bar- 
larul  and  Hillary  v.  Oay  ;  though,  as  will  be 
remembered,  no  such  action  was  countenanced 
even  by  these  decisions,  and  their  authority 
for  trespass  for  assault  has,  as  we  have  seen, 
been  wholly  overruled.  Moore  v.  Boyd,  24 
Maine,  242,  and  Brock  v.  Berry,  81  Maine, 
298,  frequently  but  erroneously  cited  as  sus- 
taining this  action,  do  not  apply,  for  in  both 
the  tenancy  was  at  will,  and  the  tenant's 
possessory  right  had  not  terminated,  and  in 
the  latter  case,  had  the  tenant  been  at  suffer- 
ance, as  he  was  mistakenly  called  by  the 
counsel,  the  facts  presented  exactly  the  case 
of  Meader  y. 'Stone,  7  Met  147 ;  Mugjord  v. 
Bichardson,  6  Allen,  76 ;  Argent  v.  Durrant, 
8  T.  Q.  403,  where  no  action  was  held  to  lie. 
In  Jjorhin  v.  Avery,  2G  Conn.  304,  the  land- 
lord, having  a  right  of  re-entry,  entered  in  the 
tenant's  absence  and  resistea  with  force  his 
attempt  to  repossess  himself  of  the  premises, 
and  was  held  liable  in  trespass  for  assault  A 
clearer  case  could  hardly  be  put  of  the  land- 
lord's right  to  use  force,  as  a  legal  possession 
had  been  gained,  and  force  was  only  employed 
to  defend  it ;  and  this  point  has  so  been  held 
wherever  the  case  has  arisen  elsewhere ;  Todd 
V.  Jackson,  2  Dutch  525  ;  Mussey  v.  Scott,  32 
Vt  82 ;  Davu  v.  Burrell,  10  0.  B.  821 .  Uil- 
houme  V.  Fogg,  99  Mass.  11 ;  even  by  courts 
which  have  denied  the  right  of  forcible  re-entry. 
The  court  distinguish  the  case  before  them 
from  trespass  qu»  cl.,  and  seem  to  think  that 
trespass  for  assault  is  supported  by  the  Mas- 
sachusetts law  in  Sampson  v.  Henry,  11  Pick. 
879,  being  misled  by  Judge  Wilde's  dictum 
above  cited,  that  being  a  case  of  excessive 
force,  but  mainly  rely  on  the  exploded  doc- 
trine of  Newton  v.  Harland,  which  they  con- 
ceived to  be  the  English  law. 

In  Dustry  r.  Gowdrey,  28  Vt  631,  the  court 
which  had  repeatedly  enunciated  a  different 
doctrine,*  altered  their  opinion,  moved  thereto, 
we  presume,  by  the  then  recent  decisions  of 

*  Beeeher  v.  Pamule,  0  Yt  852,  and  other  casea,  rujmk 
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NewUm  v.  Hwrland  and  ffillary  t.  Oay,  and 
sustained  an  action  of  trespass  qtL  el  As 
this  decision  was  a  yery  elaborate  effort  to 
support  this  action,  including  all  the  grounds 
which  have  Veen  urged  in  its  support^  and  has 
since  been  followed  as  a  leading  case  by  the 
court  of  another  State,  it  claims  a  more  ex- 
tended examination.  The  facts  simply  were^ 
that  the  pUintiff,  a  tenant  at  will,  had  agreed 
at  Uie  inception  of  his  tenancy  to  *^  leave  at  a 
certain  day,  and  that  if  he  did  not  the  defen- 
dants might  put  him  out  in  any  way  they 
chose.'*  The  day  fixed  for  his  quitUng  passed, 
and  on  his  refusal  then  to  go  the  defendants 
entered  peaceably  and  dismantled  the  premises, 
and  after  a  further  reftisal  on  his  part  to  go^ 
removed  him  and  his  family,  but  gently  iur>d 
with  no  more  than  necessary  foree.  It  would 
seem  as  if  the  agreement  on  the  tenant's  part 
for  his  ejection  was  an  ample  warrant  for  his 
removal  with  due  and  proper  force.  This 
point  has  been  expressly  so  held  in  England, 
and  in  all  the  American  courts  where  it  has 
arisen,  and  such  removal  has. been  ktUd  justi- 
fiable under  a  plea  «f  leave  and  license  and  no 
breach  of  the  statute :  Feliham  v.  CarUBrighi^ 
7  Scott,  695 ;  Kaoanagh  v.  Oudge^  7M.  ft  G. 
816 ;  Fiftjf  Aaac  v.  JSbuland,  6  Cush.  214 ; 
Page  v.  dhpep^  40  111.  606.  But  the  .  pomt 
was  neither  taken  by  counsel  nor  noticed  by 
the  court  Having  overlooked  a  ground  de- 
cisive of  the  case  in  favour  of  the  defendant, 
the  court  thenj>rooeed  to  pronounce  judgment 
for  the  plaintim,  placing  their  dedsion  nuunly 
on  the  ground,  supposed  to  be  conclusively 
established  by  Newian  v.  Harland  and  HiU 
lory  V*  Gav^  that  a  legal  possession  could  not 
be  gained  hj  a  prohibited  aot  After  a  full 
statement  of  these  two  cases,  they  say,  p.  644^ 
**  This  is  the  Utest  declaration  of  the  courts 
of  Westminster  Hall  upon  this  subject  •  .  •  . 
We  have  no  disposition  to  add  anv  thing  in 
regard  to  the  true  construction  of  law  as  de- 
rived fix>m  the  decisions  of  the  courts  of  West* 
minster  Hall,  and  we  think  the  decisions  of 
English  courts  as  to  the  common  law  or  the 
construction  of  ancient  statutes  are  to  be  re- 
garded of  paramount  authority."  We  fully 
agreee  with  the  court  in  this  conclusion,  and 
since  both  the  latest  and  uniform  doctrine  of 
the  English  courts  is,  as  we  have  shown,  the 
reverse  of  that  enunciated  by  the  court  in  this 
case,  we  do  not  doubt  that  it  will  be  as  readily 
adopted  by  them ;  especially  as  their  conclu- 
sion in  this  case  meets  little  more  support 
from  American  than  fit)m  English  authority. 
The  court  rely  on  the  cases  of  Mo&rsr,  Boyd^ 
and  Brock  v.  Berry^  which,  we  have  shown, 
do  not  apply ;  and  dte  the  dictum  of  Wilde, 
J.,  from  Sampwn  v.  Henry,  11  Pick.  879,  but 
do  not  refer  to  the  decision  in  the  same  case, 
18  Pick.  86,  that  trespass  gu,  el  would  not 
lie,  nor  to  the  express  adjudication  by  the 
same  learned  judge  in  Miner  v.  Stevens^  1 
Cush.  486,  that  the  lessor  might  regain  posses- 
sion by  force  without  liability  to  an  action  by 
the  lessee,  and  his  unqualified  assent  to  the 
New  York  and  English  law  accordingly. 


One  fiirther  ground  is  dwelt  oa  at  length 
by  the  court,  in  support  of  the  action  of  tres- 
pass; that,  as  the  statute  of  Vermont  had  re- 
enacted  the  En^ish  statute,  8  Hen.  TL  gl  9, 
which  gave  restitution  and  a  qui  tarn  action 
with  treble  damages  to  the  ousted  party,  be 
might  wuve  these  rights  and  bring  tr^pasa 
qu.  eL  instead.  The  court,  in  aasimili^iog 
their  statute  to  that  of  8  Hen.  YL  do  not  seem 
aware  that  by  the  latter  restitution  and  the 
qui  tarn  action  were  given  only  to  fredioldexa, 
Cole  V.  JSagU,  na^a ;  1  Havfkins  PL  A«  R  L, 
a  28,  sec- 15.  The  same  limitation  .was  pot 
on  the  New  York  stetnte  by  the  court  of  that 
State ;  WUlard  v.  Warren,  17  Wend.  257, 
261 :  haixUy,  t|ierefore,  furnishing  a  precedeDt 
ibr  the  assertioa  nf  these  righto  by  a  tenant  at 
sufferance.  Biit  bad  sudi  rights  been  ex- 
pvessly  given  to  such  a  tenant  by  the  YcnnoDt 
statute,  it  ;s  a.  novel  doctrine  that  special  pro- 
oeedinga  in  a.«Utute  cani)e  waived  At  will  by 
the  t^ty  who  may  bftentitledto  thdr  benefit 
and  in  lieu  thereof  an  action  be  maintained 
which  did' not  lie  at  common  law  and  was  not 
given  by  the  statute.  So  fiuras.therestitudoii 
i9  coDcemed,  it  is.  much  the  same  as  if  in  Mas- 
sachusetta  the  executors  pf  ^.person,  killed  by 
the  negUgeoce  of.  k  common  carri^, .  should 
waive  the  indlctmeut. given  by  Gen.  Sut  a 
180,  see.  34,  and  olaim.  to  recover  in  tort,  be- 
cause they  would  have  been  entitled  to  the 
fine  imposed  u^on  a  conviction.  "  The  form," 
the  court  remark,  /*  is  immaterial.'*  An  ex- 
tremely convenient  but  somewhat  perilous 
doctrine.  And  it  should  further  be  obserrtd 
thaV  while  these  statutory  rights  are  express- 
ly limited  bv  the  Yermoi)t  enactment  to  the 
party  who  has  successfully  maintained  hia 
complaint,  the  doctrine  of  the  court  would 
allow  him  in  return  for  giving  up  rights  which 
he  had  not  shown  he  was  entitled  to,  to  brin^ 
an  action  neither  conferred  by  the  statute  nor 
maintainable  without  iL 

In  aniving  at  this  oondusion,  the  court  had 
to  surmount  another  difficulty,  namely,  that 
not  merely  must  ^e  plaintiff  under  the  Engiisfa 
statute  show  &  freehold,  but  if  the  defendant 
Justifies  his  entry  by  title,  the  qui.tam  action 
fiuls.  This  restriction  on  the. maintenance  of 
the  action,  the  court  seem  to  consider  to  have 
arisen  froin  ^*a  blunder,  to  call  it  by  no 
severer  name,"  between  the  statute  6  Rich.  IL 
which  did  not,  and  the.  statute  8  Hen.  TL  c 
9,  which  did  give  this  action..  ButFitsherbert,  i 
2  Nat  Brev.24a  H.  says, .*' If  a  man  enters 
with  force  into  lands  and  tenemente  to  which 
he  hath  tide  and  right  of  entry,  and  pot  the 
tenant  of  the  fimel^old  out,  now  he  wlu>  is  so 
put  out  shall  not  maintain  an  action  of  forcible 
entry  against  him  that  hath  title  and  right  of 
entiy  because  that  that  eutry  is  not  anv  dis- 
sdsin  of  him."  To  this  a  note,  said  to  be  by 
Lord  Hale,  is  appended ;  viz.»  ^'  He  shall  not 
maintain.it  on  the  atat  Hicb.  IL;  sea  9  Hen. 
VL  fa  19,  pL  12,  but  the  party  shall  mike 
fine  to  the  king  for  his  fordble  entiy."  The 
meaning  of  Lord  Hale  doubtless  was,  that  the 
action  was  no  more  maintainable  on  the  statute 
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of  Richard  than  it  was  declared  to  be  by  Fitz- 
herbert  on  the  statute  of  Henry,  on  which  this 
author  was  expressly  commenting.    This  is 
clear  from  the  case  which  is  dted  by  Lord 
Hale  from  the  Year  Books,  decided  the  year 
after  the  passage  of  the  statute  of  Henry, 
which  held  expressly,  that  if  the  entry  of  the 
defendant  was  with  title,  no  action  lay :  *'  but 
for  the  force  the  party  entering  shall  make 
fine  to  the  king."    The  decision  is  exactly 
giTenin  Lord  Hale's  note;  it  runs,  "On  n'aura 
action  quand  il  est  ouste  ove  fortmain  par  un 
autre,  ou  entre  fhit  congeable  [justifiable] ; 
per  ceo  quod  pur  le  fortmain  le  party  oonvict 
fera  fine  ao  Roy/ .  .  Et  puroeo  quod  le  breye 
rehercele  statat  .  •  et  pur  ceo  qu'il  ne  dit  ubi 
ingressus.  non  datur  per  legem,  le  breye  a 
batist ;  car  si  le  entre  fuit  conffealiJ>le  sur  le 
plaintiflT,  il  n'ad  cause  d'action  f'  The  careful 
reader  will  be  somewhat  surprised  to  find  that 
Lord  Hale's  note  is  quoted  by  the  court :  "  He 
shall  not  maintain  it  by  the  statute  Rich.  II. 
hit  may  by  the  $taiuU  of  Henry  YL,"  thus 
oonverting  a  decision  from  the  Year  Book,  ex- 
pressly denying  the  action,  into  a  statute  au- 
thorising it,  by  the  deliberate  insertion  of  the 
words  italicized,  not  one  of  which  is  to  be 
found  in  the  author  cited.    In  any  tribunal 
less  respectable  than  the  court  of  Vermont, 
this  might  be  called  by  eyen  a  **  seyerer  name" 
than  "  blundering^"    It  may  be  added,  that 
the  law  laid  down  in  the  case  from  the  9  Hen. 
VI.  is  reaffirmed  in  15  Hen.  VL  fo.  17,  pi  12. 

The  general  ground  on  which  this  case  pro- 
ceeded, that  the  entry  by  force  being  prohibit- 
ed could  confer  no  legal  possession,  must  be 
considered  as  oyerruled  in  Vermont  by  the 
later  case  oTMuMeyY.  Scott,  82  Vt  82,  where 
the  landlord  haying  a  right  of  eutry,  yiolently 
broke  into  the  premises  during  the  temporary 
absence  of  the  tenant,  and  was  neyertheless 
held  to  haye  acquired  a  lawful  possesion  there- 
by,^ which  he  might  defend  by  force  against 
the  tenant    The  court  distinguish  Dtutin  y. 
Cowdrey  on  the  ground  that  the  act  here  was 
not  within  the  Statutes  of  Forcible  Entry. 
But  this  was  not  so.    Breaking  yiolently  into 
a  dwelling-house  is  as  indictable  as  force  to 
the  person.    lUx  y.  Bathunt,  8  Burr.  1701 
and  1702.    We  must  therefore  regard  this  de- 
cision as  a  return  to  the  earlier  doctrines  held 
by  this  court     In  Illinois,  howeyer,  in  the 
cases  of  Page  y.  Depuy,  40  111.  506,  Reeder 
V.  Purdy,  41  111.  279,  the  court  considering 
the  English  authority  equally  balanced  and 
the  American  cases  conflicting,  adopt  the  con- 
clusions of  Dustin  y.  Cowdrey,  which  they 
consider  established  by  incontroyertible  argu- 
ments.   As  these  cases  rest  therefore  mainly 
on  authority,  we  leaye  them  to  stand  or  fall 
with  the  cases  on  which  they  rely.    It  is 
merely  to  be  remarked,  that  the  court  is  con- 
sistent in  its  yiew  of  the  eflfect  of  the  statute, 
And  consider  that  any  yiolent  entry,  eyen  after 
the  tenant  has  abandoned  the  premises,  is 
equally  within  the  prohibition  of  the  statute, 
And  subjects  the  landlord  to  an  actioi\of  tres- 
pass, a  conclusion  which  no  other  court  has 


yentured  to  adopt,  and  which  is  distinctly  re- 
pudiated eyen  by  those  which  haye  sustained 
the  action  of  trespass  in  other  cases,  but  which 
is,  neyertheless,  the  logical  result  of  implying 
from  the  statute  a  liability  not  therein  expres- 
sed ;  the  absurdity  of  the  conclusion  not  lying 
in  the  means  by  which  it  is  reached,  but  in 
the  doctrine  from  which  it  is  drawn. 

In  Missouri,  the  true  distinction  is  drawn, 
and  it  is  held  that  whateyer  remedy  the  ousted 
tenant  may  haye  by  the  statutory  process  of 
restitution,  he  cannot  maintain  trespass  against 
the  landtord.  JSrwet  y.  Moyer^  24  Mo.  107 ; 
Fuhr  y.  JDean,  26  Mo.  116. 

In  Massachusetts,   notwithstanding  some 
general  dicta  or  decisions  not  duly  limited,  the 
law  is  clearly  in  accordance  with  the  English 
law,  and  an  action  lies  by  the  tenant  neither 
for  a  forcible  entry  nor  for  forcible  expulsion 
if  no  unnecessary  force  is  used.    The  early 
case  of  Sammon  y,  Henry ^  1 1  Pick.  879,  in 
which  the  dictum  of  Judge  Wilde  occurs, 
which  he  quoted  at  the  beginning  of  this  ar- 
ticle, was  trespass  for  assault    The  plaintiff 
was  beaten  with  a  pitchfork  by  the  landlord 
while  the  latter  was  effecting  an  entry ;  and 
the  language  used  b^  the  court  so  far  from 
announcing  the  doctnne,  sought  to  be  derived 
from  it,  of  the  general  unlawfulness  of  force, 
was  immediately  preceded  by  the  statement, 
that  the  defence  claimed  was  "  the  right  not 
only  of  breaking  open  the  house  and  entering 
therein  with  force  and  yiolence,  but  also  or 
committing  an  assault  with  a  dangerous  wea- 
pon."   The  whole  simply  means  that  as  im- 
proper force  was  used,  trespass  for  assault  la^. 
That  trespass  qu,  ct  did  not  lie,  was  held  m 
the  same  case  ,in  18  Pick.  86.    In  Miner  y. 
Stevens,  1  Cush.  482, 486,  the  same  judge  cites 
the  English  and  Nbw  York  cases,  which  had 
held  that  possession  could  be  regained  by  force, 
and  that  no  action  lay,  and  declares  this  to  be 
the  law  of  Massachusetts.    In  Header  V.  SUme, 
7  Met  147,  an  action  of  trespass  qu,  cl  was 
held  not  maintainable  by  a  tenant  at  sufferance 
against  his  lessor.    The  same  decision  was 
made  in  Ourtie  y.  Oahin,  1  Allen  215,  where 
the  tenant  was  forcibly  remoyed,  and  in  Moore 
y.  Maeon,  76.406,  where  the  entry  was  forcible. 
In  Commonwealth  y.  Haley,  on  indictment 
against  the  landlord  for  assault  on  the  tenant 
with  a  hatchet,  the  court  held,  that  the  land- 
lord, if  resisted  in  taking  possession,  must  de- 
sist, and  did  not  limit  this  proposition  as  they 
should,  to  the  case  of  a  criminal  proceeding ; 
but  in  Mugford  y.  RichardMn,  6  Allen,  76, 
an  action  of  tort  in  the  nature  of  trespass  was 
held  not  to  lie  against  a  landlord,  who,  after 
taking  peaceable  possession  of  part  of  the 
premises,  oyercame  with  force  the  tenant^s  re- 
sistance to  his  repossession  of  the  remainder. 
The  same  law  was  laid  down  in  Winter  y. 
Stevens,  9  Allen,  626,  580,  where  the  circum- 
stances where  eyen  stronger,  entry  being  made 
by  the  owner  accompanied  by  fiye  men  and 
the  tenant  being  ejected  with  force.     The  gen- 
eral doctrine  that  expulsion  was  mere  aggra- 
yation  in  trespass  qu.  el,  and  answered  by- 
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plea  of  title,  was  declared  in  Merriam  y.  ,jrt7Zi9, 

10  Allen,  118,  and  the  right  to  expel  with 
necessary  force  affirmed  in  Pratt  ▼.  Farrar^ 
Tb.  5 19, '521,  and  decided  in  Morrill  v.  De  la 
Granja,  99  Mass.  883.  Clearly,  therefore,  no 
civil  action  is  maintainable  in  Massachusetts 
by  inference  from  the  general  prohibition  of 
the  statute. 

It  will  hare  been  apparent  from  the  cases 
cited  in  this  discussion  and  the  principle  upon 
which  they  have  gone,  that  no  such  distinction 
exists  as  has  sometimes  been  intimated,  re- 
stricting the  right  to  expel  to  cases  where  the 
entry  has  been  peaceable.  No  such  distinction 
has  ever  been  decided  to  obtain,  but  the  doubt 
has  arisen  from  the  language  of  the  courts ; 
as,  for  instance,  in  Mv^ord  t.  Richard$<m^ 
iupra,  where  it  is  said,  *'  the  landlord  being 
in  peaceable  possession  had  the  right  to  use 
force/'  Ac,  whence  the  inference  has  been 
suggested  that  such  peaceable  possession  was 
a  condition  precedent  to  the  right  to  expel. 
But  it  has  been  clearly  established  from  the 
cases,  that  the  possession  gained  by  force  is 
as  legal  as  if  gained  peaceably  and  equally 
efficient  to  revest  title,  the  criminal  liability  in 
no  way  affecting  the  efficacy  of  the  entry 
civilly. 

A  doubt  might  also  arise  from  a  hasty  per- 
usal even  of  some  of  the  cases  which  authorise 
a  forcible  repossession  by  the  lessor,  from  the 
terms  employed  by  the  courts  to  describe  the 
amount  of  force  permissible.  Thus  in  Winter 
Y.  Stevens,  9  Allen,  526,  580,  it  is  said  that  a 
tenant  at  sufferance  may  be  ejected  **  by  force 
if  reasonable  and  without  a  breach  of  the 
peace,  and,  not  disproportionate  to  the  exigen- 
cy." But  any  force  applied  to  a  person  against 
his  will  is  an  assault  and  a  breach  of  the  peace. 
The  exception  intended  is  merely  excessive 
force.  The  language  of  Parke,  B.,  above 
cited,  is  clearer,  and  admits  of  no  such 
ambiguity.     See  Harvey  v.  Brydges,  ante. 

If  excessive  force  is  used,  the  landlord  is 
liable  for  such  excess,  but  only  in  an  action 
of  trespass  for  assault.  Such  excess,  whether 
occurring  in  the  entry  or  subsequent  expul- 
sion, does  not  affect  the  legality  of  that  entry 
or  of  the  possession  thereby  acquired,  but 
inerely  fails  to  receive  frt)m  that  possession 
the  protection  which  a  proper  use  of  force 
would  have  had.     Thus,  in  Sampson  v.  Benry, 

11  Pick.  879 ;  18  Pick.  86,  the  landlord  though 
liable  for  the  excess  of  iorce  in  trespass  for 
assault,  was  not  liable  in  trespass  qu,  el..  It 
has  been  intimated  that  by  such  excess  of 
force  the  landlord  becomes  a  trespasser  ab 
initio,  as  his  authority  to  enter  is  one  given 
**  by  law  "  within  the  distinction  taken  in  the 
Six  Carpenters^  Case,  8  Co.  146  a ;  WTiitney 
V.  Sweet,  2  Fost.  10.  But  this  seems  to  be  a 
misapprehension.  Even  if  the  authority  of 
the  lessor  to  enter,  arising  from  the  contract 
of  demise  by  the  expiry  of  the  tenant's  title  in 
oiccordance  with  its  nature  or  its  terms,  could 

not  be  regarded  as  given  by  "  the  party " 
^rather  than  by  "the  law,"  still  "the  abuse 
f^f  the  authority  of  law  which  makes  a  tres- 


passer ah  initio  is  the  abuse  of  seme  special 
and  particular  authority  given  by  law,  and 
has  no  reference  to  the  general  rules  whidi 
make  all  acts  legal,  whi<£  the  law  does  not 
forbid :"  Page  v.  £sty,  15  Gray,  198.  It  was 
accordingly  held  in  this  case  that  the  right  of 
the  owner  to  expel,  flowing  from  title,  was  not 
such  a  special  and  particular  authority,  and 
that  the  owner  was  liable  only  for  excess  of 
force.  A  similar  rule  was  applied  fn  Johnson 
V.  ffannahan,  1  Strob.  813,  and  the  doctrine 
of  trespass  ah  initio  was  limited  to  cases 
where  the  act  without  a  license  would  be  a 
trespass,  such  as  the  right  to  distrain,  and  did 
not  apply  where  the  entry  was  under  title. 

But  while  it  is  clearly  the  English  law,  and 
the  undoubtedly  preponderating  opinion  in 
the  American  courts,  that  no  civil  action  lies 
against  a  landlord  for  regaining  with  force  the 
demised  premises,  unless  there  is  excess  of 
force,  and  then  only  for  such  excess ;  yet  in 
regard  to  the  statutory  process  for  restitution, 
we  apprehend  that  in  America  the  prevailing 
rule  is  the  reverse,  and  that  by  this  proceeding 
the  landlord  may  be  compelled  to  give  up  a 
possession  obtained  by  violent  means.  In 
England,  restitution  was  always  the  fniit  of  a 
criminal  process,  it  being  awarded  only  where 
the  party  forcibly  entering  had  been  convicted, 
or  at  least  an  indictment  had  been  found,  or 
where  the  force  had  been  found  on  inquisition 
before  a  justice  of  the  peace, — an  officer  of 
purely  criminal  jurisdiction.  See  Dalton^s 
Justice,  c  44.*  In  no  case,  moreover,  was 
restitution  made,  except  to  a  freeholder  under 
the  Stat  8  Hen.  VL,  or  to  a  tenant  for  years 
under  the  Stat  21  Jac  1.  Under  these  stat- 
utes, where  a  writ  of  restitution  was  sought 
it  was  requisite  for  the  title  of  the  plaintiff  to 
be  truly  set  out,  and  mere  possession  made  a 
prima  facie  title,  only  if  not  traversed  ;  lUx, 
V.  Wilson,  8  T.  R.  857,  860 ;  2  Chit  Crim. 
Law,  1186.  But  in  the  United  States  almost 
universally  restitution  is  given  on  a  summary 
civil  process.  We  do  not  propose  here  to  give 
in  detail  the  various  enactments  by  which  this 
is  conferred,  but  it  may  be  said  generally  with 
substantial  accuracy  that  a  bare  peaceable 
possession  without  title  suffices  for  its  main- 
tenance. Taylor,  Land.  &  Ten.  (5th  ed.)  sec 
789,  n.  5.  This  is  especially  true  of  the 
Western  States,  where  this  statute  was  re- 
garded as  the  means  to  prevent  entirely  the 
use  of  force  in  the  assertion  of  title,  an  evil 
mainly  to  be  apprehended  in  a  new  country ; 
and  if  force  was  used,  restitution  was  awarded 
irrespective  of  title,  the  intention  being  to 
compel  title  in  all  cases  to  be  settled  by  du3 
process  of  law :  King  v.  St.  Louis  Gas  Light 

*  '*  Restitution  is  made  bj  the  justice,  or  fa«  may  certify 
the  finding  before  him  as  a  presentment  or  indictment  to 
the  King's  Bench,  as  the  highest  criminal  conrt  In  S 
Blaekst.  Comm.  179,  it  is  said  that  restitution  is  rosde  fot 
the  'civil  injury/  and  a  fine  for  the  'criminal  iojuiy. 
This  merely  refers  to  the  person  who  is  to  reoeive  tbe 
penalty  imjMsed.'but  does  not  make  the  proceeding  in  any 
way  civil  any  more  than  the  indictment  agaiost  common 
carriers  for  negligence  causing  death  is  nndei  tlie  Mitsss* 
chusetts  statute,  beranse  the  fine  goes  to  the  representa- 
tives of  the  deceased." 
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CV>.,  84  Mo.  34.  In  some  States  it  was  incor- 
porated into  the  act,  giving  the  process,  that 
title  should  not  be  inquired  into  therein; 
Alabama  Rey.  Code,  1867,  sec  8807;  New 
Jersey,  Nixon's  Dig.  of  1861,  p.  801 ;  Iowa 
Code,  sea  2362 ;  and  where  not  so  expressly 
enacted,  the  same  rule  was  held  to  prevail  at 
law.  Thus,  in  the  case  last  cited,  following 
Krexet  V.  Meyer^  24  Mo.  107,  "  lawfully  pos- 
sessed" was  constructed  to  mean  merely, 
^*  peaceably  posseted,"  and  no  proof  of  want 
of  title  in  the  complainant  was  admissible. 
The  effect  has  been  to  produce  in  some  degree 
the  evil  sought  to  be  avoided,  and  a  scramble 
for  the  possession  is  the  result,  as  the  party 
first  in  actual  possession,  however  defective 
his  title  or  clear  his  want  of  one,  can  only  be 
ousted  by  the  slow  process  of  a  real  action ; 
and  the  court  will  go  through  the  circuity  of 
restoring  possession  to  a  tenant  at  sufferance, 
whom  they  will  immediately  thereafter  dis- 
possess on  a  like  summary  proceeding  brought 
by  the  landlord  under  the  other  branch  of  the 
statute. 

But,  however  widely  elsewhere  this  doctrine 
may  prevail,  we  doubt  if  it  is  the  true  con- 
struction of  the  statute  in  Massachusetts.  By 
Gen.  Stat.  c.  187,  sec  1,  it  is  enacted  that  **no 
person  shall  make  entry,  &c.,  except  where 
his  entry  is  allowed  by  law,  and  in  such  cases 
be  shall  not  enter  with  force,  but  in  a  peace- 
able manner."  By  sea  2,  "  When  a  forcible 
entry  is  made,"  &a,  "or  the  lessee  holds  over," 
&a,  "the  person  entitled  to  the  premises  may 
be  restored  to  the  possession."  The  language 
here  is  unlimited,  and  every  forcible  entry  is 
prohibited  and  made  cause  for  restitution. 
The  words  used  are  only  ^^may  be  restored," 
but  this  could  hardly  be  considered  to  give  a 
discretion.  It  is  apparent,  however,  that  every 
forcible  entry  is  not  ground  for  restitution,  as, 
for  instance,  on  the  possession  of  a  servant : 
State  V.  CurtU^  4  Dev.  k  B.  222 ;  for  there 
the  possession  is  in  admitted  subordination  to 
the  title.  By  the  Massachusetts  statute,  res- 
titution is  to  be  made,  not  to  the  "  complain- 
ant," but  to  the  "  person  entitled."  But  no 
special  weight  can  be  attributed  to  this  differ- 
ence of  language,  as  this  particular  expression 
was  not  part  of  the  original  Statute  of  Forcible 
Entry,  Stat  1784,  c  8,  but  was  introduced 
fron^the  Stat  of  1885,  c  89,  which  gave  sum- 
mary process  against  tenants,  when  these  two 
acts  were  incorporated  in  one  in  chap.  104  of 
the  Revised  SUtutes.  By  the  Stat  of  1784, 
c.  8,  restitution  was  to  be  made  to  the  "  com- 
plainant;" and  there  is  no  ground  for  attri- 
buting to  the  legislature,  from  their  adoption 
of  the  expression  in  question,  any  intention  to 
limit  the  class  of  persons  who  could  have  resti- 
tution, to  those  who  showed  title.  By  the 
Stat  of  1784,  c.  8,  it  was  given  to  any  person 
dispossessed ;  for  although  the  general  prohi- 
bition of  force  in  sec.  1  of  chap.  137  of  Gen. 
Stat  was  not  in  the  Act  of  1784,  but  was  first 
introduced  by  the  revising  commissioners  in 
1836,  yet  it  was  expressly  stated  by  them  to 
have  been  part  of  our  common  law,  and  its  en- 


actment to  be  merely  declaratory ;  Commis- 
sioners' notes  to  chap.  104;  and  this  has  been 
affirmed  in  Commonwealth  v.  Shattuch,  4 
Cush.  141, 144.  Hence,  though  the  provincial 
statute  of  18  William  III.  gave  restitution  only 
to  a  dieeeitee^  that  is,  to  a  freeholder, — for  this 
statute  was  derived  from  and  receives  the  same 
construction  as  the  statute  8  Hen.  VL,  see 
Preehy  v.  Freely y  13  Allen,  284, — it  is  clear 
that  the  literal  construction  of  the  statute  of 
1784  authorized  restitution  to  every  one  who 
complained  of  dispossession  with  force. 

But  though  neither  the  history  nor  the  con- 
struction of  sees.  1  and  2  of  the  Gen.  Stat  c. 
187,  discloses  any  restriction  on  the  class  of 
persons  *' entitled"  to  restitution,  we  think 
such  a  restriction  is  clearly  implied  from  an- 
other section  of  the  same  statute.  It  is  pro- 
vided by  sec  9,  following  sec.  18  of  c.  120, 
that  if  the  title  is  drawn  in  question  in  this 
proceeding  by  plea  or  otherwise,  the  case  shall 
DO  removed  and  the  title  determined  by  a 
higher  court  That  this  cannot  refer  to  the 
clauses  of  this  chapter  relating  to  process 
against  tenants  holding  over,  is  evident,  for  the 
estoppel  of  the  tenant  in  this  process,  to  con- 
test by  any  plea  his  lessor's  title,  has  been  re< 
peatedly  recofoiized:  Cohum  v.  Palmer^  8 
Cush.  124 ;  Oaiee  v.  Munroe,  Ih.  282  ;  Green 
y.  TourUlhtt,  11  Cush.  227.  The  right  to 
introduce  the  issue  of  title  can  only  therefore 
apply  to  the  process  of  forcible  entry ;  and 
title  seems  recognized  by  implication  as  a  snf- 
ficient  answer  to  the  force,  and  to  restitution 
therefor. 

This  view  is  strengthei^ed  by  the  recent  de- 
cisions, which  hold  that  in  this  summary  pro- 
ceeding, if  the  plaintifTs  title  determines  pen- 
dente lite,  judgment  for  possession  will  not 
issue :  King  v.  LatDeon,  98  Mass.  809  ;  Casey 
T.  ITing  lb,  608.  These  were,  it  is  true,  cases 
between  landlord  and  tenant ;  but  the  principle 
upon  which  they  proceed  seems  clearly  to  be, 
that,  where  the  question  of  title  is  examinable, 
possession  will  not  be  awarded  pn  a  summary 
proceeding  to  one  who  at  the  time  of  judgment 
is  not  entitled  to  the  premises,  whatever  right 
he  may  have  had  to  institute  the  proceeding. 
The  title,  it  may  be  observed,  which  determines 
the  right  to  possession  is  not  merely,  as  under 
the  English  statutes,  above  referred  to,  a  sub- 
sisting freehold  or  term  for  years ;  but  is  any 
existing  possessory  right,  which  would  au- 
thorize an  action  of  trespass,  and  for  this  a 
tenancy  at  will  is  sufficient ;  Dickinson  v.  Good* 
speed,  8  Cush.  119.  The  construction  of  the 
statutes  which  we  suggest,  does  not  therefore 
trench  on  the  right  of  possession  under  any 
valid  title,  however  slight,  and  it  seems  to  be 
a  correct  conclusion,  that  in  Massachusetts 
restitution  by  the  summary  statutorr  proceed- 
ing will  not  be  given  in  any  case  where  there 
is  not  title  enough  to  maintain  trespass ;  and 
a  landlord  may  safely  regain  possession  by 
force  if  he  use  no  more  than  is  necessary,  and 
will  incur  no  more  liability  to  the  statute  pro- 
cess than  to  an  action  of  trespass  qu,  el,  or  for 
assault — American  Law  Review, 
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SIMPLE  CONTBACTS  As  AFFAIBS 
OF  BVEBT  BAT  LIFB. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

OASES. 

LlASI — Corns ATXT  HOT  TO  ASftOIT^-'VotOllTABr 
ASBiaWMEKT   IH  Ill80LTlHlOT^FOBTnTUtt.<^Tlra ' 

lessees  under  »  lease  containing  a  eoTonant  not 
to  assign  withovt  leave,  in  the  statutoiy  foni» 
made  a  Tolantary  aasignraeni  in  insolTenoj  ob 
tbe  17di  Maj,  ISOiK  The  a«ifnet  aold  if- 
stoek-in-trade  of  the  iasolTints;  iA»  1N199  diy 
goods  merchants,  and  thepurohaser  took  posSiBiv* 
sion  of  the  premises  firom  him  on  the  27th  Mhy, 
the  assignee  also  oocnpjing  a  room  there  for  &e 
management  of  the  estate:  ffildi  that  stteh  aa^ 
slgnment  irafl  a  breach  of  the  ooTenant  aod  a 
ferfeltnre,  for  tiie  teftl  pttSkM  to  the  asKlglee, 
under  the  protlsions  of  the  InSdTent  Act,  and  if 
any  election  to  accept  It  were  aecessarj  on  his 
part,  it  was  shewn  bj  his  oondaot.-«-ifa^€0  t. 
Rankm,  EUwti,  Allan  and  BoHimnt  29  t.  0. 
Q  B.,  Ut. 


WABSBotrstf  Btfosi^s— Coir.  SfAt;  C.  0ff.  64t 
24  Vie.  CH.  28.— The  plaintiffs,  a  bank,  claimed 
Utle  to  goods,  under  C.  S.  C.  eh.  64,  seo.  8,  bj 
Tirtne  of  a  warehouse  receipt  signed  hj  dCfsBd* 
ants,  acknowledging  to  haTO  receiTed  /torn  HU 
plaintiff*  6000  Ibn.  of  Wool,  deposited  in  defend- 
ant's warehouse,  sulject  to  the  pMutilKi'  order. 

Htld^  affirming  the  decision,  but  dissenting 
from  the  opinions  expressed  in  the  Queen's  Bench 
— that  such  receipt,  giten  directly  to  the  pl«n« 
tiffs,  was  not  within  the  statute,  which  authorises 
otalj  a  transfer  bj  endorsement;  and  that  the 
plaintiffs  therefore  could  not  recoTcr. — The  Roffal 
Canadian  Bank  ▼.  MiUer  H  al^  29  U.  C.  Q.  B. 
266. 


i*>ki 


Sali  or  oooM— F.  0.  6.— ^JS^elef,  rerersing  the 
judgment  of  the  Queeli's  Bench,  that  upon  a  con- 
tract for  the  sale  of  10,000  bushels  of  oats,  "at 
40  cents  per  84  lbs.,  free  en  board  at  Kingston^** 
the  porohasto  was  not  bound  to  pi^  or  tender  the 
price  before  requiring  the  seller  to  put  the  cats 
on  bofird.— C^arA;  r.  Bon,  29  U.  0.  Q.  B.  802. 


BjBOTiniHT  — SfrATun  t>v  laintATreirs^^Pea- 
ftBBsioR  inmsR  Dttionm  tiTLt.-^Wheire  a  b<mh 
fide  pnrChhser  claims  h  whole  lot,  of  Which  a  per* 
tion  is  cleared,  under  a  title  which  turns  out  to 
be  defbctiTe,  and  while  cultiTating  stioh  portion 
treats  the  wild  and  uncultlTated  pavt  as  owners 
under  such  circumstances  usuatlj  do^  there  Is 
eridenoe  to  go  to  a  Jury  to  sustain  his  title  by 
possession  to  the  whole. 


In  this  case  the  grantee  of  the  Crown  died  in 
1888,  having  by  his  wiU  dcTised  to  his  wife  hU 
personiJ  properly  only.  Supposing  that  it  pan- 
ed  the  real  estate  also,  she  registered  the  will, 
leased  this  land,  one  hundred  acres,  and  reedTtd 
the  rents  until  1S48,  when  she  sold  it  for  its  Ml 
TSlue  to  one  L.,  who  sold  to  defendant  in  the  fol- 
lowing year,  there  being  then  about  thirty-fin 
aifW  dearsd.  Defendant  took  possession  od  hu 
purchase,  built  a  hoose^  and  had  occupied  it  tnx 
since»  hating  cleared  about  twenty  acres  dots. 
The  heir-at-law  of  the  patentee^  who  was  nx 
years  old'  when  his  father  died,  brought  eject 
flsuntin  1868,  so  that  the  statuto  had  eleulj 
ru»  against  htm-aeia  all  of  which  diere  had  bra 
posseesionu 

The  Jury  found  that  defendant  had  held  pos- 
session of  the  whole  one  hundred  acres  for  more 
than  twenty  years. 

Held,  that  such  Tcrdiet  was  warranted,  tad 
that  the'plmotiff  could  not  reoover. 

far  Morrimm,  /^.^PaysMUt  of  taxes  on  tbe 
ildiole  is  an  Important  fact  in  sndt  arcaae.— Z^ii 
t»  Sendenon,  29  V.  C.  Q.  B.,  844. 


CowjmwmoM  ov  Tn  Act  29  Victobia,  cs&r. 
28,  aaoTxoH  28. — Where  certain  creditors  of  a 
deceased  insoltent  raed  his  executor,  reootercd 
Judgments,  and  sold  his  real  estate,  and  got  paid 
in  f^n :  ffeld,  that  they  were  still  boaad  to 
account,  and  that  the  other  creditors  of  the  in- 
soltent  were  entitled  to  hate  tbe  whole  estate 
distrilnited  pra  raia,  under  the  Aot  29  Victoria, 
chapter  QB^-^Tke  Bank  0/  BHii$k  North  Amene4 
T.  Mallmy,  17  Grant,  102. 


Patbbt  fob  xbtbbtioh — NoYBLTT. — ^The  plain- 
tiff had  obtained  a  patent  for  an  ioipreTed  geariag 
fbr  dtiting  the  cylinder  of  thrediiBg  maohioca; 
and  the  gearteg  was  a  considerable  tmproTemeat: 
but,  It  appearing  that  the  same  giearing  bad  been 
previously  used  for  other  machines,  though  do 
one  had  before  ^>plied  It  to  threshing  msebioei, 
•^t  was  kM,  that  the  novelty  was  not  sufficient 
under  the  statute  to  suatain  the  pateat^iMi 
T.  MePkinon,  17  Grant,  28. 


IHSOLTXBOT — MoBTOAOI    to    OBBDXroE—lLU- 

eAL  mraBBBOB. — ^A  banking  firm  in  Toronto, 
having  beoeme  ombarrassed  by  gold  (^rations  in 
Hew  Toiki  affiled  to  the  Plaintiffs,  to  whom  the; 
owed  f 60,000,  to  advance  them  $15,000 more; 
and,  in  order  to  obtain  the  advance,  they  offered 
to  secure  both  debts  by  a  mortgage  on  tbe  real 
eetaU  of  one  of  the  partners,  worih  $30,00a 
The  plalntlffli  agreed,  made  the  advance,  nsd  ob* 
tained  the  mortgage.  In  less  than  three  months 
afterwards  the  debtors  became  insolrept  oodtf 
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the  act  They  were  indebted  beyond  their  meuis 
of  paying  at  the  time  of  ezecnting  the  mortgage* 
but  they  did  not  consider  themaeWes  io,  nor  were 
the  mortgageei  aware  of  it  The  mortgage  was 
not  given  from  a  deeire  to  prefer  the  mortgageea 
OTer  other  eieditore,  bat  lolely  ae  a  means  of 
obtaining  the  adTanoe  whic^  tliey  thonglit  woald 
enable  them  to  go  on  with  their  basiness  and  pay 
all  their  creditors : 

Held^  that  as  respects  the  antecedent  debt  the 
mortgage  was  Talid  as  against  tk^  assignee  in 
insoWency. — Th€  So^al  Canadian  Bank  t.  Kar^ 
17  Grant,  47. 

FixTumn. — ^In  the  abseiled  df  special  contract, 
tenants*  fixtures  cannot  be  remoTed  after  the 
termination  of  the  lease  by  breach  of  condition 
sod  re-entry. — Pugh  t.  Arion^  L.  R.  8  Eq.  626. 


MAGISTBATES,  MCJNICIFAIi, 
INSOLT2NCY,  «b  SCHOOIi   LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

FoBOKT. — It  is  forgery  tb  make  i,  deed  fraiidtf. 
lently  with  a  false  date,  when  the  date  is  a  mate-, 
rial  part  of  the  deed,  altbongh  the  deed  is  in  fact 
made  and  executed  by  and  between  the  persons 
by  and  between  whom  it  purports  to  be  made 
and  executed. — The  Queen  t.  Miiton^  L.  R.  1  C. 
C.  200. 


PXISOIPAL  AXD  SUMTT— RXOOONIZASOS. — Two 

persons  became  bound  for  the  due  appearance 
of  a  person  confined  in  gaol  on  a  criminal  charge 
and  the  recognisance  was  prepared,  as  if  the  ao* 
eased  and  his  two  sureties  were  to  Join  therein ; 
hot  the  Justice  discharged  the  prisoner  without 
obtaining  his  acknowledgement  of  the  recogni- 
uoce :  Held,  that  this  had  the  effect  of  discharg- 
ing the  aureUes. — RaeUM  t.  The  Attorney  Gene- 
ral, 17  Qrant,  1. 


appeared  that  both  had  been  passed  after  due 
notice,  and  after  opposition  by  the  applicant  and 
others  before  the  council,  and  that  a  school  had 
been  opened,  and  school  taxes  collected  and 
expended  in  the  section  as  separated : 

Seld,  as  to  the  resolution,  that  the  delay  in 
mdvlng  was  a  sufficient  reason  for  refasiog  to 
intertoe ;  and  ns  to  the  by-law,  (the  merite  being 
against  the  application,  on  the  affidavits)  that 
though  informal  it  was  not  substantially  defec- 
tiTC,  and  was  not  open  to  objection  as  being 
retroaetiTO.  The  rule  was  therefore  discharged, 
but  without  costs.—- 2/«ddlin^Aam  and  the  Corpo^ 
ration  of  the  Ti>tMh^  ofBeaiUnek,  29  U.  C.  Q.B., 
206. 


School  sxctioms — Sbpabatiok— Ik?  o&mal  bt- 
LAW— DsLAT  IX  Moyixo  TO  QUASH. — The  Corpo- 
ration on  the  7  th  December,  1867,  passed  a 
resolution,  that  a  petition  asking  for  a  separation 
from  school  section  0,  and  to  form  a  separate 
section  consistiAg  of  certain  lots,  be  grakted, 
and  a  meeting  be  called  to  elect  trusteee. 

On  the  8rd  Octob^,  1868,  they  posied  ft  by- 
law, enacting  that  this  resolution  i/hould  '*  remain 
eoofirmed,  whole,  and  entirely  without  abatement 
whatsocTer,  with  the  fbree  and  effect  of  a  by-law 
of  this  corporation." 

The  applicant  In  Hichaetmas  Term,  1868, 
nioTed  to  quash  the  by-law  and  resolution.    It 


HiQHWAY  — ^  Obstiittotiov — Ix  DiOTitBXT. — De- 
fendant being  indibted  for  CTerflowinjgf  a  highway 
with  water  by  medns  of  $t  mill  dam  maintained 
by  him,  objected  that  there  was  no  highway,  and 
oould  be  no  contictibn,  becduse  the  road  orer- 
fiowed,  iflnoi  iriM  in  dt'lgtilkl  alVoWahbe,  had 
been  in  sonie  places  enclosed  and  cultivated.  It 
was  use^,  howcTer,  at  other  points,  and  those 
who  had  enclosed  it  were  anxious  that  it  should 
be  opened  and  thivelled  ^Hibh  tbey  said  was 
iknpossibU  owing  to  the  OTerfibijr.  The  o?efflow 
too  was  at  other  parts  than  tliose  io  enclosed. 

Held,  thkt  a  conTlctioik  was  d^early  right  — 
Reffiria  ▼.  Leei,  29  U.C.  Q.d.,  221. 


Bailway  Cd.— AssissmnrT.— The  omission  of 
tKe  assessor  to  distinguisb,  tn  his  notice  to  a 
Ballway  Co.,  between  the  Talue  of  the  land  occu- 
pied by  the  road  and  their  other  real  property 
OS  required  by  tiie  act,  does  not  aToid  the  assess- 
ment 

Snch  an  omission  may  be  corrected  on  appeal 
by  the  Court  of  Revision  and  County  Court  Judge. 
Scragg  t.  Corporation  of  London,  27  U.  C.  R. 
268,  dissenting  from  Corporation  of  London  ▼. 
Chreat  Weetem  Railway  Co.,  16  U.  0.  R.  500, 
dpproted  of  ahd  follolred  on  this  point. 

By  agreement  between  the  plalntlfis  and  the 
Erie  and  Niagara  Railway  Co.  the  plaintiffs  were 
working  the  latter  railway  with  ifaeiir  own  engines 
&iid  ears,  and  the  'defMdant,  oa  eolleetbr,  seised 
the  plointiffii'  bar  oh  such  railway  lV>r  taxes  due 
by  the  Brie  and  t^iagara  Railway  Co.  in  respect 
of  ether  land  belonging  to  that  company  :  Meld, 
that  such  leifm^  was  unauthoris^  for  the  car 
wheii  taken  iNm  in  the  pUtntift'  polseseion  and 
thiair  own  propeHy.— ^«  Oreai  Wiit&n  SaUway 
Co.  T.  Rogers,  29  U.C.  Q.B.,  246. 
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ONTABIO  BEFOBTS. 


ELECTION  CASE. 


fRiported  by  Hknbt  O'Brien,  Esq.,  Barriittr'at-LawJ 

Rig.  bx  bil.  Flatib  t.  YahVblbob. 

Municipal  election — QuaJiJlcation  (/  eandidaU^Efeet  of 

incwmbranete. 

Eeldt  that  the  fact  of  the  property  on  which  a  caadidmte 
ieekfl  to  qualify  being  incumbered,  cannot  be  taken 
Into  consideration  for  the  purpose  of  redncing  the  amoont 
for  which  he  appears  to  be  rated  on  the  roll,  which  mnst 
be  taken  to  be  conclusive  as  to  his  property  qualification. 
[Chambers,  March  16,  1870.— ifr.  DaUon.] 

It  was  alleged  in  the  statement  of  the  relator, 
that  Daniel  J.  VanVelsor  had  not  been  dul  j  elect- 
ed, and  bad  nojustlj  usurped  the  office  of  deputj 
Reeve  in  the  said  Township  of  Harwich  in  the 
County  of  Kent,  under  the  pretence  of  an  elec- 
tion bold  on  Monday,  the  8rd  of  January,  1870.' 
and  it  was  declared  that  he,  the  said  relator,  had 
an  interest  in  the  said  election  as  a  Toter,  and 
the  foUowinf^  cause  was  alleged  why  the  election 
of  the  said  VanVelsor  to  the  said  office  should  be 
declared  inralid  and  roid,  namely :  That  the  said 
VanVelsor  was  not  duly  or  legally  elected  or  re- 
turned, in  that  he  was  not  qualified,  not  haTing 
sufficient  property  qualification,  he  being  assess- 
ed and  rated  as  a  freeholder  on  the  last  rcTised 
Assessment  Roll  of  the  Township,  for  certain 
lots,  which  were  assessed  and  valued  in  the  wbol  e 
on  the  said  Roll,  at  the  sum  of  $470 ;  and  all 
the  said  lots  were,  at  and  before  the  said  election, 
encumbered  by  a  mortgage  made  by  the  said 
VanVelsor,  to  secure  payment  of  $1125,  and 
which  was  still  unsatisfied  and  undischarged, 
and,  also  by  a  writ  of  fieri  faeias  against  the  lands 
and  tenements  of  the  said  VanVelsor  and  others, 
and  which,  at  the  time  of  the  said  eleotion,  re- 
mained for  execution  in  the  hands  of  the  Sheriif 
of  the  County  of  Kent,  having  been  deHvered  to 
him  on  Ist  April,  1869,  and  these  incumbrances 
were  much  more  than  the  value  of  the  said  pro- 
perty. 

A  number  of  affidavits  were  filed  on  both  sides, 
on  which  there  was  much  discusssion,  but  the 
main  facts  necessary  for  the  consideration  of  the 
case,  and  on  which  it  turned,  as  found  by  Mr. 
DaUon,  weie  as  follows:  That  the  defendant  was 
assessed  as  above,  at  $470 :  that  the  mortgage 
spoken  of  was  entirely  paid  before  the  election : 
that  the  above  judgment  was  paid  or  assigned  to 
the  defendant  since  the  election:  that,  at  any 
rate,  since  November  last,  the  defendiant  had 
in  his  possession  goods  liable  to  the  execution  to 
an  amount  greater  than  the  amount  of  the  judg- 
ment ;  but  both  the  writ  against  goods  and  lands 
•till  remained  in  the  aheriff's  hands. 

John  Patierion,  for  the  defendant,  shewed 
cause.  The  defendant  having  paid  the  mortgage, 
that  objection  falls.  The  defendant  has  goods 
sufficient  to  cover  the  execution,  and  as  the  writ 
against  goods  must  be  satisfied  first,  the  writ 
against  lands  is  really  no  incumbrance. 

0*Brien  for  the  relator.  The  defendant  has 
up  to  the  present  time  pretended  that  these  in- 
cumbrances were  bona  pde  charges  on  his  pro- 
perty, and  it  is  only  when  It  suits  his  purpose, 
that  they  are  pretended  to  be  paid  or  assig|ned ; 
but  the  fi,  fa,  lands  is  in  fact  an  incumbrance, 
even  if  there  are  goods  to  satisfy  the  claim,  it 


binds  his  interest  in  the  lands,  though  no  sale 
can  take  place  until  the  goods  are  exhausted. 
[Mr.  Dalton — Can  the  fact  of  an  incumbrance  oa 
the  property,  whereon  it  is  sought  to  qualify,  be 
taken  into  consderation  here  ?]  The  statute  is 
silent  on  the  point,  but  it  contemplates  the  neces- 
sity of  the  candidate  having  a  property  qualifi- 
cation :  see  29-80  Vic.  cap.  61  sec.  70 ;  and  ia 
Blakely  v.  Canavan,  1  V.  C  L.  J  N.  S.,  188 ;  it 
seems  to  be  taken  for  granted  that  the  ineura- 
brances  are  to  be  deducted  from  the  value  sa 
rated.  There  is,  however,  no  express  dedsioa 
on  this  point 

Mb.  Daltov. — Substantially  the  defeodast 
was  qualified.  Is  be  technically  so  under  the 
statute  T 

At  the  time  of  the  election  the  judgment  and 
the  writ  against  lands  remained  a  charge.  To 
satisfy  that  judgment  the  defendant  had  goods, 
sufficient  in  amount,  and  a  writ  upon  the  judg- 
ment against  goods  was  in  the  h^nds  of  the 
sheriff. 

The  enactment  as  to  quallfieation  is  sec.  70 
29-80  Vic.  cap.  61 :  "  The  persons  qualified  to 
be  elected  Mayors,  Aldermen,  Reeves,  Depnty 
Reeves,  and  Councillors,  or  Police  Trustees,  are 
such  resideniB  of  the  municipality  within  which, 
or  within  two  miles  of  which,  the  municipality 
or  police  village  is  situate,  as  are  not  diequ%lified 
under  this  Act,  and  have,  at  the  time  of  the  elec- 
tion, on  their  own  right,  or  in  the  right  of  their 
wives,  or  proprietors,  or  tenants,  a  legal  or 
equitable  freehold  or  leasehold,  rated  in  their 
own  names  on  the  last  revised  assessment  roll  of 
such  municipality,  or  police  village,  to  at  least 
the  value  following— (Then  follow  the  amounts 
in  different  cases,  and  in  this  case  to  $400  free- 
hold, or  leasehold  to  $800.)  •' And  the  qualifi- 
cation of  all  persons  where  a  qualification  is 
required  under  this  Act,  may  be  of  an  estate 
either  legal  or  equitable.*' 

Now  if  the  defendant's  assessed  qualifications 
of  9470  is  to  be  affected  by  the  charge  of  the  JL 
fa,  lands,  that  is,  if  the  amount  of  the  judgment 
is  to  be  deducted  from  the  assessed  value  in  com- 
puting the  amount,  it  would  perhaps  be  difficult 
to  decide  that  the  possession  of  goods  by  the  de- 
fendant could  avoid  that  result.  For  thoogh 
the  goods  must  first  be  exhausted  before  the 
lands  can  be  sold  to  satisfy  the  judgment,  or  even 
though  the  defendant  had  money  in  the  bank  for 
that  purpose,  still,  if  liens  and  encumbrar^ces  are 
to  be  taken  into  account,  the  fi.  fa.  lands,  so  long 
as  the  judgment  is  unsatisfied  remain  a  lien — and 
it  would  perhaps  require  some  express  provisions 
to  enable  me  to  set  first  against  that  lien  other 
countervailing  assets,  and  thus  to  free  the  land. 

But  can  charges  of  this  nature  be  taken  Jnto 
account  at  all  ?  I  have  looked  for  cases  upon*this 
point  but  find  none — I  find  the  point  taken  in 
argument,  and  in  one  case  noticed  in  the  judg- 
ment, but  never  that  I  can  see  decided. 

The  words  of  the  statute  are,  **  have  at  the 
time  of  the  election  in  their  own  right,  or  in  the 
right  of  their  wives,  a  legal  or  equitable  freehold 
or  leasehold,  rated  in  their  own  names  on  the 
last  revised  assessment  roll  of  such  municipality 
&c."  If  the  clause  means  such  a  thing,  no  word 
is  sidd  as  to  the  value  hejfond  ineumhranceSf  or 
any  thing  at  all  of  value,  except  the  value  as 
'*  rated  "  by  the  assessor.  The  facts  necessary 
in  strict  grammatical  construotion  are,  that  they 
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8ball  hsTe  the  estate  at  the  time  of  the  election, 
and  that  it  was  rated  in  their  names  at  the  pro- 
per amoant  on  the  last  ref  ised  assessment  roll. 

Bat  how  is  it  held  in  analogons  eases  T  Take 
the  case  of  Toters  at  mnnioipal  eleetions — their 
right  depends  npon  the  76th  section  (now  Taried 
by  the  Statute  of  Ontario,  bat  not  as  affecting 
the  present  matter) — they  mast  be  seTerallj,  bat 
not  jointly  rated  on  the  then  last  rcTised  assess- 
ment roll,  for  real  property  held  in  their  own 
right  or  that  of  their  wiTcs,  as  proprietors  or 
tenants — and  the  olanse  declares  sach  rating  ab- 
solute and  final.  Certainly  in  this  case  the  law 
permits  no  enquiry  into  incumbrances. 

The  only  oath -that  can  be  administered  to  a 
freeholder  appearing  on  the  roll  to  haye  the  pro- 
per qaalification  is,  that  he  is  of  the  full  age  of 
twenty-one  years,  is  a  natural  bom  or  naturalised 
subject,  that  he  has  not  before  Toted  at  that  elec- 
tion and  that  be  is  the  person  named  in  the  Roll : 
eee  Reg.  ex rel.  Ford t.  CoUingham,  1  U.  0.  L.  J.  N. 
8.  214;  Jteg.  ex  rel.  Chamberey,  AUiaon,  lb.  244. 

Then  as  to  parliamentary  elections  (section  81) 
the  law  is  as  I  take  it  the  same.  The  require- 
ment is,  that  tbey  should  be  entered  on  the  last 
rcTised  asfcssment  roll,  as  the  owner  or  occupant 
of  real  property,  of  the  actual  Talue,  &c.  No- 
encumbrance  affects  the  right.  There  can  be  no 
enquiry  as  to  qualification  except  as  to  the  iden- 
tity of  the  party  with  the  name  on  the  roll 

I  will  notice  two  other  cases  where  the  legis- 
lature has  intended  an  opposite  effect,  and  has 
expressed  it  very  clearly. 

As  to  candidates  at  parliamentary  elect! onSi 
the  qualification  is  to  the  Talue  of  £600  sterling, 
cspreased  to  be  **OTer  and  aboTC  all  rents, 
charges,  mortgages  and  incnmbrances,  charged 
npon  and  due  and  payable  out  of  or  affecting  the 
same;"  Imp.  Stat.  8-4  Vic.  cap.  86,  sec.  28. 
No  one  can  hare  doubt  or  hesitation  here. 

Then  take  the  case  of  magistrates.  By  Consol. 
Stata.  Canada,  cap.  100,  sec.  8,  the  qualification 
must  be  '*  orer  and  aboTe  what  will  satisfy  nnd 
discharge  all  incnmbrances  affecting  the  same, 
and  o?er  and  aboTe  all  rents  &o.,  payable  oat  of 
or  affecting  the  same." 

Looking  at  the  oareftil  and  explicit  language 
used  in  these  cases,  it  seems  not  reasonable  to 
conelade  that  in  the  oaae  of  municipal  candidates 
the  legislature  meant  any  more  than  the  gram- 
matical meaning  of  the  language  need  oonteys, 
and  I  therefore  think  that  the  defendant  being 
rated  in  his  own  name  on  the  last  rcTised  assess- 
ment roll  for  a  fireehold  estate-— of  the  proper 
▼alne — and  havhug  that  estate  at  the  time  of  the 
election,  is  properly  qualified,  and  that  the  Jadg- 
ment  standing  against  him  does  not  affect  it 

I  mnst  give  the  costs  against  the  relator,  as  it 
does  not  appear  that  exertions  were  made  to  as- 
certain whether  the  incumbrances  charged  as 
affecting  the  Talnatlon  were  existing  at  the  time 
of  the  election. 

Judgmint/ar  defendant  with  coett. 


RiOISA  BX  KII..    GiBB  Y.    WhITS. 

Municipal  eUetion— DismtaHJlctUion — Indiant  —SnfnmF' 

eKieement. 

An  ItdUn,  who  1b  a  British  inttJect  and  otherwiae  qualified 
(in  this  case  by  holding  real  estate  In  fee  simple  to  a 
solBcient  amoontl  has  an  equal  right  with  any  other 
British  subject  to  nold  the  position  of  RecTe  of  a  muni- 
cipality, even  though  not  enfranchised,  and  receiving  as 
an  Indian  a  porUon  of  the  annual  payments  from  the 
common  property  of  his  tribe. 

{[Chambers,  March  28, 1870— Ifr.  Dalton.] 

O'Brien,  for  the  relator,  obtained  a  quo  war- 
ranto summons  to  try  the  validity  of  the  election 
of  the  defendant  to  the  office  of  Reeve  of  the 
Township  of  Anderdon,  in  the  County  of  Essex. 

Tht  statement  of  the  relator  complained  that 
Thomas  B.  White  had  not  been  duly  elected 
to  the  office  of  RecTC  in  the  Township  of  Ander- 
don and  usurped  the  office  under  the  pretence 
of  an  election  held  on  the  first  Monday  in  Janu- 
ary ;  and  that  Dallas  NorTell  of  Anderdon  afore- 
said, merchant,  was  duly  elected  thereto,  and 
ought  to  hare  been  returned  at  the  said  election  ; 
and  the  following  causes  were  stated  why  the 
election  of  the  said  T.  B.  White  to  the  Baid  office 
should  be  declared  inralid  and  Toid,  and  the  said 
Dallas  Norvell  be  duly  elected  thereto,  namely : — 
That  the  said  Thomas  B.  White  was  an  Indian, 
and  a  person  of  Indian  blood,  and  an  acknow- 
ledged member  of  a  tribe  of  Indians,  and  not  in 
any  way  enfranchised  or  exempted  from  the 
disabilities  of  Indians,  and  as  snch  was  disqualified 
from  holding  the  property  qnalification  necessary 
to  entitle  him  to  soch  office,  and  that  therefore  he 
had  not  the  necessary  qualification,  either  of  pro- 
perty or  otherwlse,and  that  the  said  Dallas  Norrell 
was  the  only  other  candidate  for  the  said  office, 
and  should  be  declared  elected. 

There  appeared  to  be  no  dispute  about  the 
facts  of  the  case.  The  defendant  was  born 
i^  Ontario,  as  was  his  father  before  him ; 
he  was  the  son  of  the  Chief  of  the  Wyandotte, 
or  Huron  Indians,  of  Anderdon ;  he  was  neter 
*'  enfranchised "  under  our  statute,  and  from 
time  to  time  receiTed  his  portion  of  the  annual 
payments  from  the  property  of  his  tribe ;  he 
bad  for  the  last  twel? e  years  been  engaged  In 
trade  —  latterly  rather  extensiTclj  ;  he  had 
been  for  some  years  the  owner  in  fee  simple  of 
patented  lands  in  Anderdon,  on  which  he  lired  ; 
but  these  lands  were  not  allotted  to  him  from  the 
lands  of  the  tribe,  but  were  acquired  by  himself. 
The  value  was  beyond  the  necessary  qualification. 

Oeler,  shewed  cause. 

Of  Brim,  contra. 

Con.  Stat  Can.  cap.  9 ;  Con.  Stat.  \J.  C.  cap. 
81 ;  81  Vic.  (Can.)  cap.  42 ;  82,  83  Vic.  (Can.) 
cap.  6 ;  Treaty  ana  Proclamation  in  Publio  Acts, 
1768  to  1884,  [20],  [821;  Reg,  t.  Babg,  12  U. 
C.  Q.  B.  846;  ToUm  t.  WaUon,  16  U.  C.  Q.  B. 
894 ;  The  Vhorokee  Ifationr.  The  State  of  Georgia, 
6  Peters  60  ;  2  Kent's  Com.  72,  78,  8  lb,  881, 
were  cited  on  the  argument 

Mb.  Daltoh. — There  Is  a  marked  difference 
in  the  position  of  Indians  in  the  United  States 
and  in  this  ProTinoe.  There,  the  Indian  Is  an 
alien,  not  a  citiien,  see  the  ease  in  6  Peters  1, 
27,  68,  60 :  •*  The  Act  of  Congress  confines 
the  descriptions  of  aliens  capable  of  naturalisa- 
tion to  free  white  pereons.  *  *  *  It  is  the 
decliired  law  of  New  York,  South  Carolina  end 
Tennessee,  and  probably  eo  uudcrdtuoJ  iu  uttier 
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States,  that  Indians  are  not  oitisens,  bat  diettnet 
tribes,  IiTing  under  the  proteotlon  ef  the  goTem- 
ment,  and  oonseqnenUj  they  oan  never  he  made 
citisens  nnder  the  Aot  of  Congress." — 2  Eenf  s 
Com.  72,  78. 

In  this  ProTinee  thej  are  subjects.  Con.  Stat 
Can.  cap.  9,  so  speaks  of  them  fsee  preamble,, 
and  see.  1,  also  the  16th  seo.  of  tne  Act  of  last 
session).  Bui  anthorlties  are  needless  for  soeh 
a  proposition.  Chapter  9  (now  repealed),  was 
the  Act  in  force  for  many  years  down  to  1869, 
declaring  the  rights,  and  proTiding  for  the  m^* 
agement  of  the  property  of  the  Indians,  and  its 
proTisions  hate  much  to  do  with  the  present 
matter.  The  word  ItuUan  in  that  Aot  (sec.  1)  is 
defined  to  mean  only  Indians,  or  persons  of  In- 
dian blood,  ox  intermarried  with  Indians  acknow- 
ledged as  members  of  Indian  tribes  or  bands, 
residing  upon  lands  whioh  haye  ncTcr  been  snr* 
rendered  to  the  Crown,  or  which  baring  been  so 
surrendered,  have  been  set  apart,  or  are  r»- 
serTod  for  the  use  of  any  tribes  or  band  of  Udi- 
ans  in  common,  and  who  th$mi$lves  retide  tipon 
iueh  landt.  But  any  Indian  (sec.  2)  who  is  seised 
in  fee  simple  in  his  own  right  of  patented  lands  in 
Upper  Canada,  assessed  to  1100  or  upwards,  is 
excluded  firom  the  definition,  and  is  not  an  Indian 
within  the  meaning  of  the  Act  The  Act  goes  on 
to  proride  means  for  the  '*  enfhmohisement "  of 
the  Indians,  meaning  the  claps  so  defined,  and 
the  apportioning  to  those  enfranchised  paroeb  of 
the  lands  of  the  tribe,  to  be  held  by  such  enfran- 
chised Indians  in  seTcraltY.  And  it  confbrs  cer- 
tain immunities  on  the  Indians,  and  subjects  them 
to  certain  disabilities,  always  haying  reference, 
as  I  understand,  to  the  above  description  of  the 
class  to  which  tJie  Act  applies.  If  this  Act  were 
now  in  force,  whatcTcr  effect  It  might  have  on 
the  defendant's  position  to  be  within  It,  I  suppose 
he  would,  not  be  within  it,  for  he  does  not  U?e 
with  the  tribes  on  their  reeerred  land,  but  is  the 
owner  in  fee  simple  of  patented  lands  of  greater 
assessed  Talue  than  $100,  not  set  apart  fk^m  the 
lands  of  the  tribe,  but  acquired  by  hlmselt 

That  Act  howcYcr  is  repealed,  and  the  Acts 
now  in  force  are  81  yic.  cap.  42,  and  82 
&  88  Vic.  cap.  6  of  Canada.  The  only  immuni- 
ties or  disabilities  of  an  Indian  now,  whether  en- 
franchised or  unenfhmchised,  relate  to  the  pro- 
perty he  acquired  from  the  tribe,  and  that  no 
person  can  sell  to  him  spirituous  liquors,  or  hold 
in  pawn  anytiiing  pledged  by  him  for  spirituous 
liquors.  But  Indians  may  now  sue  and  be  sued, 
and  have,  except  as  aboTO,  so  far  as  I  oan  see» 
all  the  rights  and  liabilities  of  other  subjects. 

In  Totten  t.  WaU<m,  16  U.  C.  Q.  B.,  892,  the 
Court  of  Queen's  Bench,  in  the  time  of  Sir  John 
Robinson,  dedded  that  the  prohibition  of  sale  of 
land  by  Indians,  applied  only  to  reeerred  lands, 
not  to  lands  to  which  any  indiridual  Indian  had 
acquired  a  titie;  and  from  this  case  and  see.  8, 
cap.  9,  Con.  Stat  Can.,  it  is  quite  plain  that  an 
unenfranchised  Indian  might  purchase  and  hold 
lands  in  fee  simple.  The  defendant  then  has  the 
necessary  property  qnalification.  Bdogasuldeet 
he  must  hsTc  all  the  rights  of  a  subject  which  are 
not  expressly  taken  away;  then  why  is  he  not 
qualified  to  be  Reere  of  a  township  T  it  is  cer- 
tainly for  the  relator  to  show  why.  I  think  that 
he  is  qualified,  and  that  judgment  most  be  for 
the  defendant  with  eests, 

Jitdgmmtfi^  defendant  with  eotd. 


ENQLISH  BEPOBT8. 


COMMON  PLEAS. 
Pnm»  T.  MuxoooK. 

VtfUgtwet    Owitogiom  dimam   GHamdatd  ftorae. 

DeokntaoB  that  dwfendant  knowlfigly  d«livend  a  ^ 
dered  bone  to  the  pkiatiff  to  be  pat  with  hii  kont 


withoat  teUinff  him  It  was  gUndered ;  wbeie%7tbe;lsn- 
MS,  not  knowiDg  it  was  glandered,  wma  indnoed  to  nd 
did  pat  it  with  hii  hone,  p«r  goocl  hie  bone  died 
EtUL,  efter  yerdiot  for  plaimtifli;  e  good  declanftioc.  tboofil 
no  concealment  or  naad  or  breach  of  wamniy  vu 
ayerred. 

[IS  W.  B.  SSS;  Jan.  85^  IS^l] 

Beclaration — For  that  the  defendant  mw^ 
fully  kept  a  horse  well  knowing  the  ssae  tc  be 
glandered  and  to  be  in  a  contagious,  infectiou, 
and  fatal  disease  called  glanders,  and  well  knov- 
ing  the  premises  wron^ully  delirered  the  nid 
horse  to  the  plaintiff,  to  be  kept  and  taken  cut 
of  by  the  plaintiff  for  the  defendant  in  a  stiblc 
of  the  plUntiff  with  another  horse  of  the  plus- 
tiff,  and  without  informing  the  plaintiff  that  the 
said  horse  was  glandered  or  had  the  said  diiewe; 
by  means  of  which  premises  the  plaiotill^  sot 
knowing  that  the  said  horse  of  the  defendant  wai 
glandered  or  had  the  said  disease,  was  Indoec^ 
by  the  defendant  to  and  did  place  the  tame  h 
the  said  stable  of  the  plaintiff  with  the  said  hone 
of  the  plaintiff,  and  the  said  dfiaeaee  was  therebj 
communicated  by  the  said  horse  of  the  defendut 
to  the  said  horse  of  the  plaintiff,  ptr  quod  the 
pUuntiff's  horse  died,  Ac. 

On  Terdict  found  for  the  plaintiff, 

Waddy  moTcd  in  arrest  of  judgment,  od  tlie 
ground  that  the  declaration  disclosed  no  eaose 
of  action,  inarmueh  as  it  did  not  state  sej  eoo- 
eealment,  or  fHiud,  or  breach  of  warrsntj  oo  tbe 
part  of  the  defendant  He  cited  BiU  t.  BaUi,  5 
W.  B.  740,  2  H.  ft  N.  299,  27  L.  J.  Ez  46,  aod 
relied  on  the  following  passage  in  the  jadgneot 
of  Martin,  B.,  in  that  case:-~*«ln  my  ?tev  of 
the  law,  where  there  is  no  warranty,  the  nie 
eaneaJt  mifior  applies  to  sales,  and,  except  there 
be  deceit,  either  by  a  fraudulent  eoncealmeBt  or 
a  fraudulent  misrepreeentation,  no  action  for  us- 
soundness  lies  by  the  vendee  against  the  Tcsdor 
upon  the  sale  of  a  hone  or  other  animaL" 

BoynL,  C.J. — The  ease  is  different  from  B^ 
T.  BaXU.  There  Martin,  B.,  nays,  "It  is  coo- 
sistent  with  CTerything  aTerred  in  this  deeUn- 
tion  that  the  defendant  told  the  auotioheer  thtt 
the  horse  was  glandered,  and  to  sell  him  as  rack, 
and,  indeed,  that  the  plaintiff  may'hate  bees  lo 
told,  but  that,  relying  on  his  own  jod^eot,  ke 
beliered  the  horse  was  sound,  and  booglit  hiffl 
notwithstanding  that  he  had  notice  that  the  hone 
was  unsound."  Any  such  supposition  is  excladed 
by  the  atermente  in  this  declaration,  aod  tbe  d^ 
fendant  tnest  be  held  to  haTccontenplsted  tbe 
eonsequences  of  his  act,  which  were  that  tbe 
plitintiff's  horse  caught  the  disease  and  died. 

MoHTAOini  Suite,  J. — ^The  declaratioo  aten 
that  tiie  defendant  induced  the  platnUff  to  pit 
the  defendant's  horse  in  a  stoble  with  a  horse  or 
the  pUlotiff,  the  defendant  knowing,  sad  tbe 
plidntiff  not  knowing,  that  the  defendant's  bone 
was  glandered.  I  do  not  see  what  more  tbcn 
can  be  to  constitute  the  cause  of  aetioa.  Tbe 
plaintiff's  ignorance  is  clearly  arirred,  end,  then- 
fore  niU  T.  Btdk  does  not  apply. 
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BsxTT,  J. — We  mast  take  it  now  that  the  de- 
fendant delWered  the  hone  to  the  plaintiff  for  a 
partieolar  pnrpoee— Tif .,  to  be  kept  in  a  etahle 
with  another  horee  of  the  plaintiff^  and  thM  the 
defendant  indnced  him  to  take  it  for  that  purpose. 
If  the  defendant  £d  so,  and  knew  that  his  horse 
was  glandersd,  and  knew  thatitwas  aeoatagions 
and  fatal  disease,  that  wonhl  raise  a  dutj  on  his 
part  to  tell  the  plaintiff  of  it,  and  it  aTeired,  not 
only  that  he  did  not  tell  the  plaintiff,  but  that 
the  plaintiff  did  not  know  It  The  ease  Is  distin- 
guishable flrom  BiU  t.  BalU,  beeanse  there  was 
BO  aTorment  there  that  the  horse  was  deUTered 
to  be  put  near  any  other  horse  at  all,  and,  as 
Martin,  B.,  pointed  out,  allegations  were  want- 
log  of  the  plaintiff's  ignoranoe. 


CHANCER7. 
Fbikmah  t.  Popb. 

VohtntarTtdtud— Intent  to  defraud  credlton—Detd  Mt  <uid$ 
.  at  tke  imftonce  ^  mdrnqimU  endUor—Jkeitiom  q/T  Lord 
Ckmnetllor. 

A  Tolontaiy  deed,  executed  by  «  Mnon  indeUed  at  the 
time  of  Ite  ezeention,  wmj  be  eet  aside  ae  agaihit  end- 
Iton  on  bill  filed  by  a  anbeeqaent  cieditor.  if  aoyjpor* 
tlon  of  the  prior  debt  eontinne  due  at  the  ttme  ofue 
mtng  of  the  bill,  althongh  the  deed  may  hare  been  ex^ 
eated  wtthoot  any  ezpreea  intention  to  delay,  hinder,  or 
defhmd.  creditora. 

A  VioQ-ChanceUor,  in  deciding  a  ease,  la  bomid  by  a  pte- 
Tlons  dedsiott  of  a  Lord  CnanoeUor  appUeable  to  the 
oaae,  whether  he  aaeeata  to  it  or  not 

[18W.  RSW.] 

This  was  a  creditor's  snlt  for  the  administra* 
tioB  of  the  estate  of  the  lete  Rot.  John  Cnstance, 
reetorof  BUekling  with  Brpingham,  in  thaoonnty 
of  Norfolk,  who.  died  on  the  21st  of  ApdU  1868, 
considerably  indebted  to  seToral  persons,  and, 
among  others,  to  the  plaintiff,  Edward  Joshna 
Freeman,  who  claimed  .the  snm.of  £62 .12a.  Bd» 
for  grocery  and  other,  goods  supplied  bj.him.  to 
the  deceased. 

The  bill  was  Jlled  by  the  plaintiff  on  behalf  of 
himself  end  all  other  unsatisfied -creditors  of  the 
deceased,  against  (I.)  the  Rot.  George  Pope; 
(2.)  A.  R.  Chamberlin,  administrator  and  one  of 
the  creditors  of  the  deceased ;  (8. )  Robert  Tacker, 
Secretary  of  the  Pelican  Life  Assorance  Company. 

The  bill  pmyed,  among  other  things,  that  an 
indentore  of  the  8rd  of  March,  1868,  exeonted 
by  the  deceased,  might  be  declared  ftraudnlent 
and  Told  as  agidnst  creditors.  By  the  indenturt 
in  question  the  deceased  assigned  a  policy  on  his 
OWB  life  for  the  cui  of  £1,000,  effected  by  him 
wltk  the  Pelieaa  Ufb  Assoraiiee  Company,  to 
trvsteea,  Im  tmsi  for  such  persom  or  persons  as 
Julia  Thrift  {then  the  wife  of  W.  J.  Thrift,  and 
aflerwarda  the  wife  of  the  defendant  Qeorge 
Pope)  should  appoint  At  the  tim«  of  executing 
the  deed  the  defendant  was  indebted  to  his  bank- 
ers in  a  sum  of  about  £600,  of  which  about  £100 
remained  due  at  the  time  of  the  filing  of  the  bilL 
The  income  of  the  deceased  was  about  £1,000  a* 
year.  The  debt  due  to  the  plidntlff  was  con- 
traeted  •fUr  the  ezecutlen  ef  the  deed  leught  to 
be  set  aside.  The  ftirther  ihcts  of  the  case  were 
somewhat  complicated,  but  the  inferenee  drawn 
by  the  VIce-Chancellor  from  the  etidence,  which 
nay  be  assumed  ae  true  for  our  present  purpcee, 
was,  that  the.deoeasedJuul  not,  In  ezecvting  the 
indenture  of  the  8rd  of  March,  1868,  any  express 


or  deliberate  intention  to  delay,  Under,  or  de- 
firaud  his  creditors. 

By  deed-poll,  dated  the  8rd  day  of  June,  1868, 
Julia  Pope  (in  pursnanee  of  the  power  reserred 
to  her  by  the  indenture  of  the  8rd  of  -March, 
1868)  appointed  the  money  assnrsd  by  the  poli^ 
to  her  husband,  the  defendant  Qeorge  Pope. 

Koff,  Q.C.,  and  Count  Hatdjf,  for  tiie  plaintiff, 
referred  to  Taylor  t.  Jonett  2  Atk.  600 ;  Richard- 
tan  T.  SmaUwood,  Jac.  566;  Jenkynw,  Vattghan^ 
4  W.  B.  214,  8  Drew.  426 ;  Stoekot  v.  Cowan,  0 
W.  B.  801,  29  BeaT.  637;  Spirett  t.  WOlowt,  18 
W.  B.  829, 8  De  Q,  J.  &  8. 298 ;  Adama  t.  ffalUtt^ 
16  W.  B.  Ch.  Dig.  99,  L.  B.  6  Eq.  468. 

Fdknotf  for  Chamberlin,  in  the. same  interest 
as  the  plaintiff,  referred  to  Frmeh  t.  Frmeh,  4 
W.  B.  189,  6  DeQ.  M.  &  G.  96. 

Oahonu  Margtaa^  Q.C.,  and  H.  A.  Oiffard,  {qt 
the  defendant,  Qeorge  Pope,  referred  to  Skarf  t. 
^Soa<6y,  1  Maen.  &  Q.  864;  ffohmt  t.  Pmnty^  6 
"W.  B.  182,  8  K.  ft  J.  90;  Lewin  on  Trusts,  6th 
ed.  p.  68.  In  SffinU  t.  WiUowt^  18  W.  B.  829, 
8  De  Q.  J.  ft  S.  802,  it  is  laid  down  by  Lord 
Westbury,  that  '*  if  a  Toluntaiy  settlement  or 
deed  of  ffiti  be  impeached  by  subsequent  credi- 
ton  whose  debts  had  not  been  contracted  at  the 
date  of  the  settlement,  then  it  is  necessary  to 
show  either  that  the  settlor  made  the  settlement 
with  express  intent  « to  delay,  hinder,  or  defraud 
creditors,'  or  that  after  the  settlement  the  settlor 
had  no  sufficient  means  or  reasonable  expectation 
of  being  able  to  pay  his  then  existing  debts,  that 
is  to  say,  was  reduced  to  a  state  of  insoWency.'* 

That  diamm  carries  the  euthprity  of  Lord  Wes^ 
bury  with  it  [Jamxs,  Y.  C— Lord  Westbury 
gsTU  that  Judgment  as  Lord  Chancellor ;  and  the 
Judgment  of  a  Lord  Chancellor  is  binding  upon 
thie  Courtr  whether  I  assent  to  it  or  not  ]  It  is 
true  thet  a  subsequent  creditor  may  file  a  bill  to 
set  such  a  settlement  aside,  but  this  rule  has 
reference.slmply  to  -the  loeut.  iiandi.vt  a  subse- 
quent endltor«  which  must  not  be.  confounded 
with  his  i^ght  to  a  decree. 

Jamis,  y.C— Had  there  been  no  authority  on 
the  point  before  me,  I  should  haTC  thought  that 
the  question  was  whether  there  was  any  intention 
en  .the  part  of  the  settlor  to  delay,  hinder  or  de- 
fraud bis  creditors.  I  am  satisfied  that  the  de- 
ceased gentleman  had  no  such  intention.  But  I 
am  bound  by  two  authorities.  First,  by  the  Judg- 
ment of  yioe-ChanceUor  Kindersley  in  the  case 
ease  of  TtnAya  ?.  Vaughan,  4  W.  B.  214,  8  Drew. 
424 ;  whose  decision  is,  that  if  there  be  a  cred- 
itor subsequent  to  the  deed,  and  also  an.  unnaid 
eieditor  prior  to  the  deed,  the  subsequent  creditor 
has  the  same  right  to  file  a  bill  as  theprior  credi- 
tor had.*    Thai  ie,  I  must  try  the  case  as  if  the 

*  The  feadei'a  attention  ia  reqaeated  to  the  following  ez- 
tracta  ftom  the  Judgment  of  Vloe-Chanoellor  Kindeialej, 
here  referred  to :— ''^It  ia  not  in  diapate  that  a  9nb>^tgvent 
creditor  ia  entitled  to  participate,  tf  the  initnxment  ia  aet 
aside  hj  «»y  creditor;  and  I  am  not  aware  that  in  that 
COM  there  ia  any  dietmotlon  between  the  two  clasaes  of 
credltora.  tlioae  who  were  eo  hefon  and  thoee  who  became 
ao  after  Uie  deed.  I  belieTe  they  all  participate  pro  rata. 
It  ia  clear,  therefore,  that  a  tnbeeqnent  creditor  haa  an 

2 niij  to  aoiM  calMl,  via.,  a  right  to  participate  in  the  dlTf- 
m  of  tiie  property.  If  the  eettlement  Is  set  a^lde.  Prima 
JbtU  thea,uasabeeQaent  creditor  haa  an  mitj,cn9vn^tld 
mmgm  there  ooold  be  ao  taason  to  prerent  him  ftom  filing 
a  Dm  to  enforce  it 

'<  la  oases  where  a  subseqiient  creditor  files  a  bill,  it  oo- 
ears  to  me  that  mnch  may  depend  oa  thia  (sapposing  there 
is  no  CTideone  of  anything  to  ahow  the  fkaudueBt  intent 
bat  the  flMt  of  the  settlor  being  Indebted  to  some  extent) 


I 
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bank  were  the  plaintiff  suing  as  ereditor  on  the 
present  oooasion.  I  am  therefore  bound  by  the 
judgment  of  Lord  Westbury  in  Spirett  t.  Wiliowt. 
[His  Honour  read  the  opening  passages  of  Lord 
Westbury's  Judgment  in  Spirett  t.  WiUow,  18 
W.  E.  829,  8  DeG.  J.  &  S.  802,  to  the  end  of  the 
following  passage : — ]  "  If  the  debt  of  the  ere- 
ditor by  whom  the  Toluntary  settlement  is  im- 
peached existed  at  the  date  of  the  settlement, 
and  it  is  shown  that  the  remedy  of  the  creditor 
is  defeated  or  delayed  by  the  existence  of  the 
settlement,  it  is  immaterial  whether  the  debtor 
was  or  was  not  soWent  after  making  the  settle- 
ment."* That  is  to  say,  if  the  debt  of  the  cre- 
ditor existed  at  the  debtor's  death/it  is  immaterial 
whether  the  debtor  was  or  was  not  soWent  at  the 
time  of  making  the  settlement 

I  must  therefore  declare  this  settlement  to  be 

fraudulent  and  Toid  as  against  creditors.     There 

must  also  be  an  inquiry  whether  any  and  which 

'  of  the  creditors  assenteid  to  or  acquiesced  In  the 

Toluntary  deed. 

Jan.  22. — The  case  being  spoken  to  on  the 
minutes,  his  Honour  was  of  opinion  that  the 
plaintiff,  being  entitled  as  against  the  defendant 
Pope  to  costs  as  between  party  and  party,  would 
be  entitled  to  recoTcr  the  difference  between  the 
costs  as  between  solicitor  and  client,  and  costs 
as  between  party  and  party,  from  the  estate  of 
the  deceased. 


BE  VIEW  8, 

The  Law  Maoazinb  and  Law  Retiew.  May, 
1870.  London :  Butterwortha,  7  Fleet  St 
This  number  opens  with  an  article  on  the 
subject  of  the  Civil  Code  of  New  York,  to 
which  writers  in  England  have  paid  much 
more  attention  than  its  intrinsic  merits  warran- 
ted, but  this  is  in  accordance  with  the  usual 
desire  of  Englishmen  to  praise  everything  that 
emanates  from  a  country  which  dislikes  and 
despises  England  in  an  equal  ratio  to  the 
amount  of  senseless  adulation  that  the  latter 
on  every  conceivable  oooasion  bestows  on 
everything  American. 

The  next  article  discusses  the  distincUon 
between  The  Law  Military  and  Martial  Law. 
Then  there  is  rather  a  lengthy  notice  of  the 

—whether,  at  the  time  of  filing  the  bQl,  any  of  the  debts 
remain  due  which  were  due  when  the  deed  was  executed. 
In  such  a  case,  as  any  of  the  prior  credltort  might  file  a  bill. 
It  appears  to  me  that  a  subsequent  creditor  might  do  so 
too  ;  but  if  at  the  time  of  the  filing  the  bill  no  debt  due  at 
the  execution  of  the  deed  remains  due,  the  distinction  may 
be  that  then  a  subsequent  creditor  could  not  file  a  biU,  un« 
less  there  were  some  other  ground  than  the  settlor  being 
Indebted  at  the  date  of  the  deed  to  infer  an  lntentl<Mi  to 
deftand  creditors.  Bmoever,  I  do  not  find  any  tuck  niU 
laid  dovfn^  and  I  thaU  not  take  upon  mjfulf  to  laji  it  down 
poiUivtly?* 

It  is  questionable  how  fax  this  langnage  warxmnts  the 
inference  which  appears  to  be  drawn  inrVice-Chancellor 
James,  that  a  subsequent  creditor  who  flies  a  bill  is,  for 
all  intents  and  purposes,  on  the  same  footing  sa  a  prior 
creditor  who  does  so. 

*Bee,  however,  as  regards  subeeaoent  ereditoxt,  the 
passage  immediately  following  npon  this,  which  was  dted 
un  the  present  occasion  in  the  ai^ttment  of  counsel  on  be* 
luilf  of  the  defendant  Pope. 


diary  of  a  Barrister,  which  gives  some  pleasant 
reading  for  a  spare  half  hour.  The  speech  of 
Hon.  W.  B.  Lawrence  on  the  Marriage  Laws 
of  various  countries  as  affecting  the  property 
of  married  women,  delivered  at  the  British 
Congress  of  the  Social  Science  Association  is 
October  last,  is  interesting  and  useful  for 
reference.  We  commend  it  to  the  champion 
of  women*s  rights  in  the  West,  the  enterpris- 
ing Editress  of  the  Chicago  Legal  2^ew$. 

Mr.  Justice  Hayes,  lately  one  of  the  Judges 
of  the  Queen's  Bench  in  England,  and  whose 
sudden  death  last  November  was  much  de- 
plored,  is  highly  spoken  of  in  the  next  article. 
He  is  described  as  a  deeply  read  lawyer,  with 
an  acute  intellect  and  subtle  mind,  as  well  as 
a  man  of  great  and  varied  accompIishmeDts^ 
and  in  social  life  a  universal  favorite^  Some  of 
our  readers  may  have  heard  of  the  celebrated 
case  of  the  *^  Dog  and  the  Cock,**  descriptive 
of  a  trial  where  a  country  jury  acquitted  a 
prisoner  who  was  found  with  a  newly  killed 
fowl  in  his  possession,  on  the  suggestion  of  ao 
ingenious  counsel  that  a  dog,  whom  no  witness 
^  had  seen  or  heard — but  as  to  whom  ^^  there 
might  have  been  a  dog  although  you  dIdnU 
see  it** — ^had  worried  the  fowl,  that  the  prisoner 
had  come  up  and  rescued  the  fowl,  wrong  its 
neck  to  put  it  out  of  pain,  and  put  it  in  his 
pocket/* just  to  give  the  prosecutor;**  it  is 
said  that  a  song  written  upon  this  by  Mr. 
Hayes,  and  occasionally  sung  by  himself^  was 
a  thing  never  forgotten  by  those  who  heard  it 
There  are  also  articles  on  Friendly  Sodeties 
—A  M.  S.  of  Yacarius— Church  Patronage  in 
England  and  Scotland— The  Lord  Chanodlors 
Judicature  Bills,  &c. 

APPOINTMBKTS  TO  OFFICE. 

ADMIKI8TIUT0B  OF  THB  OOTERNMENT. 

THB  HON.  EDWABD  KENNT»  a  Member  of  iht 
Qneen't  Privy  Coiuie&  for  Canada,  to  be  Administnctor  oS 
the  OoTemment  of  the  ProTinoe  of  Nora  Scotia,  and  to 
exeente  the  offloe  and  foncttont  of  Lieat-Oovemor  during 
the  abaenoe  of  Lieat-Qeneial  Sir  Chariaa  Hastinga  I>o7le» 
the  Lieut-OoTenor  of  the  Mid  Province.  (Oaietted  Maj 
IS,  1870.) 

JtTDGE-SUPERIOB  COURT— QUEBEC. 

LOUIS  EDWABD  NEFOLEON  CASAULT,  of  th«  Ctj 
of  Qnebeo,  in  the  Province  of  Qnebee,  Btq ,  one  of  Her 
MaiMtj't  GounMl,  learned  in  the  Lav,  to  ba  a  JPoibm 
Judge  of  the  Superior  Coort,  for  liower  Canada,  now  tiks 
Provinoe  of  Quebec,  in  the  room  and  place  of  the  H<ml 
Felix  Adiloa  Oauthier,  realgaed.    (Qaaettedlfayir.lsnL) 

NOTARY  PUBUa 

CHARLES  E.  HAMILTON,  of  the  Town  of  St  Cathi- 
rines,  Esq.,  Barrieter-at-law.    (Oaietted  May,  SI,  1S70.) 
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EXEMPTIONS  FROM  TAXATION. 

The  recent  case  of  Pirie  and  The  Corpora- 
tion of  DundoB,  reported  in  fi9  U.  C.  Q.  B. 
p.  401,  is  an  important  decision  as  to  the 
exemption  of  manufactures  firom  taxation, 
under  31  Vic.  ch.  80,  sec.  44,  and  as  to  power 
of  municipality  under  that  act 

Section  44  of  the  Ontario  Act,  81  Vi&  eh.  80, 
as  our  readers  are  aware,  empowers  municipal 
corporations  to  exempt  firom  taxation  for  not 
more  than  fire  years  manufactures  of  woollen, 
cottons,  glass,  paper,  and  sueh  like  oom- 
modities. 

Under  this  section  a  by-law  was  passed  by 
the  Corporation  of  the  Town  of  Dundas, 
enacting  that  erery  person  or  firm  thereafter 
commencing  any  new  manufketure  of  the 
nature  contemplated  by  the  section,  who 
should  employ  therein  more  than  $1,000,  and 
pay  to  operatiTes  more  than  $80  weekly, 
should  be  exempt  for  fire  years  as  to  such 
property. 

It  was  proTided  that  the  property  should 
nerertheless  be  assessed,  but  entered  in  a 
separate  page  of  the  assessment  roll,  and  that 
the  clerk  was  to  post  up  a  list  of  such  pro- 
perty, and  the  Court  of  Reyision  should  hear 
and  determine  complaintfagainst  sueh  exemp- 
tions, and  if  they  were  sustained  should  place 
the  property  on  the  roll  in  the  ordinary 
column. 

The  persons  claiming  exemption  were  also 
required  to  file  yearly  a  statement,  Terifled 
under  oath,  shewing  the  capital  employed  and 
the  sum  paid  for  wages. 


Upon  tiie  question  b«ng  brought  before 
fhe  Court  of  Queen's  Bench  on  a  motion  to 
quash  the  by-law  in  whole  or  in  part  for 
fll^gality,  on  the  grounds  thst  the  by-law  and 
its  sereral  proTisions  were  in  excess  of  the 
powers  conferred  on  municipal  corporations 
by  the  Legislature:  that  the  by-law  was  for 
the  exemption  of  '*  manufactures,'*  not "  manu- 
facturers :'*  that  it  discriminated  between  old 
and  new  manufactiurea,  in  favor  of  the  latter 
as  against  the  former:  that  it  did  not  specify 
the  particular  classes  of  manufactures  nor 
name  the  manufacturers  intended  to  be  ex- 
empted :  that  it  delegated  to  others  the  power 
to  make  such  exemptions:  that  it  provided 
for  the  amendment  of  the  assessment  rolls, 
authorixed  extra  judicial  oaths,  and  assumed 
to  confer  powers  and  to  impose  duties  on  the 
Court  of  Rerision,  4c. 

It  was  held,  that  the  by-law  was  bad,  for 
exempting  new  manufactures  only  in  prefer- 
ence to  those  of  the  same  kind  already 
established,  and  for  exempting  only  those 
persons  doing  a  specified  amount  of  business. 

The  Court  thought,  howerer,  that  all  manu- 
facturers of  the  same  trade  might  be  exemp- 
ted, so  as  to  give  tHem  an  advantage  over 
other  trades. 

It  was  also  held;  that  the  by-law  would  not 
have  been  bad  for  exempting  manufiustures 
instead  of  manufiMturers,  nor  for  requiring 
the  oath,  nor  on  account  of  the  provisions  as 
to  the  assessment  of  the  propetty  and  the 
reference  to  the  Court  of  Revision^ 

But  it  was  doubted  whether  it  would  have 
been  objectionable  to  empower  the  mayor  or 
the  clerk  to  decide  upon  applications  for  es> 
emption. 


We  learn  with  much  pleasure  that  Mr. 
Qowan,  Judge  of  the  County  Court  of  the 
county  of  Simooe^  and  Chairman  of  the  Board 
of  County  Judges,  has  started  on  a  trip  to 
England  and  the  Continent  for  the  benefit  of 
his  health,  having  been  granted  a  long  leave 
for  that  purpose  should  he  require  it» 

If  ever  a  man  earned  a  holiday  Judge 
Gowan  has;  for  twenty-seven  ye^  he  h«i 
been  unremitting  in  the  discharge  of  his  judi* 
cial  duties,  and  we  believe  we  are  correct  in 
saying  that  the  whole  extent  of  his  leave 
during  that  long  period,  except  on  official 
busmess,  has  scarcely  exceeded  in  all  four 
months.  The  members  of  the  Bar  and  the 
officials  of  the  County,  on  hearing  of  his  in- 
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tended  departure,  presented  him  with  %  fare- 
well address  conyeying  their  feelings  of  respect 
and  wishes  for  his  future  welfare.  The  Board 
of  Public  Instruction  for  the  County  also 
passed  a  resolution  to  the  same  effect 

We  desire  to  join  with  his  numerous  other 
friends  in  wishing  him  a  pleasant  and  bene- 
ficial voyage  and  a  safe  return. 


SELECTIONS. 


THE  POWER  OF  ONE  PARTNER  TO 

BIND  THE  FIRM  BT  SEALED 

INSTRUMENT. 

That  one  partner  cannot  bind  his  co-partners 
•by  any  instrument  under  seal,  is  a  general 
rule  firmly  established,  and  we  believe  not 
•questioned  by  any  decision,  either  in  England 
or  America.  The  leading  case  is  Harrimm  v. 
J^aei^on^  7  Term  Rep.  207,  decided  by  the 
Court  of  King's  Bench,  in  1797.  In  delivering 
the  opinion  of  the  court,  Lord  Kenyon,  C.  J., 
-said :  '*  The  power  of  binding  each  other  by 
^eed,  is  now,  for  the  first  time  insisted  on.     * 

*  *  Then  it  was  said,  if  this  partnership 
were  constituted  by  writing  under  seal,  that 
,gave  authority  to  each  to  bind  the  others  by 
deed ;  but  I  deny  tha|  consequence  just  as 
positively  as  the  former;  for  a  general  part- 
nership agreement,  though  under  seal,  does 
iiot  authorize  the  partners  to  execute  deeds 
for  each  other,  unless  a  particular  power  be 
given  for  that  purpose.  This  would  be  a  most 
alarming  doctrine  to  hold  out  to  tha  mercantile 
world ;  if  one  partner  could  bind  the  others 
-by  such  a  deed  as  the  present,  it  would  ex- 
tend to  the  case  of  mortgages,  and  would  en- 
able a  partner  to  give  to  a  favourite  creditor  a 
real  lien  on  the  estates  of  the  other  partners." 

The  same  point  had  already  been  decided  in 
Pennsylvania,  thirteen  years  earlier,  in  Gerard 
V.  Baue  et  al,  1  Dallas,  119.  In  that  case 
one  partner  had  executed  a  bond  and  warrant 
to  confess  judgment,  to  which  there  was  one 
seal,  and  Xhe  signature  ''John  A.  Soyer,  for 
Basse  &  Soyer."  Judgment  was  entered  on 
the  bond  against  both  partners,  and  the  court 
held  it  good  only  as  to  the  one  signing,  and 
gave  the  plaintiff  leave  4o  strike  out  the  name 
of  the  other.  In  delivering  the  opinion  of  the 
court,  Sbippen,  President,  said:  ''there  can 
be  no  doubt  that  in  the  course  of  trade,  the 
act  of  one  partner  is  the  act  of  both.  There 
is  virtual  authority  for  that  purpose,  mutually 
given  by  entsring  into  ^partnership,  and  in 
everything  that  relates  to  their  usual  dealings 
each  must  be  considered  as  the  attorney  of  the 
other.  But  this  principle  cannot  be  extended 
further  to  embrace  objects  out  of  the  course 
of  trade.  It  doe$  not  authorize  one  to  execute 
a  deed  for  the  other ;  this  does  not  result 
fn^m  their  connection  as  partners ;  and  there 
is  not  a  single  instance  in  the  books  which 
•can  -countenance  such  an  implication.'' 


The  principle  thus  laid  down  in  these  two 
cases  has  been  very  rigidly  adhered  to  in  Eng- 
land, but  in  the  United  States  there  has  d- 
ways  been  more  or  less  disposition  to  limit  its 
generality,  and  though,  as  a  general  rule,  it 
has  not  been  shaken,  yet  several  important 
exceptions  may  now  be  considered  as  firmlj 
established  in  most  of  the  statea.  Thus  in 
ffart  V.  Wither,  1  Penn.  Rep.  285,  thongb  the 
Supreme  Court  of  Pennsylvania  decided  tbtt 
the  other  partners  were  not  bound  by  the  deed, 
nothwithstanding  it  had  been  given  in  a  tnns- 
action  in  the  course  of  business  of  the  firm, 
and  the  benefit  had  been  received  by  tbra, 
yet  Huston,  J.,  dissented,  and  Btated  bis  nt- 
8on9  so  briefly  and  pointedly,  that  they  are 
well  worth  reproducing  in  his  own  langiuge. 
"The  grounds  on  which  one  partner  is  not 

Eermitted  to  bind  the  other  by  deed,  in  Eng- 
knd  do  not  exist,  or  at  least,  all  of  them  do 
not  exist  here.  They  are:  Ist  That  the  oo.> 
sideration  of  a  deed  cannot  be  inquired  ioto— 
here  it  can.  2nd.  That  a  bond  will  bind  tbe 
lands  of  any  partner  who  has  lands,  after  his 
death — ^here  a  common  note,  nay  account,  is 
recovered  after  the  death  of  the  debtor  out  of 
land.     It  is  admitted,  even  there,  that  ooe 

Eartner  may  bind  another  by  bond,  sealed  io 
is  presence,  although  with  but  one  seaL  This 
must  be  solely  because  his  assent  is  dearly 
proved  by  his  beine  present  and  agreeing,  not 
dissenting;  now  I  cannot  see  why  assent 
clearly  proved  in  one  way  is  not  as  effectual  as 
assen  t  clearly  proved  in  another.  Here,  the  offer 
was  to  prove  that  each  of  the  partners,  vbo 
were  iron  masters,  and  had  lands  in  partner- 
ship, as  well  as  chattels,  were  in  ihe  constant 
habit  of  making  contracts  under  seal,  which 
were  ratified  by  the  others^  and  the  beoefite 
enjoy ^  by  them — that  this  contract,  on  the 
face  of  it  for  wood,  was  for  wood  for  their  iron 
works,  and  was  actually  used  at  them  and  the 
benefit  enjoyed  by  them  alL  I  would  then 
have  permitted  this  to  go  the  jury,  and  if  thej 
found  a  clear  assent  either  before  or  after,  I 
would  hold  them  bound.  One  partner  is  ofUn 
bound  in  equity,  differently  from  what  be  is 
at  law,  because  he  has  received  the  beneSt : 
Lang  V.  KeppeUy  1  Bin.  128.  I  would  con- 
fine the  power  to  partnership  transactiona, 
and  to  property  which  came  into  partnership, 
and  was  enjoyed  by  them  under  a  contract 
which  they  knew  was  made  by  one  of  the 
firm." 

Subsequent  cases,  not  only  in  Pennsylvania 
but  in  most  of  the  other  states,  have  establish- 
ed the  law  in  substantial  conformity  with  the 
principles  of  Judge  Huston's  opinion.  The 
leading  cases  on  thi^  point,  are  Gram  v.  Sttca, 
1  Hall,  262,  and  Cody  v.  Shepherd,  11  Picker- 
ing,  400.  In  the  former  case  the  Superior 
Court  of  New  York  City  determined  that  one 
partner  cannot  make  a  sealed  instrument^  tnn 
though  it  be  necessary  in  the  usual  course  of 
business  of  the  firm,  unless  authorized  bj  the 
other  partners,  but  authority  need  not  be  gi«n 
expressly  or  under  seal,  but  may  be  implied 
from  the  nature  of  the  business  or  the  conduct 


July,  18T0.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[VoL  VL— 99 


of  the  partners.  The  instrument  sued  on  in 
that  case  was  a  charter  party,  but  an  elaborate 
opinion  was  given  by  Jones,  C.  J.,  covering 
the  whole  class  of  sealed  instruments.  In  the 
other  case,  Cady  t.  Shepherd^  the  Supreme 
Court  of  Massachusetts  held,  that  the  instru- 
ment would  be  Yalid  and  bind  the  firm,  if  pre- 
viously authorized  or  subsequently  ratified  by 
them,  and  that  such  authority  or  ratification 
may  be  by  parol  It  may  now  be  taken  as 
settled  law  in  most  of  the  state,  that  either 
previous  authority  to  a  partner  or  subsequent 
ratification,  will  make  his  deed  yalid  to  bind 
the  firm,  and  that  such  authority  or  ratification 
may  be  bv parol:  FichthornY.  JBoyer,  5  Watts. 
169 ;  Band  ▼.  Aitkm,  6  W.  A  S.,  165  (over- 
ruling ffart  V.  Withen,  I  Penn.  2S5,  and 
adopting  the  reasoning  of  Huston,  J.,  already 
quoted) ;  Mttehay  ^  Bloodgood^  9  Johns.  285 ; 
Smth  V.  K&tTy  3  Comst ,  144  -^  Swan  v.  Sted- 
man,  4  Met  548;  Pike  v.  Bacan,^%  ShepL, 
280;  Fleming  y.  Dunbar,  2  Hill,  S,  C,  682 ; 
FantY.We$t,  10  Rich.  Law,  149;  Drumright 
V.  PhUpot,  16  Ga.  424 ;  Grady  v.  Bobinam, 
28  Ala  289 ;  Owm  v.  Booker,  24  Mo.  290 ; 
Priee  v.  Alexander,  2  Greene,  Iowa,  427; 
Haynea  v.  8eaehre$i,  18  Iowa,  455 ;  Bender-. 
$on  V.  Ba/rhee,  6  Bladcf.,  26 ;  Bay  v.  Lafferty, 
4  Pike,  450 ;  McDonald  v.  Eggleeton,  26  Yt, 
154;  BemingtenY.  Oumming$,  6  Wis.,  188; 
WUion  V.  Hunter,  14  Wis.,  688 ;  Shirley  v. 
Feame^  88  Ml,  658 ;  Foa^  v.  NorUm,  9  Mich. 
207 ;  Charman  v.  McLane,  1  Or.,  889 ;  Lowry 
Y,  Drew,  18  Tex.  786. 

In  a  few  of  the  states,  however,  it  would 
seem  that  the  strict  technical  reasoning  of  the 
English  cases  has  prevailed,  and  it  is  held  that 
to  make  the  deed  eood  there  must  be  express 
authority  (or  ratification)  under  teal:  Little 
y.  Eaezara,  5  Harrington,  291 ;  TurhevUle  v. 
By  an,  1  Humphreys,  118 ;  Napier  v.  Catron, 
2  Hump.  534.  In  Kentucky  the  question 
hardly  seems  settled.  The  early  cases  of 
Trimble  v.  Coone,  2  A.  K.  Mars,  275,  and 
Oumminge  v.  Oarsily,  5  B.  Mon.,  74,  held 
that  the  authority  must  be  under  seal,  but  the 
latter  case  of  Ely  v.  Hair,  16  B.  Mon.  280,  goes 
upon  the  ^ound  that  parol  authority  or  rati- 
fication will  be  sufficient,  but  does  not  notice 
or  expressly  overrule  the  previous  decisions. 

Trimble  v.  Coom,  Peirson  v.  Carter,  8 
Hurptiy,  821,  and  »  few  other  of  the  earlier 
American  cases,  appear  to  sanction  the  Eng- 
lish rule  (founded  on  the  ancient  decisions,  that 
the  same  piece  of  wax  might  ser.ve<fi[>r  the  seals 
of  several  oblisora),  that  if  the  deed  was  seal- 
ed by  one  in  the  actual  pretence  of  the  other, 
it  would  bind  both,  thus  making  a  most  singu- 
lar confusion  of  the  authority  itself,  and  the 
evidence  by  which  it  is  proved,  the  founda- 
tion of  an  unsubstantial  distinction  effectually 
disposed  of  by  a  few  words  in  the  opinion  of 
Huston,  J.,  in  Hart  v.  Withers,  already  quoted 
This  distinction  is  now,  however,  abandoned 
in  most  of  the  American  cases.  In  Modieett 
V.  LindUy,  2  Blackf.  1  19,  it  is  expressly  held 
that  presence  is  merely  evidence  of  consent, 
for  there  the  partner,  though  present,  not 


having  knowledge  of  the  act,  was  held  not 
bound.  But  in  Gardner  v.  Gardner,  5  Cush. 
483,  it  is  held  that  signing  by  one  person 
(whether  partner  or  not)  for  another  in  hie 
presence,  and  by  his  express  direction,  is  a 
good  signing  by  the  lattery  the  opinion  of 
Shaw,  0.  J.,  thou^  very  bne^  an4  apparent- 
ly not  much  considered,  appearing  to  sustain 
the  soundness  of  the  distinction  between  an 
act  done  in  or  out  of  the  presence  of  the  party 
sought  to  be  charged.  In  Lambden  v.  Sharp, 
9  Humphreys,  224,  it  was  held  that  where 
there  are  more  signatures  than  seals,  the  court 
will  presume  that  several  of  the  parties  adopt- 
ed the  same  seal,  but  this  presumption  may 
be  rebutted  bv  evidence,- and  it  will  then  be  a 
question  for  the  jury,  whether  the  instrument 
is  sealed  by  alL  And  if  the  signature  be  in 
the  firm  name  only,  it  will  be  presumed  to  be 
the  several  signature  and  seal  of  all  the  part- 
ners, but  open  to  rebuttal  by  plea  and  evidence 
as  in  other  cases.  To  the  same  effect  are  Dazie 
V.  Burton,  8  Scam.,  41,  and  Hatch  v.  Crate- 
ford,  2  Porter  (Ala.),  54. 

In  all  the  foregoing  cases  it  is  \xr  be  borne 
in  mind  that  the  instrument  must  be  made  in 
the  firm  name,  and  purport  to  be  the  act  of 
the  firm.    For  if  the  partner  though  authorized 
to  execute  a  deed  in  the  partnership  name, 
does  in  &ct  make  it  in  his  own  name  merely, 
it  will  bind  himself  only,  and  will  moreover 
merge  the  firm  debt,  if  the  latter  be  on  a 
simple  contract,  so  as  to  discharge  the  other 
partnws:  United  States  y*  Ashley,  8  Wash. 
0.  C,  50a    And  the  same  effect  will  follow 
according  to  the  authority  of  some  cases,  if 
the  partner  signing  the  firm  namo  is  not  au- 
thorized to  do  sa    In  such>caBe  the  suit  should  - 
be  against  the  party  signing  as  on  his  indivi- 
dual obligation :  Clement  v.  Brush,  8  Johns. 
Gas.  180;  Button  y.  Hampson,  Wright  (Ohio), 
98 ;  Ifannely  v.  Doherty,  1  Terger,  26 ;  Waugh 
V.  Carriger,  Id.,  81 ;  Morris  v.  Jones,  4  Har- 
ring.  428b    And  if  the  bond  be  declared  on 
against  both  as  a  joint  obligation,  no  recovery 
can  be  had  even  against  the  one  who  signed : 
Lueae  v.  Sanders,  1  McMullan,  811.    In  an  ac- 
tion by  a  firm,  however,  on  a  sealed  instrument, 
the  defendant  cannot  plead  that  it  was  exe* 
outed  bv  one  partner  only,  for  the  suit  is  a 
ratification  by  all  who  are  joined  in  it:  Dodge 
V.  McKay ^  4  Ala.  846. 

The  doctrine  that  a  bond  in  the  firm  name 
by  a  partner  not  authorized  to  mak^  it,  merges 
a  simple  contract  debt  of  the  firm  and  substi- 
tutes the  sealed- obligation  of  the  partner  sign- 
ing, has  not,  however,.,  commanded  universal 
assent.  In  Doniphan  Vv  Gillr  1  Bw  Mon.  199, 
it  was  expressly  rejected^  the  court  holding 
that  there  was  no  merger  where  it  appeared 
on  the  face  of  the  instrument  that  there  was 
no  such  intention  in  the  minds  of  the  parties 
at  Uie  time  of  execution.  To  the  same  effect, 
apparently,  sx^Fh'enebargerY.  Henry,  6  Jones, 
Law,  548,  and  Despatch  Line  v.  Bellamy  Man, 
Co,,  12  N.  H.  285. 
All  of  the  foregoing  cases,  moreover,  assume 
I  that  the  transaction  in  which  the  bond  is  made 
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is  one  arising  in  the  doe  oonrse  of  the  p«rtner- 
ship  basiness.  Otherwise  the  psrtner  is  on 
the  same  footing  with  any  stranger,  and  to 
▼alidate  his  act  it  must  appear  to  have  been 
expressly  aathorixed  under  seaL  Thos,  in 
£uff^er  T.  licOannei^  17  His.,  918,  it  was 
held  that  one  partner,  eroi  though  expressly 
authorised  by  parol,  cannot  convey  land  or 
make  a  contract  specifically  enforcible  against 
the  others.  See  also  Bmoly  t.  i^no,  6  Harrisi 
486,  and  Snyder  ▼.  Jfay,  7  Harris,  285.  For 
the  same  reason  bonds  of  submission  to  arbi- 
tration, and  warrants  to  confess  judgment, 
have  been  uniformly  held  invalid,  unim  au- 
thorized by  sealed  mstrument ;  they  are  not 
in  the  regular  course  of  business,  and  there- 
fore not  partnership  transactions:  KwrUunm 
V.  Ferrer^  1  Pet,  222 ;  OraiM  v.  Frmusk^  1 
Wend,  811 ;  Arm$tr0ng  v.  Bobin9an^  6  G.  A 
J.,  412;  BafrUw  v.  lUno,  1  Bladcf,  252; 
aioo  V.  StaU  Bank,  1  Scam.  ^8 ;  MOU  v. 
Diehion,  1  Richards,  487.  But  if  an  aw»rd 
be  made,  and  the  money  received  by  both,  or 
by  one  in  the  firm  name,  the  acceptance  wHl 
be  good  either  as  a  release  or  as  accord  tnd 
satisfaction:  Buchanan  v.  Ourtf^  19  Johns. 
187 ;  Lee  v.  OneoU,  1  Pike,  206. 

Having  thus  considered  how  one  partner 
may  bind  his  co-partners  by  steled  instrumefat 
ioith  their  eonaeni^  and  how  that  consent  may 
be  proved,  we  come  now  to  how  he  may  bind 
them  without  their  eaneent  And  first,  he 
may  releaee  a  debt  hv  sealed  instrument 
This  is  well  settled  both  in  England  and  the 
United  States :  Bewen  y.  MofrayMnd^  17  Johns, 
58 ;  Smith  v.  SUme,  4  Gill  k  J.  810 ;  Mifree  v. 
BellMbey  7  N.  H.,  649;  and  he  may  antfaorixe 
an  agent,  under  seal,  to  release :  W^^  ▼. 
Emne,  20  Wend./251 ;  S.  C,  22  Wend.,  824. 
So  he  may  sign  a  composition-deed  with  a 
debtor  of  the  firm:  Beach  v.  OlUndoif,  1 
Hilton,  41.  The  reiuon  that  a  telease  is  good 
is  sUted  by  Kent,  0.  J.,  in  Fiereon  v.  Hoc^t^, 
8  Johns,  68,  to  be  that  the  deed  is  good  as  to 
the  partner  signing,  and  a  release  by  one  of 
joint  creditors  is  good  as  to  all,  dtmg  Bud- 
doeJ^B  eaee^  6  Co.,  25.  Perhaps  an  equally 
satisafctoiy  reason  is,  that  the  rule  itselfwhlch  ; 
makes  the  deed  of  one  partner  in  the  partner-  = 
ship  name  bad,  extends  only  to  those  cases  in 
which  the  effect  of  the  deed  would  betoohaipge 
the  partners  with  a  new  liabiUty. 

A  second  dass  of  OMes,  where  a  partner  may 
bind  his  co-partners  under  seal  without  tlieir 
consent,  express  or  implied,  was  mtticed  otft 
by  Chief  Justice  Marshall  at  an  early  day.  In 
Andersen  v.  JkmpIsiM,  1  Brock,  456,  he  said : 
'*  The  prindple  of  Harrieon  v.  Jaeblen^  is  8ei> 
tied.  But  I  cannot  admit  its  application  in  ia 
case  where  the  property  may  be  transiimd  by 
delivery  under  a  parol  contract  But  I  oannd^ 
admit  that  a  sale  so  consummated  is  annuUed 
by  the  circumstance  that  it  is  attested  by  a 
deed.*'  The  principle  thus  enunciated  ha? 
always  been  favorably  regarded  by  the  Ameri- 
can courts,  and  it  is  now  well  settled  in  most 
of  the  states,  that  if  the  act  done  would  have 
been  valid  without  a  seal,  the  addition  of  the 


seal  does  not  vitiate  it :  Taplep  r.  BittttrfieU 
1  Met  (Mass.),  515;  MUten  v.  JfoOer.  7 
Mete,  244 ,  JBveriU  v.  Stren^,  5  Hill  (N.  Y,\ 
168;  Bobinaan  v.  Crewdar,  4  McGord,  537; 
DubM  AppeaU,  2  Wright  (Penn.),  286,  Dkk- 
«fJv.  Caee^  6  Watts,  22;  MeCuUivi^Ki.Swer 
mertiUe^  8  Ldgh,  415 ;  Forkner  v.  S^art,  6 
Grattan,  197;  Imeae  v.  Bmk  ^f  Berien,  2 
Stew.,  280 ;  Humam  v.  Cuniffe^  82  Mo.,  S1& 
in  KentuoKy,  however,  and  perhaps  in  the 
other  states  where  the  strict  ruling  of  the  E&g> 
lish  cases  is  followed,  this  exc^on  is  not 
allowed.  Thus  in  M^ntgemery  v.  Beene^  2  E 
Monr.,  244,  Robertson,  0.  J.,  says:  ''Tbe 
prindple  thus  settled  as  to  deed$^  seems  to 
have  been  recognised  as  appficable  to  all  ooq- 
tracts  under  wtl  to  pay  money,  even  though 
a  seal  was  not  essential  to  the  oUigstions  d 
sudi  contract  This  may^havo  been  a  pemr- 
sion  or  extension  of  the  principle  as  to  deek 
wiiich  was  probably  applicaUe  at  first  odj 
to  such  writings  ta  would  be  ineiEectiial  with- 
out a  seal,  and  not  to  such  as  might  be  u 
binding  and  effectual  without  as  with  a  seiL 
All  iu&ial  questions,  however,  has  been  coo- 
duded  on  this  subject  also  by  this  Court** 

In  conduaion,  we  may  regard  the  Ameiicm 
deddoBS  as  now  pretty  well  harmonized  on 
the  general  prindple,  that  a  sealed  instnunent, 
executed  by  one  partner  only,  in  th«  firm 
name,  is  not  valid  to  create  a  new  liability  on 
the  part  of  the  other  partnersi  unless  sneh 
liabititv  is  one  idiieh  the  partner  could  hsn 
created  without  seal,  or  unless  his  act  was  pre- 
vious] v  authorised  or  subsequcmtly  ratified  by 
the  other  partners ;  and  that  sudi  aothohtj 
or  ratification  may  be  by  parol,  and  msj  be 
inferred  fay  a  jury  from  the  acts  of  the  parties 
or  the  course  of  the  business.—^.  M.  h.-^Tk 
American  Law  JShffieter, 


ICAGISTXtATBS,  MamCIPAL, 
nrSOLVSNCT,  »  iSCHOOL  LAW. 

NOTBSOF  KEW IXEOISIONS  AliD  LEADLXO 

<7A8Ba 

IjsbLviinr  Aor,  1866»  sso.  IS^Bxiovnov- 
hm.'^Hild^  under  see.  18  of  the  InidTeat  Aet 
of  1865,  that  where  before  the  asdgnme^it  the 
money  bad  been  made  by  the  sheriff  under  s^ 
fe.  against  the  InselveDt,  the  exeoatton  eredttor 
was  entitlea  to  it;  for  that  the  seetion  applied 
only  whei^  but  for  its  prdvinoas,  a  Ilea  voald 
have  existed  on  the  property  ia  question  at  the 
execution  of  the  assignmeat,  and  not  where  it 
had  been  oo&verttd  iato  mooey  whioh  helonged 
to  the  exeovtion  creditor. 

ffeld  also,  that,  under  the  dreamstanees  of 
this  ease,  set  out  below,  the  money  nost  be 
treated  as  receiTed  under  the  exeoation. 

[By  the  present  laBoWent  Aet  of  1^9,  S24S 
Tie.  eh.  16,  see.  69,  the  law  has  been  altered; 
aad  no  lien  or  privilege  shall  he  created  opea 
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either  tbe  penonal  or  real  eitote  of  the  imolTent 
for  the  ftmoont  of  mnj  jadf ment  ^debt  bj  tbo 
issae  or  deliTory  to  the  sberiif  of  the  exeootioii, 
or  bj  loTyiog  apon  or  eeiiing  ander  i«oh  writ 
the  effeote  or  eetmte  of  the  insoUeot,  if  before 
the  payment  oTor  to  the  plaintiff  of  the  monejB 
aetnaliy  levied  under  raeh  writ  the  estate  of  the 
debtor  shall  have  been  assigned,  fto.]— ^Etnetetr 
et  a/.  T.  McDougaU,  88  U.  C.  Q.  B.  888. 


School  trustiis  ^  Masdaiius  to  Cobpoka- 
now  TO  PBOvnMi  xoiivt  —  IwsvtnoiiaoT  oi 
SsTiMATB  Aso  0iXAnj>.-~On  applioatioB  tot  a 
mandamos  to  eompel  a  maDlclpal  eorporation  to 
proTide  $8,600  for  a  board  of  school  trnstees,  it 
appeared  that  on  the  16th  liaroh,  the  tmstees 
wrote  lo  the  eorporation,  informing  them  that 
thej  had  passed  a  resolntion  on  the  12th  inet, 
directing  theb*  ohalrmaa  and  seeretnry  *^  to  WMt 
on  the  oonnoil  at  its  next  meeting,  and  sobmit 
an  estimate  for  $8,600,  for  the  purpose  of  bnild- 
ing  a  brick  school  house,  the  same  to  be  procured 
bj  the  10th  April,*'  and  requesting  the  council 
to  provide  said  amount  In  aecordanee  with  the 
estimate.  On  the  same  daj,  after  receif ing  the 
letter,  the  eorporation  notified  the  trustees  that 
they  were  unable  to  oomplj  with  the  demand ; 
and  on  the  18th  April,  an  order  upon  the  trea^ 
sorer  of  the  oounoll  bj  the  ohairman  of  the  board 
of  echool  trustees  for  the  $8,600  was  presented, 
and  payment  refused. 

Htld,  that  the  ttatute,  which  requires  the 
tmetees  to  prepare  and  lay  before  the  council  an 
estimate,  had  not  been  compiled  with ;  and  that 
the  demand  for  payment  within  three  weehs, 
without  shewing  that  the  corporatioo  had  fends 
in  hand  aTulable  for  the  purpose,  was  not  rea- 
sonable. The  mandamus  therefore  was  refused. 
— In  ih4  matter  of  th$  School  TrutUu  of  Mount 
Forut  and  tko  Corporatitn  of  Motmt  Formt^  88 
U.  0.  Q  B.  422. 


Bavkbuvtot.— The  Bagliah  Bankruptcy  Act 
of  1861  is  made  applicable  to  '*all  debtors, 
whether  traders  or  not.**  A  person  haTing  priri" 
lege  of  parliament,  and  not  a  trader,  was  held 
not  exempt  from  their  operation.— &jMrl#  ifof^ 
ri$.     In  ro  Duko  of  IfowcattU,  L.  B.  6  Oh.  172. 


Ikdiotmivt  —An  indictment  charged  A.  with 
haTing  made  a  false  declaration  before  a  justice 
that  he  had  lost  a  pawnbroker's  ticket,  whereas 
he  had  not  loct  the  said  ticket,  but  •<  had  sold, 
lent  or  deposited  it"  with  one  C,  as  A.  well 
knew.  JSteld,  that  the  indictment  was  not  bad 
forsinoertainty,  as  the  words  quoted  were  sg^- 
plusagc^iftfQiMM  T.  Parktr^  L.  E.  1  C.  C.  226. 


SIMFI.E  CONTRACTS  &  AFFAIBS 
OF  EVSBY  DAY  ItlFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Statutb  or  Luutations — Joirt  cohtbactobs 
— Patmiht. — Action  on  a  note  made  by  defen- 
dant and  L.,  payable  to  C,  and  by  him  endorsed 
to  plaintiff,  due  in  July,  1859.  Plea,  Statute  of 
Limitations.  To  take  the  case  out  of  the  statute, 
plaintiff  proved  that  one  T.  C.  owing  defendant 
$80,  got  an  order,  with  defendant's  assent,  from 
G.,  who  then  held  the  note,  on  L.,  requesting  L. 
to  pay  defendant  $80,  which  he,  C,  would  credit 
on  the  note;  and  this  sum  was  accordingly  so 
paid,  and  credited. 

Eddf  clearly  a  payment  by  L.  on  his  own 
account,  and  not  by  or  for  defendant,  so  as  to 
take  the  case  out  of  the  Statute  as  against  defen- 
dant —Cowing  t.  Tinunt,  88  U.  C.  Q.  B.  427. 


B.  W.  Co.-— Bbidob  otbb  bauwat— Obuoa- 
TiOH  TO  BBPAIB. — Wbcrc  B  Railway  Company 
carried  the  highway  across  and  over  their  road 
by  a  bridge :  Mdd^  under  Consol.  Stat  C.  ch. 
66,  sec.  9,  sub-sec.  6,  sec.  12,  sub-sec.  4,  that 
the  Company  were  bound  to  keep  in  repair  such 
bridge  nnd  the  fence  on  each  side  of  it — Van- 
AUm  T.  The  Grand  Trunk  SaUw^if  Company  of 
Canada^  88  U.  C.  Q.  B.  436. 


OoFTBioHT.*«^l.  The  proprietor  of  a  newspaper 
has,  without  registration  under  the  Copyright 
Act,  such  a  proper^  in  its  contents  as  will  enti- 
tle him  to  sue  in  respect  of  a  piracy.  But  the 
piraoy  of  *'  a  list  of  hounds"  is  not  a  case  for 
an  interlocutor  Injunction,  as  a  correct  list  is 
easily  got,  and  it  is  liable  to  ft^uent  changee.— 
Cox  T.  Land  and  Water  Journal  Co,,  L.  R.  9  Eq. 
824. 

2.  Plaintiff  wrote  an  essay  for  tha  *<  Welsh 
Bisteddfod,**  to  prove  that  the  English  are  the 
descendants  of  the  ancient  Britons,  which  he 
published.  Defendant  afterwards  did  the  like. 
His  book  was  like  plaintiff's  in  theory,  arrange- 
ment, and,  to  a  great  degree.  In  the  citation  of 
authorities.  The  latter  facts  were  ezpluned  by 
both  parties  hsTing  taken  their  references  from 
Pritohard,  and  the  theory  by  the  oecasion  of 
writing.  Two  authoritiee  were  seemingly  taken 
f^em  the  plaintiff,  and  certain  results  were  based 
upon  his  tablss.  The  writing  was  the  defendant's. 
Bsld  (rerersing  the  decision  of  James,  V.  C,  on 
the  facts),  the  plaintiff  was  not  entitled  to  an 
iigunction. 

Defendant  had  a  right  to  take  authorities  eren 
though  sent  there  by  plaintiff's  book,  which  took 
the  same. 
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An  author  has  do  monopoly  in  a  thoorj  pro- 
poanded  by  him. 

Per  James,  V.  C.  In  oases  of  literary  piraey, 
the  defendant  is  to  aoeoant  for  every  eopy  of  his 
book  sold,  as  if  it  had  been  a  copy  of  the  plain- 
tiff's.—Pi**  T.  NicholoM,  L.  R.  6  Ch.  251. 

8.  Althongh  a  rlTal  pablisher  is  not  justified 
in  copying  slips  cat  from  a  Directory  proTionsly 
published  by  another  party  by  hsTiog  sent  out 
canyassers  to  Ter|fy  them,  and  to  obtain  the 
IcaTe  of  those  whose  names  were  on  the  slips  to 
publish  them  in  t^at  form,  he  may  uee  such  slips 
to  direct  his  ca^QTassers  where  to  go  for  the  pur- 
pose of  obtaining  the  addresses  anew. — Morritj. 
Wright,  L.  R.  6  Ch.  1 70. 


DiATH. — Those  who  ibund  a  right  upon  the 
fACt  that  a  person,  who  has  not  been  heard  of  for 
seven  years,  surTiTod  a  particular  period,  must 
establish  that  fact  affirmatiToly  by  oTidence. 

A.,  a  testator,  died  January  6,  1861,  and  left 
a  residue  to  his  nephews.  The  last  that  was 
known  of  B  ,  one  of  his  nephews,  was  that  he 
was  entered  in  the  books  of  the  American  Nayy 
as  having  deserted  June  16,  1860,  while  on  leave 
Held,  that  B.  was  not  shown  to  have  survived  A., 
and  that  his  personal  representatives  could  not 
claim  a  share  under  A.'s  will. — In  r$  PhmifM 
Trutti,  L.  R.  6Ch.  169. 


ExicuTOK  AND  Adxisistratok.— 1.  The  pay- 
ment of  one  legacy  by  executors  out  of  their 
own  money,  as  a  gratuity,  is  not  an  admission  of 
assets  for  the  payment  of  others.  Neither  is  a 
payment  out  of  the  estate  of  one  of  two  executors 
who  were  also  residuary  legatees,  by  his  repre- 
sentatives, to  the  survivor  in  compromise  of  his 
claim  as  such  residuary  legatee.  — •  Cadburjf  t. 
Smith,  L.  R.  9  Eq.  87. 

2.  Executors  before  probate  directed  A.,  the 
manager  of  the  testatrix's  chemical  works,  to 
continue  to  manage  them,  which  he  did.  Goods 
of  the  testatrix  thus  in  A.'s  hands  as  agent  of 
the  executors  were  seised  on^  fa.  on  the  ground 
that  he  was  executor  d$  ton  tort.  The  executors 
afterwards  proved  the  will.  Seld,  that  A.  was 
not  executor  de  ton  tort. — Spket  t.  Sjfket,  L.  R. 
5  C.  P.  118. 

Husband  ahd  Wivb.^I.  Money  advanced  for, 
and  applied  to,  the  support  of  a  married  woman 
who  has  been  deserted  and  left  without  support 
by  her  husband,  may  be  reoovered  of  htm  in 
equity.— i>Mr#  y.  Soutttn^  L.  R.  9  £q.  151. 


which  can  be  removed  without  injury  to  the  free- 
hold, pass  to  the  mortgagee  under  •  previous 
equitable  mortgage. — Longhottom  t.  Berry,  L.  B 
6  Q.  B.  128. 

ONTABIO  BEPOBTS. 

QUEEN'S  BENCH. 


FixTimxs. — ^Trade  fixtures,  which  are  annexed 
to  a  building  by  bolts  and  screws  for  the  nn^e 
purpose  of  steadying  them  when  in  use,  and 


{RtpcTitdhyC.  BoBzmov,  Esa.,Q.C.,J2eporter  to tiUCrart) 


LOUOR  T.   COLBMAV  BT 


INvMoA  ton»,rt  haiUf—NoHc$  o/ action— 5ciMr« 

rate  writs— ^cint  liabilitjf  nj  csiciition  j^intijk. 

▲  DiTiBion  Court  Bailiff  la  entiUed,  xmder  C.  &  U.  C.  d 
19,  see.  19S,  to  notice  of  action  for  a  aeixctre  and  ale  d 
cooda  under  extcgatioa,  althongh  he  is  i^ademnified  ui 
directed  to  lell  by  the  evocation  creditor. 

JMd,  that  iipon4he  Ikcta  in  this  case  set<nit  belov,  &en 
was  evidence  to  show  that  it  was  one  aeizaic  and  cae 
sale  nnder  the  direction  and  for  the  benefit  of  the  two 
defendants  holding  separate  ezecattona,  and  that  tke; 
were  therefore  Jointly  liable. 

On  the  ground  of  excessive  damages,  tibe  ooart  reftissd  t» 
inteznre,  the  exoess  being  only  |60. 

[29  (T.  C.  Q.  B^  367] 

Trespass  for  entering  the  plaintiff's  land,  sod 
seising  and  taking  certain  cattle,  &o. ;  with  s 
count  in  trover. 

Plea,  by  the  defendants  Coleman,  not  guilty, 
by  Sutute,  Consol.  But.  U.  C.  oh.  19»  sees.  19^ 
195,  and  198.  Pleas  by  the  other  defeodaLts, 
Simson  and  Fluke,  not  guilty ;  and  goods  not  the 
plaiatiiTs. 

At  the  trial,  before  Wilson,  J.,  at  tbe  Spncg 
Assises  for  1869,  at  Cobourg,  the  plaintiff  called 
Peter  Coleman,  one  of  the  defendants,  who  proved 
that  he  was  a  bailiff  of  the  Division  Court,  that 
he  had  in  his  hands  two  executions,  at  the  ree- 
pectite  suits  of  the  defendants  Simson  and  Flake, 
against  one  John  Swain :  that  he  seised  the  goodi 
in  question  under  these  exeontions,  the  other 
defendant  Coleman  being  his  son  and  assistant, 
and  that  afterwards  theee  defendants,  by  separais 
bonds,  indemnified  him,  and,  being  indemnified, 
he  sold  the  goods.  He  first  drew  a  joint  bo&d, 
which  Simson  signed,  but  Fluke  would  not  jeia 
in  it,  and  he  gave  a  separate  bond,  Simson  sign- 
ing his  the  day  before  the  sale,  and  Fluke  oo 
the  day  of  the  sale.  The  witness  stated  he  had 
no  indemnity  when  he  seised,  but  that  he  had 
the  orders  of  the  defendants,  to  go  on  and  seite 
the  property  he  found  on  the  plaee,  aad  be  re- 
moved the  property  and  kept  it  nine  days  before 
selling.  He  further  stated  that  Fluke  and  Sim- 
son (the  defendantsj  told  him  to  seise  and  not  to 
interplead,  as  they  would  take  the  property  and 
sell  it :  that  they  did  not  Jointly  give  him  instnio- 
tions,  but  each  as  to  his  own  execution ;  -that  he 
made  the  seisure  for  both  on  the  same  day,  sod 
at  the  same  time,  and  seised  enough  to  satiffy 
both  executions,  and  advertised  separately  nndrr 
each.  The  witnefs  prodaoed  the  exeencioDfl 
under  which  he  sold  the  artioles. 

It  was'  submitted,  on  the  part  of  the  deftodanti 
Coleman,  the  bailiffi,  that  the  action  agaisft 
them  failed,  as  they  received  no  notice  of  action; 
and  as  to  the  other  defendants,  that  there  was 
no  joint  action  or  seisure  by  them  to  make  tbeai 
Jointly  liable,  but  separate  executions  and  eeps- 
rate  bonds  of  indemmty. 
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The  learned  Jadge  niled  that  the  bailiffs  were 
entitled  to  notice,  notwithstanding  the  indemnity 
and  directions  to  seiie  and  sell ;  bat  he  wonld 
not  nonsuit,  as  the  case  had  to  go  to  the  jnrj  on 
other  questions,  aad  he  reser?ed  leaTo  to  those 
defendants  to  move  to  enter  a  verdiot  for  them  if 
the  eoart  shonld  be  of  opinion  they  were  entitled 
to  notice  of  action.  And  he  further  ruled  that 
there  was  OTidenoe  of  a  Joint  eeisore. 

The  jury  found  for  the  plaintiif,  and  $176 
damages. 

Hector  Camiron  obtained  a  rale  niti  to  enter  a 
Terdiot  for  the  defendants  Coleman,  and  also  for  a 
new  trial  as  to  the  defendants  Simeon  and  Fluke, 
on  the  gronnd  that  the  Terdiet  was  against  law 
and  OTidenoe ;  and  for  misdirection  of  the  learned 
judge,  in  ruling  that  there  was  eyidenoe  to  shew 
a  joint  liability  by  the  defendants,  and  in  leaving 
to  the  jory  the  question  whether  the  defendants 
Flake  and  Simeon  acted  jointly,  instead  of  the 
question  whether  there  was  any  concert  or  agree- 
ment between  them  to  act  together ;  and  also  on 
the  ground  of  the  damages  being  excessiTe,  and 
for  more  than  the  learned  judge  (Urected  the  jury 
to  fiod. 

C.  S.  PatUrion  shewed  cause,  citing,  as  to  the 
notioe  of  action,  Consol.  Stat  U.  C.  ch.  19,  sec. 
193;  Pollock  and  MeoFt,C.C.VTM,Z6;  Parion 
T.  WUliami,  8  B.  &  Al.  830 ;  Burling  ▼.  Harley^ 
8.H.  &  N.  271  ;  Whit^  t.  iforrtr,  11  G.  B.  1016. 

Hector  Caruron  supported  the  rule,  and  cited 
Anderion  t.  Grace,  17  U.  C.  R.  96 ;  Add,  T.  2nd 
ed.  61 8 ;  Hume  t.  Oldacre,  1  Stark.  862 :  Maxwell 
T.  Crann,  18  U.  0.  B.  268. 

MoRRisoH,  J. — As  to  the  first  part  of  the  rale, 
I  am  of  opinion  that  the  Terdict  should  be  entered 
for  the  defendants  Coleman,  upon  the  ground 
taken  at  the  trial,  that  there  was  no  notice  of 
action  under  the  198rd  section  of  the  DUision 
Courts  Act,  Con.  Sut.  U.  0.  ch.  19,  which  re- 
quires that  for  anything  done  in  pursuance  of 
that  act,  a  notice  in  writing  of  any  action,  and  of 
the  cause  thereof,  shall  be  giTon  to  the  defsndant 
one  month  at  least  before  the  commencement  of 
tbe  action. 

It  was  contended  on  the  part  of  the  plaintiff; 
that  as  these  defendants  were  indemnified  they 
wer9  not  entitled  to  notice,  as  they  were  acting 
under  the  orders  of  the  other  defenddtnts.  It 
appears  to  me  beyond  doubt  that  the  bailiffs  wer« 
acting  under  tbe  executions  placed  in  their  hands. 
The  evidence  of  Peter  Coleman  showed  that  be- 
fore he  was  indemnified  he  seised,  remoTod  and 
kept  possession  of  the  cattle  for  eight  days,  and 
that  he  sold  the  cattle  under  tbe  executions. 
The  qaestion  of  bona  fidee  was  not  raised,  nor 
was  the  leaned  judge  asked  to  leave  the  question 
to  the  jury,  for  the  plain  reason  that  there  was 
nothing  to  shew  that  the  bailiffs  wera  not  acting 
bond  fidt  and  under  the  executions. 

Such  being  the  case.  White  t.  ifofTw,  11  0.  B 
1016,  is  a  concIusiTe  authority  In  faTor  of  these 
defendants,  the  bailiffs.  That  was  also  an  action 
against  two  bailiffs  of  the  County  Court  and 
others,  for  seising  and  selling  goods  under  an 
execution.  There  the  bailiffs  entered  on  the 
premises  for  the  purpose  of  seising  the  goods, 
but  on  finding  that  they  had  been  assigned  to 
HVhite,  the  plaintiff,  withdrew;  subseqaently, 
upon  recelTing  an  indemnity  from  tbe  execution 
creditors,  they  re-entered  and  seised,  and  sold 
the  goods.    The  English  County  Courts  Act,  9 


h,  10  Vic,  ch.  96,  sec.  188,  has  the  same  proTi- 
sion  as  to  notice  of  action  as  that  contaioed  in 
our  DiTision  Courts  Act  It  was  argued  there 
that  the  officers  being  so  indemnified  were  act- 
ing under  the  indemnity,  and  not  under  the  sta- 
tute and  that  they  were  not  within  its  protec- 
tion. During  the  argument,  JerTis,  C  J.,  said  be 
could  not  see  why  an  officer  was  to  be  deprivod  of 
a  right  which  the  statute  had  giren  him  because 
he  took  an  indemnity ;  and  in  giving  judgment 
he  says,  *'How  can  the  circumstance  of  their 
taking  an  indemnity  shew  that  tbe  officers  were 
not  acting  in  pursuance  of  the  statute?  It  is 
undoubtedly  a  fact  in  the  case;  but,  notwith- 
standing that  fact,  the  jory  were  well  warranted 
in  finding  that  they  were  bond  fide  acting  in 
pursuance  of  the  act ;  and  therefore  they  were 
entitled  to  a  notice  of  action,  as  well  as  to  the 
other  adrantages  given  to  them  by  the  138th 
sec.  of  the  9  &  10  Vic.  ch  96.  And  Cress  well, 
J.,  said,  **As  to  the  other  issues  the  only  evi- 
vience  to  shew  that  the  officers  were  not  acting 
in  pursuance  of  the  statate,  was  the  fact  of  their 
having  taken  an  indemnity.  But  that  fact  was 
really  entitled  to  little  or  no  weight."  (See  also 
DaU  y.  Cool,  4  C.  P.  460.) 

Then  as  to  the  grounds  taken  in  the  rule  for  a 
new  trials—namely,  that  the  verdict  was  against 
law  and  evidence,  and  for  the  misdirection  of  tbe 
learned  judge  in  ruling  that  there  was  evidence 
to  go  to  the  jory  to  shew  a  joiot  liability  by  the 
other  defendants — after  an  examination  of  tbe 
testimony  of  the  bailiff,  defendant,  who  was  ex- 
amined on  tbe  trial,  I  am  of  opinion  that  tbe 
ruling  and  direction  of  my  learned  brother  waa 
right,  and  that  the  evidence  as  to  the  seisure  and 
sale  shews  one  seisure  and  one  sale  under  the 
direction  of  both  defendants,  and  that  the  sale 
was  for  their  joint  benefit,  and  quite  sufficient  to 
support  the  finding  of  the  jury  that  tbe  bailiffis 
acted  jointly  for  the  two  defendants,  Simsjo  aud 
Fluke. 

As  to  the  remaining  question  of  excessive  dam- 
ages, from  the  report  of  my  brother  Wilson.  I 
should  have  been  better  satisfied  if  the  jury  had 
limited  tbe  damoges  to  the  amount  suggeHted  to 
them  by  the  learned  judge  ;  but  in  cases  of  this 
kind,  unless  there  is  so  wide  a  difference  between, 
tbe  amount  of  the  verdict  and  the  amount  recom- 
mended, as  would  lead  us  to  the  conolasion  that 
the  jory  were  actuated  by  or  proceeded  on  some 
wrong  principle,  we  ought  not  to  interfere.  I 
cannot  say  that  because  the  jury  gave  $50  more 
than  I  would  probably  have  awarded  the  verdict 
should  be  disturbed. 

The  rule  will  be  absolate  only  for  po  much  rb 
seeks  to  enter  a  verdict  for  the  defendant,  Cole- 
man, and  discharged  as  to  a  new  trial. 

WiLsov,  J  ,  concurred. 

Bule  accordingly. 


RioiiTA  y.  M  1.80V. 


Upon  SB  indictment  for  peijury  committed  upon  the  hear* 
Ing  of  a  complaint  before  a  magistrate,  the  infurmatlun 
having  been  proved : 

JETeici,  npon  a  case  reserved,  that  it  was  unnecessary  t  j 
prove  anjr  sammons  ieeued,  or  any  step  taken  to  bring 
the  person  complained  of  before  tho  magistrate  ;  for  so 
long  as  he  was  present,  the  manner  of  his  getting  there 
was  immateriaL 

The  indictmunt  was  defective  for  not  shewing  the  Jurlsdic« 
tiou  over  the  offence,  by  aUcglng  wherethe  liquor  wai 
sold,  the  sale  of  which  without  license  was  the  com- 
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plaint ;  bat  aa  Judgmaut  had  bean  pTOiionBoad,  thia 
could  be  taken  advantage  of  only  br  wiit  of  error. 
Quart,  whatherit  waa  not  defective  alao,  for  not  ahewing 
that  the  paraoa  oompUtned  againat  waa  praae&ti  or  thai 
a  samBiona  iaaaed,  and  that  tha  magiatnte  waa  antho- 
rized  to  proceed  «s  parte. 

rSS  U.  C.  Q.  B.  481.] 

The  defendant  waa  conTioted  of  perjarj  at  the 
Aflsutes,  at  Toronto,  before  Gait,  J.,  who  reserved 
a  on  86  for  the  opinion  of  thie  court  The  indiet- 
oient  was  as  follows : 

The  jarom  for  our  Lady  the  Qaeen  upon  their 
i>aih  present,  that  heretofore,  to  wit,  on  the  16th 
day  of  September,  1869,  George  Albert  Mason 
came  in  his  own  proper  person  before  A.  M., 
E:»quire,  then  and  yet  being  police  magistrate  of 
ibe  City  of  Toronto,  in  the  Coanty  of  Tork,  and 
•one  of  Her  Majesty's  jostioes  of  the  peace  in  and 
for  the  said  City,  and  then  and  there  before  the 
said  A.  M.,  Esquire,  upon  a  certain  information 
of  Q.  A.  Mason, — wherein  it  was  sworn  that  the 
said  oomplainant  was  informed  and  belieyed  that 
James  Ring  (Caroline  and  Duchess),  within  the 
past  three  months,  to  wit,  on  the  7th  day  of 
September,  A.D.  1869,  did  sell  wine,  beer,  or 
rpiritaous  liquors,  without  a  license  so  to  do, 
contrary  to  law, — in  due  form  of  law  was  duly 
sworn  and  gaye  CTidence,  and  did  then  and  there 
upon  his  oath  aforesaid  falsely,  wilfully,  and 
corruptly  depose  and  swear  in  substance  and  ta 
the  effect  following :  •*  That  on  Wednesday,  the 
first  day  of  September,  1869,  he,  the  said  G.  A 
M  ,  saw  one  Mrs.  King,  meaning  one  Mary  King, 
the  wife  of  one  James  King,  of  the  City  of  To- 
ronto,  grocer,  hand  to  one  H.  the  bottle  (meaning 
bottle  of  brandy)  off  the  shelf,  and  that  said  H. 
paid  her  (meaning  the  said  Mrs.  King)  for  it, 
and  that  he  (meaning  the  said  James  King)  had 
at  the  time  bottles  of  liquors  exposed  in  his  store 
for  sale,*'  which  facts  were  material  to  the  said 
issue,  and  to  the  matter  being  enquired  into  on 
the  Bsid  information— whereas  in  truth  the  said 
6.  A.  Mason  did  not  on  Wednesday,  the  first  day 
of  September  aforesaid,  see  the  said  Mrs.  King 
band  to  the  said  H.  the  bottle  of  brandy  off  the 
diielf.  and  the  said  H.  did  not  pay  her  for  it,  and 
the  snid  James  King  had  not  at  the  time  bottles 
uf  liquor  exposed  in  his  store  for  sale ;  and  the 
HRid  G.  A.  M.  did  thereby  commit  wilftil  and 
corrupt  perjury." 

The  information  was  produced  and  witnesses 
were  examined,  who  swore  to  the  falsity  of  the 
oatb  of  the  prisoner.  No  summons  was  prored 
to  have  issued  on  the  information.  The  learned 
Judge  stated,  *•  It  does  not  expressly  appear  from 
my  notes  that  King  was  present  at  the  examina- 
tion "  (before  the  police  magistrate)  "  but  from 
what  appeared  at  the  trial  I  am  satisfied  that  ho 


was 


tt 


On  the  close  of  the  case  for  the  Crown,  Mc- 
Michael,  on  behalf  of  the  prisoner,  objected  that 
-there  was  no  CTldence  of  any  ease  depending 
before  the  police  magistrate:  that  the  CTidence 
shewed  only  a  complaint;  but  there  was  no  proof 
that  any  summons  was  issued,  nor  any  step  taken 
to  bring  the  party  complained  of  before  the 
•magistrate.  The  learned  judge  OTerryled  the 
objection,  but  reserTsd  the  point. 

The  question  for  the  eonsideratiao  of  the  court 
wan,  whether  the  objection  was  sustained  on  the 
evidence,  and  should  prsTail. 

The  prisoner  was  sentenced  to  be  Imprisoned 
in  the  commen  jail  for  tweWe  months,  with  hard 
^labour,  but  execution  was  respited,  under  Con. 


Stat.  U.  0.  oh.  112,  witU  tin  quatSon  ah«re 
stated  had  been  conoidered  and  anawared. 

McMtehad  tot  the  prisoner.  No  jurisdietioB 
is  shewn  on  the  indictment,  eaabHDg  the  police 
magistrate  lawfully  to  take  the  oath  or  depodtioe 
of  the  prisoner  which  was  the  snbjeot  of  petjurj. 
A  summons  to  the  person  informed  of  to  appear 
should  hate  been  shewn,  or  elto  that  be  had  is 
fSMt  appeared.  There  was  therefore  no  proper 
trial  or  issue  befbre  the  magSetrmto :  Tkt  Kmg 
T.  Ptarwn,  8  C.  &  P.  119;  lUgma  t.  Hwt^ 
8F.  &F.271;  ^«  Qiwmi  t.  OmtCoa,  4  Q.  B.  83. 

Rta4^  Q.C.,  for  tho  Crown,  cited  Btgwa,  t. 
Shaw,  1  Uigh  k  Cvpa,  679;  8.  G.  10  Cox  C.  a 
66;  Rtgmm  t.  Whybrcw,  8  Cox  C.  €.  488;  Boa 
sell,  C.  &  M..  4th  ed.,  toI.  III.  p.  97  ;  Futry  «f 
CMum  T.  Kmg^  84  L.  J.  M.  C.  9;  JSi^BieT. 
Atkituon,  17  0.  Pi  296;  Con.  Stat.  C.  oh.  103. 

WiLsoir,  J.— The  qneetion  gubmltted  most,  I 
(Mnk,  be  answered  in  tiie  negatiTn.  Tliere  via 
a  complaint  proTcd,  and  it  was  not,  in  my  opia- 
ion,  necessary  that  any  svmmons  Aonld  lum 
issued,  or  that  any  step  should  hsro  been  takta 
to  bring  the  person  complained  of  before  titt 
magistrate. 

ffo  long  as  the  person  informed  against  wis 
present,  the  magistrate  might  rif^ktly  proceed, 
though  he  did  not  appear  on  enmmona,  or  did 
not  require  compulsion  to  make  him  appear. 
His  actual  presence  was  all  tliat  was  requirsd; 
the  manner  of  his  getting  there  was  of  no  conse- 
quence to  the  iuTostigation. 

The  Consol.  Sut  G.  eh.  1G8,  aeco.  20,  24, 
require  tiie  information  to  be  Inid  on  oath,  unlrsi 
it  is  expressly  dispensed  with  by  Aot  of  Parlia- 
ment The  snaunons  ssay  be  leaned  if  require! 
If  it  be  Issued  and  tbo  party  fail  to  appear,  tbt 
magistrate  sftay  proeecd  expmriei  aooa.  7,  82 ;  or 
he  may  isOne  his  warrant  to  apprehend  the  partj: 
sece.  6,  82. 

The  case  of  RtffimA  t.  Sham,  dted,  shewi  i 
summons  not  to  be  neoeesary  if  the  party  choose 
to  appear  without  it,  and  there  Is  nothing  opposed 
to  thie  rule  in  our  statutes.  The  same  law  is 
slated  in  Paloy^on  GonviotUnai  nnd  seTciil 
authorities  are  cited  for  it. 

This  disposes  of  our  duty,  aa  we  have  aoewer- 
ed  the  question  put  to  us  t  JUx  ▼.  Boulibti,  4  A 
&  E.  498;  jBiymoT.  8ka»,  11  Jur.  N.&  416. 

Bnt  it  may  be  aa  well  to  state  what  ve  obeenr- 
ed  upon  in  the  argusMnt,  that  the  lndictm«Bt 
■eema  to  be  quite  insofficlent  in  point  of  law. 

It  is  not  staisd  where  the  liqnor  vna  acid.  It 
may,  for  anything  that  appears,  have  been  sold 
in  an  adjoining  county,  or  in  an  a^iolaing  pro- 
rinoo,  or  in  some  ft>re^  oonatiy,  and  what  right 
the  police  magistrate  of  the  Qty  of  Toronto  had 
to  take  oogniiaaoo  of  it  is  not  shewn.  There  is 
therefore  a  total  want  of  jnrifldistion  on  the  fMS 
of  the  indietment. 

The  Ontario  Act,  82  Yio.  oh.  82,  sco.  25,  re- 
quiree  the  prooeodiags  to  be  eariisd  on  befbre 
magistrates  «•  baring  jurisdiction  in  tho  munici- 
pality in  which  the  offsnoe  is  oomsuttod" 

Tne  pdice  magistrate  lias  drawn  his  infonssf 
tion  without  shewing  his  Jnrisdietion  over  the 
offence,  and  bo  has  also  alleged  the  seUing  with- 
out lioeneo  to  hmw  talten  plaoo  *«  within  the  past 
three  months,'*  which  is  the  period  flxod  by  Coa. 
Sut.  G.  oh.  108,  sec.  26,  without  ttotidag  thsi 
this  limitation  is  shortened  by  the  Ontario  Ael^ 
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82  Vie.  ob.  82,  seo.  25.  to  twratj  da7f(a).    See 
Wray  T.  Tokt,  12  Q   B.  4()2. 

The  iodictOMot  may  also  be  obJeotioBable  for 
not  BUtiog  that  Kiog  was  prcgeol  at  the  eiam- 
iDatioo,  or  for  not  tfaewiog/a  summomi  to  bare 
iwaed,  and  tbat  the  magiitrate  wat  aatboriied 
to  prooeed  ix  parte  by  reaeoa  of  King's  defanll 
to  appear  after  servioe  of  the  summons  bad  beea 
duly  made  on  him. 

These  exceptions  to  the  validity  of  the  indtoi> 
neot  cannot  now  be  taken  unless  by  writ  of 
error,  as  judgment  has  beea  proaonnoed  on  the 
prisoner. 

The  respiting  of  execation  in  this  instance  is 
perhaps  no  faronr  to  the  prisoner,  as  it  might 
bare  been  if  his  sentenoe  had  been  a  oapital  one, 
or  had  been  imprisonment  in  tlie  penitentiary, 
or  had  been  in  any  respeot  different  or  more 
lerere  than  his  predisnt  imprisonment  The 
addition  of  hard  labour,  that  is,  soch  hard 
Itboor  as  our  gaols  impose  or  enable  to  be  im- 
posed, is  not  in  fact  any  addition  to  the  pain  of 
imprisonment. 

If  the  proceedings  are  not  rerersed  in  error, 
it  may  be  well  that  the  time  of  imprisonment 
from  sentence  pronoonoed  to  this  time,  shonld 
be  counted  as  part  of  the  sentenoe. 

The  jadgment  is  therefore  affirmed. 

Camfietion  affirmed. 


OUfBB  ▼.  TbI  UKiON   Bo  AMD  OF  SOBOOft  TBITS- 
TSBS  OV  ladlBSOLL. 

Gnmmar  and  Common  School  Trtute«$  —  Joint  Bowrdr^ 
CorpomU  t3^M*nM, 

A  joint  board  of  naniinar  and  oommon  achool  troataes 
are  a  corporata  body,  oapabla  of  oootraotliig  and  bdag 
lued,  thoui^h  tha  aapanita  corporate  eziatanca  of  aa^ 
eontiuQea ;  and  they  were  held  liahle  therefore  for  work 
done  upon  a  oantract  made  by  them  with  tha  plalntilT 
for  an  addition  to  tha  aohool  hoaaai 

School  TntiUes  y.  FarrM,  S7  U.  C.  a  8S1^  oommantad 
upon. 

[83  U.  C.  q,  B.  40S.] 

Action  on  the  oommon  counts. 

The  defendants  contended,  under  the  plea  of 
neter  indebted,  that  they  were  not  liable  in  law, 
not  being  a  corporate  body  capable  of  being 
saed. 

The  cause  was  tried  at  Woodstock,  in  the  Fall 
of  186^,  before  Morrison,  J.  A  Tsrdict  waa 
rendered  for  the  plaintiff,  for  $76  damages,  with 
letTs  to  defendants  to  moTC  to  enter  a  nonsuit, 
if  the  court  should  be  of  opinion  ths  defendaats 
vere  not  liable. 

Id  the  term  thereafter,  Anden&n  obtained  a 
nile  calling  on  the  plaintiff  to  shew  oanse  why 
a  nonsuit  should  not  be  entered. 

In  Michaelmas  Term  last,  M  G.  Cmneron,  Q.C., 
shewed  cause.    The  action  is  brought  to  re- 


(a)  The  inftmnatkm  waa  as  follows : 

CiTT  or  ToaoMTo, )      The  information  aad  eomptaiat  of 
TowU:  f  Q.A.  Maaon,  of  tba  Citj  of  Toronto, 

taaen  on  oath  before  me,  A.  M.,  Baqaira,  police  magiatrate 
of  tbe  said  city,  this  sixth  day  of  September,  ISwT  The 
•aid  eomphiinant  upon  hia  oath  salth  he  is  Informed  and 
believes  that  Jamea  King,  CaroUna  and  Dachaaa,  did  within 
V^  past  three  months,  to  wit^  on  tha  seTsnth  day  of  Sep- 
tember, 1M9,  sell  wine,  beer,  or  spirituous  hquon,  without 
hsTlng  a  lioenae  so  to  do,  contrary  to  law.  Complainant 
taerefore  prays  a  snmmona  may  iaaa%  that  jnstiea  may  ba 
doneinthapramiaaa. 

Sworn  bezors  me,  Ac 

(Sisned)  O.  A.  Kasoar. 

(Signad)         A.  McNan,  P.  M. 


cover  tbe  balsnee  of  money  still  due  to  tha 
plaintiff  for  building  a  grammar  school,  being 
an  addition  to  the  school  house  in  Ingersoll.  It 
is  contended  by  defendaats  that  they  are  not 
liable;  but  the  Con.  8ut.  IT.  C.  ch.  68.  sec  26» 
sub-sec.  7,  28  Vic.  ch.  49,  sec.  10,  and  29  Vic. 
ch.  i28,  sec  6,  shew  that  defendants  are  a  body 
that  hare  eztensiTc  powers,  and  may  hold  pro- 
perty. They  may  therefore  contract  with  respect 
to  it  The  contract  was  made  with  the  defend- 
ants, which  distinguishes  this  case  from  that  of 
THb  Joint  Board  of  Orammar  and  Common 
School  ThuUu  of  CaUdonia  T.  FarrtU,  27  U.  C. 
B.  8J1. 

Andetton  supported  the  rule.  The  united 
board  does  not  merge  the  separate  and  respec- 
tire  existence  of  the  two  trustee  corporations 
which  form  it.  It  is  simply  a  board  of  goTcm- 
ment,  and  if  legal  rights  are  enforced  they  must 
be  by  or  against  the  constituent  part  or  parts  of 
the  board  that  is  or  are  affected.  The  case 
referred  to,  which  was  cited  by  defendants  at 
the  trial,  is  sxpressly  in  their  faTOur. 

Wnsos,  J. —  The  question  is,  whether  the 
decision  in  the  case  referred  to  is  one  which  wa 
can  adopt,  if  it  be  applicable  to  the  facts  of  this 
case.  It  was  giren  on  a  Coun^  Court  Appeal, 
and'  is  therefore  not  as  binding  on  us  as  a  deciaioa 
which  could  have  been  app^ed  from  would 
have  been. 

There  the  Education  Office  sent  to  the  chair* 
ma»  of  the  board  of  grammar  school  trustees  % 
circular  advising  him  ef  the  payment  of  $242 
for  that  school.  The  money  was  paid  into  th» 
Bank  of  Upper  Canada,  at  Toronto,  as  agents 
for  tha  treasurer  of  the  County,  and  the  bank 
sent  a  draft  to  the  treasurer's  order  for  tha 
money  on  the  bank  agency  in  Hamilton. 

Thie  draft  remained  ift  the  treasurer's  posseSi^ 
sion  from  the  11th  of  July  till  the  26th  oC 
September,  at  which  time  the  bank  stopped  pay- 
ment The  treasurer  then  sent  the  draft  to  tb% 
plaiotiffs,  but  they  refused  it,  and  sued  him  fov 
tbe  money. 

It  was  admitted  the  money  was  the  trustees^ 
apportionment  of  grammar  school  funds  for  thai 
previono  six  months. 

It  was  contended  in  the  court  below  tbat  the 
treasurer  was  not  liable,  but  if  there  was  a 
liability  that  it  rested  on  the  county  council,  an4 
that  the  trustees  as  a  union  board  could  net  sae» 
as  the  money  belonged  to  tiie  grammar  school 
board,  and  not  to  the  united  board. 

On  appeal  the  learned  Judge  who  dellTcred 
judgment  appears  to  have  relied  chiefly  on  ther 
fkct  that  **the  money  waa  paid  to  the  treasurer  aa 
grammar  school  money  *  .  *  *  If  so,  and* 
as  we  think,  the  gramasar  s^ool  trustsea»  not- 
withatandiag  the  union  under  the  Joint  boards 
still  existed  as  a  separate  cevforation,  it  wouUl 
seem  to  follow  that  it  should  be  sued  for  by  and 
in  the  name  ef  sueh  eorperatien»*'  as  the  ground 
for  liolding  the  action  eould  boI  be  maintainadr 
by  the  union  beard. 

Tbe  general  qucation  which  the  learned  jadg» 
stated  in  the  earlier  part  ef  his  Judgment — '*  Isi 
the  Joint  board  a  eorperation  capable  aa  such  ef 
soiagf^he  did  not  answer.  He  may  ha«% 
thought  it  unneeessaryv  aa  b«(yoBd  tbe  require-, 
meata  of  the  case. 

I  am  not  able  therefore  te  take  much  beneflh 
from  the  decision  Ia  that  ease,  ••  I  should  havt. 
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been  able  to  do,  no  doubt,  if  the  general  qaesti^n 
proposed  had  been  as  generally  answered. 

In  the  present  case  the  defendants  as  a  eorpo- 
ration  made  a  contract  with  the  plaintiff  for  an 
addition  to  the  school  house.  The  work  has  been 
done,  and  all  of  the  money  paid  but  the  trifling 
sum  of  $75,  which  is  the  occasion  of  all  this 
serious  litigation. 

To  form  a  satisfactory  opinion  on  the  subject 
the  Statutes  must  be  carefully  considered. 

By  Con.  Stat.  IT  C.  ch.  68,  sec.  25,  sub-sec. 
7,  the  board  of  trustees  of  each  grammar  school 
may  **  employ  in  concurrence  with  the  trustees 
of  the  school  section,  or  the  board  of  common 
school  trustees  in  the  township,"  &c.,  **  in  which 
such  grammar  school  may  be  situate,  such  means 
as  they  may  judge  expedient  for  uniting  one  or 
more  of  the  common  schools  of  such  township," 
&c.,  **  or  departments  of  them,  with  such  gram- 
mar school ;  *  *  *  and  the  schools  thus 
united  shall  be  under  the  management  of  a  joint 
board  of  grammar  and  common  school  trustees, 
who  shall  consist  of  and  haTS  the  powers  of  the 
trustees  of  both  the  common  and  grammar 
schools ;  but  when  the  trustees  of  the  common 
school  exceed  six  in  number,  six  only  of  their 
number,  to  be  by  them  selected,  shall  be  the 
common  school  porUon  of  such  joint  board." 

By  the  Con.  Stat.  U.  C.  oh.  64,  the  trustees  of 
common  schools  have  in  general  the  correspond- 
ing power  which  trustees  of  grammar  schools 
haTC  The  trustees  of  common  schools  may 
**  take  such  steps  as  they  may  judge  expedient 
to  unite  their  school  with  any  public  grammar 
school,  which  may  be  within  or  adjacent  to  the 
limits  of  their  section  :"  sec.  27,  snb-seo.  7. 
And  the  board  of  school  trustees  of  cities,  towns 
and  yillagee,  may  also  **  adopt  at  their  discretion 
such  measures  as  they  judge  expedient,  in  con- 
eurrenoe  with  the  trustees  of  the  county  gram- 
mar school,  for  uniting  one  or  moro  of  the 
common  schools  of  the  city,  town,  or  ▼illage, 
with  such  grammar  school :"  sec.  79,  sub-sec.  9. 

By  28  Vic.  ch.  49,  sec.  10,  it  is  enacted.-  "It 
shall  be  lawful  for  any  school  trustee  corporation 
to  dispose  by  sale  or  otherwise  of  any  school 
site  or  school  property  not  required  by  them  in 
eonseqoenoe  of  a  change  of  school  site,  and  to 
convey  the  same  under  their  corporate  seal,  and 
to  apply  the  proceeds  thereof  for  their  lawfal 
school  purposes;  and  all  sites  and  other  pro- 
perty given  or  acquired,  or  which  may  be  given 
or  acquired  for  common  school  purposes,  shall 
vest  absolutely  in  the  trustee  corporation  for 
this  purpose ;  and  in  like  manner,  and  for  like 
purpose,  it  shall  be  lawful  for  any  united  board 
of  grammar  and  common  school  trustees  to  dis- 
pose by  sale  or  otherwise  of  any  school  site  or 
school  property  belonging  to  the  united  board, 
or  to  the  grammar  school  or  common  school 
trustees  respectively." 

By  29  Vic.  ch.  28,  seo.  5,  it  is  enacted  that 
"  in  all  oases  of  the  union  of  gprammar  and  com- 
mon school  trustee  corporations,  all  the  members 
of  both  corporations  shall  constitute  the  joint 
board,  seven  of  whom  shall  form  a  quorum ;  but 
■noh  union  may  be  dissolyed  at  the  end  of  any 
year  by  resolution  of  a  majority  present  at  any 
lawful  meeting  of  the  joint  board  called  for  that 
purpose.  On  the  dissolution  of  such  union 
between  any  grammar  and  common  school,  or 
department  thereof,  the  eohool  property  held  or 


possessed  by  the  joint  board  shall  be  (fivided  or 
applied  to  public  school  purposes,  as  may  be 
agreed  upon  by  a  majority  of  the  memben  of 
each  trustee  corporation  ;  or  if  they  fiil  to 
agree  within  the  epace  of  six  months  after  sneh 
dissolution,  then  by  the  municipal  council  of  the 
city,  town,  or  incorporated  Ullage  within  the 
limits  of  which  such  schools  are  situated,  tsd, 
in  the  case  of  unincorporated  villages,  bj  tbe 
county  council." 

These  statutes  declare,  that  the  schools  tbu 
united  shall  be  under  the  management  of  a 
joint  board  of  grammar  and  common  sehool 
trustees  :  that  this  joint  board  shall  oooBtst  of 
and  have  the  powers  of  the  trustees  of  botb  tht 
common  and  grammar  schools ;  that  the  board 
may  have  and  hold  property  :  that  it  maj  Bell 
and  dispose  of  such  property  in  like  msnoer  a&d 
for  like  purposes  as  any  school  trustee  corpor- 
ation may  sell  or  dispose  of  it :  that  it  may  mII 
and  dispose  of,  in  Hke  manner  and  for  each  like 
purpose,  the  property  belonging  to  the  grammar 
or  common  school  trustees  repeotively,  eomp^- 
ing  such  united  board. 

The  conclusion  I  draw  fh>m  these  proTisioiu  is 
that  the  joint  board  when  formed  is  a  eorporaU 
body,  having  the  powers  of  both  the  constitaest 
corporations,  and  the  possession,  management, 
and  power  of  sale  and  disposition  of  all  tbe 
property  of  the  newly  constituted  body,  as  veil 
as  of  that  of  the  constituent  bodies. 

The  fHanajftmifit  of  the  alfairs  of  tbe  joist 
board  being  under  the  trustees  of  each  sabordi- 
nate  corporation,  cannot  alone  prevent  tlte 
independent  and  separate  existence  of  the  new 
body,  for  every  such  corporation  must  be  noder 
the  individual  management  of  some  persona, 
sometimes  of  a  number  of  persons  generally. 
sometimes  of  distinct  integral  bodies  or  peraoDS, 
and  sometimes  of  a  select  body  or  number. 

The  affairs  of  monicipal  oorporations  are 
under  the  management  of  the  councils ;  of  banks 
and  such  like  bodies,  under  the  management  of 
directors;  of  school  corporations,  under  tbe 
management  of  trustees ;  of  these  united  boards 
under  the  management  of  a  joint  body,  consist- 
ing  of  integral  parts  of  the  constituent  corpora- 
tions. 

I  think  the  language  used  with  respect  to  the 
joint  board  and  tbe  powers  conferred  and  tbe 
duties  imposed  on  it.  constitute  a  body  corp'^rate 
by  implication  of  law :  Th$  Contirvator*  o/ 1^ 
River  Tom  v.  Ath,  10  B.  &  C.  849;  ^  p^u 
Newport  Marsh  Trustees,  16  Sim.  846. 

The  language  is  somewhat  the  same  in  eh.  6i, 
sec.  87,  which  enables  the  township  coanciis  tv 
erect  and  support  a  township  model  sebool, 
**  and  in  such  event  the  members  of  soch  tova- 
ship  council  shall  be  the  trustees  of  such  model 
school,  and  shall  possess  the  powers  of  oommoa 
school  trustees  in  respect  to  all  matters  affeetiog 
such  model  school." 

I  thhik  it  cannot  be  doubted  that  the  members 
of  the  council  would  become  a  corporate  bodf 
by  the  name  of  the  *«  Trustees  of  the  Tovnsbip 
of Model  School.'* 

In  such  a  case,  ••  The  trustees  of  any  one  or 
more  common  schools  may.  at  their  discretion, 
and  with  the  consent  of  such  oooneil,  mtrgt  their 
schools  into  such  model  school :"  sec.  88.  And 
this  would  not  have  been  provided  for  if  tl>* 
trustees  of  the  common  school  being  a  corpora* 
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tion  were  iaUoded  to  h^wt  been  merged  into  any 
other  body  which  was  not  a  corporation. 

The  separate  esistenoe  of  the  grammar  and 
oommon  school  corporatione,  after  their  anion, 
is  no  argument  against  the  corporate  existence 
and  actiTe  exercise  of  corporate  powers  bj  the 
joint  board,  for  the  continaed  existence  of  the 
coostitaent  bodies  is  expressly  provided  for. 
The  joint  board  is  to  be  selected  from  the  con- 
stituent boards,  and  they  are  to  resame  their 
original  functions  on  a  dissolution  taking  place. 
80  also,  in  the  ease  of  a  union  of  common  school 
seetions,  **  the  scTeral  parts  of  any  altered  or 
nnited  school  sectiona«haU  have  respectiTcly  the 
same  right  to  a  share  of  the  common  school  fund 
for  the  year  of  the  alteration  or  union,  as  if  they 
had  not  been  altered  or  united :  sec  43. 

In  my  opinion,  then,  these  dcfendanto  had  the 
pnwer  to  contract  for  the  work  which  is  the 
Bnbject  of  this  suit,  and  they  were  therefore 
liable  to  be  saed  for  it  as  a  corporate  body,  sMid 
the  joint  board,  I  think,  is  a  corporation  capable 
ss  sach  of  saing  and  of  bting  sued. 

The  facts  of  this  case  are  not  the  same  as 
they  were  in  the  case  against  Farrell.  Perhaps 
the  cases  are  not  recoooileable.  However  that 
Day  be,  the  only  oonolnsion  I  can  form  iS|  that 
theniie-faila  in  law. 


MoBRiBoir,  J.,  concurred. 


Bute  diicharged. 


The  Tbustxics  or  School  Sxonoir  Numbxr  Ssvory 
nr  THx  TowMSBiF  or  Stkphxn,  t.  Mitobxll. 

School  Trusteu^AeiUm  againet  StentanyTnaewrer, 

Eeid,  iOLttalDg  the  Jadgmeat  of  the  Connty  Court,  that  a 
fioArd  of  School  Trust«M  could  maintain  an  action  for 
money  had  and  received  against  their  aecretary-treaaarer. 
to  r«cu?er  a  balance  of  money  in  his  hands  not  expended 
or  accounted  tor, 

[39  U.  G.  Q.  B.  381] 

Appeal  firom  the  Connty  Conrt  of  Huron. 

The  defendant,  it  appeared,  had  been  secretory 
treasurer  of  the  plaintiffs  for  several  years,  and 
this  action  was  brought  to  recover  from  him  a 
balance  of  money  proved  to  be  in  his  hands  as 
secreury-treasurer,  unexpended  or  unaconnted 
for  by  him. 

The  only  qnestion  raised  at  the  trial  was  the 
right  of  the  plaintiff's  to  recover  the  amount 
proTed  in  this  action  for  money  had  and  received. 
The  learned  County  Court  Judge  held  that  the 
plaintiffs  could  recover,  and  a  verdict  was  ren- 
dered for  them  for  $66  20. 

In  the  term  foUowtog  a  rule  fiift  was  granted 
to  set  aside  the  verdict  and  for  a  new  trial,  which 
after  argument  was  discharged,  and  the  defendant 
appealed. 

Mois,  for  the  appellant,  cited  BartUti  v.  Dignond, 
14  H.  &  W.  49 ;  Pardee  v.  Price,  16  M.  &  W. 
461 ;  Edvtarde  v.  Bat$e,  7  M.  &  G.  690. 

C.  8,  Pattereon,  contra. 

Mo&aisov,  J. — To  support  this  action  all  that 
is  necessary  to  be  proved  is,  that  the  defendant 
received  the  money  in  question  for  the  purposes 
of  the  corporation,  the  plaintiffs.  What  was 
contended  on  the  argument  was,  that  the  defen- 
dant did  not  stond  in  the  relation  of  agent  of  the 
plaintiffs  :  that  the  moneys  he  received  were 
Reeived  not  for  the  nee  of  the  corporation,  but 
for  school  purposes  :  that  the  relation  between 
the  defendant  and  the  plaintiffs  was  that  of  tnis« 


tee  and  eeetui  que  tnui :  and  that  the  remedy 
was  only  in  equity  for  an  account 

I  must  confess  that  I  would  consider  it  to  be 
a  great  misfortune  if  we  were  compelled  to  bold, 
in  a  case  of  this  kind,  that  a  suit  in  equity  wap 
necessary  to  ascertain  or  rather  to  enable  the 
plaintiffs  to  recover  the  balance  of  moneys  with- 
held from  them  by  their  treasurer.  We  however, 
think  that  it  is  quite  olear  that  the  legal  title  to 
recover  moneys  in  the  hands  of  the  secretary- 
treasqrer  of  school  trustees,  and  witbeld  from 
them,  is  in  the  corporation,  and  that  it  can  be 
recovered  in  this  form  of  action. 

By  the  27th  section  of  the  School  Act,  Consol. 
Stot.  U  C.  ch.  64,  the  school  trustees  are  author- 
ised to  appoint  one  of  their  number  (as  in  this 
case)  to  be  secretory-treasurer  of  the  corporation, 
who  shall  give  security  for  the  correct  and  safe 
keeping,  and  forthcoming  (when  called  for)  of 
the  papers  and  moneys  belonging  to  the  corpora- 
tion, and  for  the  receiving  and  accounting  for 
all  school  moneys,  frc,  and  the  disbursing  of 
such  moneys  in  the  manner  directed  by  the 
majority  of  the  trustees.  These  provisions 
clearly  indicate  that  the  defSsndant,  as  the  oflEicer 
and  treasurer  of  the  plaintiffs,  received  the 
school  moneys  in  question  as  for  and  belonging 
to  the  corporation,  and  when  his  term  of  office 
expires  or  ceases  his  duty  is  to  hand  over  what- 
ever money  may  be  in  his  custody  to  the  corpora- 
tion, and  if  he  refuses  to  do  so,  the  same  may  be 
recovered  from  him  in  this  form  of  action.  We 
are  therefore  of  opinion  that  the  view  taken  by 
the  learned  Judge  in  the  court  below  was  correct, 
and  that  the  appeal  should  be  dismissed  with 
costa. 


Wiisov,  J.  ooncarred. 


Appeal  dUmieted, 


Sasobakt  ▼.  Alliv. 


Pmmirlmper—SaU  by  ofier  MWrUy  givn^RigU  ofaetUm 

The  plaintiff  sued  defendant,  a  pound-keeper,  for  sellins 
the  plaintiff's  horses  imijoonded,  after  the  plalniiff  had 
given  him  satisfactorr  security  as  required  by  the  stat- 
ute, (Municipal  Act  of  ISM,  mc.  356,)  and  demandtKl  the 
horses.  A  count  in  trover  was  added  ;  and  the  plaintiff 
bad  a  verdict  on  both.  On  motion  for  a  nonsuit,  be-> 
cause  the  first  count  did  not  allege  that  the  act  com- 
plained of  was  done  maliciously : 

IfsM,  affirming  the  Judgment  of  the  County  Court,  that 
the  verdict  was  light  on  both  counts,  for  the  special 
oount  shewed  a  case  in  excess  of  jurisdiction,  and  within 
sec.  1,  therefore,  not  sec  8,  of  ConsoL  Btat  U.  C,  ch. 
126. 

The  proper  mode  cf  taking  the  oblection  would  have  been 
t^  demurrer,  or  in  arrest  of  Judgment. 

[9  U.  C.  Q.  B.  884.] 

Appeal  from  the  Connty  Court  of  Grey. 
The  declaration  oontoined  three  counts : 

1.  That  defendant,  as  pound-keeper,  received 
two  col  to  of  the  plaintiff,  and  impounded  the  same 
for  certain  alleged  damages  and  costs  chsrged 
upon  the  same,  and  sold  Uiem  at  a  gross  under- 
value. 

2.  That  defendant,  as  pound- keeper,  having  re- 
ceived tlie  colta,  the  plaintiff  offered  to  defendant 
and  gave  to  htm  satisfactory  security,  as  required 
by  29-80  Vie.  ch.  61,  see.  865  (Municipal  Act  of 
1866)  for  all  oosto,  &o.  ;  and  that  the  plaintiff 
demanded  the  colto  from  defendant,  yet  defend- 
ant refused  to  give  them  to  the  plaintiff,  and 
wrongAilly  sold  them. 

8.  Trover. 
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Pleft,  general  israe,  by  statate,  ConeoK  Stat. 
XT.  G.  oh.  126,  sees.  1,  10,  11,  16,  19.  20;  29-^^ 
Yio.  ch.  51,  see.  866,  anb-MCS,  1,  2,  8,  4,  10,  12, 
18.  17,  pabHo  acu. 

Tfie  jarj  found  fordafeodaat  on  the  first  eounl, 
and  for  Uie  plaintiff  oa  the  second  and  third 
oounts. 

Defendant  obtained  a  rale  on  the  plaintiff  tfi 
shew  cause  why  the  Terdiet  on  the  second  and 
third  eoants  should  not  be  set  aside,  and  a  ncn- 
snit  entered,  becaose  the  second  connt  shewed 
that  defendant  was  a  pablie  pound-keeper  and 
acted  as  sach,  and  it  did  not  allege  that  the  act 
oomplained  of  was  done  maKcionsly  and  without 
reasonable  and  probable  caose ;  and  becanee  the 
third  connt  conld  not  be  maintained  ag^nst  de- 
fendant, who  was  a  public  officer;  he  shonld  have 
been  declared  agMnst  specially,  and  malice  and 
want  of  reasonable  and  probable  oaaae  aUeged 
against  him. 

This  rale,  afler  argument,  was  discharged,  and 
the  defendant  appealed,  on  the  same  grounds. 

Me  Michael,  for  the  appellant  It  la  settled  that 
defendant  is  a  public  officer  within  ConsoL  Stat. 
U.  C.  oh.  126 :  Davii  r.  WUliamt,  18  G.  P:  866. 
The  second  connt  is  defectiye,  becaase  it  doee 
not  allege,  according  to  the  statnte,  that  defbnd^ 
ant  acted  raalicloasly  and  withont  reasonable  and 
probable  caose ;  and  the  fact  of  a  sale  of  the  colts 
impounded  stated  in  the  count  did  not,  nor  did 
the  evidence  as  to  the  same,  though  made  after 
tender  of  the  bond  by  tlie  plaintiff,  deprive  de- 
fendant of  his  protection  under  the  statute.  This 
view*  prevents  the  third  count  being  used  against 
Uie  defendant :  J8ro9$  v.  Huber^  16  U.  C  R.  626, 
18  U.  0.  R.  282  ;  HutMt  v.  Buffalo  j-  Lake  Hunm 
R,  W  Co.,  16  U  C.R.  299 ;  AUvh  v.  TIu  HamO- 
ton  and  Toronto  B,  W.  Co.,  IS  U.  C.  R.  696. 

Mou^  for  the  respondent  Even  if  the  second 
count  be  objectionable  as  fhuned,  the  trover 
count  is  maintainable,  because  defendant  by  his 
wrongful  refusal  to  take  the  bond,  without  any 
excuse  for  his  refusal,  forfeited  the  protection  of 
the  statute,  and  became  a  wvong<ctoer.  He  ooold 
not  suppose  he  was  acting  within  the  line  of  his 
duty,  or  under  the  provisions  of  the  statute ;  his 
conduct  became  wilful  and  UBJustiflable :  ConnotM 
V.  DarUng,  28  U.  0.  R.  641 ;  NeOl  v.  MeMiOati, 
26  U.  G.  R.  486 ;  JCendaU  v.  WilkiMon.  4  E.  & 
B.  680 ;  Peatew.  CKaytor,  1  B.  ft  S.  668;  POion  v. 
WUkinaon,  8  H.  ft  G.  845 ;  Oraing&r  v.  HIU,  4 
Bing.  N.  G  212 ;  Aldred  v.  ConeiohU^  6  Q.  B. 
881 ;   Weei  v.  Nibhe,  4  C  B.  172. 

WiLsoH,  J.— This  ii  a  case  in  whieb  the  de- 
fendant, a  pnbiio. officer,  had  the  right  to  receive 
the  colts  and  to  impound  them. 

The  owner  was  also  entitled  at  any  time  before 
sale  to  replevy  or  get  back  the  colts  on  demand 
made  for  them,  without  payment  of  any  pouod- 
age  fees,  on  giving  satistSaetory  seenrity  to.  tlm 
pound-keeper  for  all  eoata,  damagea,  and  poond- 
age  fees  that  might  bn  estabttahad  against  hiaa. 

The  plaintiff,  alleges  in  his  second  count,  that 
before  any  sale  of  the  eolta  by  defbndant  he  of- 
fered to  give  and  did  glvu  ta  defendant  oatlsliM^ 
tory  security,  aa  required  by  the  statute,  for  ail 
eosts,  fto ,  and  then  demanded  the  colts  back 
f^om  defendant  yet  defendant  raftesed  to  give  them 
op,  and  wrongfttlly  and  improperly  aold  theoi. 

The  defendant  does  not  now  cUspnte  theaa 
facts.  What  he  says  is,  that  the  count  sbonld 
have  been  framed  on  the  first  section  of  Consoi. 


Stat  U.  C.  ch.  126,  and  should  have  alleged  that 
the  sale  was  made  maliciously  and  withont  reason- 
able or  probable  cause,  and  that  the  third  count 
which  contains  no  snch  allegation  either,  eaanot 
be  maintained. 

The  facts  shew  an  exoees  of  jnriafietion,  nnder 
the  second  aeetimi  of  tike  Act 

The  ponnd-keeper  Is  to  sell  on!y  in  tha  event 
of  the  cattle  not  b^ng  replevied  or  redeemed. 
Here  the  plaintiff  not  only  offered  to  the  defea- 
dant  aecnrity  under  the  statute^  but  be  gave  it 
to  him  ;  yet  the  defbndant  sold  the  eolta,  whsa 
Ids  dnty  was  to  return  them  to  the  plnintifll 

Pmm  v.  Chaiftor,  1  B.  ft  8.  668,  appears  to 
me  to  be  quite  in  point  Lwrp  v.  P^iAck,  16  Q. 
B.  266,  and  Kirbsf  v.  Sin^Mm^  10  Ex.  868,  sn 
also  applicable. 

The  defendant  complains  only  of  the  count  in 
question  on  the  ground  of  pleading — ^Uiat  it  does 
not  contain  the  iSlegation  of  OMlioe,  ftoi>«  accord 
ing  to  the  first  section  of  the  Act  He  does  not 
oomplain  of  any  improper  direction  of  the  judg«^ 
nor  that  the  verdict  was  against  law  and  evldeaee^ 
because  it  was  proved  the  defendant  had  reason- 
able and  probable  canae  fer  beMeving  he  had  ths 
right  to  act  aa  he  did,  or  that  he  had  the  right  ts 
proceed  to  a  sale  notwithstanding  the  delivny 
of  the  bond,  or  that  he  disputed  or  denied  Hit 
sufficiency  of  the  bond  ;  but  merely  that,  as  s 
matter  of  pleading,  the  count  la  insufficient  b«- 
cause  it  is  not  alleged  he  acted  maliciously,  fte. 

Properly  he  is  not  entitled  to  have  a  noniuit 
entered.  It  is,  if  an  ol^ectlon  at  all,  the  prop« 
subject  of  a  demurrer^  or  a  motioik  la  arrest  of 
Judgment 

!nie  third  count  kowever,  is  free  f^m  such 
ohjection,  and  al  (here  is  no  complaint  against 
the  direction  to  the  Jury  or  their  lindlttg,  the 
plaintiff  la  entitled  to  retain  hia  verdiet ;  Booth 
V.  CUoe,  10  G.  B.  827 ;  EardwUh  ▼.  Jfeet,  7  S. 
ft  N.  186. 

I  think  the  seoond  count  does  shew  a  eaas  in 
exoees  of  Jnriedbtion,  and  therefore  it  was  not 
necessary  to  aUege  that  the  defendant  acted 
mallciouslyt  ftc. 

If  it  do  not  shew  aueh  a  case,  a  nmisnit  or 
verdict  fer  defendant  Is  not  the  proper  remedy, 
so  long  as  the  alleged  objection  appeara  oa  ^ 
fece  of  the  count  and  the  count  itaelf  waa  proved. 

The  third  count  la  free  flrom  any  inanfficiacy 
of  pleading,  and  no  ob|ectlon  has  been  madt  to 
the  charge  or  finding.  On  that  oonnt»  at  any 
rate,  the  plaintiff  must  have  a  verdict,  but  I 
think  he  la  entitled  to  his  verdict  aa  it  stands  en 
both  counts,  and  that  the  appeal  must  be  dis- 
missed with  oosta. 


Honusoir,  J.,  concurred. 


Jj^poal  dUmused. 


INLOLYENGT  GASB. 


Iv  u  Hvnas,  ah  Ixaowm. 

iirfdk  ovwraUns  |»  rs  Jfai^  a  p.  R,  a»t  that  under  S9  Tic. 
oh.  1%  aao.  18,  a  Judgment  oroditor  wbo  hod  ab.  en<»* 
tlon  In  the  ■herilTs  naade  at  the  making  of  the  assi^- 
ment  wm  entftled  to  rank  for  his  eoate  of  the  jodgmtfe 
as apctfUflgal eieditw  sfeiast the iaaolvnit 

Thia  was  an  appeal  from  a  deciaion  of  the 
Jn^sa  of  the  county  court  of  Brant  afllrming  the 
award  of  the  oiBaial  aaslgqea^  who  awarded  thai 
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the  petitiomr  M olion,  wm  not  entitled  to  rank 
on  the  diTieion  sheet  of  the  iniolTent  m  »  priTi- 
leged  creditor  for  the  emoont  of  the  costs  of  a 
jadpnent  reeorered  against  the  insolvent,  npon 
which  an  ezeention  had  been  issned,  nnd  placed 
In  the  hands  of  the  sheriff  of  the  county  of  Brant, 
against  the  goods  of  the  insoWent,  at  the  time  of 
the  making  of  the  assignment  by  the  iasoWent  to 
the  official  assignee. 

It  appeared  from  the  judgment  of  the  learned 
eonnty  conrt  Jndge,  that  although  he  affirmed 
the  award  of  the  official  assignee,  yet  in  his 
opinion  that  award  was  bad  in  point  of  law,  but 
that  be  felt  himself  bound  to  follow  the  judgment 
of  the  late  Mr.  Justice  John  Wilson  in  In  re  J2om, 
8  P  R.  894. 

MUer,  f  jr  the  appellant. 

Suffh  MeMahtm  (of  London),  for  the  assignee. 

Monnisov,  J.,  delivtred  the  Judgment  of  the 
Qonrt 

We  haTe  considered  the  case  of  In  n  JRom,  8 
P.  R.  894,  and  we  are  of  opinion  that  the  con- 
olosion  arriTcd  at  in  that  case  cannot  be  upheld. 

The  18th  section  of  the  sUtute  29  Vie  eh. 
18,  (InsolTent  Act  of  1866)  enacts  that  «'no  lien 
or  priTilega  upon  either  the  personal  or  real 
estate  of  &e  insolTcnt  shall  be  created  for  the 
amount  of  any  Judgment  debt,  or  of  the  interest 
thereon,  by  the  issue  or  deliTcry  to  the  sheriff 
of  anj  writ  of  execution,  unless  such  writ  of  eze- 
ention shall  haTC  issued  and  been  deliTcred  to 
the  aheriff  at  least  thirty  days  befldre  the  execu- 
tion of  the  deed  of  assignment,  or  the  issue  of  a 
writ  of  attachment,  under  the  said  act ;  but  this 
proTision  shall  not  apply  to  any  writ  of  execution 
heretofore  issued  and  deiivered  to  the  sherili;  nor 
affect  any  Hen  or  privilege  for  coets  wiiich  the 
plaintiff  heretofore  possessed  under  the  law  of 
thai  section  of  the  proTince  in  which  such  writ 
•hall  hate  issued." 

The  expressions  "  Hen  or  priTilege "  used  in 
ths  section  do  not  accurately  or  clearly  define 
the  intention  of  the  legislature  as  applicable  to 
this  proTinoe.  The  word  »*priTilege"  ie  frequently 
nsed  in  tha  Lower  Gani^la  laws  as  referring  to 
eertain  preferential  or  secured  tights  or  claims, 
and  in  all  probability  that  word  was  used  in  re- 
fersnce  to  that  proTince,  and  the  word  Uen  as 
applicable  to  Upper  Canada. 

The  expression  Uen  is  generally  used  to  desig- 
nate a  right  which  a  party  has  to  fwtain  that 
irhieh  is  in  his  possession  or  power  until  otrtain 
demaods  are  satisfled,  and  a  particular  Uen  may 
erise  by  more  operation  of  law.  Now  before  the 
passing  of  the  InsolTent  Acts,  an  exeoution  cre- 
ditor, when  ho  plaoed  his  writ  in  the  sheriff's 
hands,  had  a  particular  lien  en  Ids  debtor's  pro« 
perty  to  the  extent  of  his  debt  and  costs.  The 
InsoWent  Act,  by  the  18th  section  abore  cited, 
deprived  him  of  that  Hen  for  his  Judgment  debt 
nnless  the  execution  had  been  delirered  to  the 
sheriff  thirty  days  before  the  insolrenoy  proceed- 
ings; bat  the  section  farther  provided  that  it 
should  not  apply  to  nor  affect  any  Uen  or  privilege 
for  costs  whieh  the  plaintiff  possessed  under 
the  law  of  tiiat  part  of  the  then  province  in 
which  said  writ  was  issued.  The  object  of  the 
notion  was  to  provide  against  judgments  being 
a  lisn,  and  the  costs  thus  referred  to,  we  must 
take  to  be  the  costs  of  recovering  the  judgment ; 
and  as  a  lien  for  such  costs  fid  exist  in  Upper 
Canada  before  the  passing  of  the  not  ibr  the 


amount  of  those  costs  on  the  debtor's  goods  when 
the  exeoution  wae  placed  in  the  sheriff's  hands, 
it  is  only  reasonable  to  assume  and  hold  that  the 
legislature  meant  and  intended  that  each  lien  and 
the  right  to  recover  tiiose  costs  in  full,  should 
not  be  affected  by  the  provisions  of  the  1 8th  seo- 
tion,  but  that  the  same  should  be  secured  to  the 
judgment  creditor  as  a  privUeged  claim  on  the 
assetr  of  the  estate. 

It  is  most  likely  that  the  legislature  considered 
that  as  tiie  execution  creditor  incurred  these 
costs  in  prosecuting  his  claim  to  judgment  and 
execution,  he  wae  entitled  to  a  lien  for  them, 
othorwiee  he  would  be  placed  in  a  worse  position 
than  any  other  creditor. 

During  the  argument  we  were  referred  to  the 
case  of  Cen9fr§§  ei  olw.  Michie,  16  C.  P.  167,  to 
the  closing  reraarke  of  the  learned  Chief  Justice 
of  the  court,  where  he  says  that  the  plaintiff 
"  does  not  seem  entitied  to  any  lien  for  his  costs." 
The  effect  of  the  decision  in  that  respect,  as  stated 
by  the  learned  judge  of  the  county  court  of  Went- 
worth,  in  In  re  Scott,  an  meohent,  to  which  we 
were  referred,  is,  we  think,  correct,*  namely,  that 
what  Converte  v.  Miehie  decided  was,  that  in  that 
case  the  property  of  the  insolvent  was  vested  in 
the  assignee  under  the  attachment  of  io solvency 
at  the  time  t\i^fi./a.  of  the  plaintiff  issued,  and 
that  consequently  there  could  be  no  Uen  for  either 
debt  or  coets,  and  the  question  now  under  discus- 
sion could  not  arise. 

On  the  whole,  we  are  of  opinion,  that  the  order 
of  the  county  court  judge  should  be  reversed,  as 
well  as  the  award  of  the  official  assignee,  and 
that  the  petitioner  Molson  be  allowed  to  rank  as 
a  privileged  creditor  for  the  amount  of  the  costs 
in  question  on  the  estate  of  the  insolvent ;  and 
as  to  the  costs  of  this  application,  that  they  bo 
paid  out  of  the  estate. 

Appeal  allowed. 


UiriTBD  8TATS8  BBFOBTS. 


FrnxBDM ak  y.  Railboad  Co. 

The  dying  deelaimtlon  of  tlie  deoeased,  as  to  the  CAoae  of 
the  aQcTdeiit,  is  not  evidence  In  an  action  for  n^(ligenoe. 

Opinion  by  Hare,  P.  J.,  July  2,  1870. 

This  was  an  action  brought  by  a  widow  and 
her  children  to  recover  damages  for  the  death 
of  her  husband,  who  was  fatally  injured  by  the 
wheels  of  a  passenger  oar  belon^ng  to  the  defen- 
dants. The  plaintiff  offered  to  prove  the  dying 
declaration  of  the  deceased,  that  his  death  was 
due  to  the  negligence  of  the  conductor.  This 
evidence  was  objected  to  and  admitted  under  an 
exception.  The  point  is  now  before  us  on  a 
motion  for  a  new  trial. 

A  death-bed  declaration  is  a  statement  made 
out  of  court  and  brought  before  the  Jury  indi- 
rectly through  the  testimony  of  witneseee.  It  is 
therefore  contrary  to  the  rule  which  forbids  hear- 
say evidence.  The  reason  for  this  exception  has 
been  differently  stated.  The  law,  it  has  been 
said,  presumee  that  a  dying  man  can  have  no 
motive  to  faleify  the  truth,  and  standing  in  the 
shadow  of  another  life  does  not  need  the  sanction 
of  an  oath. 

*  This  caae  kas  not  been  reported.  A  copy  of  the  Jad«- 
ment  was  h4nded  to  the  oonrt  daring  the  argument  !» 
r«  FaW  and  B%Ut,  S  U.  C.  L.  J.  N.  S.,  SIC,  Was  also  refer- 
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If  this  were  the  fonndfttion  of  the  doctrine,  do 
doclaratioD  made  in  the  immediate  Tiew  of  death 
eoald  be  shut  oat,  and  a  man  might  he  oonTieted 
of  theft  or  arson,  on  evidenoe  that  he  had  been 
charged  with  the  offenoe  by  some  one  who  was 
about  to  leave  the  world.  The  anthoriliet,  how- 
ever, seem  to  agree,  that  such  proof  can  only  be 
adduced  in  trials  for  mnrder,  and  to  show  the 
cause  of  the  death.  It  is  therefore  the  nature  of 
the  offence,  and  not  the  situation  of  the  witneea, 
which  justifies  the  relaxation  of  the  rules  of  evi- 
dence. The  fear  of  detection  naturally  prompts 
the  murderer  to  choose  an  occasion  when  his  Vio- 
tim  is  alone ;  if  the  statements  of  the  latter  were 
not  admissible  the  crime  might  go  unpunished  for 
want  of  proof.  This  argument  was  felt  with  pe- 
en  liar  force  in  earlier  times  when  violence  was 
more  common  than  it  is  at  present,  and  a  prao- 
tice  to  which  necessity  seems  to  have  introduced, 
has  grown  inveterate  through  the  lapse  of  time. 

It  is  obvinus,  that  a  doctrine  which  is  so 
strictly  limited  in  criminal  cases  can  hardly  ap- 
ply in  civil.  Conceding  that  the  statements  of  a 
dying  man  carry  as  much  weight  with  them  as 
if  they  were  under  ojith,  there  are  other  consider- 
ations which  should  not  be  overlooked.  To  ren- 
der testimony  safe  it  must  be  subject  to  cross- 
examination.  It  is  not  enough  that  the  witness 
dei<ires  to  speslL  the  truth,  there  should  be  an 
opportunity  to  sift  his  statements,  and  elicit  facts 
and  circomstacces  that  may  have  been  overlooked 
from  inadvortcuce.  The  suppression  of  a  seem- 
ingly immaterial  incident  may  lead  to  error  with- 
out an  intention  to  deceive.  The  deceased  is 
said  to  have  declared  in  the  present  instance, 
that  his  death  was  caused  by  the  fault  of  the 
conductor,  and  the  Jury  may  have  thought  that 
his  conclusion  was  one  which  they  were  not  at 
liberty  to  disregard.  If  he  had  been  required 
to  state  the  grounds  upon  which  this  opinion  was 
based,  it  might  have  appeared  that  the  conductor 
was  free  from  blame,  and  that  the  accident  was 
due  to  his  own  negligence.  There  is  i^nother 
danger  that  the  statements  of  the  dying  man  will 
not  be  faithfully  repeated  by  those  who  hear 
them  Their  passions  or  interests  may  lead  tbem 
to  suppress  certain  portions  of  the  story,  and 
give  undue  prominence  to  others.  The  authori- 
ties afford  but  little  light  on  a  point  which  is  of 
so  much  importance  that  it  should  be  well  settled. 

Dying  declarations  have  been  treated  in  some 
instances  as  admissable  under  all  circumstances 
and  for  every  purpose :  Clymer  t.  Setler,  8  Bar. 
1244;  Farrund  v.  8ha»,  2  N.  C.  Repository, 
402  ;  while  they  have  been  Tiewed  in  others  as 
an  exceptional  growth  of  the  criminal  law  which 
has  no  place  in  civil  jurisprudence :  WiUon  ▼. 
Howen^  15  Johnson,  284.  In  FaUonC^  AdnCr*  ▼. 
Ammon^  1st  Grant's  Cases,  126,  cited  at  the  ar- 
gument for  the  plaintiffs,  the  declarations  were 
admissnble  on  other  grounds,  and  did  not  require 
the  aid  of  the  principle  under  consideration. 
There  is  seemingly  but  one  decision  bearing  on 
the  only  question  which  admits  of  a  reasonable 
doubt ;  whether  such  statements  can  be  received 
to  show  the  cause  of  the  death  when  it  Is  mate- 
rial to  the  issue.  I  refer  to  the  case  of  Dailjf  t. 
The  New  York  and  New  Haven  Railroad^  82  Conn., 
which  is  identical  with  the  present,  and  where 
the  court  excluded  the  evidence.  The  silence  of 
the  reports  Is  significant  of  the  opinion  of  the 
profession.     If,  in  the  innumerable  oases  in 


which  actions  have  been  brought  to  recover  (ito- 
ages  for  fatal  accidents,  it  had  been  thought  poi- 
sible  to  introduce  the  last  words  of  the  deoessc4 
as  proof  of  negligence,  we  should  not  have  beta 
at  a  loss  for  a  guide  in  this  instanoe. 

It  results,  fh>m  what  has  been  SMd,  that  ib 
rule  for  a  new  trial  must  be  made  absolute.  If 
the  point  were  a  doubtful  one,  we  ahould  biTe 
preferred  to  let  the  record  go  for  review  to  the 
court  above.  When,  however,  there  is  a  nonl 
certainty  that  the  judgment  will  be  reversed,  it 
is  due  to  the  cause  of  justice,  and  the  best  in- 
terests of  all  concerned,  that  the  issue  shoold  be 
tried  again  while  the  facts  are  sUU  fresh  in  tbe 
memory  of  the  witnesses. 

RaU  abeoluU. 

'—PkUadeipkia  Le^al  InteUiffeneer, 


COBKESPONDSKCE. 

Division  Courts. — Statement  of  Coett. 

To  Tan  Emtoes  or  rai  Law  Joctaxu 

QmsTLRUZKf — Is  it  the  dutj  of  a  Divisloa 
Court  Clerk  to  |pve  a  statement  in  detiil  of 
the  costs  of  a  suit  when  requested  by  the  pa- 
son  liable  to  pay  the  same,  or  may  he  refiue 
to  give  the  items,  merelj  giring  the  total,  r^ 
gsrdless  of  what  makes  up  the  amount  It 
Appears  to  me  every  person  liable  to  pay  costs 
is  entitled  ta  a  bill  giving  each  separate  iteo 
for  which  he  is  to  pay. — ^Tours,  &c, 

A  SCBSCBIBU. 


[We  think  that  the  Clerk  should  as  a  mitter 
of  course  give  every  interested  enquirer  id; 
infonBAtion  that  is  in  the  power  of  the  CitA 
to  gire»  and  in  the  ease  put  by  *'  Our  CorTcs- 
pondent,"  the  Clerk  should  with  alacrity  hire 
satisfied  the  person  who  had  to  pay  costs,  that 
he  was  chaiged  no  more  than  was  r^ht  We 
do  not  say  that  the  Clerk  should  have  taken 
the  trouble  of  pointing- out  the  twriff  and  nles 
relating  to  costs,  although  sudi  cmlity  on  his 
part  would  not  be  amisa,  bat  he  should,  at 
leasts  have  giren  a  memorandum  of  his  chaiiscs 
so  that  the  party  agiihist  whom  they  were 
charged  might  had  the  opportuni^,  if  h«  *o 
pleased,  of  ascertaining:  their  oorrectaess. 

TTe  think,  howeyer,  that  Rule  number  S8 
gives  parties  power  to*compel  a  Clerk  to  mike 
up  his  biUi  and  all  that  is  necessary  in  such  a 
case  as  that  mentioned  by  **A  Subscriber^ is 
to  require  the  Clerk  to  tax  his  costs^  wbeo  ho 
is  bound  to  dellTer  his  bill  in  detail  tf  men- 
tioned  in  that  Rule.  In  all  eases  where  tbe 
Clerk  declines  to  give  such  information  tbe 
party  interested  may  always  obtsin  redress 
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by  applying  to  the  Judgo,  who  will  soon  cause 
the  Clerk  to  do  his  duty. 

There  is  another  thing  in  reference  to  the 
above  letter,  wh\ph  shews  that  the  Clerk  is 
bound  to  furnish  a  bill — the  Statute,  (sec.  86, 
O'Brien's  D.  C.  Act)  says,  that  the  Clerk  shall 
tax  costs,  Mubjeet  to  revision  by  the  Judge — 
which  clearly  shews  that  a  bill  must  be  pre- 
pared,  otherwise  it  would  be  almost  impossible 
that  any  reyision  by  tha  Judge  should  take 
place— Eds.  L.  C.  G.] 


Municipal  Law — Qualification  of  Totonihip 

Councillor. 
To  THs  Editors  op  tbk  Local  Coubts  Gazbttb 

Gektlevev, — Please  be  so  kind  as  to  give 
yoar  opinion  in  the  July  number  of  your 
valuable  paper  on  the  following  question : — 

Mr.  A.  is  assessed  on  the  last  revised  assess- 
ment roll  for  the  following  amounts,  real 
estate  three  hundred  dollars,  rental  two  hun- 
dred dollars,  personal  property  one  hundred 
dollars,  making  a  total  of  $600.  Can  he 
qualify  as  Township  Councillor  for  1871  ? 

A   SUBSCBIBEB. 


[Correspondents  should  always,  when  ask- 
ing questions,  give  full  references  to  statutes, 
&c,  so  as  to  save  time  and  trouble,  and  make 
tiieir  meaning  clear.  We  take  it  for  granted, 
moreover,  that  questions  are  asked  honaflde^ 
not  for  some  special  case  or  to  meet  some  par- 
ticular view,  but  to  elicit  information  on  sub- 
jects of  general  interest,  and  that  they  are  not 
asked  without  some  thought  beforehand  on 
the  subject  It  would  be  well,  therefore,  for 
correspondents  to  argue  subjects  out  to  the 
best  of  their  ability  in  their  letters  to  us.  So 
&r  as  we  understand  the  case  now  put  to  us, 
probably  Mr.  A.  would  be  qualified,  but  we 
do  not  express  any  decided  opinion  on  the 
point— Eds.  L.  C.  G.] 


delivery  are  made  here,  the  note  is  made  here, 
and  the  maker  of  the  note  resides  here,  but 
the  note  is  dated  at  Hamilton.  The  notb  is 
not  paid  when  it  is  due,  and  the  holder  finds 
it  necessary  to  sue  it  He  enters  the  note  in 
the  Division  Court  at  Hamilton ;  the  defendant 
is  served,  and  he  gives  notice  of  defenca  At 
the  trial  the  defendant  pleads  that  the  note  is 
sued  in  the  wrong  Division,  and  proves  that 
the  contract  was  made  and  the  note  given  in 
Beverly.  Would  the  defendant  in  such  case 
be  entitled  to  a  nonsuit  ? 

Does  the  Assessment  Act  of  1866,  as  amend- 
ed by  83  Vic.  cap.  27,  exempt  clergymen  from 
the  performance  of  statute  labour.  They  are 
exempt  from  paying  taxes  where  their  proper- 
ty does  not  exceed  the  value  of  $2,000,  but 
are  they  exempted  from  the  performance  of 
two  days  statute  labor,  required  by  the  80th 
and  82nd  sections  of  the  Assessment  Act, 
commonly  knowii  as  Poll  Tax. 

An  answer  to  the  above  questions  in  the 
next  number  of  the  Oolite  will  oblige, 

A  SUBSCKIBEK. 

Beverly,  Jane,  1870. 


Division  Courts — Statute  Labour, 
To  CBS  Editobs  or  the  Local  CoimTS  Qasmtt*, 

Gentlsmkn, — Suppose  a  party  residing  and 
carrying  on  business  in  the  City  of  Hamilton, 
such  as  a  foundry  or  the  manufacture  of  sew- 
ing machines,  should  send  out  an  agent  with 
&  load  of  goods  to  sell.  The  agent  comes 
here  to  Beverly  and  .makes  a  sale  of  some  of 
the  goods,  and  tikcA  a  promissory  note  for  the 
same  payable  in  three  months.    The  sale  and 


[We  think  in  such  a  case  as  that  put  by 
"  Subscriber  "  the  defendant  would  ie  entitled 
to  a  non-suit  The  fact  of  the  note  being  dated 
at  Hamilton  is  only  primd/aeie  evidence  that 
the  contract  was  made  there,  but  as  soon  an 
it  was  shewn  that  the  contract  was  made  or 
the  cause  of  action  arose  in  another  division, 
the  plaintiff  would  be  out  of  court  The  notes 
in  ''O'Brien's  Division  Courts  Act,"  throw 
considerable  light  on  the  subject,  and  on  refer- 
ence to  them  ''Subscriber"  will  see  from  de- 
cisions there  cited  that  even  in  less  strong 
cases  than  the  one  put  by  him  the  plaintiff 
would  be  compelled  to  suo  at  Beverly. 

We  know  of  nothing  to  exempt  clergymen 
from  the  performance  of  statute  labour. —Eds. 
L.  C.  .G] 


MooBB  V.  Thi  Homr  Tmsusahoi  Company. — 
ffeldf  1.  That  deposit  by  the  insared  of  bills  of 
sale,  and  docaments  reqaidite  for  showing  owoer- 
ahip  of  a  vessel,  with  the  Collector  of  Customs 
for  registration,  is  euffioieut  to  give  an  insurable 
interest,  though  actual  registration  be  not  made 
till  after  the  destruction  of  the  vessel  by  fire. 
2.  That  if  this  be  not  so.  the  insured  may  fall 
back  upon  any  anterior  title  registered,  from 
which  he  can  deduce  in.«QrttbIe  interest  8.  One 
of  two  trustees,  part  owners,  can  iosare  a  vessel. 
—X.  0.  Jurist, 
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AUTUMN  CIRCUITS,  1870. 

Eastirn. —  Th€  Htm.  ih$  Chief  Juiiiee  of  the 

Common  PUat. 

Pembroke Wedneadej... «..8ept.  28. 

Ottawa -.••  Monday Oct.    8. 

L'Original.. Monday •*     10, 

Cornwall.... Thursday *•    18. 

Brockvile Tueeday.......^.  ♦•    18. 

Perth Monday  ..........  "     24. 

Kingston Tbnrsday N4»t.    8. 

MiDLAMi>^-A>ii.  Mr,  Justice  OalL 

Napanee - •  Tnesday.... Sept.  27. 

Picton  - Tuesday Oct.    4. 

BelleTille Friday •*      7. 

Whitby Tuesday •*     18. 

Lindsay Tuesday •,  '*    26. 

Peterborough *..  Tuesday Nor.    1. 

Cobourg.  ...b Tuesday  ••• ...—   **      8. 

NiAGAEa.— ITofi.  Mr.  Juetice  Qwywu, 

Owen  Sound Tuesday Sept.  18. 

Bt.  Catharines Monday "    10. 

Welland Monday ««    26. 

Barrie Monday Oct    8. 

Milton Wednesday ••    26. 

Hamilton Monday *'    81. 

0Z70ED. — Bon,  Mr,  Juetice  Morrieon. 

Cayuga Wednesday. -...Sept.  28. 

Simcce Monday Oct.    8. 

Berlin Wednesday •*    12. 

Stratford Monday "    17. 

Woodstock Monday '<    24. 

Gueipb -  Monday '*    81. 

Brantford Monday Not.    7. 

Wbstiux.— iTbfi.  Mr.  Juetice  WUeon, 

Walkerton Wednesday Sept.  21. 

Qoderich .-...•••  Monday **    26. 

Saroia .*•••.  Tuesday Oet.    4. 

St.  Thomas Wednesday *•    12. 

London Monday **    17. 

Chatham.. M •...•  Monday..  .••••••..  *'    81. 

Sandwich.... ••..•  Monday •  •••Not.    7. 

UoMB.— rAe  Hon.  the  Chief  Juetice  of  Ontarw, 

Brampton Tuesday Sept  27. 

Toronto Tuesday  Oct.  11. 


Challmoimo  the  Abbat.— On  the  eTsnlng  of 
the  trial  my  seoond  brother,  Henry  French  Bar- 
rington,  a  gentleman  of  considerable  eetate,  of 
ffood  temper,  but  Irreelstlble  impetoealty,  came 
to  me.  He  was  a  oomplete  oountiy  gentl^an, 
utterly  ignorant  of  the  law,  Its  terms  and* pro- 
eeedings;  and  as  I  waa  the  first  of  my  name 
who  had  CTcr  followed  any  professton,  the  army 
excepted,  my  opinion,  so  toon  ai  I  became  a 
oounsellor,  was  oonsldered  by  him  as  oracular. 
HaTing  called  me  aside  out  of  the  bar-room,  my 
brother  seemed  greatly  agitated,  and  informed 
me  that  a  friend  of  ours,  who  had  seen  the  Jury 
list,  declared  that  it  had  been  decidedly  packed  t 
He  asked  me  what  he  ought  to  do.  I  told  him 
we  should  haTO  *'  challenged  the  array.*'  «*That 
was  my  own  opinion,  Jonah,*'  said  he,  "  and  I 
will  do  it  now  1" 

He  said  no  more,  but  departed  instantly,  and 
I  did  not  think  again  upon  the  subject.  An 
hour  after,  howe? er,  my  brother  sent  in  a  second 
request  to  ■••  me.    I  found  him,  to  All  appear- 


ances, quite  cool  and  tranquil.  **  I  h*Te  done 
it,"  cried  he,  exultingly,  ** 'twas  better  late 
than  noTer,"  and  with  that  he  produced  froo 
his  coat  pocket  a  long  queue  and  a  handfol  of 
powdered  curls.  "See  here!*'  oontiaaed  1m, 
••  the  cowardly  rafe«l !"  ' 

**  Heaveos  V*  cried  I.  '*  French,  are  you  mtdT 
*«Mad!"  replied  he,  ••no,  no!  I  followed 
your  adTioe  exactly.  I  went  directly  after  I  left 
you  to  the  grand  jury-room  to  *  ehallenge  the 
army.'  and  there  I  challenged  the  head  of  the 
army,  that  cowardly  Lyons !  He  peremptorily 
refused  to  fight  me,  eo  I  knocked  him  dowo  be* 
fore  the  grand  jury  and  out  off  his  cnrli  ui 
tail ;  see,  here  they  are,  the  rascal,  mod  mj 
brother  Jack. is  gone  to  flog  the  sub  sheriff."— 
BarringtonU  Sketehee, 


Sahtbi  ▼.  Sahtxi. — A  testator  bequeathed  tke 
interest  of  $1,000  to  his  widow  for  life,  and  iln 
certain  specific  articles,  as  hay,  wheat,  kc,  to 
be  paid  by  the  deTisee  of  a  tract  of  bis  Uod 
*<  during  her  life,"  and  also  the  occupancy  of 
certain  rooms  in  his  dwelliog-house  "doriD; 
her  lifetime  or  so  long  as  she  may  choote  to 
occupy  the  same  herMlf."  The  devisee  of  tbe 
land  gaTo  the  widow  his  bond  oonditiooed  f'TtM 
payment  of  the  intereet  and  specific  artielei  tt 
the  times  they  became  due.  Held:  1.  Thettbi 
widow's  right  to  the  receipt  of  the  interest  oiooej. 
and  the  hay,  &c.,  was  not  limited  to  the  tioieof 
her  occupancy  of  the  rooms  in  the  homestetd. 
2.  That  where  the  time  of  deliTcry  aud  the  pa^ 
tloular  articles  to  be  delivered  are  fixed  by  coo- 
tract,  it  is  the  duty  of  the  obligor  to  seek  (b« 
obligee  to  make  tbe  dellTory.  8  If  tbs  oblii^e 
is  out  of  the  oommonwealtli,  but  his  whereAbooti 
is  known  to  the  obligor,  then,  although  the  Utter 
is  not  obliged  to  follow  him  out  of  the  State,  yet 
it  is  his  duty  to  inquire  by  letter  as  to  ebtt 
reasonable  place  he  will  appoint  at  vhich  ta 
receiTe  the  goods. — PhUadelphea  Lf^el  Gaunt. 


Costs  torn  SLAiiDim. — Who  is  there  that  bu 
not  read  of  the  deepair  of  Soap  and  tbe  dlsgait 
of  Qammon  when  Snap  rushed  into  the  office  «b 
Saffron  Hill  with  the  news  that  the  plaintiff  io 
an  action  for  slandsr  had  reooTered  one  fartbiog 
damages,  and  that  Lord  Widdrington  bad  lolj 
the  defendant's  attorney  to  giTO  Snap  another 
ftHrthing,  iheraby  making  ona  lialfpeaiuf  to9aap 
for  all  his  exertions  on  behalf  of  a  pauper  clicot? 
Possibly  some  readers  may  not  haTS  pereeived 
the  point  of  Lord  Widdrlngton'a  suggestion,  and 
it  is  refreahing  to  huT*  it  bro«q|ht  to  the  mind  by 
a  deoiaioQ  of  the  Court  of  Queen's  Bench,  gins 
last  Term.  In  MatehaU  t.  JVarlia,  89  L  J  B«P 
Q.  B.  85,  the  plaintiff  had  a  Tordiet  for  slande^ 
ous  words,  damages  one  ahilUng,  and  Bans 
Pigott  indorsed  on  the  reoord  the  oertifiMtM 
required  by  8  &  4  Vic.  24,  a.  2.  and  by  seefioii 
6  of  the  County  Courts  Act  1867,  in  order  t« 
giTO  the  pl^ntiff  his  eosU.  But  the  Coart  of 
Queen's  Bench  held  that  the  good  old  stotate,  21 
Jao.  I.  0.  16,  s.  6,  was  still  io  full  force  and  un- 
repealed, and  that  Mr.  Marshall  under  aod  by 
Tirtue  of  it  should  ••haTO  and  recorer  lo  ooeb 
costs  as  the  damages  so  gtTea  amoaoted  bdIo. 
without  any  father  increase  of  tbe  same,  laj 
law,  statute,  custom,  or  usage  to  tbe  contrary  i> 
aayirifa  BolwithftaodlBC.''^£aw  JemncL 
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14.  SUN. 
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J4.  Wed. 
25.  Thar. 

28.  SUN. 

29.  Hon. 


Lativmas. 


8ik  Sunday  ajler  7K«{<y. 
r  Cooaty  Clei 
[anicipali 

Last  day  for  aeUiiig  down  and  givmg  notice  for 


LMt  day  for  County  Clerks  ^toeerUfy  County 
"fnniclpalitles      *  ■" 
oJUt  TriKiiy, 


rates  to  Mnnici 
9QkSu 


lities  and  Counties. 


re-hearing. 

1(MA  5iMu«ay  (^/tor  rri»i«».  LongVamttonands. 
Si.  Bartkolometo. 

Re>hearing  Term  in  Chancery  commencea. 
llth  Sunday  after  Trinity, 
County  Court  (York)  Term  hegins. 
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THE  DOMINION  ARBITRATION, 

The  report  of  the  proceedings  on  this  im- 
portant matter,  which  we  publish  in  other 
oolamns,  will  be  read  with  interest,  not  alto- 
gether for  ita  intrinsic  yalue  as  a  decision  upon 
a  point  which  is  new  in  this  country,  but  more 
as  a  history  of  the  case  in  its  legal  aspect 

As  to  the  merits  of  the  case,  we  haye  no- 
thing to  do,  but  as  to  the  main  legal  point, 
whether  the  arbitration  could  proceed  without 
all  the  arbitrators  being  unanimous,  it  is  con- 
ceded that  if  it  were  merely  a  private  arbitre- 
tion  there  would  be  no  room  for  doubt,  but, 
as  it  is  unquestionably  of  a  public  nature, 
it  is  contended  that  that  fact  makes  all  the 
diiferenoe  and  obviates  the  necessity  of  una- 
nuBityamongst  the  arbitrators.  The  majority 
of  the  authorities  and  those  most  in  point  are 
American,  though  there  are  Knglish  cases 
which  seem  to  admit  the  principle  contended 
for,  bear  out  the  oontentioD. 

It  seems  reasonable  to  look  upon  the  arbi- 
trators appointed  under  the  provisions  of  the 
British  North  America  Act,  1867,  in  the  nature 
of  acourt  ordained  for  a  special  purpose,  and 
if  a  court,  then  clearly  the  majority  rule. 

It  is  true  that  the  statute  speaks  of  the 
"  arbitrators  ;*'  but  the  mere  use  of  that  word 
does  not  necessarily  prevent  their  being  in 
reality  something  more  than  mere  private 
arbitrators,  and  subject  to  the  rule  of  law 
applicable  to  such ;  and  the  whole  scope  and 
tenor  of  the  British  North  America  Act,  1867, 
shews  that  something  more  was  intended — 
and  it  may  be  remarked  that  even  Judge  Day 
does  not  appear  to  have  expressed  an  opinion 
adverse  to  his  co-arbitrators  on  this  point 


•We  can  scarcely  imagine  what  the  govern- 
ment of  Quebec  expected  to  take  by  the  writ 
of  prohibition  which  was  issued  from  one  of 
the  courts  of  that  Province,  returnable  next 
month,  except  it  is  desired  to  force  the  case  to 
England  for  a  final  decision,  and  this  would 
seem  to  be  the  object  aimed  at,  though  we 
doubt  if  that  object  will  be  attained,  or  if  at- 
tained, that  the  result  will  be  satisfactory  to 
the  promoters  of  the  writ 

The  objection  that  CoL  Gray  is  a  resident 
of  Ontario,  and  therefore  ineligible  (when  in 
fact  he  was  a  resident  of  New  Brunswick  when 
appointed,  and  moved  to  Ottawa  to  attend  to 
his  public  duties),  seems  so  feeble,  not  to  say 
childish,  as  to  betoken  a  weakness  which 
cannot  but  damage  the  case  of  the  Quebec 
government,  both  in  a  political  and  legal  point 
of  view. 

The  result  of  these  proceedings  will  be  look- 
ed forwith  much  interest,  whether  viewed  as  a 
mere  question  of  law  on  the  point  of  unanimi- 
ty,or  on  account  of  the  large  amounts  at  stake, 
the  political  bearing  of  the  case,  or  •  the  im- 
portant constitutional  questions  involved. 


LIQUOR  LICENSES. 

Two  cases  were  recently  decided  by  the 
Court  of  Common  Pleas,  arising  out  of  convic- 
tions for  selling  liquor  without  a  license. 

In  one  of  these  cases  {Reg,  v.  Strachan^)  it 
was  decided  that  a  license  to  sell  Rpirituous 
liquors,  whether  by  wholesale  or  retail,  is  now 
necessary  either  in  the  case  of  a  tavern  or  a 
shop,  and  in  the  case  of  a  shop  it  must  not  be 
consumed  on  the  premises  or  sold  in  quanti- 
ties less  than  a  quart  Therefore,  the  sale  of 
a  bottie  of  gin  without  a  license  is  contrary  to 
law ;  and  that  even  if  a  license  be  necessary 
only  on  a  sale  by  retail,  the  sale  of  a  bottle  of 
the  value  of  sixty  cents  would  be  a  sale  by 
retaiL 

With  reference  to  the  form  of  the  convic- 
tion it  was  held  that  it  was  not  necessary  to 
mention  in  the  conviction  the  statute  under 
•which  the  conviction  took  place,  nor  that  it 
should  appear  on  the  face  of  the  conviction 
that  the  prosecution  commenced  within  twenty 
days  of  the  commission  of  the  offence,  nor  to 
spedfy  that  it  was  a  first  or  second  offence, 
nor  to  state  to  whom  the  liquor  was  sold. 
The  court  alscr  considered  that  it  is  not  illegal 
to  award  imprisonment  in  defiiult  of  distress, 
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One  of  the  judges  in  this  case  also  expressed 
an  opinion  that  although  no  new  by-law  bad 
been  enacted  by  the  municipality  under  sec. 
6,  sub-sec  6,  of  82  Vic.  cap.  82  (Ont),  the 
applicant  was  bound  to  have  paid  for  the 
license,  which  he  had  in  fkct  obtained,  the 
i^mount  due  under  the  by-law  then  in  force, 
and  that  the  payment,  after  complaint,  but 
before  judgment,  of  the  sum  fixed  by  the  lat- 
ter act  did  not  enure  to  make  the  license  valid 
from  its  date. 

In  the  other  case  that  we  refer  to  (Beg.  y. 
King^)  the  conviction  being  under  the  above 
act,  and  stating  the  time  and  place  of  the  sale 
of  the  liquor,  the  conviction  was  considered 
sufficient,  though  it  did  not  specify  the  kind 
and  quantity  of  the  liquor  sold. 

Shopkeepers  would  do  well  to  note  an  addi- 
tional part  of  the  judgment  in  this  case,  to  the 
effect  that  the  owner  of  the  shop  is  criminally 
liable  for  any  unlawful  act  done  therein,  in  his 
absence,  by  his  clerk  or  assistant ;  as,  for  in- 
stance, in  this  case,  for  the  sale  of  liquor  with- 
-out  license  by  a  female  attendant  But  it 
might  be  otherwise  if  it  appeared  that  the  act 
•of  sale  was  an  isolated  one,  wholly  unauthor* 
'ized  by  him,  and  out  of  the  ordinary  course 
of  his  business. 

The  informer  is  a  competent  witness  in 
•cases  arising  under  82  Yic  ch.  82  of  the  On- 
(tario  Statutes. 


LIABILITY  FOR  ACCIDENTS. 

We  have  read  with  much  interest  a  pamphlet 
sent  to  us  some  time  since  on  "  The  Evils  of 
the  Unlimited  Liability  of  Masters  and  Rail- 
way Companies  for  Acddents  arising  from 
the  negligence  of  Servants,  especially  since 
Xord  Campt>eirs  Act"  The  paper  is  written 
by  Joseph  Brown,  Esq.,  Q.C.,  and  was  read 
before  the  Social  Science  Association. 

The  view  most  favorable  to  masters  and 
railway  companies  is  advocated  very  strongly 
and  very  ably,  but  we  cannot  but  feel  that  the 
zeal  of  the  writer  in  the  cause  he  upholds  has 
led  him  into  enunciating  some  opinions  which 
can  scarcely  be  sustained. 

One  evil  that  he  complains  of  is — "  the  great 
number  of  such  actions  and  the  length  of 
time  which  the  trial  of  them  occupies,  to  the 
hindrance  and  delay  of  commercial  and  other 
important  business" — is  certainly  not  felt  in 
this  country  as  such  a  hardship  as  requires 
any  serious  consideration. 


There  is  however,  much  truth  in  the  follow- 
ing remarks: — 

"The  great  evils,  however,  which  I  hsTe  meo- 
tioned,  serious  as  they  are,  are  not  those  to 
which  I  have  undertaken  to  call  the  attention  of 
the  Society.  The  great  and  crying  evil  bcloag- 
ing  to  the  otass  of  actions  in  qaestlon  is  this— 
that  the  penalty  of  the  act  of  negUgenee,  efea 
when  it  is  proved  ever  so  eleariy,  almost  alvtTs 
falls  on  one  who  is  perfectly  innocent  of  aaj 
blame.  A  lerTant  eareleasly  drives  a  e«rt  om 
the  plidntiff  and  breads  his  leg ;  bnt  the  serraas 
ean't  pay  anything^-his  master  can — tberefsn 
the  law  makes  the  master  pay  the  damages.  Of 
course  the  servant  in  ninety-nine  cases  out  of  a 
hundred  is  wholly  unable  to  repay  his  muter. 
The  result  is  that  the  master  is  punished,  tod 
the  serTant  who  did  the  mischief  goes  sect 
free." 

But  his  language  is,  it  seems  to  us,'ext7iT- 
agant  when  he  says: — 

*•  If  a  tradesman  who  has  saved  jClO,000  by 
a  life  of  indastry  and  frugality,  sets  np  i 
brougham,  and  his  coaohman  happens  in  a  mo- 
ment of  carelessness  to  drive  over  and  killi 
merohant  who  Is  making  £22,000  a-yetr.  tbe 
master  may  he  mulcted  of  his  whole  fortune  in 
damages,  though  he  was  entirely  blameless.** 

He  argues  that  the  rule  regpondtat  nptrm 
is  only  applicable  with  justice  where  the 
servant  baa  followed  his  master's  orders  in 
doing  the  very  act  complained  of^  and  that  it 
ought  never  to  be  applied  where  the  act  d(W 
is  beyond  or  contrary  to  orders;  and  in  sup- 
port of  his  contention  he  calls  in  the  analogf 
of  the  criminal  law,  and  cites  the  institutes  of 
Menu,  **  the  oldest  system  of  law  koown  to 
ii8|"  where  it  is  laid  down  that, — 

**  *  Where  a  carriage  has  been  overtorsed  tj 
the  unskilfttlness  of  the  driver,  then,  in  easi  of 
any  hurt,  the  master  shall  be  ftaed  200  paotf ; 
that  if  the  driver  shall  be  skilftil  but  s^lig^^ 
the  driver  alone  shall  be  fined,  and  those  in  tke 
earriage  shall  be  fined  eaeh  100^  if  the  driver  be 
dearly  unskilful'  '*« 

He  continues :  <*  The  rule  which  thus  approTed 
itself  to  the  mind  of  the  Indian  lawgirer  S,OGO 
years  ago,  rests  upon  the  immutable  distioetioo 
of  JQStioe  and  reason,  that  in  the  one  case  tie 
master  is  to  blame,  and  in  the  other  he  is  not. 
He  must  of  necessity  employ  serrants  to  do  > 
multitude  of  things  which  he  can't  do  hioself; 
he  does  h^s  best  to  employ  skilful  and  careful 

seryants ;  this  is  all  he  can  do,  and,  wbeo  b* 

*  "Inntifcntea  of  Mean,"  by  Sir  W.  Joaei,  pi^Sl.  $& 
293,  294,  last  edition. 
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fau  done  it,  to  make  him  anatrerable  for  an  act 
of  c&releasness  of  the  serrant  !•  to  charge  him 
with  what  he  neither  oommitted  nor  was  able  to 
preTent  or  foresee. 

**  Let  me  guard  myself  against  misuDderstand- 
iog,  bj  sajing,  that  I  an  not  contending  for  any 
immunity  for  the  master  in  any  ease  where  he 
is  jastly  chargeable  with  personal  neglect  or 
bUme.  For  instance,  if  he  makes  regulations 
calculated  te  cause  mischief--if  he  knowingly 
pro? ides  materials  improper  for  the  work  in 
band— if  he  does  not  exercise  due  tigilanee  over 
his  labeortng  men,  and  ia  many  other  cnsssi  he 
might  fairly  be  held  liable  as  for  his  own  flralt 
What  I  contend  against  is  the  law  which  makes 
him  suffer  where  he  is  blameless,  the  (anlt 
lying  entirely  with  the  serrant—as  it  eommonly 
does." 

After  arg^uing  oat  the  poaition  he  sapports 
at  considerable  length,  Mr.  Brown  proposes 
to  carry  out  his  views  as  to  the  limitation  of 
the  master's  liability  in  this  way : — 

**  Let  it  be  enacted  that  in  no  case  should  a 
master  be  responsible  in  damages  for  the  negli- 
gence of  a  serTant  beyond  the  amount  of  £200, 
or  my  other  fixed  sum  which  may  l>e  considered 
a  sufficient  penalty  for  keeping  a  serrant  who 
committed  an  error.  If,  howe?er,  the  public 
come  to  see  the  injustice  of  punishing  a  master 
at  all,  where  he  has  taken  due  care  to  hire  an 
experienced  seryant  of  good  diaracter,  the  requi- 
site amendment  of  the  law  would  be  effected  by 
enacting  as  followu :— 1.  That  no  action  should 
be  brought  against  the  master  without  Joining 
the  sertant  who  did  the  mischief  as  eo-defend- 
ant  2.  That  the  master  should  be  entitled  to 
acquittal  on  proof  that  he  took  due  eare  in  the 
engagement  of  the  servant,  and  was  personally 
free  ftrom  any  other  kind  of  blame.  8.  That 
the  guilty  servant  should  be  compelled  to  pay  a 
part  of  his  wages  weekly  towards  the  satisfiko- 
tioa  of  the  damages,  with  a  summary  remedy 
to  enforce  payment  Imprisonment  might  be 
jastly  added  in  cases  of  injury  to  life  or  limb. 

*'  I  submit  that  such  a  law  would  be  far  pre- 
ferable to  that  which  now  subsists.  To  see  the 
way  ia  which  it  operates  is  enough  to  extort 
from  one  an  outcry  against  the  perversity  of 
mankind,  and  the  imbecility  of  laws  to  deal  with 
it.  Because  men  are  prone  to  negligence,  and 
because  society  requires  some  protection  from 
this  propensity  the  law  has  endeavoured  to  give 
it  by  allowing  such  actions  as  I  have  described. 
What  can  be  more  laudable  or  pelitic  in  appear- 
ance f  Tet  the  effect  has  been  to  let  in  a  flood 
of  fraud  and  perjury,  imposture  and  iojustice— 
such  as  excites  a  doubt  whetber«greater  mischief 
would  arise  from  abolishing  such  actions  alto- 


gether. Too  often  they  exhibit  the  spectacle  of 
a  court  of  law  laboriously  doing  iniquity  in  the 
name  and  with  the  forms  of  justice — a  scene  the 
most  revolting  to  every  right-minded  man." 

Thus  far  the  Essay  is  t^s  remarks  are  mainly 
confined  to  the  liability  of  individuals  who  are 
obliged  to  employ  servants.  He  then  proceeds 
to  discuss  its  connection  with  the  liability  of 
railway  companies  for  accidents  arising  from 
the  default  of  those  who  carry  on  the  business, 
and  he  considers  the  question  in  two  aspects — 
accidents  to  strangers  and  to  passengers ;  and 
there  is  undoubtedly  a  distinction  fairly  to  be 
drawn.  He  thus  speaks  of  the  exceptional 
nature  of  railway  traffic : — 

**  Railway  traffic  is  a  business  which  cannot 
be  carried  on  without  danger  nor  without  occa- 
sional accidents;  and  when  an  accident  does 
occur,  the  damage  arising  from  it  is  often  so 
enonuQus  as  to  be  out  of  all  proportion  to  the 
payment  made  by  the  injured  passengers  to  the 
company,  and  not  less  out  of  proportion  to  the 
act  of  delinquency  which  brought  about  the  acci- 
dent. A  momentary  oversight  by  a  weary  sig- 
nalman may  cause  the  loss  of  twenty  Titos  or 
damages  to  the  amount  of  £50,000.  The  public 
will  have  trains  running  from  twenty  to  fifty 
miles  an  hour;  they  will  have  excursion  and 
luggage  trains ;  and  this  cannot  be  done  without 
serious  accidents  occasionally  happening.  Driv- 
ers and  signalmen  are  only  mortals ;  they  will  at 
times  be  off  their  guard,  or  weary,  or  drowsy, 
or  negligent  Probably  they  are  as  eareful  now 
as  they  are  ever  likely  to  be.  The  system  of 
punishing  railway  companies  by  enormous  dam- 
ages for  accidents  arising  from  the  errors  or 
neglects  of  drivers  and  other  servants  has  been 
in  force  a  great  many  years,  without  putting  a 
stop  to  accidents.  Whatever  amount  of  eare  is 
exercised  by  railway  managers  in  selecting  good 
and  careful  servants,  the  latter  are  but  men  and 
not  guardian  angels  without  wingSt  at  two  guineas 
a  week,  as  the  publie  would  have  them.  Is  any 
man  so  green  as  to  believe  that  railway  traffic 
can  ever  be  carried  on  without  serious  accidents  t 
As  well  might  we  expect  to  navigate  the  ocean 
ia  ftiture  without  shipwrecks.  Bvery  man  who 
embarks  ia  a  ship  for  a  distant  voyage  knows 
that  he  must  risk  his  life  ia  so  doing,  and  so  does 
every  man  who.  gjstainto  a  railvay  train.  The 
two  things  are  inseparable ;.  the  passenger  volun- 
tarily encounters  the  haaard,  without  which  he 
can't  make  the  Journey ;  he  becoaies  a  partner 
in  the  risk,  and  must  share  the  loss  when  it 
happena  If  a  man  were  to  go  up  in  a  balloon, 
and  were  to  break  his  leg  in  the  descent,  many 
people  would  say,  <  What  else  could  he  expect!' 
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The  public  oan't  SM  tbftt  this  appllM  to  tk.  }oiir- 
DPj  by  railway,  and  yet  ovr  fathers  would  oei^- 
ttiioly  have  said  the  same  of  auy  maa  wbo  got 
liurt  while  travelling  forty  miles  aa  hour.  Is  it 
fair,  therefore,  to  put  all  the  loss  on  the  railway 
company  when  an  accident  happens,  seeing  that 
railway  traTcIling  cannot  be  carried  on  without 
accidents!  The  law  recognises  this  in  other 
cAses.  Where  a  serTant  TolnntarlTy  takes  sai- 
ployment  under  a  master  who  oarries  on  a 
dangerous  trade,  such  as  the  making  of  gnn- 
powder  or  the  blasting  of  slate  quarries,  thwiaw 
does  not  allow  Mm  any  remedy  against  his  mas- 
ter for  accidents  arising  fsom  the  natva  of  the 
business,  OTen  thougli  caused  by  the  neglMt  of 
the  other  men  employed  in  it.  Tha  reason  Is 
that,  by  entering  into  tka  buuness  ke  valontari* 
ly  ran  the  risk  incidental  to  ii.*** 

The  learned  author  then  entarges  upon  fha 
following  points:  that  the  damages  arising 
from  railway  accidents  are  out  of  all  propor- 
tion to  the  payment  receiTed  from  the  pas- 
senger and  to  the  error  committed  hy  the 
company^s  servant :  that  no  infliction  of  dam* 
ages  can  compel  or  enable  directors  to  do  more 
than  employ  good  serrants,  it  cannot  prerent 
or  guard  against  the  errors  to  which  the  best 
servants  are  liable;  and  that  the  enormous 
amounts  given  by  waj  of  oompensatioa  in 
England  greatly  encourage  atten^^  at  fraud 
and  imposture  on  oompamea. 

This  very  aUe  pamphlet  condudoB  by  a 
suggestion  thaty*-* 

•''Some  special  tribunal  ought  to  be  estab- 
lished for  the  eogniiaaee  of  all  railway  accidents 
< — such,  for  examptoi  as  exists  in  the  Admfaralty 
Court,  where  the  judge  is  assisted  by  experienced 
nautical  men  as  assessors.  A  court  composed  of 
one  of  the  Judges,  with  two  experieneed  medleal 
nen  as  aesessors,  hasring  powers  to  make  private 
examioations  of  the  claimant,  would  surely  be 
much  better  able  to  detect  fhrad  and  imposture 
and  to  probe  suspicious  claims  to  the  bottom 
than  e  jury.  The  experience  whioh  tkey  wiwld 
acquire  in  dealing  with  fictitious  or  ftrandulent 
claims  would  often  prevent  the  court  fkem  being 
made  the  tool  of  rogues.  Such  a  cowl  might 
exeretse  with  Ascretion,  and  ought  to  be  armed 
with  inquisitorial  powers.  Whatever  odieus 
terms  may  be  applied  to  such  a  tribunal  by 
popular  outcry,  wery  lawyer  who  has  boen  In 
the  secrets  of  these  cases,  knows  by  experience 
that  all  the  existing  powers  of  courts  of  law  are 
wholly  inadequate  to  ferret  out,  expose  and 
punish   the  infkmous  cheats  which  are  daily 
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by  ft«ttdulent  clidmanta.  When  ost 
sees,  as  in  a  recent  case,  a  man  claimiag  £2,000, 
and  recovering  a  verdict  for  £5,  oae  is  Isd  to 
wish  that  the  courts  would  return  to  the  old 
practice  of  amercing  •  j»ro  /oiso  eltm»n  «iw.'  I 
have  reason  to  believe^  and  I  say  it  wttii  disgast, 
that  I  have  more  than  once  been  made  th«  na- 
witting  iaatrament  of  cheating  railway  eompt- 
nies;  ahd  no  oonnsel  who  has  been  eooeerud 
In  theee  eases  Is  free  from  the  same  unplcasut 
Bsspicion. 

"  One  and  the  same  tribunal  ought  ilto  to 
bear  and  determine  aU  elaima  ariaiag  oat  of  tht 
sasM  aecident.  This  alone  would  do  soBtUuig 
to  moderats  the  excessive  damages  often  giTCi 
by  juries,  each  of  whom  only  hear  one  ease,  ud 
are  not  allowed  to  take  notioa  of  the  noBerou 
other  large  claims  behind.  It  would  also  dinis- 
ish  the  expeaae  arising  from  ao  SMuy  ditforat 
aetiona. 

**  I  venture  aaother  suggesUoa«  In  veiy  bulb; 
claims  for  peraonal  injuries  by  acoidents,  the 
amount  of  damages  chiefly  depends  on  whctte 
the  injury  will  be  permanent,  or  whether  oslnrt 
will  net  remedy  it  in  a  few  months.  On  tbis 
point  it  constantly  turns  whether  the  dMugn 
sheuia  be  X600  or  £2,000.  At  present  the  juy 
have  to  dtcide  it  on  conflicting  medical  opioioBS, 
before  auflieiont  time  has  el4psed  to  test  the  per- 
manence of  the  iojuiy.  The  Tordict  is  probebij 
for  the  larger  aam,  and  very  aoon  after  thfi 
plaintiff  will  be  seen  about  and  as  well  ss  if  be 
had  never  been  hurt  It  Is  aatooishiog  vbit 
miraenleas  cures  are  wrouglht  by  a  verdict  for 
laiv»  damagssi  I  suggsst  that  in  all  saeheises 
tho  eoQii  o«^t  to  have  power  to  a^joen  ^ 
inquiry  for  a  time  in  order  to  teal  the  soppesed 
peroeanenee  af  the^ii^ery  upon  such  termi  u 
might  be  juat  This  atight  aooMtuneo  prereal 
a  oompaay  fkem  beiqg  compelled  to  pay  five 
times  the  reiMl  amount  of  daauige.' 


ft 


UNPUNISHED  DfiPBEDATOBS. 

•*  A  GuARDTAV  of  Two  Wurda**  compUins 
to  the  TimM  that  there  are  no  hnra  to  prerait 
the  '' deprodations"  of  uaureni.  ''lastaDees 
of  strict  protection  of  property,  some  sad,  sooe 
almost  oomi<»l,  occur,'*  he  observes,  '*  eraj 
dajr  before  our  jastices."  Three  weck^'  inn 
pnsonment  for  stealing  an  apple;  ditto  for 
plucking  a  sprig  of  lavender ;  two  months  for 
a  leaden  paper-weight;  six  yean  for  stetfing 
booea  firann  a  dungbiU,  and  ao  forth;  wUk 
card-sharpersi  skittle-sharptfs,  and  bettiii;- 
Bvrindlers  are  watched  and  punished.  ADd 
yet  there  is  no  check  and  no  law  for  the 
'*  great  scheming  depredators,**  the  great  a»i 
wealthy   nondescripts,    half  jewellerfl,  ^ 
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money-brokera,  who  panue  inexperienced 
youths,  jast  aettiDg  out  in  life,  with  offers  of 
**  confidential  assistance,'*  entangle  them  in 
their  meshes  and  fatten  on  the  spoiL  '*  Why,** 
asks  the  guardian,  "  should  there  not  be  a'law 
to  make  all  interest  beyond  a  certain  rate  ille- 
gal and  irrecoTerable.**    • 

The  reason  is  simple  enough.  Up  to  a 
eomparatiYely  recent  date  there  was  such  a 
hw,  the  continuation  of  a  series  running  back 
to  the  middle  ages.  It  was  repealed  simply 
because  it  was  found  to  do  harm  instead  of 
good.  Of  late  years  judge  after  judge  has 
censured  the  impolicy  of  attempting  to  hedge 
round  the  eztrayagent  or  improvident  with 
such  paternal  restrictions.  Equity  will  still 
relieve  against  transactions  whose  grossness 
brings  them  within  the  limits  of  fraud,  and  as 
the  guardian  is  probably  aware,  his  wards, 
while  infants,  are  protected  by  their  own 
disability  to  enter  into  a  binding  contract; 
beyond  this  the  law  does  nqt  relieve  anyone 
from  any  bad  bargain  he  may  be  foolish 
enough  to  make  with  his  eyes  open.  In  truth 
no  laws  can  or  could  give  a  complete  protec- 
tion to  young  men  bent  on  folly  and  extrava- 
gance (unless  they  could  save  them  from 
themselves),  and  any  attempt  to  do  so  has 
merely  this  result,  that  it  encourages  extrava- 
gance by  deluding  its  objects  with  the  idea 
that  they  can  both  eat  their  cake  and  have  it, 
and  sets  the  harpies  who  prey  on  them  adjust- 
ing their  rates  to  meet  an  additional  risk. 
The  guardian  complains  of  a  **  black  gap  be- 
tween law  and  justice."  In  many  directions 
there  is  such  a  gap,  but  in  this  particular 
matter  the  gap  complained  of  is  nothing  more 
than  the  mere  inevitably  interval  by  which  in 
a  sinrul  world,  **  law**  falls  short,  and  must 
ever  fall  short,  of  natural  equity.  If  my 
neighbour  ^ttacks  me  at  my  garden  ^te 
with  a  big  stick,  or  persists  in  coming  into 
my  garden  and  trampling  on  mv  flower- 
beds, the  law  gives  me  a  remedy ;  but  there 
are  a  thousand  petty  discourtesies  and  an- 
noyances at  his  command  by  which  he  can 
inflict  upon  me  an  equal  amount  of  dis- 
comfort without  being  amenable  to  any  law ; 
and  yet,  if  a  paternal  legislature  were  to 
attempt  an  approximation  at  a  complete 
protection  of  each  of  us  from  the  other,  the 
interference  would  be  unbearable,  and  the 
remedy  far  worse  than  the  evil  The  gap 
spoken  of  by  the  ''  Guardian  of  Two  Wards,^* 
is  one  which  it  is  beyond  the  province  of  law 
to  bridge  over :  it  is  an  attribute  of  law  that  it 
shall  ever  be  bounded  by  such  gaps,  and  this 
particular  gap  is  not  half  so  black  as  he  paints 
it  He  will  do  well,  therefore,  to  lay  aside  his 
palette  and  colours,  and  trv  whether,  by  sur- 
rounding his  two  wards  with  wholesome  and 
manly  influences,  he  cannot  render  them 
entirely  superior  to  the  wiles  of  the  **  depre- 
dators" of  whom  he  complains.  By  so  doing 
he  will  afford  them  a  protection  better  than  all 
^e  many  laws  which  ever  existed. — Solieitori 
^urncU  and  Eeporter, 


MAGI8TBATES>  MgNICIFAL, 
UfSOLVBNCY,  &  SCHOOL   LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

OASES. 

Assioincsirr — Ihsolvbvt  Act  ov  1861,  sao.  8 
—0.  8.  U.  C.  OH.  26,  sac.  18  —A  debtor  being 
in  difl&ealties,  assigned  all  his  property  to  a 
creditor,  who  agreed  to  pay  a  oompoeitfon  of  40 
eents  in  the  dollar  within  a  year.  This  had  been 
paid,  except  to  defendant,  who  refaaed  to  accept 
it,  aad  isaaed  execalion  On  an  interpleader 
between  the  assignee  and  defendant  to  try  the 
title  to  the  goods  assigned,  the  Jary  having  found 
the  transaotion  hanafidt. 

Btldt  afflnalag  the  Judgment  of  the  County 
Court,  that  aueh  assignment  was  not  avoided  by 
the  Insolvent  Aet,  sec.  8,  for  that  statute  applies 
only  where  proceedings  are  taken,  and  as  against 
a  person  ol aiming,  under  it. 

ffeld,  also,  that  the  assignment  was  not  in- 
valid under  Consol.  Stat.  U.  C.  eh.  26,  seo.  18. 
^Squire  v.  Watt,  29  U.  C.  Q.  B.  828. 


IxaOLVIXOT  —  CONDinOHAL  DISCHABOB — PBB- 

nRBXTiAL  PATMSMT.— Upon  appeal  it  appeared 
that  the  assignment  was  made  on  the  10th  June, 
1868;  that  on  the  15th  April  previous,  the  insol- 
vents bad  paid  to  their  father  two  promissory 
notes,  made  by  them  in  July  and  August^  1867, 
at  three  months,  for  $981  The  father  in  his 
examination  swore  that  these  notes  were  given 
by  the  insolvents  for  their  respective  private 
debts  bona  /UU  due  to  him  for  money  lent  and 
paid,  and  for  their  bo%rd  between  1868  and 
1866;  and  that  he  had  no  knowledge  of  their 
basiness  until  the  27th  April,  1868,  when  he  was 
a^ed  by  one  of  them  for  an  advanoe  of  $2,000, 
which  he  refused,  not  being  satisfied  with  the 
statemeoi  of  their  atfalrs  then  prodneed  to  him. 
His  statement  was  eonirmed  by  the  insolvents. 
^he  learned  county  oourt  Judge  upon  this  evi- 
dence deoided  that  the  payments  to  the  father 
were  preferential,  and  he  made  the  disoharge  of 
the  insolvents  within  three  years  condition al 
upon  their  payment  of  the  amount  so  paid. 
Upon  appeal : 

H€ld,  1.  That  the  evidence  eonld  not  be  as- 
sumed to  be  untrue,  and  that  the  payments 
therefore  could  not  be  treated  as  preferential. 
2.  That  if  this  were  otherwise,  the  order  oould 
not  he  upheld,  for  the  statute  only  authorises 
conditions  within  the  power  of  the  insolvents  to 
comply  with  — In  r«  Oeor^t  B.  WdUu  ^  Chwrltt 
B.  raUiff,  29U.  G.  Q.  B.  818. 


FsROH  viRWsas — DcrsoTivB  award  by — JUSTI- 
riOATioif  nxDSB — Pliadino. — The  plantiff  and 
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defendant,  occapjiog  adjoining  lota,  haTing  dia- 
poted  as  to  the  dratoAge  of  snrfaoe  water, 
referred  the  question  to  fence  Tiewera,  who 
awarded  that  defendant  should  open  a  ditch  from 
the  line  fence  between  himself  and  defendant, 
through  the  plaintiff's  farm,  of  snffioient  depth 
to  carry  off  the  water  then  in  the  ditch  opened 
by  defendant,  about  twenty  rods  in  length,  and 
that  the  plaintiff  should  make  and  keep  open 
this  same  portion  of  ditch,  commencing  at  the 
line  fence,  and  of  sufficient  length,  width  and 
fall,  to  carry  off  the  water  ;  to  be  two  and  a  half 
feet  deep  at  the  line  fence ;  said  ditch  to  be 
m>i(le  before  the  let  October,  1865 

Held,  folio  wing  Murray  ▼.  DawMon^  17  C.  P. 
588,  that  the  award  was  bad,  for  not  sufficiently 
defining  the  point  of  commenoemeut  and  course 
and  position  of  the  ditch. 

Semllt,  howeTer,  that  it  was  not  bad  as  deci- 
ded in  that  case«  for  omitting  to  specify  the  time 
within  which  each  party  was  to  perform  his 
share  of  the  work,  for  that  the  time  mentioned 
applied  to  both. 

To  an  action  for  trespass  on  the  plaintiff's 
land,  defendant  pleaded  justifying  under  the 
award,  alleging  that  the  plaintiff  paid  half  the 
expense  of  the  award  as  thereby  directed,  and 
that  defendant,  in  pursuance  of  it,  baring  first 
duty  notified  the  plaintiff,  entered  on  the  plain- 
tiff's land  and  opened  the  ditch  there  as  directed 
by  the  award,  doing  no  unnecessary  damage : 
Held,  that  the  plea  was  bad,  as  setting  up  a 
right  which  the  award,  being  invalid,  eould  not 
give ;  but  that  the  facts  might  be  found  to  sup- 
port a  plea  of  leave  and  license, — Dawson  ▼. 
Murray,  29  U.  C.  Q.  B.  464- 


8bi>dctiom  —  EviDBMOi  or  RAPS — DvTT  or 
JuDOB— Nbw  trial  RBfusBD  -^Beld^  following 
WaUh  y.  Natiroit,  19  G.  P  458,  that  where,  in 
an  action  of  seduction,  the  evidence  of  the  wit- 
ness shews  that  a  rape  waa  committed  upon  her,- 
it  is  the  duty  of  the  Judge,  in  the  interest  of 
public  justice,  to  stop  the  cane,  and  not  leave  it 
to  the  jury,  with  a  directioB  to  find  for  defendant, 
if  in  their  opinion  it  was  rape;  and  this,  even 
where  the  Judge  himself  is  not  clear  that  a  rape 
has  been  committed.  But  Held,  that  de/ewiant 
cannot  set  aside  the  verdict  for  misdirection  in 
this  respect,  as'  this  will  only  be  done  in  the 
interestt  of  public  ^uB(iee,'^Williim$  v.  Mobinton^ 
20  u.  0.  C.  P.  255. 


School  ratbs — Lbtt  upon  hon-rrsidrmt  or 
soHoQi.  SKOTJON  — School  trostecs,  and  colleetors 
under  their  warrants,  have  no  power,  cither  under 
Con.  Stat.  U.  C.  ch.  64,  or  23  Vic.  eh.  49,  to 
jevy  on  the  property  of  a  non-resident  of  the 


school  section  for  rates  assessed  in  respect  of 
property  within  that  section. — The  Okie/ Super- 
inttndtrtt  of,  Education  in  re  Chapnum  v.  T^hrathff 
e<a/.20  U.  C.  C.  P.  259. 


Conviction  by  Maoistratr — C.  8.  C.  ch  93, 
SBO.  28 — Insu^icibnot — Held,  that  a  convic- 
tion, purporting  to  be  under  Con.  Stat.  C.  ch.  9S, 
sec,  28,  cbargiog  that  defendant,  at  a  time  and 
place  named,  wilfully  and  maliciously  took  and 
carried  away  the  window  sashes  out  of  a  boiid- 
ing  owned  by  one  C,  against  the  form  of  the 
statute,  &c.,  without  alleging  damage  to  any 
property,  real  or  personal,  and  without  findiog 
damage  to  any  amoaot,  was  bad,  and  the  con- 
viction was  therefore  quashed. — Retina  v.  Cat- 
well,  20  V.  C.  C.  P.  276. 

SIMPLE  CONTRACTS  As  AFFAIRS 
OF  EVERY  D.IY  IiIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Statdtb  or  Frauds  —  Sufpicibst  notk  ix 
WRITING  —The  owner  of  land  gave  parol  auiho- 
rity  to  an  agent  to  sell ;  the  agent  accordingly 
entered  into  a  parol  contract  for  the  sale,  aad 
communicated  the  fiict  and  the  particulars  of 
the  contract  to  his  principal  by  letter. 

Ueld,  a  sufficient  note  or  memorandum  in  writ- 
ing to  satisfy  the  Statute  of  Fraudd. — JfeMiUsn 
X.  Bentley,  16  Chan.  Rep.  387. 


BUILDINO   SOClBTfBS — POWBR  TO  MAKB    NOTIS 

— Plsaoinq.— -Declaration  on  a  promissory  note 
made  by  defendants,  a  Building  Society,  incor- 
porated under  Con.  Stat  U.  C.  ch,  5S  Bdd 
good  on  demurrer ;  fur  they  might  legally  make 
notes  under  certain  circumstances,  and  it  would 
not  be  assumed  that  they  bad  acted  illegally.— 
Snarr  v.  The  Toronto  Permanent  BuHding  oai 
Satinfft  Society,  29  D.  C.  Q.  B.  817. 

Boundary  linrs-^Evidbrcb. — Held,  that  the 
entries  in  the  diary  of  the  surveyor,  together 
with  a  small  piece  of  map,  also  produced,  sup- 
posed to'  be  his  (which  was  all  that  remi^ined  in 
the  Crown  Lands  office  shewing  the  lines  in 
question  run),  and  the  trace  of  a  blase  for  a 
great  part  of  the  way,  were  evidence  of  the  fact 
of  the  lines  having  been  run  by  him  in  theman> 
ner  in  which  he  was  directed  to  run  them  bj  his 
instructions  (which  were  produced),  althoagh 
there  was  no  further  evidence  upon  the  grt»nnd 
that  the  original  lines  had  been  ruR.-^^lk  t. 
Clunas  0t  al,  20  U.  C.  C.  P.  213. 
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Pkomisso&t  hotb~8tamp8  hot  wholly  oar- 
ciLLED. — Tho  Don-oancetlation  of  some  of  the 
stamps  to  a  promissorj  note,  though  the  rest 
hftTe  been  cancelled,  iDtalidates  the  note,  and 
the  plaintiff  cannot  recover  upon  it. — Lowe  ▼. 
HaU,  20  U.  C.  0.  P.  244. 


Bill  or  BZOHimoi  addbvsbed  to  Siokbtabt 

or  Co. — ACCIPTARCI  IN  HAMB  Or  Co.,  A8  SSORB- 

Tabt  —  Plbadino. — In  an  action  against  de- 
fendant, bj  endoreee,  on  the  following  bill  of 
exchnnge : 

$100.  MoRTRiAL,  Feb.  10,  1869. 

Two  months  after  date  to  the  order  of  myself, 
at  the  Jacqnes  Cartier  Bank,  in  Montreal,  eight 
LnDdred  dollars,  Talne  received,  and  charge 
the  same  to  acconot  of 

E    E.  QlLBBKT. 

Jambs  Glass, 

Secretary  Richardson  Gold  Mining  Co., 
Belleville,  Out. 

Accepted,  The  Riehardton  Gold  Mining  Co.  ^  per 
Jambs  Glass,  Secretary. 

Ileid,  on  demurrer,  not  to  be  the  acoeptance  of 
defeodiiot  and  that  he  was  not  personally  liable. 
—Hobertfon  T.  Olasi,  20  U.  C.  C.  P.  250. 


CANADA  REPORTS. 


Wills — Mistakb  in  bsbcution— Husband  and 
Wife. — A  husband  and  wife  made  wills  in  each 
other's  favor,  but  bj  mistake  each  signed  the  will 
of  the  other.  After  the  death  of  the  bnsband  an 
act  of  Assembly  was  passed,  giving  the  Register's 
Court  the  power  of  a  Court  of  Chancery,  and 
authoriiiog  it,  at  the  petition  of  the  wife  to  re* 
form  the  paper  and  admit  it  to  probate  on  proof 
of  the  alleged  mistake.  On  the  filing  of  the 
petition  authorized,  held : 

1.  That  the  jurisdiction  of  Chancery  would 
only  attach  after  probate. 

2.  That  it  has  jurisdiction  only  to  construe  or 
reform  an  instrument  already  made ;  it  cannot 
execute  one.        • 

3.  The  will  in  this  instance  is  a  manifest 
abKordity,  as  it  purports  to  give  all  the  property 
of  the  wife  to  herself,  and  the  real  and  personal 
estate  of  S.  A.  Alter  vested  on  his  death  in  his 
heirs-at-law  and  distributees  under  the  intes- 
tate acts,  and  no  special  legislation  could  direct 
their  rights ;  as  agninst  them  it  was  unoonstitu- 
tional. — In  re  Eulate  of  Geo,  A.  Alter,  deceased, 
U.  8.  Rep. 


DOMINION  ARBITRATION. 


^Reported  by  Hxkrt  O'Brikn,  Esq.,  Barrttter-aULawJ 

Is  THB  MATTBB  Of  THl    AbBITBATION    BBTWBBN 
THB   PbOVINOBB   0?   OnTABIO   AND   QUBBBO,    IN 

THB  Dominion  or  Canada. 

The  British  North  America  Act,  1867-  Resignation  of  one 
arbitrator  —  Unanimity  of  arbitrators  not  necessary — 
Arbitration  on  puhlic  mattsr»--Writ  oj  prohibition  from 
CQ/nrt  o/ons  Province. 

Held,  that  as  "The  BHtish  North  America  Act,  1867," 
confera  powers  to  the  arbitrators  appointed  thereunder 
of  a  public  nature,  such  powers  m^y  be  exercised  by  the 
msjority,  and  a  Joint  award  is  therefore  unnecessary. 

The  Jurisdiction  of  the  courts  of  one  of  the  litij^ant  Pro- 
vinces to  interfere  to  stay  the  proceedings  on  the  arbi- 
tration, by  writ  of  prohibition  considered,  and  held  that 
there  is  none. 

[Ottawa  and  Montreal,  February— July ; 

Toronto,  Aug.,  1S70.] 

The  British  North  America  Act,  18G7,  section 
142.  enacts  that  **  The  division  and  a'ljustment 
of  the  debts,  credits,  liabilities,  properties,  and 
B'fsets  of  Upper  Canada  and  Lower  Canada  shall 
be  referred  to  the  arbitrament  of  three  arbitra- 
tors, one  chosen  by  the  Government  of  Ontario, 
one  by  the  Government  of  Quebec,  and  one  by 
the  Government  of  Canada,  and  the  selection  of 
the  arbitrators  shall  not  be  mid^  until  the  V^ar- 
liamont  of  Canada  and  the  Legislatures  of  Ontario 
and  Quebec  have  met ;  and  the  arbitrator  chosen 
by  the  Government  of  Canada  shall  not  be  a  re!ii- 
dent  either  in  Ontario  or  in  Quebec." 

Under  the  provisions  of  this  enactment  the 
following  persons  were  appointed  arbitrators: 
The  Hon  D.  L.  Macpherson  for  the  Province  of 
Ontario,  The  Hon  C,  D.  Day  for  the  Province  of 
Quebec,  and  the  Hon.  J.  H  Gray,  a  resident  of 
the  Province  of  New  Brnnswick,  for  the  Dominion 
of  Canada. 

The  arbitrators  had  several  meetings,  being 
attended  by  Hon.  J.  H.  ( -ameron,  Q  C  ,  as  coun- 
sel for  the  Province  of  ntario  (assisted  bv  Hou. 
JohnSandfield  Macdonald.  Q  C.  Attorney  .General 
for  Ontario,  and  Hon  K  B.  Wood.  Treasurer  of 
OnUrio).  and  by  T.  Ritchie.  Q  C,  E^q..  as  coun- 
sel for  the  Province  of  Quebec  (assisted  by  Hon. 
Geo.  Irvine,  Q  C,  Solicitor  General  for  Quebec  ) 

On  the  28th  May  the  arbitrators  met  to  give  a. 
preliminary  decision  to  form  a  banis  for  the  pre- 
para'ion  of  their  final  award.     The  arbitrators, 
disagreed  however  as  to  this  basis,  .\lr.  Macpher- 
son and  Col.   Gray   agreeing,    and  Judge  Day 
dissenting. 

Thisprelimlnary  award  of  the  majority,  thou;i;h, 
not  dblivered  for  some  time  after  the  above  date, 
was  a^  follows  s— 

•*The  Arbitrators,  under  the  B.  N.  A.  Act, 
1867,  having  carefully  oonsi  lered  the  statements, 
made,  and  the  propositions  submitted  by  and  on, 
the  behalf  of  the  Provinces  of  Ontario  and  Que* 
beo,  and  having  heard  connsel  at  length  there- 
upon, do  award  and  adjudge  as  follows: 

1st  That  the  Imperial  Act  of  Union,  3rd 
and  4th  Victoria,  chap.  35,  did  not  create  in  fact 
or  in  law  any  partnership  between  Upper  and< 
Lower  Canada,  nor  any  such  relations  as  arise 
from  a  state  of  co-partnership  between  i'idivida«. 
als. 
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2Qd.  That  the  Arbitnton  have  no  power  or 
antboritj  to  enter  upon  any  inqniry  into  the  rela- 
tive state  of  the  debta  and  orecUts  of  the  Pro- 
Tincea  of  Upper  and  Lower  Canada  reepeotWely, 
at  the  time  of  their  Union,  in  1841,  into  the  Pro- 
Tince  of  Canada. 

8rd.  That  the  diTision  and  adjaetment  be- 
tween Ontario  and  Qaebeo  of  the  eorplns  debt 
beyond  $62,500,000,  for  wbloh  under  the  112th 
section  of  the  *•  B.  N.  A.  Aot,  1867,"  Ontario  and 
Quebec  are  conjointly  liable  to  Canada,  ehall  be 
based  upon  the  origin  of  the  eeveral  items  of  the 
debts  incurred  by  the  creation  of  the  assets 
mentioned  in  the  4th  Schedule  to  that  Act,  and 
shall  be  apportioned  and  borne  separately  by  On- 
tario or  Quebec,  as  the  same  may  t>e  adjudged 
to  have  originated  for  the  local  beni'fitof  either; 
and  where  the  debt  has  been  incurred  in  the 
creation  of  an  asset  for  the  common  benefit  of 
both  ProTinces,  and  shall  be  so  adjudged,  such 
(l«*bt  shall  be  divided  and  borne  equally  by  both. 

4th.  That  where  the  debt  under  consideration 
ehsU  not  come  within  the  purview  of  the  4th 
Schedule, — whether  the  same  shall  or  shall  not 
have  left  an  asset, — reference  shall  be  had  to  its 
orifrin.  under  the  same  rule  as  in  last  preceding 
fection  laid  down. 

5  That  the  assets  ennmerafed  in  the  4th 
(icbedule  of  the  B.  N.  A.  Aot.  1867.  and  declared 
by  the  1 1 8th  section  to  be  the  property  of  Ontario 
and  Quebec  conjointly,  stall  be  divided  and  ad- 
juHted,  and  appropriated  or  allowed  for,  upon 
the  same  basis. 

6th.  That  the  expenditure  made  by  creation 
of  each  of  the  said  assets  shall  be  taken  as  the 
value  thereof;  and  where  no  asset  has  been  left, 
the  amount  paid  shall  be  taken  as  the  debt  in- 
curred, the  arbitrators  having  no  right  to  enter 
into  or  adjudicate  upon  the  policy  or  advantages 
of  expenditures  or  debts  incurred  by  authority 
of,  and  passed  upon  by  Parliament. 

7th.  It  is  therefore  ordered,  that  in  accord- 
ance with  the  above  decision,  the  couusel  for  the 
said  Provinces  of  Ontario  and  Quebec  do  proceed 
with  their  respective  cases. 

Judge  Day  dissented  from  this  jndgment  in 
the  following  words : — 

The  undersigned  arbitrator  dissents  from  the 
foregoing  decision  of  the  Honourable  D.  L. 
Macpherson  and  the  Honourable  J.  H  Gray,  two 
•of  the  arbitrators  appointed  nnder  the  B.  N.  A. 
Act,  1867  — 

Because  the  said  decision  purports  to  be 
founded  on  propositions  which,  in  the  opinion  of 
the  undersigned,  are  erroneou>«  in  fact  and  in 
law,  and  inconsistent  with  the  just  rights  of  the 
Province  of  Quebec ; 

Because  the  relation  of  the  Provinces  of  Up- 
per and  Lower  Canada,  created  by  the  Union  of 
1841,  ought  to  be  regarded  as  an  association  in 
tbe  nature  of  a  universal  partnership,  and  the 
rules  for  the  division  and  adjustment  of  the  debts 
and  assets  of  Upper  and  Lower  Csnada  under  the 
antbtiriiy  of  the  said  Act  orgbt  to  be  those  which 
govern  such  associations  in  so  fur  as  they  can  be 
made  to  apply  in  the  present  case; 

Been  use  the  stste  of  indebtedness  of  each  of 
the  Provinces  of  Upper  and  Lower  Canada  at  the 
time  of  the  Union  of  1841  ought  to  be  taken  into 
con^itlerntion  by  the  .Arbitrators,  with  a  view  to 
•charge  the  Provinces  of  Ontario  and  Quebec  res- 
pectively with  the  debt  due  by  each  of  the  Pro- 


vinces of  Upper  and  Lower  Canada  at  that  time ; 
and  the  remainder  of  the  snrplos  debt  of  the  late 
Province  of  Canada  ought  to  be  equally  divided 
between  the  said  Provinces  of  Ontario  and  Qae> 
bee; 

Because  the  assets  specified  in  Sehednle  No. 
4,  and  all  other  assets  to  be  divided  under  the 
authority  of  the  said  Act,  ought  to  be  divided 
equally  according  to  their  value; 

And  thereupon  the  undersigned  presents  tn 
award  and  judgment  based  upon  his  foregoing 
propositions,  and  upon  the  reasons  assigned  in 
this  printed  opinion — in  the  terms  folio wiog:— 

The  arbitrators  under  the  British  North 
America  Act,  1867^  having  seen  and  examined 
the  propositions  submitted  on  the  part  of  the 
Provinces  on  Ontario  and  Qnebeo  respectively 
for  the  division  and  adjustment  of  the  debts  and 
assets  of  Upper  Canada  and  Lower  0«B»da  nnder 
the  authority  of  the  said  Act,  and  having  heard 
counsel  for  the  satd  Provinces  respectively  upon 
each  of  the  said  propositions,  after  Jne  eonsider- 
ation  thereof,  are  of  opinion  that  the  proposi- 
tions Hubmiited  in  behalf  of  the  Province  of 
Ontsrio  do  not,  nor  does  either  of  them,  furnish 
any  legal  or  sufficient  role  or  just  basis  for  such 
division  and  adjustment ;  and  they  do  award  and 
adjudge  that  the  said  division  and  adjastment 
ought  to  be  made  according  to  the  rules  which 
govern  the  partition  of  the  debts  and  property  of 
associations  known  as  universal  partnerships  in 
so  far  as  such  rule  can  be  made  to  apply;  and 
the  arbitrators  having  also  heard  ooaosel  for  the 
Provinces  of  Ontario  and  Qnebeo  respectively 
upon  the  objection  made  in  behalf  of  the  former 
Province  to  the  'jurisdiction  and  authority'  of 
the  arbitrators  to  inquire  into  the  state  of  debts 
or  credits  of  the  Provinoes  of  Upper  and  Lower 
Canada  prior  to  the  Union  of  1841,  or  to  deal  in 
any  way  with  either  the  debt  or  credit  with 
which  either  Province  came  into  the  Union  at 
that  time,  and  duly  considered  the  same,  are  of 
opinion  that  the  said  objection  is  unfonnded,  sod 
that  they  have  authority,  and  are  bound  by  the 
provisions  of  the  said  Aot,  to  inqmre  into  the 
state  of  the  debts  and  credits  of  the  Provioees 
of  Upper  Canada  and  Lower  Canada  existing  at 
the  time  of  the  Union  of  1841,  and  so  to  deal 
with  them  as  may  be  necessary  for  a  jost,  lawfol 
aud  complete  division  and  adjustment  of  the 
debts  and  assets  of  the  said  Provinces  And 
thereupon  it  is  ordered  that  the  counsel  for  the 
Provinoes  of  Ontario  and  Quebec  do  proceed,  in 
accordance  with  the  foregoing  judgment,  to  sub- 
mit such  statements  in  support  of  their  respec- 
tive claims  as  they  may  deem  expedient." 

The  above  judgments  were  by  the  three  arbi- 
trators ordered  to  be  entered  in  the  minoie  book, 
and  to  be  commnnioated  to  the  ooaosel  for  the 
two  Provinces  respectively. 

About  the  16th  June  the  arbitrators  severally 
received  from  the  government  of  Qnebeo  a  min- 
ute of  Council  of  that  Qovemment.  expressing 
the  opinion  of  the  law  officers  of  the  Crown  of 
Quebec,  **  that  it  was  essential  to  the  validity  of 
any  decision  by  the  arbitrators,  that  their  judg- 
ment should  be  unanimously  concurreii  in  " 

The  publication  of  the  decision  was  therefore 
postponed  until  the  action  of  the  ari>itrators 
could  be  determined  on  this  point  at  their  next 
meeting,  which  was  to  take  place  at  Montreal  on 
the  first  Tuesday  in  July,  though  the  arbitrator 
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for  Ootario  deiiMnd«d  tbftt  Um  cwnuel  of  both 
goTerDments  tboald  hvft  tho  decision  oommuni- 
cated  to  tbem  In  obodienoo  to  tbo  ord.er  made. 

On  the  first  day  of  this  meetiDg,  in  July,  at 
Montreal,  the  fact  of  the  reoeipt  of  this  oommn* 
nicatioD  from  the  gOTomment  of  Qaebeo  was 
announced.  A  demand  was  then  Qade  on  behalf 
of  the  goTeroment  of  Qaebeo  that  ooansel  sboald 
be  forthwith  beard  on  the  qneation  of  aaanimitj, 
and  after  denikl  by  the  coonsel  for  Ontario  of 
the  right  of  the  government  of  Qaebeo  to  make 
any  eominanioation  to  the  arbitrators,  whioh  was 
not  at  the  same  time  made  to  the  counsel  or 
gOTernment  of  Ontario,  and  a  demand  made  that 
the  decision  arrived  at  should  be  first  declared, 
the  qaeetion  was  submitted,  and  the  arbitrators 
decided  by  a  majority  that  Qaebeo  should  be 
heard  on  the  point  of  unanimity. 

The  question  was  therefore  argued  at  length 
before  the  arbitrators  by 

Georffe  Irvine,  Q.  C.  (Solicitor  General  for 
Qaebec).  and  RitckU^  Q.C.,  for  the  Province  of 
Quebec  : — 

The  deoision  of  the  arbitrators,  to  be  valid, 
most  be  the  nnaniraons  judgment  of  the  three 
arbitrators,  for  by  the  142nd  section  of  the  British 
North  America  Act  three  arbitrators  are  appoint- 
ed, and  no  provision  is  contained  that  the  award 
of  the  majority  ahall  be  binding,  and  the  sub- 
miuioo  being  to  three,  each  must  Join  in  the 
award.  Anterior  to  the  Imperial  Act  the  precise 
term^  contained  in  the  142ad  section  had  "been 
Tirtoajiy  agreed  upon  between  the  Proviooes : 
(seethe  16ib  Resolution  of  the  Quebec  Confer- 
ence, as  it  passed  in  the  Parliament  of  the  late. 
ProTince  of  Canada) ;  and  the  Eoglish  law  must' 
interpret  the  Imperial  statute  ^o  Ug  as  it  can  be 
interpreted  :  Watson  on  arbitration,  64 ;  Cald- 
welJ  on  arbitration,  202  ;  Paley  on  agency,  117. 
^  The  Canadian  Interpretation  Act,  which  pro- 
vides that  when  a  power  is  delegated  to  three  or 
more  persons,  the  decision  of  the  minority  shall 
be  valid,  does  not  apply  to  the  Imperial  Ajct,  but 
is  confined  to  the  Canadian  statutes,  and  no 
inch  clause  is  to  be  found  in  any  Imperial 
statute 

J.  HilUfard  Cameron,  QC,  and  Hen,  S  B, 
Wood  (Treasurer  of  Ontario),  for  the  Province 
of  Ootario,  contra  :— 

In  cases  of  private  arbitration,  unless  there 
ia  a  power  reserved  to  the  majority,  the  award 
mast  be  unanimous.  That  is  the  rule  of  the 
common  law,  althoagh  not  of  the  French  law, 
which  makes  the  arbitrators  a  Coart  where  the 
majority  may  decide.  It  is  not  pretended  that 
at  common  law  when  the  submission  is  to  three 
arbitrators  with  no  reservation  of  power  to 
the  majoriry  two  can  execute  a  valid  award  in 
raattei'H  of  ordinary  private  arbitration ;  but 
Buch  is  not  the  law  in  matters  of  a  public  nature. 
The  Interpretation  Act  has  a  powerful  bearing 
on  the  interpretation  of  the  142nd  clause  (see 
the  129th  clause  of  the  British  North  America 
Act)  The  Dominion  Parliament  are  given  power 
to  deal  with  the  public  debt  and  property.  The 
whole  of  the  questions  before  the  arbitrators  in 
respect  to  that  public  debt  end  property  must  be 
considered  by  the  light  of  the  statutes  whioh 
were  passed  by  the  Dominion,  one  of  whioh  is 
the  Interpretation  Act  Not  only  therefore  are 
all  laws  left  in  force,  bat  the  question  of  the 
pablio  debt  and  property  is  to  be  left  to  arbitra- 


tors, who  are  to  deeide  according  to  the  Inter- 
pretation Act. 

The  clear  intention  of  the  Legislature  in  hav* 
ing  three  arbitrators  was  that  the  majority 
should  govern,  and  tiiis  is  consonant  with  com* 
mott  sense  and  every  day  experience  of  arbitra* 
tions  between  prirate  persons,  and  the  Legisla- 
tore  had  the  possible  difficulties  arising  from  a 
disagreement  between  the  arbitrators  for  tho 
different  Provinces  in  view  when  they  appointed 
three  arbitrators,  one  of  whom  was  unconnected 
with  either  Province,  and  was,  in  effect,  as  an 
umpire. 

Puttiog  the  matter  npon  the  strictest  basis  as 
a  matter  of  private  right,  the  arbitrators  had  a 
right  to  deal  with  it  aooordiog  to  tite  light  cast 
npon  it  by  the  etatntes  of  the  conatry ;  but  it 
is  not  necessafy  to  deal  with  it  on  Mb  narrow 
basis,  for,  independently  of  such  considerations, 
it  is  not  a  matter  of  private  interest  and  private 
arhitration,  but  a  matter  of  public  rights  and 
reference  to  poblic  artMtration,  and  therefore  the 
decision  of  the  majority  must  conclude  the  minora 
ity.  This  ie  admittedly  the  execution  of  a  pub- 
lic trust ;  and  is  net  the  exercise  of  a  power 
within  the  ordinary  meaning  of  the  rule  reganl* 
ing  subjects  of  purely  private  interest :  Grindky 
V.  Barker,  1  Bos.  A,  Pal  229i;  Thi  Kin?  T. 
WhUaktr,  9  B  ft  C  618 ;  CorlU  v.  Kent  ITafer 
Workt  (7o.  7  B.  ft  0.  814;  see  also  Co  Litt , 
181  (b);  Roll.  Ab.  829;  Caldwell  on  arbitra- 
tion, 2nd  Amer.  ed.  pp.  202.  203  and  204, 
note  (1)  and  cases  there  cited ;  Paley  on  Agency, 
8rd  Amer.  ed.  pp.  177  and  178,  note  (g)  and  the 
cases  there  cited,  particalarly  Croker  v  Crane, 
21  Wend.  211,  218;  Bx  parte  Rogers.  7  Cowen, 
520,  630.  and  note  (a) ;  Woolnry  y.  Tompkin%  28 
Wend,  824 ;  Damon  v.  InhabUanU  of  Qranby,  2 
Pick.  846. 

Shortly  after  the  above  argument  Judge  Day 
resigned  his  appointment,  which  was  accepted 
by  the  government  of  Qaebec,  and  a  tupertedeoi 
was  issued  under  the  seal  of  that  Province, 
discharging  him  from  further  duties  as  arbi- 
trator. 

On  the  2lst  July,  the  day  appointed  for  giving 
Judgment,  it  was  objected  on  behalf  of  the  Pro- 
viooe  of  Qaebeo  that  no  further  action  could  be 
taken  in  the  matter  owing  to  the  resignation  of 
one  of  the  arbitrators,  there  not  being  in  fact 
the  three  required  by  the  Act.  The  counsel  for 
Quebec,  being  overruled  in  this,  stated  th  it  they 
withdrew  from  the  arbitration,  and  the  judgment 
of  the  remaining  arbitrators  was  then  delivered 
by  the 

Hon.  J.  H.  Orat:—- At  our  last  meeting  a 
question  was  raised  by  the  counsel  for  Quebeoi 
under  iostmctions  from  their  ^^ernmerit  (a  copy 
of  the  Order  in  Council  having  been  transmitted 
to  each  of  the  arbitrators)  whioh  would  then 
have  been  decided  but  for  the  abrupt  wiibdrnwal 
of  Judge  Day,  and  oar  eubiequent  immediate 
ac^eurnment,  namely  :-«*'  That  it  is  essential  to 
the  validity  ot  any  decis  on  to  be  given  by  the 
arbitrators  that  their  Judgment  should  be  iin<" 
aaimously  concurred  in  "  It  remains  for  me 
now  to  expreas  the  decision  of  the  arbitrators  on 
that  question. 

It  is  to  be  regretted  thu  a  po^itioa  of  this  im* 
portant  charaoter  should  not  have  been   taken 
before  it  was  known  that  there  was  a  divisiiin  o 
opinion  between  the  arlMtrators ;  and  it  may  wel 
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be  assumed  that  it  would  hardly  have  escaped 
the  attention  of  no  accompliBhed  a  Jurist  aa  Judge 
Day,  the  Arbitrator  of  Qaebeo,  had  he  deemed  it 
tenable,  ur  that  he  would,  under  the  oireametan- 
oes  of  the  deotsion,  have  undoubted! j  brought  it 
to  the  notice  of  his  oo-arbitratora.  The  learned 
Judge  heard  the  argument,  but  left  with  us  no 
expression  of  his  opinion,  save  that  the  arbitn^ 
tion  was  one  of  a  pablio  nature.  The  views, 
theref«)re,  now  delivered  are  those  of  the  remaio- 
iag  arbitrators,  and  eonsequently  of  a  majoritj. 
In  matters  of  private  referenee  the  taw  U  plain, 
that  unless  the  terms  of  the  submission  provide 
that  a  majority  may  rule,  all  must  a^ree  in  the 
airard.  or  it  would  not  be  binding.  The  tmpra«- 
ticnblUty  in  private  affairs  of  working  out  an  *r* 
bitration,  if  unanimity  was  essential,  led  to  the 
adoption,  in  almost  all  oases  of  submission,  of 
the  majority  clause,  or  the  alternative  provision 
of  an  umpire.  So  essential  to  the  successful 
conduotiofc  of  an  arbitration  has  this  become  that 
in  the  ordinary  forms  of  arbitration  bonds,  or  of 
rules  of  reference,  one  of  these  clauses  is  almost 
always  found  inserted.  Without  such  clause,  in 
private  arbitration  it  is  admitted  unanimity  is 
required. 

The  point  now  is— Does  the  same  rule  apply  to 
public  references  or  arbitrations  ? — to  which 
class  it  id  oonceded.  the  present  inquiry  belooes 
~the  142od  vection  of  the  B.  N.  A.  Aet,  18«57, 
under  whioh  the  arbitration  is  held,  containing 
no  such  clause. 

Mr.  Irvine,  the  Solicitor  General  for  Quebec, 
has  properly  narrowed  the  question  to  this  point. 

Mr.  Ritchie  in  his  argument  for  Qaebeo,  cited 
Caldwell  on  Arbitration,  p.  102,  to  prove  the 
undoubted  position  as  to  private  arbitrations.  In 
the  note  to  that  page  by  the  able  American 
editor,  who  republished  the  work  in  the  Coited 
States,  we  find  the  following  remarks:  — 

**  There  is  a  wide  distinction  to  be  observed  be- 
tween the  ca!)e  of  a  power  conferred  for  a  pub- 
lic purpo!4e  and  an  authority  of  a  private  nature. 
—In  the  latter  case,  if  the  authority  is  conferred 
on  several  persons,  it  must  be  jointly  exercised, 
while  in  the  former  it  may  be  exercised  by  a  ma- 
jority." 

Further  on.  at  p.  202,  he  says  that  referees 
appointed  under  a  statute  must  all  meet  and  hear 
the  p^irties,  but  the  decision  of  the  majority  will 
be  binding.  The  correctness  of  these  views  is 
sustained  by  the  citation  of  many  authorities. 

In  the  case  of  Oreen  v.  MVUr,  6  Johnson,  88, 
fts  far  back  as  1810,  it  is  clearly  laid  down  :^ 
**  When  an  authority  is  confided  to  several 
persons  for  a  private  purpose,  all  must  join  in 
the  act ;  alifer  in  matters  of  public  concern  " 
Thompson,  J  ,  says:  **A  controversy  between 
these  parties  was  submitted  to  five  arbitrators. 
The  submission  did  not  provide  that  a  less  number 
than  the  whole  might  make  an  award.  All  the 
arbitrators  met  and  heard  the  proofs  and  allega- 
tions of  the  parties,  but  four  only  agreed  on  the 
award;  and  whether  the  award  be  a  binding 
award  is  the  question  now  before  the  court  No 
OMC  has  been  cited  by  counsel  where  this  ques- 
tion has  been  directly  decided.  I -am,  however, 
satisfied  that  when  a  submission  to  arbitrators  is  a 
delegation  of  power  for  a  mere  private  purpose, 
it  is  necessary  that  all  the  arbitrators  should 
concur  in  the  award  unless  it  is  otherwise  pro* 
Tided  by  the  parties.    In  matters  of  public  oon- 


oem  a  different  rule  seems  to  prevail ;  there  the 
Toioe  of  the  majority  shall  be  given.*' 

In  the  ease  of  OHndley  v.  Barker^  I  Bos.  k 
Pul.  286,  Erie,  C.  J.,  says:—**  It  is  now  pretty 
well  established  that  when  a  number  of  persons 
are  entrusted  with  powers  not  of  mere  prirate 
confidence,  but  in  some  respects  of  a  general 
nature,  and  all  of  them  are  regularly  assembled, 
the  majority  will  coodode  the  minority,  and  their 
act  will  be  the  act  of  the  whole."  The  same 
principle  was  recognised  by  the  Court  of  King's 
Bench  in  the  case  of  TKe  King  v.  Beaton^  8  T  R. 
692;  see  also  Paley  on  Agency,  8rd  Am  ed. 
pp  177-8.  note  e,  and  Broker  v.  Crane,  21 
Wendell,  211-18. 

In  Ez  parte  Roger9,  7  Co  wen,  U.  S.  Rep. 
526y  and  note  a,  pp.  680  &  685,  the  whole 
position  is  ably  and  thoroughly  reviewed ;  and 
in  a  long  note  citing  the  English  as  well  as 
the  American  authorities  bearing  upon  the  same 
point,  the  distinction  between  public  and  pri- 
vate references  and  the  duties  and  powers  re- 
sulting therefrom  are  clearly  shown,  and  the 
power  of  the  majority  to  decide  clearly  estab- 
lished The  English  cases  upon  the  point  are 
not  so  direct,  but  in  the  reasoning  of  those  which 
have  been  cited,  or  can  be  fount],  the  same  prin- 
ciple clearly  manifests  itself.  In  the  Courts  of 
the  United  States,  decisions  are  constantly  found 
bearing  upon  circumstances  similar  to  thoM  m 
our  own  Dominion,  The  varied  nature  of  the 
business  of  that  country,  the  different  aspects 
under  which  questions  arise  f^om  their  position 
as  a  congregation  of  States,  the  daily  develop- 
ment  of  new  conflicts  of  rights  arising  from  the 
expanding  nature  of  their  society,  raise  ques- 
tions which  do  not  come  up  in  Bnglau'i,  but  the 
solution  of  which  after  all,  in  the  absence  of  nny 
particular  lojal  statutory  provisions,  is  governed 
by  the  law  of  England.  Under  these  circum- 
stances our  courts  are  in  the  habit  of  taking 
those  decisions  as  guides.  These  cases  then  de- 
termine that  ia  matters  of  public  arbitrations  or 
referenee,  thoui^h  provisions  to  that  effect  be  not 
specifically  made,  the  decision  of  a  majority  fthall 
be  incident  to  the  reference.  The  142nd  section 
of  the  British  North  America  Act,  1867.  mu&t 
come  within  this  rule.  Were  it  not  so  intended, 
the  section  would  be  superflaous.  because  any 
one  party  in  a  great  question  of  public  import- 
ance could  prevent  a  decision. 

To  work  out  the  reasoning  of  the  oouctel  of 
Qaebeo  to  its  legitimate  conclusion  would  place 
absolute  power  in  the  hands  of  the  thini  or 
Dominion  arbitrator.  I  have  supposed  that  oa 
points  in  which  Ontario  and  Quebec  were  agreed 
it  w%s  my  duty  at  once  to  assent,  and  that  under 
such  circumstances,  whether  I  differed  or  not. 
was  of  no  consequence ;  but,  as  the  powers  of 
all  the  arbitrators  must  be  co-eqaal,  if  UQaoimity 
is  essential,  I  might,  by  simply  disagret* ing,  pre- 
vent an  award,  even  wheu  bath  Ontario  aad 
Qaebeo  had  agreed  upon  it  Such  a  position  is 
untenable. 

Mr.  Macpherson  and  myself  are  therefore  of 
of  opinion  that  the  decision  of  a  majority  most 
govern. 

The  arbitrators  then  prooeedel  to  hear  the 
arguments  of  counsel  f«>r  Ontario  on  several  of 
the  heads  stated  in  the  printed  case  f^r  thtt 
Province,  and  some  progress  having  been  made 
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the  arbitration  wiM  adjoaroed  until  the  neit 
day.  Soon  after  the  adjouromeot  writs  of  pro- 
hibition against  farther  proceeding  in  the  arbi- 
tration, issued  from  the  Saperior  Coart  of  the 
Province  of  Quebec  by  Judge  Beandry,  were 
served  on  both  the  arbitrators,  who  however 
met  pursaaot  to  their  adjournment,  and  then 
farther  adjonmed  to  meet  in  Toronto,  in  the 
Provioce  of  Ontario,  on  the  4th  August,  1870. 
Soon  after  this  last  adjournment  a  writ  of  quo 
warranto  was  serred  on  Mr.  Gray,  oalUng  on 
him  to  shew  cause  why  he  should  not  cease  to 
exercise  jurisdiction  as  arbitrator  for  the  Domin- 
ion, on  the  ground  that  he  had  become  a  resident 
of  Ontario. 

On  the  4th  Au$(nst  the  arbitrators  met  for  the 
purpose  of  considering  the  questions  arising  on 
the  serTice  of  the  writ  of  prohibition,  and  as  to 
what  further  action  they  should  take  in  the 
premises. 

On  the  6th  August  they  again  met,  and  de- 
livered the  following  judgments  as  the  result  of 
their  dvliberations : 

Hon  D.  L  Macpbbbson. — The  two  arbitrators 
now  present  meet  unddr  circumstances  calling 
for  the  most  careful  circumspection  and  though t- 
folness. 

The  ProTince  of  Quebec  is  not  represented 
before  them.  The  counsel  for  Ontario  calls  upon 
theni  to  proceed  with  the  CTidence  and  to  malce 
their  award. 

The  retirement  of  the  arbitrator  for  Quebec, 
sanctioned  by  the  Government  of  that  province, 
was  formally  communioated  to  the  arbitrators 
when  thftT  net  at  Montreal  on  the  21st  July  last, 
by  an  official  letter  from  the  Premier  and  Secre* 
tary,  the  Honourable  Mr.  ChauTeaa,  in  which  he 
farther  preferred  the  extraordinary  request  that 
the  remaining  arbitrators  **  will  be  pleased  to 
stay  further  proceedings  until  such  time  as  they 
receive  notice  a4  to  their  intentions  f'om  the 
gOTernment  of  tbU  proWnoe," — the  Province  of 
Quebec. 

A  request  to  stay  proceedings  until  the  govern- 
ment of  Quebec  should  determine  whether  they 
would  appoint  another  arbitrator  was  shortly 
afterwards  made  by  the  counsel  for  that  Province, 
and  was  upon  consideration  refused  by  the  arbi- 
trators ;  whereupon  the  counsel  for  Quebec  de- 
dared  that  that  Province  would  no  longer  be  a 
party  to  the  arbitration  and  withdrew. 

Further,  each  of  the  tw^  arbitrators  now  pre- 
sent was,  since  the  retirement  of  the  arbitrator 
for  Qaebec.  served,  while  in  the  city  of  Montreal, 
with  a  writ  issined  from  the  Saperior  Court  of 
the  Province  of  Quebec,  the  purport  of  which  is 
to  prohibit  them  from  the  further  exercise  of 
their  functions  until  a  new  arbitrator  shonld  be 
named  for  that  Province,  or  to  shew  cause  to  the 
contrary  on  the  1st  of  September  next. 

The  <iTbitrator8  noticed  that  nei|her  the  letter 
of  Mr.  Cbauvean  nor  the  application  of  the  counsel 
for  Quebec  named  any  tiqie  within  which  it  was 
-expected  ruch  new  appointment  would  be  made. 

The  retirement  of  the  Quebec  arbitrator  took 
place,  on  the  9th  July.  Mr.  Chanveau^s  letter 
is  dated  on  the  19th,  and  on  the  22nd  the  writ 
was  obtained  and  served.  But  up  tc  this  moment 
the  arbitrators  are  not  informed  that  any  new 
arbitrator  is  appointed,  nor  in  fact  that  it  is  the 
intention  of  the  government  of  Qaebec  to  make 
a  new  appointment. 


If  the  government  of  Quebeo  has  power  under 
the  statute  to  appoint  another  arbitrator,  and  if 
it  is  their  intention  to  do  so,  they  have  had  more 
than  reasonable  time  for  the  purpose,  since  their 
acceptance  of  Judge  Day's  resignation.  It  was 
the  indefinite  character  of  the  delay  asked  for, 
which  induced  the  arbitrators  to  refuse  it.  The 
writ  which  was  issaed  and  served  almost  imme- 
diately after  that  refusal  is  equally  inde6oite 
and  might  telid  to  create  the  impression  that 
delay  in  completing  the  award  and  not  to  obtain 
a  reasonable  time  to  appoint  another  arbitrator 
was  the  object  really  desired. 

It  appears  to  me,  unskilled  as  I  am  in  legal 
technicalities,  taking  an  equitable,  common  sense 
vi«w  of  the  question,  to  be  beyond  any  reasona- 
ble doubt  that  no  provincial  tribunal  has,  or  can 
claim  any  jurisdiction  to  examine  into  or  decide 
any  question  referred  to  arbitration  by  the  142nd 
section  of  the  British  North  America  Act  of  1867, 
and  it  may  be  confidently  asserted  that  the  Im- 
perial Parliament  intended  the  award  to  be  ab- 
solutely final.  But  other  and  not  unimportant 
legal  questions  (even  if  not  really  difficult)  pre- 
.  sent  themselves  which,  if  insisted  on,  must  be 
'  determined  by  some  competent  tribunal. 

Can  one  of  the  arbitrators  who  has  undertaken 
and  entered  upon  the  duties  assigned  by  the 
statute,  and  who  is  under  no  mental  or  physical 
disttbility,  retire  from  or  abandon  these  duties 
before  completion?  This  question  is  not  one  on 
which  the  other  arbitrators  can  be  expected  to 
express  an  opinion. 

It  is,  however,  connected  with  the  perhaps, 
more  strictly  legal  enquiry :  Does  the  Act  of  the 
Imperial  Parliament  authorise  the  withdrawal 
of  an  arbitrator  with  or  without  the  coocurrenoo 
of  the  party  who  appointed  him?  and  does  it 
provide  for  the  substitution  of  another  in  hia 
place  ?  Again,  are  the  arbitrators  who  (though 
respectively  appointed  by  the  governments  of  the 
Dominion  and  of  the  two  Provinces)  derive  all 
their  power  and  authority  from  the  Imperial 
Statute,  amenable  to  any  government  or  local 
tribunal  in  matters  falling  strictly  within  the 
scope  of  their  powers  and  duties. 

The  statute  itself  does  not  in  terms  confer  any 
authority  whatever  with  regard  to  the  reference 
on  any  tribunal  but  the  arbitrators.  Can  there 
then  by  implication  arise  a  power  to  delay,  which 
might  be  so  exercised  as  to  defeat  the  object  of 
the  enactment?  The  parties  Interested  are  the 
Provinces  of  Ontario  and  Quebec.  Can  either  of 
them  as  a  matter  of  legal  or  moral  justice  call 
upon  one  of  its  owo  courts  to  interrupt  or  con- 
trol the  proceedings  of  a  jurisdiction  created 
for  the  sole  purpose  of  deciding  rights  and  inter- 
ests as  between  the  two  Proviuces  ? 

If  so,  the  authority  must  belong  equally  to  the 
ooarts  of  either  Province,  and  what  would  be  the 
effect  of  a  not  impossible  conflict  between  them 
in  their  directions  to  the  arbitrators  or  other- 
wise ? 

These  and  perhaps  other  questions  are  opened 
by  the  events  above  stated. 

They  have  been  seriously  and  dispassionately 
oonsidered,  and  not  the  less  that  their  determin- 
ation may  involve  personal  responsibility  to  an 
extent  which  could  not  be  and  was  not  anticipated 
when  the  arbitrators  accepted  their  appointment. 

I  feel,  however,  that  the  first  duty  of  the  arbi- 
tratort  is  to  make  a  Just  award;  that  they  ar« 
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not  responsible  for  the  •mbarraesment  which  the 
preMDt  state  of  things  has  giren  rise  to,  and 
whioh  i^ds  greatly  to  their  responsibility  while 
it  increases,  if  possible,  their  anxiety  to  do  right 
By  simply  performing  what  diey  believe  to  be 
their  doty,  if  they  do  anything  (while  impartially 
exercising  their  bevt  jadgment)  that  may  be 
looked  npoo  as  prejudicial  to  the  intereele  of 
Qaebec  in  the  ▼olontary  absence  of  counsel  for 
that  Proviooe,  the  Jost  respoasibiirty  cannot  be 
charged  upon  them. 

If  in  proceeding  they  act  illegally,  their  award 
will  not  be  binding  and  can  do  no  injury.  If  it 
should  be  binding  the  loss  of  the  judgment  a^d 
assistance  of  an  arbitrator  for  the  Province  of 
Quebec,  however  much  the  remaining  arbitrators 
may  regret  it,  and  especiallT  that  they  are  de- 
prived of  the  valuable  aid  of  the  arbitrator  who 
has  resigned,  is  not  their  fault.  The  withdrawal 
was  hia  act  and  it  has  been  deliberately  adopted 
^  his  government,  who  have  taken  legal  steps 
in  one  of  their  own  Courts  by  their  Attomey- 
Qeneral,  to  stop  further  proceedings.  They  have 
thus  placed  .the  arbitrators  in  the  invidious  posi- 
tion of  either  retracting  their  refusal  to  grant 
indefinite  delay  to  the  Province  of  Qaebec,  or  of 
being  placed  in  conflict  with  one  of  the  highest 
tribunals  of  that  Province. 

As  a  public  functionary  in  the  matter,  as  well 
as  in  my  private  capacity,  I  desire  to  evince  in 
every  proper  way  my  profound  respect  for  the 
court  whose  process  has  been  served  on  the 
arbitrators  But  it  appears  to  me  they  oanaot 
without  a  virtual  abdication  of  their  fniictiotts  as 
arbitrators  accept  as  a  justification  for  a  depar- 
ture from  their  previously  declared  opinion,  (he 
preliminary  order  of  prohibition  (which  I  venture 
to  think  will  not  be  finally  confirmed)  of  a  tribn- 
nal  of  that  Province  whose  arbitrator's  course 
has  unn«cessarly  brought  about  this  complica- 
tion. I  am  of  opiaien  that  thb  arbitrators  will 
best  discharge  the  trust  reposed  in  them  by  pro- 
ceeding with  the  reference,  fknd  making,  without 
nnneoessfiry  delay,  an  award  whioh  shall  divide 
and  a<iju8t  the  debts,  credits,  liabilities,  assets 
and  properties  of  Upper  and  Lower  Canada* 

As  already  pointed  out,  if  they  have  under  the 
circumstances  no  power  to  make  an  award,  the 
attempt  to  make  one  will  create  no  prejudice  to 
either  party. 

If  they  havp  the  power,  the  duty  arising  under 
the  Statute  from  an  acceptance  of  their  appoint- 
ment, imperatively  requires  them,  not  by  any 
act  of  theirs  to  suffer  the  time  occupied  and  the 
cost  occasioned  by  the  proceedings  so  far  taken 
to  be  utterly  wasted,  or  to  nrflecessarily  postpone 
the  rendering  of  a  final  award.    , 

The  government  of  the  Province  cfQuebeo 
and  the  arbitrator  appcinted  by  them  have  had 
due  notice  that  the  present  meeting  would  be 
held  for  the  purpose  of  proceeding  with  busiaese, 
and  that  it  w>uld  be  competent  for  the  arbitra- 
tors, therefore,  so  to  proceed  in  accordance  with 
well  established  rules. 

In  order,  however,  to  remoTC  any  possibility 
of  misapprehension  or  doubt,  I  think  it  better, 
nnder  the  peculiar  dreumstanees,  that  netioe 
should  now  be  given  to  the  Province  of  Quebec 
and  to  Judge  D  ly,  of  the  intention  of  the  'arbi- 
trators to  proceed  in  accordance  with  ^he  opinions 
{ust  expressed,  and  that  fhe  at1>itrators  should 
adijoum  until  Wednesday  the  17th  inst,  giving 


notice  to  all  parties  to  the  reference,  that  on 
that  day  they  will  proceed,  shonid  the  govern- 
ment of  Qaebec  not  think  proper  to  be  repre- 
sented or  to  assign  any  new  or  anfficient  reason 
for  their  absence. 

Hon.  J.  H.  Grat— My  colleague  the  arbitrator 
for  Ontario  having  expressed  a  desire  to  adjourn 
for  a  week  or  ten  days  in  order  to  afford  time  for 
a  notification  to  the  government  of  Quebec  that 
the  arbitrators  would  certainly  proceed  in  ab- 
sence of  arbitrator  or  counsel  on  their  part,  unless 
at  the  next  meeting  they  are  represented — I  ahill 
most  certainly  concur.  I  think  we  should  ex- 
haust every  reasonable  effort  to  induce  co-opera- 
tion in  this  matter ;  but  in  order  to  prevent  the 
delay  which  is  now  granted  being  in  any  way 
attributed  to  a  doubt  as  to  the  power  or  intention 
of  the  arbitrators  to  proceed,  it  is  as  well  iq 
explain  with  distinctness  the  views  of  the  arbi- 
trators on  the  authority  or  the  power  of  the 
courts  of  any  of  the  provinces  to  prohibit  or  re- 
strain their  proceedings.  With  the  highest  re- 
spect for  the  courts  of  Quebec,  on  any  matter 
coming  within  their  jurisdiction.  It  is  plain  this 
arbitraUon  does  not.  It  derives  its  aathority 
fW>m  an  Imperial  act.  The  government  and 
Province  of  Quebec,  of  which  those  courts  form 
a  constituent  part,  is  simply  a  party  to  tbe  ar- 
bitration. Another  province  whose  courts  and 
government  are  entirely  independent  of  and  be- 
yond the  jurisdiction  of  the  courts  of  Quebec  is 
the  other  party — while  the  Dominion  government 
simply  appoints  the  third  arbitrator  by  the  au- 
thority of  the  Imperial  act,  which  constitutes  the 
tribunal.  How  is  it  possible  that  a  subordinate 
part  of  the  two  provinces — ^because  the  courts 
are  only  parts  of  the  whole  machine  of  govern- 
ment— can  control  the  action  of  another  province 
and  government  and  the  arbitrator  appointed  tiy 
a  third  government,  in  a  matter  of  sabmission  to 
which  the  province,  whose  courts  assume  the 
autbotity,  only  appoints  one  out  of  three  co-eqnal 
arbitrators  T  How  can  the  courts  of  Qaebec 
restrain  the  Province  of  Ontario  or  the  arbitrator 
^appointed  by  the  government  of  that  province; 
or  the  arbitrator  appointed  by  the  Dominion 
government,  in  a  matter  in  which  the  whole 
proceedings  may  be  carried  on  outside  of  the 
province  or  the  territoral  jurisdiction  to  which 
their  process  can  possibly  run  ?  If  so,  the  courts  of 
the  oiher  provinces  must  have  equal  jurisdiction ; 
and  how  absurd  wouhl  it  then  be  for  the  conru  of 
Ontario  to  come  forward  and  punish  the  arbitra- 
tors (br  not  proceeding— 'for  not  discharging  the 
duties  they  had  undertaken-^punish  ^d  by  Quebec 
for  going  on — punished  by  Ontario  for  not  going 
on  t  Can  any  eonstmotion  of  the  lanfna^e  of 
the  Imperial  statute  sanction  such  a  conflict  of 
jurisdiction  ?  But  even  if  the  proceedings  were 
held  within  the  limits  of  the  territorial  joriedic- 
tion  of  the  courts  of  one  of  the  provinces,  the 
subject-matter  itself,  and  the  parties  proceeding 
therein  may  be  and  arenas  regards  that  subject- 
matter,  entirely  exempt  from  that  jurisdiction. 
Apart  from  the  common-sense  view  of  such  a 
ooestloo,  which  must  strike  every  man.  the  courts 
OT  law  in  Bngland  have  left  no  doubt  upon  the 
point  The  highest  authorities,  both  in  chancery 
and  common  law.  have  decided  that  even  where 
procbedings  in  arltitratien  were  earned  on  within 
the  locality  over  which  the  conrts  had  jurisdic- 
tion, and  in  whioh  their  process  had  full  force. 
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jet  the  courts  would  exercise  no  Jurisdiction  to 
restrain  an  arbitrator  from  matciog  bis  award 
unless  there  was  something  In  the  conduct  of  the 
parties  to  the  reference  which  rendered  such  inter- 
ference necessarj.  The  principte  being,  as  laid 
down  bj  Kerr  on  injunctions,  page  142,  that 
"there  is  no  original  jurisdiction  of  the  court  Ib 
the  nature  of  a  writ  of  prohibition  to  restrain  an 
arbitrator  from  proceeding  to  make  an  award." 
Mr.  Cameron  cited  a  great  many  eases  in  which 
this  position  is  illustrated  and  sustained,  among 
others  The  King  ▼.  BurdeU  et  al. ,  6  A.  &  E.  p.  61 9 ; 
ffarcourt  ▼.  Ramsbottom,  1  Jacobs  A  Walk.,  G.  R. 
604 ;  Pope  t.  Lord  Dmneatman,  9  T.  R.  177 ;  The 
Newry  j-  EnnitkiUen  R,  Co,,  ▼.  The  UUter  R.  Co., 
8  D.  0.  McN.  &  0. 486.  In  Pope  t.  Lord  Duncan^ 
on^  where  the  plaintiiTs  had  revoked  the  authority 
of  their  arbitrator  and  notified  the  defendant,  and 
the  arbitrator  refused  to  act,  and  the  other  arbi- 
trators had  notwithstanding  proceeded  and  made 
their  award,  the  eoart  re^ed  to  restrain  the 
defendant  from  acting  upon  the  award — the  Vice- 
Chancellor  aaying;  *'A8  in  this  case  there  is 
nothing  whatever  to  show  that  the  power  which 
the  plaintiffs  had  given  to  the  arbitrator  was 
revoked  upon  any  just  or  reasonable  grounds,  I 
am  bound  to  conclude  the  revocation  was  a  wan- 
ton and  capricious  exercise  of  authority  upon 
their  parts,  and  consequently  the  motion  must 
be  refused  "  The  resignation  of  Judge  Day  and 
the  revocation  of  his  authority  by  the  Quebec 
government  was  no  act  of  Ontario  or  of  the  arbi- 
trator Appointed  by  the  Dominion,  and  it  is  there- 
fore difficult  to  see  why  the  Province  of  Ontario 
should  be  prejudiced  by  that  act ;  or  why  the 
arbitrator  appointed  by  the  goveromenl  of  On- 
tario, or  the  arbitrator  appointed  by  the  Do- 
minion government,  should  nol  proceed  to  dis- 
charge their  duty.  In  the  ease  of  The  King 
V.  Bardeli,  6  A.  &  E.  619,  during  the  argu- 
ment,. Judge  Patterson  says:  **ls  there  any 
instance  in  which  tbe  court  has  interfered  to 
prevent  an  arbitrator  making  an  award  after 
revocation  f  The  award  may  be  a  nullity  when 
made,  but  that  is  %  different  point."  Platt  re- 
plies '*  search  has  been  made  for  preoedeote,  bat 
none  have  been  found.  Blaekstone's  commen- 
taries, vol.  8,  edition  of  1862,  page  117,  says: 
**  A  prohibition  is  a  writ  issuing  properly  only 
out  of  the  Court  of  Queen's  Bench,  being  a  pre- 
rogative one ;  but  for  the  furtherance  of  justice 
it  may  also  now  be  bad  in  some  cases  out  of  the 
Court  of  Chancery,  Common  Pleas  or  Exchequer, 
directed  to  the  judge  and  parties  of  a  suit  in  any 
inferior  court,  commanding  them  to  cease  from 
the  prosecution  thereof,  upon  a  suggestion  that 
either  the  cause  originally,  or  some  collateral 
matter  arising  therein,  does  not  belong  to  that 
jarisdiction,  but  to  the  oogniiance  of  some  other 
court."  If  old  Blackstone  is  still  law,  and  the 
Imperial  Act,  British  North  America  Act,  1867, 
is  still  in  force — no  other  court  but  the  Arbitra- 
tors* Court  can  have  cognizance  of  the  arbitration. 

It  Is  greatly  to  be  regretted  that  there  wm  no 
.counsel,  as  in  the  case  of  the  unanimity  question, 
to  argue  the  other  side;  hot,  as  has  been  re- 
marked by  my  colleague,  that  is  not  our  fault 
If  these  legal  queetiona  are  to  be  raised  on  every 
occasion,  it  wae  manifestly  of  the  highest  impor- 
tance that  Judge  Day  should  have  remained  at 
his  post.  He  did  not  resign— so  fhr  as  we  know 
-^eoauM  hedifovtd  with  his  ooUeagnee  in  eon- 


eluding  that  the  decisions  of  the  arbitrators  need 
not  be  unanimous.  He  assigned  no  puch  reason 
for  his  resignation,  and  on  that  qaestion  gave  no 
decision,  and  so  far  as  hie  oolleagues  know,  ex- 
pressed no  opinion,  although  he  was  present  at 
the  argument,  and  subsequently  looked  into  the 
authorities  with  his  colleagues.  His  resignation, 
as  stated  at  the  time,  was  on  other  grounds ;  but 
whether  they  have  his  able  assistance  or  not.  the 
remaining  arbitrators  must  proceed  with  the 
work,  and  decide  on  all  questions  as  they  arise 
aooording  to  the  best  of  their  judgment 

The  meeting  then  adjourned  till  the  17th  in- 
stant. 

On  that  day  the  arbitrators  proceeded  with 
the  reference,  no  person  being  present  on  the 
part  of  the  Province  of  Quebec 


OKTABIO  BEFOBTS. 


COMMON  PLEAS. 


Bt^forUd  6y  8.  J.  VanKodohnet,  Esq.,  JBarrUUr-at'Law, 
BeporUr  to  th$  Court.) 


IX  ai  BbII>OIT  DOHILLT. 

jB^Caw^>-C(»»vie(toa  for  itHng  UoMj^umoui  languaif—No 
ttaitment  of  venb  Mid— ^MriMticMon— i^vi^knct. 

A  conviction  by  a  nuglttrate  stated  that  defendant  did, 
OB,  Ac  ,  at,  Ac,  being  a  public  highway,  use  blaaphe- 
moas  language,  contrvy  to  a  certain  trr-law,  which  was 
paaaed  almoat  in  the  words  of  C.  8.  U.  C.  cap.  64,  sec. 
288,  tab-aec.  4,  hut  there  waa  no  atatemeat  of  the  words 
uaed.    i7eM,bad. 

SmftJc,  alao,  that  there  waa  nothing  in  the  evidence  set  out 
below,  giving  the  magiatrate  Jurisdiction  to  act. 

[80  U.  C.  C.  P.  165.J 

In  Michaelmas  Term  last,  McCarthy  obtained 
a  rnle  to  quash  a  conviction,  a  certiorari  to  bring 
np  all  papers  connected  therewith  having  been 
previously  returned,  on  the  ground  that  there 
wae  no  jurisdiction,  no  offenoe  shown,  no  state- 
ment of  the  words  used,  &o.  &o. 

The  oonviotion  set  out  that  Bridget  Donelly 

did  on,  &c.,  at ,  being  a  public  highway 

in  the  county  of  Simcoe,  nse  blasphemous  lan- 
guage, eotttraiy  to  a  certain  by-law  of  the  corpo- 
raUon  of  the  county  of  Simooe,  passed  18th 
October,  1860,  entitled,  &c.,  and  adjudging  her 
to  pay  one  dollar,  &c.,  and  costs,  to  WilUam 
Atkinson,  the  oomplainant^  $4  20  for  his  costs, 
Ac, -awarding  distress  and  imprisonment  for  ten 
days  in  default 

The  7th  elanse  of  the  by-law  was  as  follows : 
*<  It  shall  not  be  lawful  for  any  person  to  utter 
or  use  any  profane  oath,  or  any  obscene,  inde- 
•ent,  blasphemous  or  grossly  insulting  language 
in  any  of  the  streets  or  pubUo  places  or  highways 
withia  this  county.*' 

This  was  passed  under  seo.  282,  sub-sec.  4  of 
oap.  64,  Con.  Stat  U.  C,  almost  in  the  same 
words. 

Harrieon^  Q.  €.,  shewed  oause.  He  cited  Rex 
V.  IA$U>n,  6  T.  R.  888,  841 ;  Reg,  v.  Jmtieee  of 
Cheehire,  8  A.  &  E.  898 ;  Rez  ▼.  Jueticee  of  Weet- 
mtiMler,  2  A  &  E.  241 ;  HeepeUr  t  Shaw,  16  U.C. 
Q.  B.  104 ;  Reff.  v.  BolUm,  1  Q.  B.  66 ;  /it  re  dark, 
2  Q.  B.  619;  Reg,  ▼.  Juelieee  of  Buekinghamehire, 
8  Q.  B.  806;  Hopkine  v.  Magor  of  Swansea,  4 
M.  A  W.  621 ;  King  v.  Speed,  I  Lord  Ray.  688 ; 
I  Da9ie  v.  Ifeet,  6  C.  &  P.  167 ;  Re  Perham,  6  H. 
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&  N    80;  Reg.  ▼.  Noti,  4  Q    B.  768;   Reg,  r. 
Seott,  4  B.  &  8.  868 ;  29  &  80  Vio.  oop.  60,  s.  1. 

McCarthy^  contra,  cited  Paley  on  ConTietions, 
488  ;  Bailey' t  Cote.  8  E  ft  B.  607 ;  Rez  T.  Spar- 
ling,  1  Sir  497 ;  Rex  t.  Ntild,  6  East  A\l\  Rezy, 
Pappineau,  2  Str.686 ;  Rex  t.  ffaxeU,  18  East.  141. 

Haoartt,  C.  J.,  deliTcred  the  jadgment  of  the 
court 

This  oonviction,  and  the  papers  returned  to  us 
as  the  foundation  of  it,  present  a  Terj  singular 
instance  of  the  application  of  this  statute,  and 
the  bj-Iaw  passed  thereunder.  The  objections 
urged  are  of  the  most  substantial  charscter. 

The  first  to  be  considered  is  the  omission  of 
any  statement  of  the  words  used  to  constitute 
the  offence. 

It  is  said  in  Paley  on  ConTietions  (IP66),  page 
210,  **  Another  rule  in  describing  the  offence  is, 
that  it  is  not  sufficient  to  state,  as  the  offence, 
that  which  is  only  the  legal  result  of  certain 
facts ;  but  the  facts  themselyes  must  be  specified, 
so  that  the  court  may  Judge  whether  they 
amount  in  law  to  the  offence,*'  citing  Regina  v. 
Noti,  4  Q.  B.  768,  788.  Again :  "  It  may  be 
collected,  ^s  a  general  rule,  that  where  an  act 
in  describing  the  offence  makes  use  of  general 
terms  which  embrace  a  Tariety  of  circumstances, 
it  is  not  enough  to  follow  in  a  coUTiction  the 
words  of  the  statute,  but  it  is  necessary  to  state 
what  particular  fact  prohibited  has  been  com- 
mitted." 

A  case  of  Regina  t.  Jamee^  Cald.  468,  is  there 
cited,  bat  I  have  not  been  able  to  see  it  In  the 
book  cited.  Buller,  J. :  **  It  is  not  true  that  in 
framing  a  conTiction  it  is  sufficient  to  follow  the 
words  of  the  statute  in  all  cases.  In  some, 
indeed,  it  may,  as  where  the  statute  gives  a  par- 
ticular description  of  the  offence ;  but  it  is 
otherwise  where  a  particular  offence  is  incloded 
under  a  general  description.  Where  a  particular 
act  constitutes  the  offence,  it  may  be  enongh  to 
describe  it  in  the  words  of  the  Legislature ;  but 
where  the  Legislature  speaks  in  general  terms, 
the  couTiction  must  state  what  act  in  particular 
was  done  by  the  party  offending  to  enable  him 
to  meet  the  charge." 

Some  of  the  older  cases  cited  by  Psley  are 
expressly  in  point  In  Rex  t.  Sparling  (I  8tr. 
497)  a  couTiction  for  profane  swearing  was 
quashed  because  the  oaths  were  not  set  out; 
**  for  what  is  a  profane  oath  or  curse  is  matter 
of  law,  and  ought  not  to  be  left  to  the  Judgment 
of  the  witness.  *  *  Suppose  it  was  for*sedi- 
tious  or  blasphemous  words,  must  not  the  words 
themseWes  be  set  out,  be  they  ever  so  bad,  that 
the  court  may  Judge  whether  they  are  seditious 
or  blasphemous  T  " 

Regina  r,  Scott  {^  B.  ft  Sm.  868)  was  a  oon- 
▼iction  for  '*  profanely  cursing  one  profane 
curse,  in  these  words  Tsetting  them  out),  twenty 
scTeral  times  repeated,'*  and  he  was  fined  £2, 
apparently  2«.  for  each  oath.  The  sole  question 
was  as  to  the  right  to  include  all  the  curses  in 
one  couTiction.  Wightman,  J.,  says,  *^The 
curse  is  set  out  which  without  doubt  is  pro- 
fane." In  LloytTi  case  (2  Ba.  P.  C.  1122)  it 
was  held  that  an  indictment  for  sending  a  threa- 
tening letter  should  set  out  the  letter. 

Regina  ▼.  Ifott  (4  Q.  B.  768)  was  an  indict- 
ment Against  a  magistrate  for  administering 
**  an  oath  touching  certain  matters  and  things, 
whereof  the  said  J.  N.   at  the  time  and  on  tke 


occasion  last  aforesaid,  had  not  any  jurisdiction 
or  cognisance  by  any  statute  in  force,  ftc  The 
statute  6  ft  6  Wm.  IV.  cap  62.  sec  18,  prohibits 
the  administering  by  any  justice  of  the  peace  or 
other  person,  of  any  oath  **  touching  any  matter 
or  thing  whereof  such  justice,  Ac,  bath  not 
jurisdiction,  ftc.«  by  some  statute  in  force  at  the 
time  bjeing."  The  indictmeot  was  held  bad. 
Lord  Den  man  says,  '*  It  is  quite  clear  the  hayiDg 
or  not  haTing  jurisdiction  Is  matter  of  law  de- 
pending upon  facts  on  which  the  court  is  to  form 
its  opinion.  The  facts,  therefore,  should  be  so 
stntCKl  as  to  enable  the  court  to  form  its  opinion." 
Patteson,  J.:  "There  is  not  anything  to  show 
what  the  matter  of  the  oath  was.  It  nerer  can 
be  a  question  for  a  jury  whether  a  particular 
oath  was  or  was  not  within  a  giren  juriadictioo.'* 

Assuming  it  to  be  generally  correct  to  state 
that  it  is  sufficient  in  a  conriction  to  follow  the 
words  of  the  statute  creating  the  offence,  we  hare 
to  see  if  this  conviction  can  be  supported. 

The  applicant  is  conricted  for  using  blaspbe* 
mous  language  on  a  public  highway. 

The  commission  of  the  offence,  defined  as 
"using  blasphemous  language,"  is,  in  the  words 
already  quoted,  only  **  the  legal  result  of  certain 
fKcts." 

When  a  statute  makes  it  penal  to  **  commit 
any  wilful  and  malicious  mischief,"  It  must  be 
impossible,  I  think,  to  uphold  a  conTiction  which 
merely  stated  that  a  man  was  conTicted  of  doing 
a  certain  "  wilful  and  malicious  mischief,"  with* 
out  a  statement  of  the  facts  constttuting  the 
offence. 

It  would  not  suffice  to  say  that  a  man  commit- 
.ted  champerty,  or  maintenance,  or  sedition,  ftc. 

In  re  Perham  (6  H.  ft  N  80),  the  cooviction 
was  for  unlawfully,  by  threats,  cndeavoaring  to 
force  one  W.  J.,  a  workman,  to  depart  from  his 
hiring.  It  was  objected  that  the  threats  were 
not  set  out.  The  conriction  was  upheld.  Chau- 
nel,  B.  (at  p.  82)  says,  **  The  offence  is  not  the 
threat,  but  the  forcing  or  endeavouring  to  force 
the  workman  to  depart  from  his  employasent : 
the  threats  are  the  means  by  which  that  is  done." 
Pollock,  C.  B.  (at  p.  84):  "To  whom  the 
threats  were  addressed,  and  whether  they  were 
of  a  description  to  act  upon  the  mind  of  the 
party  threatened,  so  as  to  ereate  the  offeiMe 
charged,  is  all  matter  of  eridence." 

I  think  the  couTiction  is  bad  on  its  face. 

It  has  also  been  objected  that  there  was 
nothing  in  the  eTidence  to  give  the  magistrate 
Jurisdiction  to  act. 

The  information  states  that  B.  D.  baa  been 
guilty  of  circulating  (tic)  blasphemooa  and 
grossly  insulting  language  in  seTeral  public 
places  and  highways  within  the  township  of 
Tecumseh,  by  saying  and  swearing  that  the  said 
W.  A.  defrauded  her,  by  giTing  her  two  fiTe- 
doUar  bills  instead  of  two  tens. 

I  think  it  was  a  most  absurd  act  of  the  magis- 
trate to  proceed  against  the  woman  oa  sooh  a 
charge. 

When  the  oomplainant  was  examined  at  the 
hearings  he  merely  swore  that  Donelly,  haTing 
spun  some  yam  for  him,  refused  to  uke  silrer 
for  1%,  and  he  then  gare  her  a  ten-dollar  bilU  an^I 
took  back  six  at  her  request,  and  changed  aoe- 
ther  $10,  and  got  small  bills  for  the  same. 

Anothei  witness  swsars  he  vis  present  w-co 
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the  above  took  place,  as  to  the  money,  bat  de- 
poses Dothiog  as  to  the  woman's  langaage. 

The  magistrate  writes  o«  the  deposition  that, 
plaintiff  and  defendant  being  present,  the  charge 
being  read,  and  defendant  asked  what  "she  had 
to  uy  in  the  matter,  the  defendant  acknowledged 
and  still  says  plaintiff  defrauded  her,  and  now  in 
open  court  and  before  me,  the  jastice,  makes  use 
of  blasphemous  and  grossly  insulting  langaage, 
by  saying  that  both  plaintiff  and  his  witness  has 
sworn  false  and  is  perjured." 

If  it  were  nece8!»ary  to  decide  this  part  of  the 
ease,  I  should  say  that  the  papers  retarned  to  as 
on  the  certiorari  disclose  no  offence  to  warrant 
the  conviction.  The  whole  charge  is,  in  fact, 
that  she  said  and  swore  that  Atkinson  defrauded 
her  by  giving  her  two  five-dollar  bills  instead  of 
tiro  tens. 

Nothing  whatever  appears  to  show  that  she 
swore  in  any  way  that  can  be  called  a  profane 
oath,  or  that  any  person  was  present  except  the 
complainant,  or  that  the  charge  of  defrauding 
her  was  made  in  any  loud  or  violent  manner,  &c. 

If  a  person  can  be  convicted  on  such  testimony 
88  this,  it  mast  of  coarse  follow  that  simply  to 
say  to  a  person  on  a  public  road  that  he  had 
defrauded  the  speaker  in  some  matter,  is  per  u 
an  offence  under  this  by-law. 

As  to  oor  looking  behind  the  conviction,  to  see 
if  there  were  any  evidence  to  warrant  it  or  to 
give  jurisdiction  to  the  magistrate,  I  refer  to 
Inrt  Bailry  (8  E.  A  B.  618)  and  Regina  v.  Bolton 
(1  Q.  B.  72).  The  weight  of  the  evidence  is  left 
to  the  magistrate,  but  if  there  be  no  evidence 
whatever,  it  seems  that  the  conviction  cannot  be 
upheld. 

The  distinction  is  clearly  pointed  out  by  Lord 
Campbell  in  the  first  cited  ease. 

We  cannot  refrain  from  expressing  our  regret 
that  any  person's  liberty  should  have  been  inter- 
fered with  on  each  absurd  grounds,  or  that  the 
administration  of  jnstice  should  be  entrusted  to 
persons  who,  however  possibly  in  other  respects 
respectable,  are  capable  of  inflicting  such  serious 
injury  in  the  abused  name  of  the  law. 

Rule  absolute  to  guaih  eonvietion. 


DIVISION  COUBT. 


In  the  Sixth  Division  Court  of  the  Go.  of  Norfolk. 

Im  Tam  Mattbk  or  Appbal  of  mm  Loho  Pout 

Compact  asd  tkb  Towxihip  of  Walsihgham. 

AMfeanMnt-^StatuU  Lahour, 

rsifflooe,  July  0. 1870J 

This  is  an  appeal  by  the  Long  Point  Com- 
pany from  their  assessment  for  the  year  1870, 
upon  property  owned  by  them  in  the  Township  of 
Waltingbam.  The  Company  appealed  firom  the 
assessment  of  the  Assessors  to  the  Court  of  Revi- 
sion, which  upheld  the  assessment  as  made  by 
the  assessors,  and  the  Company  appealed  fh>m 
decision  of  the  Coart  of  Revision  to  me. 

WiLsoir,  C.  J., — Certain  technical  objections 
were  taken  to  the  proceedings  which  I  overruled 
on  the  argument, and  I  now  proceed  to  consider 
the  matter  upon  its  merits. 

The  matter  of  appeal  may  be  substantially 
divided  into  two  heads: 

First : — Over-assessment  in  the  value  of  the 
property. 


Second: — The  liability  of  the  property  of  the 
Company  as  situated,  to  be  assessed  for  statute 
labour. 

As  to  the  first  point,  it  appears  from  the  evi- 
dence, that  the  property  of  the  Company  was 
assessed  for  $5,200  in  1868,  that  being  the  first 
year  of  their  ownership  In  the  following  year 
it  was  raised  to  $7,000,  when  a  general  iocrease 
%as  made  in  the  assessed  value  of  all  the  pro- 
perty in'the  Township.  This  year  (1870),  it  is 
again  sought  to  be  raised  to  $8,500,  although  the 
evidence  shows  that  no  general  increase  has  been 
made  in  the  assessed  value  of  the  property  in 
the  municipality,  but,  if  anything,  rather  a  de- 
crease. I  find  that  the  property  is  kept  'as  a 
sboeting  and  trapping  preserve,  where  game  and 
fur  are  protected ;  and  that  it  is  nnremunerativo 
to  the  proprietors  in  a  pecuniary  point  of  view, 
and  costing  them  more  yearly  than  the  revenue 
derived  from  it.  It  has  been  held  that  lande 
covered  with  water,  are  not  assessable  at  all, 
and  if  this  decision  is  sound,  then  there  can  be 
no  doubt  of  an  oTcr  assessment ;  but  as  this 
Tiew  of  the  matter  has  not  been  insisted  upon,  I 
have  not  given  it  much  consideration.  See  In  r4 
Pttxton,  6  L  C.  0,  12 

From  the  eridenoe  of  ralue  and  other  matters 
proved  I  am  satisfied  that  $7,000  is  the  f^ll  as- 
sessable valae  of  the  said  property,  and,  I  there- 
fore reverse  the  decision  of  the  Court  of  Revision 
upon  that  point,  and  decide  and  direct,  that  the 
said  property  shall  be  assessed  for  the  sum  of 
$7,OuO,  and  no  more,  and  that  the  assessment 
roll  of  the  township  be  amended  accordingly. 

As  to  the  second  point,  I  find  that  the  property 
of  the  Company  consists  of  an  island  composed 
of  land  and  marshes,  the  nearest  part  of  which 
is  three  or  four  miles,  and  the   farthest  part 
twenty-five  miles  ftom  the  road  division  in  which 
the  council  have  placed  it.     I  fi&d  that  no  rouds 
built  on  the  main  land  would  be  of  iny  service, 
value  or  benefit  to  the  property  of  the  Company. 
It  does  not,  therefore,  seem  reasonable  or  just 
that  the  property  should  be  laid  under  a  burthen 
which  win  under  no  circnmatances   produce  a 
benefit  to  them.     And  upon  ezaminiog  the  As- 
sessment Act  and  the  Municipal  Institutions  Act, 
while  I  find  that  power  is  given  to   municipal 
councils  to  divide  the  municipality  into  road  di- 
visions, I  also  find,  **  that  every  resident  shall 
have  the  right  to  perform  his  whole  statute  labor 
in  the  statute  labor  division  in  which  his  residence 
is  situate,  unless  otherwise  ordered  by  the  mu- 
nicipal council,  (see  sec.  88) ;  and  also  '*  in  all 
oases  where  the  statute  labor  of  a  non-resident 
is  paid  in  money,  the  mnnicipal  council  shall 
order  the  same  to  be  expended  in  the  ptatute 
labor  division  where  the  property  is  situate,  or 
where  the  said  statate  labor  tax  is  levied ;"  (see 
seo.  88).     It  seems  to  me,  therefore,  that  the 
Council,  though  they  have  power  to  regulate  and 
make  the  road  divisions,   must  exercise   such 
power  in  a  reasonable  manner,  and  that  it  would 
be  unjust  and  absurd  to  contend  that  they  have 
the  power  to  order  a  man  to  come  twenty-five 
miles  to  perform  his  statute  labor,  or  that  they 
can  so  make  road  divisions  that  property  can  be 
taxed  for  roads  which  cannot  by  any  possibility 
be  of  any  service,  value  .or  benefit  to  the  pro- 
perty.    Such  contention  is  certainly  uurcason- 
able,  and  it  seems  to  me  totally  8(t  variance  with 
the  tpiiit  and  intention  of  the  Assessment  Act. 
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I  therefore  roTerse  the  deeUion  of  the  Court 
of  ReTisioQ  on  the  second  point  also,  and  direct 
that  the  statnte  labor  assessed  against  the  lands 
of  the  said  Company  be  struck  out  and  the  As- 
■otsment  Roll  of  the  said  Township  amended 
aooordiogly. 

And  I  direct  the  respondents  to  paj  the  costs 
of  this  appeal. 

COBBESPONDEKCE. 

Meuter  and  aeroant — D€9erting  employment. 
To  VHK  Editors  or  tbm  Local  Coubts  Gazxtts. 

Gbntlbken, — I  hare  a  case  in  hand  under 
the  Master  and  Senrant  Act^  on  which  I  would 
like  your  Terdict  By  kindly  giving  your 
opinion,  you  will  confer  a  fkvor  on  my  brother- 
magistrates  as  well  as  myself 

A  master  engages  Terbally  a  serrant  for 
three  years,  as  follows :  to  pay  him  the  first 
year  say  76c  per  day,  the  second  year  $1  per 
day,  and  the  third  year  $1.25  per  day.  Under 
this  arrangement  the  serrant  completed  tlie 
first  two  terms  and  a  portion  of  the  third,  but 
now  refuses  to  finish  the  balance  of  the  third 
year.  Can  he  be  made  to  do  so,  seeing  that 
he  has  already  wrought  a  portioh  of  the  time? 
Can  I  proceed  under  the  Master  and  Servant 
Act,  Con.  Stat  U.  C.  cap.  75,  and  fine  or 
imprison  the  servant  for  leaving  or  deserting 
his  master?  Is  the  bargain  made  for  the 
three  different  years,  at  different  rates  of 
wages,  three  distinct  and  separate  bargains, 
running  over  a  period  of  only  twelve  months 
each,  and  therefore,  though  verbal,  still  bind- 
ing, as  each  agreement  succeeds  the  othev? 
Your  reply,  through  the  columns  of  the  Zaco 
Journal^  will  oblige. 

Yours  truly,        M.  0.  Lurz,  J.  P. 

Gait,  Sept.  2,  1870. 


agreement  between  the  parties,  not  one  arisiDg 
by  implication  of  law,  and  the  agreement 
referred  to  was  for  three  years.  The  opera- 
tion, moreover,  of  the  subsequent  sections  is 
limited  to  the  words  in  the  third  section,  ts 
defining  the  agreement  intended.  The  sum- 
mary remedy  given  by  the  act,  which  is  of  s 
penal  character,  is  only  applicable  to  cases 
coming  strictly  within  it  We  do  not  think  a 
magistrate  would  be  safe  in  fining  or  impri- 
soning the  servant,  under  the  Master  and  Ser- 
vants Act— Eds.  Ll  C.  G.] 


[The  agreement  must  be  looked  upon  as 
one  agreement  for  three  yearsi  and  not  three 
distinct  bargaina  At  the  end  of  the  first  or 
second  year,  even  though  the  agreement  was 
void  under  the  statute  if  the  service  had 
oontinued,  a  new  agreement  might  have 
arisen  by  implication  of  law  from  the  con- 
duct of  the  parties,  and  the  hiring  would 
probably  be  looked  upon  as  a  yearly  one^ 
But  it  does  not  follow  from  this  that  the  sum* 
mary  remedy  given  by  the  statute  can  be 
invoked  in  the  case  put  by  our  correspondent 
The  act  speaks  of  **  agreements  or  bargains, 
verbal  or  written,**' and  says  that  "a  verbal 
agreement  shall  not  exceed  the  term  of  one 
year/*  evidently  intending  thereby  a  definite 


To  TBI  EDrroas  or  THB  Local  ComiTS  Gacctti. 

Gbntlkmxn, — Will  you  please  to  throw  a 
little  light  upon  *^  Form  118.  Assignment  to 
be  endorsed  on  replevin  bond,  if  required?" 
This  is  to  be  done  by  the  hailiff^  and  ^*iii 
witness  thereto**  he  ^  seta  his  hand  and  mal 

1.  Has  a  Division  Court  bailiff  a  seal  of 
office? 

2.  If  he  has  not,  myut  the  form  be  copied 
to  the  letter,  as  required  by  the  rules  for  guid- 
ance of  Division  Court  officers  ? 

8.  The  next  question,  possibly,  I  have  no 
right  to  expect  an  answer  to,  without  sending 
a  fee.  If  the  wording  of  the  form  ta  copied, 
and  the  seal  is  not  a  seal  of  office,  does  the 
assignment  hold  good  ? 

I  am  yours  very  truly, 

T.  A.  Agar,  C.  D.  C,  Ped 
Brampton,  Aug.  17,  1870. 

[We  presume  that  in  wording  the  form  as  it 
now  stands,  the  framers  did  so  for  the  puipose 
of  showing  that  the  assignment  was  made  by 
the  bailiff  in  his  official  capacity  only.  We 
do  not  know  any  prevision  reqoiring  a  bailif 
to  have  a  seal  of  (^ce^  but  we  think  that  the 
decisions  of  the  ooorts  in  reference  to  some- 
what similar  matters  would  go  to  show  that  if 
the  words  of  the  attestation  dense  were  used 
as  in  the  form,  it  would  be  presumed,  if  neces- 
sary, that  the  seal  attached  by  the  bailiff  was 
his  official  seaL  We  think,  in  this  view,  that 
it  would  be  well  to  use  the  words  of  the  form, 
and  that  the  assignment,  even  if  the  bailiff 
used  an  ordinary  seal,  would  be  sufficient — 
£os.  L.  C.  G.] 

In  a  Boit  for  divoroe  receatly  tried  bel^ie 
Judge  Patohen,  of  Detroit,  it  was  deeidcd  that  a 
fara  should  be  equally  divided  between  the  lev- 
ered couple,  on  the  groand  that  the  womao,  by 
her  hard  work,  had  done  as  nueh  as  the  maa  to 
aeqalre  the  proper^. 
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BYLAWS— NOTICE  AND  PUBLICATION. 


A  By-law  was  passed  by  the  County  of 
Bruce,  in  the  month  of  December  of  last  year, 
to  aid  the  Wellington,  Grey  and  Brace  Rail- 
way by  a  free  donation  of  debentures,  by  way 
of  bonus,  to  the  extent  of  $250,000. 

An  application  to  quash  this  by-law  (In  r€ 
Gibwn  y.  The  Corporation  of  the  County  of 
Bruce,  20  U.  C.  C.  P.  898,)  was  made  on  the 
following  grounds : 

First — Because  said  by-law  was  passed  within 
less  than  three  mODths  after  the  same  was  first 
poblished  in  any  newspaper  in  the  said  county. 

Second — Because  said  by-law  was  passed  at  an 
ordinary  meeting  of  the  council  and  not  at  a 
meeting  especially  called  for  the  purpose  of  con- 
sidering the  same,  as  required  by  law. 

Third — ^Because  the  notice  required  to  be  giTen 
by  section  228  of  the  Act  respecting  the  Municipal 
Institutions  of  Upper  Canada  was  not  glTen,  nor 
was  any  sufficient  notice  to  the  effect  and  purport 
of  soch  notice  giTen. 

Fourth — Because  the  polls  for  taking  the  Totes 
of  the  electors  or  qualified  ratepayers  of  the  ser- 
eral  municipalities  were  not  opened  in  the  proper 
places  in  the  townships  of  Greenock  and  Huron. 

Fifth— Because  the  said  by-law  was  only  pub- 
lished, as  required  by  law,  from  the  8th  to  29th 
October,  1869,  incluriTe,  and  not  weekly  for  one 
month  next  before  the  same  was  passed,  and  was 
passed  on  the  Tth  December,  1869,  and  no  notice 
was  given  of  the  time  and  place  when  and  where 
the  said  by-law  would  be  considered  by  the  coun- 
cil ;  and  because  the  said  by-law  was  in  other  re- 
spects passed  without  the  formalities  required  by 
law. 

And  because  said  corporation  acted  yUra  viree 
in  granting  a  bonus. 

As  to  the  first  three  objections,  the  Court 
considered  that,,  in  every  case  in  which  it  is 
necessary  to  submit  a  by-law  to  the  electors 
for  their  assent,  the  proyisions,  as  regards  no- 
tice, which  are  required  by  the  186th  section, 
must  be  followed,  and  that  section  228  applies 
only  to  those  cases  in  which  County  Councils 
are  authorized  to  raise  money  by  by-law  with- 


out submitting  the  same  for  the  assent  of  the 
electors ;  and  that  any  doubt  as  to  this  being 
the  true  construe^on  of  the  sections  was  re- 
moyed  by  the  form  of  notice  giyen  in  section 
228,  lyhich  is  as  follows : 

"  The  aboye  is  a  true  copy  of  a  proposed  by- 
law to  be  taken  into  consideration  by  the  Muni- 
cipality of  the  County  of  — ,  at ,  in 

the  said  County,  on  the  ■  day  of  — -,  at 
which  time  and  place  the  tnemben  of  the  Council 
are  hereby  required  to  attend  for  the  purpose 
aforesaid;" 

No  reference  whateyer  being  made  to  the 
eleetord.  The  Court,  therefore,  in  effect  held 
that  the  requirements  of  section  228  had  no 
bearing  on  this  by-law,  but  that  it  is  goyemed 
by  sub-sees.  1,  2  and  8  of  section  196. 

The  fourth  ground  of  objection  was  decided 
as  a  matter  of  fact  upon  the  affidavits,  in  favor 
of  the  municipality. 

It  appeared  from  the  evidence  that  the  first 
advertisement  was  inserted  on  the  8th  October 
and  the  last  on  29th  October,  when  by  mis* 
take  they  were  stopped.  The  notice  was, 
however,  sttbsequ«itly  inserted  on  the  19th 
and  26th  November,  and  also  on  8rd  Decem- 
ber. It  appeared,  also,  from  the  affidavits 
that  every  effort  was  made  to  give  publicity 
to  the  proposed  by-law,  and  in  fact  when  the 
vote  of  the  Council  was  taken,  there  were 
twenty-four  out  of  twenty-five  members  pre- 
sent, and  the  twenty-fifth  made  his  appearance 
in  the  evening,  and  no  complaint  was  made  by 
him  of  want  of  notice. 

It  had  been  held  in  several  previous  case»' 
that  it  is  diioretionarff  with  the  Courts  to 
quash  a  by-law ;  and,  following  out  this  doc- 
trine, the  Court  in  this  case  refused  to  quash 
this  by-law,  thinking  they  would  not  be  exer- 
cising a  wise  disoretion  in  setting  aside  so  im* 
portant  a  by-law  as  that  before  them  on  bo 
trifling  an  objection,  even  if  they  were  of 
opinion  that  the  publication  was  insufficient 

The  remuning  objections  depended  upon 
the  construction  to  be  placed  on  the  "  Act  to 
amend  the  Act  incorporating  the  Wellington, 
Grey  and  Bruce  Railway  Company,'*  and  it 
was  contended  that  the  Act  only  applied  to 
township  and  not  to  county  munidpalities, 
but  it  was  considered  that  the  words  of  the 
second  section  of  that  Act,  **  any  other  muni- 
cipality interested  in  the  undertaking,"  &&, 
were  sufficiently  wide  to  cover  this  last  objec- 
tion.   The  by-law  was  therefore  upheld. 
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JURISDICTION  OF  QUARTER  SESSIONS. 

The  recent  case  of  MeKenna  t.  Fowell,  80 
U.  C.  0.  P.  194,  brought  up  a  question  on  the 
jurisdiction  of  the  Quarter  Sessions  as  to 
amendments. 

On  an  appeal  to  the  Quarter  Sessions  from 
a  Justice's  conviction,  apparently  intended  to 
•be  under  C.  S.  U.  C.  ch.  105,  as  amended  bj 
■25  Vic.  ch.  25,  of  having,  at  a  time  and  place 
named,  unlawfully  entered  the  premises  of 
'defendant  (describing  them)  with  men  and 
teams,  and  cut  down  and  destroyed  certain 
irees  thereon,  and  taken  therefrom  a  certain 
Taluable  walnut  log,  without  stating  the  pre- 
»mises  were  wholly  encloied^  it  appeared  in 
•evidence  that  the  premises  in  question  were 
^n  fact  wholly  enclosed,  but  the  Chairman  of 
•the  Quarter  Sessions  directed  the  jury  that 
the  case,  if  any,  was  one  arising  under  0.  S. 
U.  C.  ch.  98,  sea  25,  and  he  charged  them 
accordingly.  The  jury  found  the  appellant 
guilty,  but  the  Chairman,  notwithstanding, 
made  an  order  quashing  the  conviction,  con- 
sidering that  the  jury  had  erred  in  their  ver- 
dict, as  there  was  no  averment  or  evidence 
that  the  damage  done  amounted  to  20  cents, 
and  he  refused  to  amend  the  conviction  under 
^9  &  80  Vic.  ch.  50. 

On  an  application  to  quash  the  conviction, 
or  for  a  writ  of  mandamue  to  the  Chairman  of 
the  Quarter  Sessions  to  amend  the  conviction 
.and  reduce  the  fine,  &a,  the  Court  held  that 
the  conviction  was  one  under  C.  S.  U.  C.  ch. 
105,  as  amended  by  25  Via  ch.  22,  and  that 
it  was  not  competent  for  the  Court  of  Quarter 
Sessions  to  convert  the  charge  into  one  under 
0.  S.  U.  C.  ch.  98,  sea  25,  but  that  the  Chair- 
man should  have  submitted  the  appeal  to  the 
Jury  in  accordance  with  29  &  80  Via  ch.  50, 
notwithstanding  the  omission  of  the  words 
wholly  eneloud^  and  that  having  submitted 
it  to  them,  though  with  an  erroneoos  charge^ 
their  verdict  should  not  have  been  rescinded, 
but  have  been  treated  as  a  determination  of 
the  appeal,  and  the  Chairman  should  have 
amended  the  conviction^  in  accordance  with 
29  k  80  Via  ch.  50,  by  the  insertion  of  the 
omitted  words,  and  have  affirmed  and  enforced 
the  same.  A  mandaimuM  was  therefore  or^ 
dered  to  issue,  directing  the  order  of  the  Quar- 
ter Sessions  to  be  set  aside,  as  in  excess  of 
jurisdiction,  and  the  oonviction  to  be  amended 
4ind  affirmed. 


SIMPLE  CONTRACTS  fr  AFFAIRS 
OF  BVEBT  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LE ADI5G 

CASES. 

Elkctioh  ooxMrrrsa  —  Axis  able  to  jdvi- 

QlkL  AUTHORITT — WrIT  OF  PROHlBITXOa.— £eU: 

that  ao  election  oommittee  illegally  eocstitated 
by  the  flooee  of  Assembly  to  try  the  r«tara  of 
members  sittiD^therein,  will  be  prohibited  froo 
proeeediDg  in  the  said  enqairy  by  a  vrii  of  pre- 
hibiUon. — Carter  et  alf.  LeMuurier,  6  Can.  L  J. 
N.8.,  229. 


MoBTOAGi. — 1.  A.  agreed  to  let  B.  a  home, 
into  which  B.  was  to  pat  lltUnge  worth  £500,  ui 
then,  upon  pajment  of  jSlOOO,  to  take  a  le&se  for 
twenty*one  years  of  the  premises  so  fitted  op 
A  was  also  to  lend  B.  on  **  the  said  premises  u 
fitted  up,"  &o.,  £1000.  B  fitted  np  the  pn> 
mises,  and  beet  me  bankrupt  before  the  Ie»se  v«s 
made  or  money  paid.  Held,  that  A.  w&s  equi- 
table mortgagee  of  the  premises  for  the  £10CiO. 
and  entitled  to  the  fittings  as  against  B.'s  as- 
signee. (Ezch.  Ch.)  — 7^66  v.  Hod$e,  L  R 
6  C.  P.  78. 

2.  A  mortgagee  is  boand  to  convey  and  a 
hand  over  the  title  deeds  to  any  person  hariog  as 
interest  in  the  eqaity  of  redemption,  thoagh  oo!; 
partial,  by  whom  he  is  paid  off.  Bat  the  cooTej- 
anoe  should  be  expressed  to  be  subject  to  tbe 
rights  of  redemption  of  all  the  persons  who  ho'iJ 
other  interests.  When  the  party  redeeming  bi! 
only  contracted  to  purchase  an  interest  io  tif 
premises,  the  mortgagee  need  not  conTey  notii 
the  party  has  accepted  the  title. — Ptartt  t.  Uvr- 
ri$,  L.  R.  5  Ch.  227 ;  s.  o.  L.  E.  8  Eq.  217. 


NioLiaBBOB. — Defendants,  in  pursuaoeeofi 
eontraot,  laid  down  a  gas-pipe  from  the  malB  to 
a  meter  in  the  plaintiff's  shop.  Gas  tscMfti 
flrom  a  defect  in  the  pipe,  and  the  sertant  of  i 
third  person,  a  gas-fitter,  went  into  the  shop  ti 
find  oat  the  eause,  carrying  a  lighted  caadle. 
The  Jury  found  that  this  was  aegligenee  os  \^ 
part  The  escaped  gas  exploded,  and  damsgf^ 
the  riiop.  Seldf  that,  irrespective  of  asy  qa«s* 
tion  as  to  the  form  of  action,  a  verdiet  in  ftror 
of  the  plaintiff  for  the  damagee  sustatned  sbovM 
not  be  disturbed  because  of  the  negligenee  of  a 
stranger  both  to  him  and  to  the  defendant— i^v^ 
row9  V.  Manh  Oat  j-  Coke  Co.,  L.  R.  6  Ex.  67. 


PaiviLBOBD  CoxxuNiCATioa. — Plaintifs  bav* 
ing  claimed  damages  for  liguries  alleged  to  hart 
been  sustained  by  them  on  the  defeodaotd'  lioe« 
defendants  sent  their  medical  officer  before  tvx 
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brought  or  expressly  threfttened,  to  report  to 
them  ae  to  said  iojaries,  that  thej  might  deter- 
mine whether  or  not  to  yield  to  the  claim,  ffeldt 
that  the  report  was  prifileged  from  iospeotion 
by  the  plaintiJffd  — CoMsey  t.  London,  Brighton  ^ 
S.  C.  Radfotty,  L.  R.  6  C.  P.  146. 

Public  Exhibition. — A.,  on  behalf  of  himself 
and  certain  others,  made  a  contract  by  which  a 
bailder  was  to  erect  and  to  let  to  them  a  grand 
stand  for  the  Cheltenham  races.  Afterwards  A., 
on  behalf  ef  the  same  parties,  admitted  persons 
to  the  stand,  and  among  them  the  plaintill^  re- 
ceiTing  6«.  eftch,  which  went  to  the  race  fdnd. 
A.  employed  a  competent  bnilder,  and  did  not 
know  that  the  stand  was  negligently  built;  bat 
it  was  so,  and  in  consequence  fell,  and  injured 
the  plaintiff.  Held^  ^that  A.  was  liable.  As  in 
the  case  of  carriers  of  passengers,  there  was  an 
implied  understanding  that  due  care'  had  been 
used,  not  only  by  him,  but  by  independent  con- 
tractors employed  by  him  to  construct  the  stand. 
— Francit  T.  ChckreU,  L.  R.  6  Q.  B.  184. 

Will — 1.  The  testator  requested  one  person  to 
attend  and  witness  his  will,  and  another  to  wit- 
ness a  paper.  They  both  attended  at  the  time 
and  place  appointed,  when  the  testator  produced 
a  paper  so  folded  that  no  writing  on  it  was  Tisi- 
ble,  and  informed  them  that  in  consequence  of 
his  wife's  death  it  was  necessary  to  make  a 
change  in  his  affairs,  and  he  asked  them  to  sign 
their  names  to  it,  which  they  did.  The  testator 
did  not  sign  in  their  presence,  nor  did  they  see 
hie  signature.  The  paper  had  an  attestation 
clause  upon  it,  in  the  handwritii|^  of  the  testa- 
tor, not  quite  in  the  ordinafj  terms,  but  showing 
knowledge  of  what  forms  were  required  in  exe- 
eating  a  will.  SeUd,  that  the  will  WM  properly 
«xecuted.— ^Mi^^<  t.  J7ow«,  L.  R.  2  P.  &  D.  1. 

2.  G.  made  a  will,  and  with  it  a  paper  of 
dlreedoui  to  tiMOtovi  to  form  a  part  of  it.  By 
s  later  wHI,  reroking  all  ibrMcr  wiUi  and  oodl- 
cilflf  his  executors  were  to  dispose  of  all  tbo 
chattels  in  the  rooms  oooopied  by  Q.  at  the  time 
of  his  deeeasOy  <*  aeoording  to  the  written  direo- 
tions  left  by  me,  and  affixed  to  this  my  wilL" 
There  were  no  such  direotions  affixed  ;  but  the 
aboTO  paper  was  found  in  G.'s  priTate  ro<An. 
HM,  that  it  could  not  be  included  in  the  probate. 
^Ooodi  of  GiU,  L.  R.  2  P.  &  D.  6. 

8.  At  the  foot  of  his  will,  the  deoeaeed  duly 
executed  ia  the  preaenee  of  two  witnesses  a 
memorandum  that  <*  this  will  was  eaneelled  this 
day/*  Ao.  EM,  thai  this  was  not  a  wiU  or 
eodicll,  but  only  a  **  writinif  (1  Y\c  o.  26,  §.  26), 
which  could  not  be  admitted  to  probate.-^ 6^oodif 
of  Fra»0r,  L.  R.  2  P.  ft  P.  4a 


4.  **  Being  obliged  to  leawe  England  to  join 
my  regiment  in  China,  ...  I  leare  this  paper 
containing  my  wishes.  .  .  .  Should  anything 
unfortunately  happen  to  me  whilst  abroad,  I  wish 
every  thing  that  I  may  be  in  possession  of  at  that 
time,  or  anything  appertaining  to  me  hereafter, 
to  be  dirided,"  Ao.  The  deceased  returned  from 
China  to  England.  Iteld,  that  the  aboTO  will  was 
conditional  on  the  party's  death  in  China. — Ooodt 
of  Porter,  L.  R.  2  P.  A  D.  22. 

6.  "  I  appoint  my  nephew,  J.  G.,  executor.'* 
There  were  Uilng  at  the  date  of  the  will  a  son 
of  the  testator's  brother,  and  a  nephew  of  the 
testator's  wife,  both  named  J.  G.  He  hardly 
knew  of  the  former,  while  the  latter  lived  with 
him,  managed  his  business,  and  was  always 
spoken  of  by  him  as  his  nephew.  Eeld^  that,  as 
the  word  **  nephew  "  in  a  popular  sense  applied 
to  the  latter,  the  abOTO  facts  could  be  considered 
in  interpreting  it. — Orant  t.  Orani,  L.  R  2  P.  A 
D.  8. 


TiMBim  LiosHSUS — I>TRUDi||ra  ON  Caoww 
Lands — Tbxspass.  —Where  the  plaintiff  entered 
on  lands  of  the  Crown,  in  the  summer  months, 
without  any  right  of  occupation,  and,  no  one 
hindering  him,  cut  and  cured  hay,  but  was  pre- 
yented  Arom  remoTing  it  by  defendant,  who 
subsequently  took  possession,  under  colour  of  a 
timber  license,  which  howerer  was  only  in  force 
during  the  winter  months,  ffeld,  that  the  plaintiff 
had  no  right  of  action  against  the  defendant  for 
the  Talue  of  the  hay  so  cut,  the  former  shewing 
no  better  title  than  the  latter. 

QufBTBf  as  to  the  rights  of  licensee  during  the 
interrals  between  suocessiTC  licenses.— C^aAam. 
T.  ffeman,  20  U.  C.  C.  P.,  840. 


Pboxissoxt  von — Statuti  or  Limitations 

—  WbITTIN     AOKNOWLIDOIIINT  —  SUBSIQUBNT 

HOLDim. — Held,  tliat  a  memorandum  in  writing, 
signed  by  the  maker  of  a  promissory  note,  admit- 
ting the  amount  to  be  due  to  the  payee,  which, 
in  the  opinion  of  the  Court,  was  sufficient,  in  an 
aetloB  1^  the  payee,  te  prerent  the  operation  of 
the  Statute  of  limitations,  enured  to  the  benefit 
of  a  subsequent  holder  of  the  note. — MartkaU  t. 
Smith,  20  U.  G.  C.  P.,  856. 


Pboxisso&t  xoti— Nora  siohid  bt  Dirav- 
DAHT  Ai  Prbsidbnt  Off  CoMPAVT.— A  promissoTy 
note,  in  this  form, 

«  DVBKAM  WoOftBN  MANVtAOTUiniO  CoXPANT, 

Luotbd.         Capital  40,000. 

«« 1480^. 

«  Toronto,  August  18tii,  1868, 

•*  Three  months  after  data  promise  to 

pay  to  the  order  of  Lymaa,  WM  A  Co.,  at  tiie 
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Canadian  Bank  of  Commeree,  In  Toronto,  the 
8am  of  $489]^!^,  Talne  reeeiTed 

J.  P.  LOVBKIN. 
••  Praeideot," 

wae  drawn  np  by  plMntiiTs,  in  payment  of  goodi 
iold  and  deliTered  by  them  to  the  Company,  and 
iotended  to  be  the  note  of  the  Company,  iind 
when  signed  by  defendant,  as  president,  was  de- 
iifered  to  plaintiffs  and  reoeired  by  them  as  the 
note  of  the  Company,  with  the  blank  before  the 
word  *'  promise  "  not  filled  up ;  moreoTor,  on  de- 
fault in  payment,  the  note  was  diarged  to  the 
Company : 

Edd^  that  the  promise  WM  that  ef  the  Com- 
pany, and  that  defendant  was  not  personally 
liable ^lymafi  t.  L<n>4km^  20  U.  C.  C.  P.,  ^68. 


OHTABIO  KEPOBTS. 


NoTiOB. — If  the  pnrehaser  ander  a  eoatraei  for 
the  sale  of  land  knows  it  to  be  oeeapied  by  a  ten- 
ant, he  is  affeeted  with  notioe,  as  against  the 
Tendor,  in  ease  the  tenant  has  a  lease,  althoagh 
he  did  not  know  it  in  Ikct ;  and  he  oannot  main- 
tain a  bill  for  speeifie  performanee  with  oompen- 
eation  against  the  yendor. — Jamt»  t.  Liehfitld, 
L  R.  9  Eq.  51. 

Chattbl  moktqaoe— Absbhoi  ov  bb-dbmub 

— SI1Z0BB    BBFORB    DBIAULT — RiOHT  OB  AOTIOB 

— Mbasurb  or  DAMAOBS. — fftld^  following  PoT" 
ier  ▼.  FlintofU  6  C.P.  840,  and  Ruttan  t.  BeandBh^ 
10  C.  P.  90.  G Wynne,  J.,  dissenting  from  the 
former,  bat  conoorring  in  the  latter,  holding  that 
an  action  will  not  lie,  at  the  suit  of  the  mortgagor 
of  chattels  against  the  mortgagee,  for  seiiore  of 
the  ohattels  before  defaalt  in  payment,  where 
there  is  no  proTiso  in  the  mortgage  for  possession 
by  the  mortgagor  nntil  defaalt ;  hut  that  eyen  if 
an  action  did  lie,  the  Jary  should  be  told  that  the 
plaintiff  ooald  reooTor  only  to  the  extent  of  his 
interest  in  the  goods  and  for  the  damage  done  to 
each  interest,  instead  of,  as  in  this  case,  for  their 
fall  Talae,  as  in  the  case  of  a  wrong-doer. — 
McAulay  t.  AUen^  20  U.  C.  C  P.,  427. 

MAQISTRATES,  MUNICIPAL, 
INSOLViSNGY,  &  SCHOOL   LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

iKSOLVBMOT^PAXJaHV  AITBR  ATTACHXBBT  IS- 

8UBD — Right  or  absiqbbb  to  rbootbr. — Hdd, 
following  Roe  t.  Th€  Royal  Canadian  Rank^  19 
C.  P.  347,  that  the  assignee  in  insolyenoy  was 
entitled  to  recoTer  from  defendants  moneys  paid 
by  tbe  iosoWent  to  the  defendants  after  a  writ  of 
atttiohment,  thoagh  anknown  to  defendants,  had 
iHrtoed  agtiinst  the  ineolTent— i2o«  ▼.  Bank  of 
Rntuh  Ni^rth  Ammea,  20  U.  C.  C.  P  ,  351. 


COMMON  PLEAS. 


Reported  &y  8.  J.  TahKouohnet,  Esa,  BarriiterHiMair, 
Meporter  to  the  Ckntrt) 


ArpiBTov  T.  Lbfpbr. 

fcUM  impri»»tmentr^tutU»  ttf  the  pe^ee—Warmnt^^uriM- 
dUtion—SeparaU  davuLgee—AdmieeUm  cj  im/pr^per  cfi- 
dtMe—E7Xit*9ive  damagee— Adding  count. 

Defendant  a  Justice  of  the  peace,  on  the  6th  Hay,  1859, 
lasned  hu  wanmnt  against  plaintiff  on  an  alleged  charge 
of  steallhg  a  lease,  without  any  information  being  laid, 
upon  which  wanant  plaintiff  waa  airastad  and  broa^ 
before  him: 

Held,  that  defendant  i^bm  liable  in  trespass,  as  withoat 
InlbimatioB  on  oath  he  had  no  Joiisdidoon  over  the  pe^ 
son  of  pla*ntfy 

Defendant,  on  11th  May,  caused  plaintiff  io  be  brooght 
before  him  a  second  time  on  sud  warrant  when  there 
was  no  prosecutor,  no  examination  of  witnesses  and  no 
ooitfession,  and  committed  plaintiff  for  trials 

Held,  foUowing  Connmt  v.  DarHng,  23  U.  C.  Q.  B.  541,  that 
it  was  a  new  act  of  trespass  for  which  a  second  count 
was  well  laid  in  the  declaration. 

At  the  Sessions  defendant  appeared  aa  prosecutor,  when 
plaintiff  was  tried  and  acquitted. 

Held,  that  a  count  for  mslieious  prosecution  could  be 
added  for  this. 

Held,  also,  1.  That  a  warrant,  tlioiigh  good  on  iU  tu^ 
will  not  protect  a  Justice  under  cap.  126,  G.  S.  U.  C. 
sec.  S,  unless  issued  upon  a  proper  iniormation. 

2.  That  the  jury  may  assess  several  damages  on  each 
count. 

9.  That  the  court  wHl  not  grant  a  new  trial  for  tiie  im> 
proper  admission  of  eyidence  where  there  clearly  ap- 
pears to  be  sufficient  evidence  to  support  the  verdict 
mdependentiy  of  the  evidence  so  admrtted. 

4.  That  91,000  damages  were  not  so  excessive  as  to  warraot 
a  new  trial :  see  Berry  r.  DaOoeta,  L.  R.  1  C.  P.  331. 

[30  U.  C.  C.  P.  mi 

Treipass  for  aaaanlt  and  imprisonmenl  on  6th 
May,  1869.  Second  ooant,  the  same  on  lUh 
May,  1869. 

Third  eonnt,  that  defendant,  on  6th  May,  ma- 
Ueioasly,  &o.,  Uaned  a  warrant  nnder  his  htod 
and  seal  for  apprehending  and  bringing  plaintiff 
before  him,  or  some  other  jostioe  of  tbe  peace, 
to  answer  to  m  charge  of  stealing  a  lease,  and 
defendant  afterwards  malioloosly,  dre.,  eauied 
her  to  be  arrested  and  eaused  her  Io  be  impris- 
oned six  days,  till  he  malioionsly,  &e.,  oaosed 
her  to  be  brought  before  him  as  a  jnstice  of  the 
peace  (oilchiog  the  charge,  whereupon  he,  by 
another  warrant,  committed  her  far  trial,  wheo 
Bhe  waa  afterwards  by  the  connty  Judge  admitted 
to  bail  to  appear  at  general  seeeiona ;  and  de- 
fendant afterwards  maliciously,  Ac,  procured 
plaintiff  to  be  Indieted  at  the  sessions  for  felooi- 
onely  stealing  a  lease  and  piece  of  paper  of  one 
W.  Moaley,  and  for  feloniously  reeeiTing  same, 
knowing  them  to  be  stolen ;  and  defendant  mali- 
clonsly  prosecuted  the  indictment  against  plain- 
tiif  until  she  at  said  sessions  was  tried  and  duly 
acquitted  by  a  jury,  Ac,  dko. 

Fourth  count,  slander. 

Fifth  count,  slander. 

PUa,  not  guilty,  by  Con.  Stat  U.  C.  cap. 
126,  see.  1  to  20. 

The  case  waa  tried  at  Toronto  before  Oalt,  J. 

It  appeared  that  a  summons,  at  the  enit  of 
Moeley,  waa  issued  by  defendant,  calling  opoa 
plaintiff  to  appear  before  defendant  on  a  ebarg^ 
of  trespass  to  property.  It  was  dated  3rd  Maj. 
1869.  She  appeared  tbe  same  day  and  the  mat- 
was  enquired  into.    A  lease,   made  by  plaia- 
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tiff  to  Moslej,  wu  prodaoed,  whieh  the  defen- 
dant afterwards,  acoordiog  to  one  aeconnt,  took 
home  with  him,  bnt  according  to  another  ao- 
eonnt  be  was  talking  to  plaintiff  after  the  trial, 
sdrisiog  her  to  settle,  when  he  said  he  wonld 
read  the  lease  to  her,  and  while  he  was  getting 
his  spectacles  she  snatched  it  np  and  took  it 
swaj.  Mosley  swore  that  he  prodnoed  the 
lease,  and  that  it  was  his  property. 

A  warrant,  dated  5th  Msy,  was  issued  bj  de- 
fendant, stating  that  '*  information  hafing  been 
laid  before  the  undersigned,  Ac,  that  L.  A.  Ap* 
pleton  did  steal  a  lease  between  her  and  William 
MoBley,  which  was  entrusted  to  my  care,  and 
now  made  before  ,  substantiating  the  mat- 

ter of  such  information,  these  are  therefore  to 
command  you,  &c.,  to  apprehend  the  said  L.  A 
Appleton  and  bring  her  before  me,  &o.,  &o.,  to 
answer  to  the  said  information."  This  warrant 
was  under  defendant's  hand  and  seal. 

A  constable  swore  that  defendant  gare  him 
the  warrant ;  that  plaintiff  was  coming  down  the 
street  and  defendant  pointed  her  out  to  him,  and 
told  him  to  arrest  her;  that  he  did  so,  and  af- 
terwards brought  her  before  defendant,  who 
required  her  to  give  up  the  lease,  which  she 
refused  to  do,  insisting  it  was  her  property. 
He  said  it  was  Mosley's,  and  he  would  commit 
her  to  jail  if  she  did  not  The  constable  then 
removed  her  by  defendant's  orders,  and  she  was 
in  his  constrnctiTC  custody  some  days,  the  con- 
stible  requiring  her  to  appear  before  him  two 
or  three  times  a-day.  On  the  10th  May  defen- 
dant told  him  to  briog  her  up,  and  she  appeared 
before  him  Defendant  told  her  she  was  charged 
with  stealing  the  lease,  when  she  said  it  was  her 
property.  He  said  he  would  commit  her  unless 
she  foood  bail.  She  revised,  and  next  day  he 
committed  her  to  Jail  for  trial.  She  was  taken 
to  Toronto  and  there  bailed. 

It  was  proTcd  that  defendant  admitted  there 
was  DO  information  laid,  and  that  he  himself 
was  the  prosecutor. 

It  was  showo  that  he  did  not  wish  to  send  her 
to  jail,  and  tried  himself  and  asked  her  friends 
to  persuade  her  to  give  up  the  lease,  and  a  bro- 
ther magistrate  said  he  admitted  he  did  not 
think  she  had  any  felonious  intention  in  taking 
it,  that  she  took  it  as  her  own  property,  and 
that  she  was  a  girl  of  good  character. 

It  would  seem  that  defendant  took  the  lease 
away  to  his  own  house  after  learlng  the  sum- 
mons, and  plaintiff  was  there  and  snatched  it 
np  and  ran  or  went  away  with  it,  saying  to  de- 
fendant, as  she  went,  "You  shall  noTer  see  this 
again."  Defendant  said  to  the  persons  present, 
''She  has  stolen  the  lease.'* 

The  indictment^  at  the  sessions  was  put  in. 
Defendant's  name  was  the  ftrst  witness  on  it.  A 
nan  named  DcTlin,  who  saw  her  take  it  in  the 
store,  and  the  constable,  were  the  oiher  names 
indorsed.     A  true  bill  was  found. 

At  the  trial  defendant  was  examined,  and 
swore  there  was  no  information;  that  he  was 
prosecutor,  and  he  did  not  beliere  she  had  stolen 
the  lease,  but  took  it  as  her  own  property. 
Plaintiff  was  acquitted. 

Fur  defendant  it  was  objected,  that  on  first 
end  second  counts  trespass  did  not  lie,  as  there 
was  a  warrant  good  on  its  face;  that  malice 
iras  disprored,  and  no  want  of  probable  cause 
•hewn. 


LeaTC  was  reser? ed  to  move  as  to  first  and 
second  counts. 

The  learned  judge  held  there  was  eTidonce  of 
want  of  probable  cause,  and  the  jury  were  so 
told ;  that  defendant  was  wrong  in  endeavouring 
to  compel  plaintiff  to  giTC  np  the  lease,  but  that 
at  the  same  time  plaintiff's  misconduct  should 
weigh  with  them  in  considering  damages.  For 
defendant  it  was  objected,  that  the  learned  judge 
should  not  have  said  that  defendant  ought  to 
hate  applied  to  another  justice  of  the  peace,  and 
not  haTe  acted  in  his  own  case,  and  should  not 
haTC  told  them  to  find  on  each  count,  as  plaintiff 
could  not  recover  in  case  and  trespass  for  the 
same  act;  if  defendant  had  jurisdiction  it  could 
only  be  ia  case ;  if  not,  it  could  only  be  trespass, 
&c.,  &o. 

The  jury  found  for  plaintiff  on  first  count  $100, 
on  second  count  $100,  on  third  count  $800,  and 
on  fourth  and  fifth  counts  for  defendants, 

In  Michaelmas  Term  McMiehael  obtained  a 
rule  on  the  law  and  CTidence,  and  for  misdirec- 
tion in  ruling  there  was  a  want  of  probable  cause, 
and  that  plaintiff  might  recover  distinct  damages 
on  first,  second,  and  third  counts ;  and  in  hold- 
ing that  there  was  evidence  on  first  and  second 
counts,  when  a  warrant  was  shewn  valid  on  its 
face,  the  issue  of  which  was  the  subject  of  tres- 
pass ;  and  in  ruling  there  were  three  distinct 
causes  for  action ;  and  for  admission  of  improper 
evidence  as  to  plaintiff's  character ;  and  for  ex- 
cessive damages  ;  and  because  the  verdict  was 
inconsistent  in  treating  the  same  act  as  both  a 
direct  and  consequent  wrong  ;  that  the  acts 
complained  of  in  third  count  could  only  sustain 
a  eonnt  in  trespass  and  not  a  count  in  case,  and 
if  count  limited  to  what  happened  at  sessions, 
then  the  acts  of  trespass  given  in  evidence  and 
damages  as  for  those  acts  under  said  count,  and 
damages  were  thereby  excessive  and  erroneous, 
&c.,  &e. 

MeKenxie,  Q  C,  shewed  cause,  and  cited  Broad 
T.  Ham,  6  Bing.  N.  0.  722;  Areh.  Pr.  Ilth  ed. 
462 ;  Con.  Stat.  Ca.  ch.  92,  sec.  24 ;  Berry  t.  Da- 
Coitay  L.  R.  1  C.  P.  881 ;  Smith  ▼.  Woodfine,  1 
C.  B.  N.  S.  660. 

MeMiehad,  contra. 

Haoautt.  C.  J. — ^l  have  no  doubt  of  the  ille- 
gality of  defendant's  conduct.  It  is  quite  true 
that  a  warrant,  valid  on  its  face,  was  produced ; 
but  that  warrant  fails  to  protect  the  defendant, 
because  it  had  no  valid  foundation.  There  was 
no  information  whatever  laid  before  him ;  no 
complaint  lodged  either  by  Mosley  or  any  other 
person ;  he  had,  therefore,  no  jurisdiction  over 
plaintiff. 

Assuming  that  even  a  crime  had  been  com- 
mitted, over  which  crime  be,  as  a  magistrate, 
might  have  jurisdiction ;  still,  as  was  said  in 
Caudli  V.  Seymour,  1  Q  B.  892,  bis  protection 
depends,  not  on  jurisdiction  over  tbe  subject 
matter,  but  jurisdiction  over  the  individual  ar- 
rested; and  Coleridge,  J.,  adds,  **  To  give  bim 
jurisdiction  over  any  particular  case,  it  must  be 
shewn  that  there  was  a  proper  charge  upon  oath 
in  that  case." 

The  defendant  chose  to  act  solely  on  his  own 
view  of  the  law.  Because  he  sees  the  plaintiff 
snatch  np  a  lease,  in  which  she  was  the  lessor, 
and  say  it  was  her  property,  he  thinks  fit  to  call 
it  stealing,  without  any  complaint  or  evidence 
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on  oath.*  After  the  plaipttff  had  gone  away, 
and,  Jadging  from  the  dates,  on  a  snbseqaent 
day,  he  issned  the  warrant. 

Dr.  McMiehael  contended  that  he  had  a  right 
to  act  on  his  own  Tiew  of  a  orime  committed. 
E^en  if  the  law  were  so,  he  wonld  haTO  this  far- 
ther difficnlty,  that,  according  to  his  own  re- 
peated admissions,  he  did  not  himself  beliere 
that  what  he  saw  was  a  felonions  taking ;  and  it 
is  not  easy  to  see  how  any  one  oonld  Tentnre  to 
pronoonce  the  plaintifF's  act,  howerer  otherwise 
improper,  to  amonot  to  larceny. 

In  Powell  T.  WiUianuon,  1  U  C  Q.  B.  166,  a 
magistrate  heard  a  complaint  against  the  plain- 
tiff, and  then  allowed  him  to  depart,  directing 
him  to  appear  next  morning,  and  afterwards  he 
sent  a  constable  to  arrest  him,  and  he  was  taken  to 
the  station-house.  The  reason  given  for  this  was 
that  he  was  alleged  to  hare  assaulted  the  justice 
on  the  pretions  eyening.  Robinson,  G.  J.,  says: 
**  If  it  were  trae  that  this  plaintiff  had  assaalted 
the  justice,  the  latter  might,  at  the  time  of  the 
assault,  have  ordered  him  into  custody;  but 
when  the  act  was  over  and  time  had  interyened, 
so  that  there  was  no  present  disturbance,  then 
it  became,  like  any  other  offence,  a  matter  to  be 
dealt  with  on  a  proper  complaint  made  by  de- 
fendant upon  oath  to  some  other  justice,  who 
might  have  issued  his  warrant.  Neither  a  magis- 
trate nor  a  constable  is  allowed  to  act  officially 
in  his  own  case  except  ftagrauts  deliclo,  while 
there  is  otherwise  danger  of  escape,  or  to  sup- 
press an  actual  disturbance  and  enforce  the  law, 
while  it  is  in  the  act  of  being  resisted." 

There  was  no  pretence  here  of  any  necessity 
for  an  interference  of  defendant  as  a  magistrate, 
flagrante  delicto^  or  to  prevent  escape,  or  suppress 
disturbance,  &c.  The  plaintiff  was  an  old  red- 
dent  of  the  same  village  and  well  known  to 
defendant  It  would  be  a  strange  state  of  the 
law  if  a  magistrate  could  legally  interfere  as 
defendant  has  done. 

I  think  he  was  unquestionably  a  trespasser 
from  the  beginning.  He  did  not  even  profess  to 
have  acted  on  view.  As  the  first  taking  was 
illegal,  I  think  the  first  count  supported  in  evi- 
dence. 

When  plaintiff  was  again  brought  before  defen- 
dant on  the  11th  May,  there  was  no  prosteutor, 
no  examination  of  witnesses,  no  confession  under 
the  statute;  yet  defendant  committed  plaintiff 
for  trial. 

Connor 9  v.  Darling,  23  U.  C.  R.  641,  is  an 
express  authority  that  even  if  there  had  been 
originally  a  good  information,  and  proper  war- 
rant thereon  to  arrest,  the  commitment  for  trial, 
in  the  absence  of  any  examination  of  witnesses, 
ooofession,  &c.,  was  an  act  of  trespass  without 
jurisdiction.  The  oases  are  reviewed  there  at 
some  length  and  the  law  stated  as  existing  for 
over  three  centuries,  from  the  statute  of  Philip 
and  Mary :  '*  Before  he  shall  commit  or  send 
'  such  person  to  ward,  he  shall  take  the  exami- 
nation of  such  prisoner,  or  Information  of  those 
that  bring  him." 

I  think  this  trespass  could  be  given  in  evidence 
under  the  second  count.  As  said  by  Lord  Ten- 
terden,  in  Davie  v.  Capper,  10  B.  &  C.  28, 
**  Every  continuance  of  a  party  in  custody  is  a 
new  imprisonment  and  a  new  trespass."  That 
was  a  esse  in  which  trespass  was  held  to  lie 
against  the  justice  for  remanding  for  an  unrea- 


sonable time,  on  a  warrant  based  on  a  valid 
information 

As  to  the  third  count  for  malicious  prosecu- 
tion, I  am  of  opinion  that  it  was  not  improperly 
separated  f^m  the  rest  of  the  case.  In  ao 
ordinary  charge  laid  before  a  magistrate,  the 
person  is  arrested,  examined,  committed  for 
trial,  and  acquitted.  There,  everything  has 
been  legal  on  its  face ;  but  an  action  is  brought 
against  the  original  complainant  for  malicioudy, 
&c.,  setting  the  law  in  motion,  and  the  whole 
damages  are  enquired  into,  and  all  reeoTerable 
in  one  count  properly  framed.  Here  there  is 
nothing  of  the  kind.  The  defendant  began  aod 
continued  a  series  of  independent  wrongs.  When 
he  illegally  committed  plaintiff  for  trial,  no  one 
was  bound  to  appear  and  prosecute.  The  plain- 
tiff gave  bail  to  appear  to  answer  any  charge  st 
the  sessions.  The  further  prosecution,  the  pre- 
ferring the  bill,  the  production  of  the  testimoaj, 
were  the  acts  of  defendant. 

In  a  case  like  the  present,  where  tbe  facts  were 
BO  peculiar,  and  the  damages  given  separately 
on  each  count,  we  see  no  ground  for  interference 
arising  from  the  state  of  the  record. 

As  to  the  admission  of  improper  evidence,  we 
agree  with  the  learned  judge  in  rejecting  evi- 
dence of  character.  The  fact  that  the  que^stion 
of  character  was  afterwards  asked  and  answered 
ought  not,  I  think,  alone  to  warrant  oar  inter- 
ference. 

Where  it  was  in  evidence  that  defendant  more 
than  once  himself  bore  testimony  to  beq  charac- 
ter as  good,  the  fact  of  another  person  saying 
the  same  thing  can  have  but  little,  if  any.  weight 
with  tbe  jury.     See  on  this,  Roee  v.  Cuyler. 

I  see  no  objection  to  the  remarks  made  to  the 
jury  as  to  reasonable  cause  It  might  be  quite 
true  that  defendant  had  no  personal  malice  or  ill 
feeling.  If  his  conduct  were,  as  we  coosider  it 
to  have  clearly  been,  wholly  illegal,  the  conse- 
quences to  plaintiff  were  just  as  serious  as  if  his 
motives  were  of  the  worst  character.  On  this 
head  I  refer  to  the  remarks  made  by  the  court 
of  Qaeen*s  Bench  in  Connort  v.  Darling,  %bi 
eupra. 

Nothing  remains  for  consideration  except  the 
question  of  damages. 

They  are  unquestionably  given  on  a  rerj  lib- 
eral scale;  and  I  think  our  opinion,  individually, 
wonld  incline  strongly  to  a  much  smaller  com- 
pensation. Any  number  of  oases  may  be  cited 
bearing  on  this  question.  All  of  modem  date 
seem  to  tend  to  the  yiews  expressed  by  the  court 
in  Berry  v.  DaCoeta,  L.  B.,  1  C.  P.  831.  Willes. 
J.,  says,  "The  court  is  called  upon  to  exercise 
an  exceeding  nice  jurisdiction,  and  to  interfere 
with  that  which  is  the  peon  liar  and  ezcl  naive 
province  of  the  jury,  so  long  as  they  are  not 
misled  by  prejudice  or  gross  mistake,  or  miscdn- 
duct  themselves.  I  refer  to  Smith  v.  Wocdfltu, 
1  C.  B.  N.  8.  660.  The  court  lay  it  down 
that  they  will  not  interfere  with  the  discretion  of 
the  jury  as  to  the  amount  of  damages,  unless 
there  has  been  some  obrious  error  or  miscon- 
ception on  their  part,  or  it  is  made  apparent 
they  have  been  actuated  by  undue  motives. '* 
Tbe  court  declined  ti  interfere. 

We  have  had  this  question  many  times  before 
us,  and  its  consideration  generally  is  embarrass- 
ing. 

We  cannot  impute  wrong  motives  to  this  jury. 
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Qor  that  the  amount  awarded  is  so  outrageously 
large  as  to  be  accounted  for  only  on  the  belief 
of  miscoodnct  of  the  jurors. 

I  repeat  that  I  regret  the  large  compensa- 
tion awarded  and  would  prefer  a  much  smaller 
amount. 

The  proceedings  of  the  defendant  were  so  sin- 
gnlarly  and  almost  unaccountably  illegal,  that  I 
am  not  prepared  to  interfere  with  the  finding  of 
the  jury. 

GwTHNi,  J. — I  think  it  is  clearly  established 
that  three  separate  and  distinct  torts,  committed 
hy  the  defendant,  were  proTcd,  in  respect  of 
which  the  plaintiff  was  entitled  to  recover  sepa- 
rate and  distinct  damages,  and  if  it  were  not  for 
the  peculiar  frame  of  the  third  count  I  should 
bare  no  doubt  that  the  damages  haTd  been  as- 
essed  properly  and  should  stand.  As  my  learned 
brothers  are  couTinced  that  in  truth  damages 
baTO  not  been  giren  by  the  jury  under  one  of  the 
counts  in  respect  of  the  same  matter  fur  which 
they  hare  also  given  damages  under  another 
count,  I  do  not  dissent  from  their  judgment.  I 
can  only  say  that  I  do  not  see  the  matter  as 
dearly  as  they  do. 

Looking  at  the  record  of  the  Terdiot,  I  find 
|100  damages  awarded  on  the  first  count,  $100 
on  the  second  count,  and  $800  on  the  third. 
Reading  this  third  count  as  I  do,  it  complains  of 
a  trespass  and  fnlse  imprisonment,  charging  it  to 
haTe  been  committed  maliciously  upon  the  6th 
May,  continued  for  six  days  until  the  defendant 
again,    in   like  manner,   maliciously  committed 
another  trespass  and  false  imprisonment  undbr 
which  the  plaintiff  suffered  until  she  was  bailed 
by  the  county  judge,  and  then  the  count  finally 
complains  of  a  malicious  prosecution  by  the  de- 
fendant on  an  indictment  for  felony,  whereon  the 
plaintiff  was  tried  and  acquitted.     Then,  looking 
at  the  CTidenoe,  I  find  that  the  two  trespasses  in 
this  count  alleged  to  ha?e  been  committed  mali- 
ciously upon  the  fifth  May,  and  again  six  days 
after,  are  the  same  identical  trespasses  oom« 
plained  of  in  the  first  and  second  counts,  the 
only  difference  being  that  in  the  third  count  they 
are  charged  as  having  been  committed  mali* 
eiously,  while  in  the  others  they  are  not.     Under 
these  circuinstances  I  cannot   say   that  I   see 
dearly  that  the  -$800  given  on  the  third  count  do 
not  comprehend  the  $200  given  on  the  first  and 
second  counts.     As  to  setting  aside  the  verdict 
for  excessive  damages,  in  other  respects,  I  do 
not  see  how  we  can  possibly  interfere  without 
invading  the  legitimate  province  of  the  jury. 
The  torts  complained  of  were  of  a  very  grave  and 
serious  nature,  the  conduct  of  the  defendant  was 
wholly  unaccountable  and  inexcusable,  and  al- 
thotigli  the  damages  may  seem  to  be  large,  there 
is  no  pretence  for  attributing  to  the  jury  any 
improper  motive,  or  for  saying  that  they  have 
aKsesBed  the  damages  upon  any  erroneous  prin- 
ciple, and  we  are  not  at  liberty  to  say  that,  in 
our  opinion,  they  have  visited  too  severely  the 
violations  of  the  law  which  were  proved  before 
them . 

Galt,  J.,  concurred  with  Hagarty,  G.  J. 

Hule  diteharged. 


MoIhtosh  ▼.  Bkill. 

ConditUmal  ooTitraet  for  purehau  of  goods. 

Plaintiff  telegraphed  to  defendant.  In  answer  to  an  enquiry 
about  price  and  qnantity  of  bnl^r  on  hand,  that  he  had 
100  kegs  at  80  cents,  and  defendant  replied  he  would 
take  it,  if  good.  Plaintiff  did  not  state,  hi  return,  that 
it  was  good,  or  offer  to  guarantee  that  It  was,  but  two 
days  after  he  again  telegraphed  to  come  and  ship  the 
butter  or  send  $1500,  to  which  defendant  answered  that 
he  would  try  and  see  him  the  following  week.  After 
the  Upee  of  several  days  plaintiff  enquired  whether 
defendant  intended  takine  the  butter  or  not  In  an  ao« 
tion  by  plaintiff  a^nst  defendant.  Held  that  there  was 
no  binding  contract  between  the  parties,  and  a  nonsuit 
was  therefore  directed. 

rao  U.  C.  C.  P.  428.J 

Declaration,  on  refusal  to  accept  and  pay  for 
100  kegs  of  butter,  bought  by  defendant  and  sold 
by  plaintiff,  and  on  the  common  counts. 

PUa^  non  assumpsit. 

Trial  at  Brantford,  before  Morrison,  J. 

Plaintiff  dealt  in  butter  at  Brantford,  and  de- 
fendant lived  at  Guelph. 

The  following  telegrams  passed  between  the 
parties : 

•«To  P.  Mcintosh.  "  October  26th.  1869. 

**Name  the  lowest  for  your  butter,  and  quan- 
tity.—Answer.  "J.  T,  Bbill  " 

"  To  J.  Brill.  «•  October  27th. 

•*100  kegs:  20  cents. 

•»P.  MoIntosh" 

"  To  P.  Mcintosh.  ••  October  27th. 

**  Will  take  your  butter,  if  good,  at  20  cents. 

*'J.  T.  BaiLL.** 

"  To  J.  T.  Brill.  ••  Octobar  29th. 

'*Come  and  ship  butter  or  send  $1600.-^ 
Answer.  '*  P.  MgIhtosh." 

•'October  29th.- 
**  Will  try  and  be  down  "to  see  you  next  week, 

«•  J.  T.  Brill." 

*«  To  J.  T.  Brill.  «*  November  5th. 

"Will  ship  butter  to-day,  and  draw  on  yoa 
for  amount  "P.  MqIntosh." 

**  November  6th. 
**Don*t  ship  it:  if  you  do,  I  shall  not  accept* 

«•  J.  T.  BaiLL." 

•*  To  J.  P.  Brill.  **  November  6th. 

•*Do  you  intend  taking  the  butter  or  not  ?— 
Answer.  **P.  McImtosh." 

"  To  P.  Mcintosh.  •*  November  6th. 

••  Yoa  had  better  sell  your  butter. 

"  J.  T.  BaiLL." 

Nothing  else  passed  between  the  parties. 
Plaintiff  ewpre  he  kept  the  butter  on  hand  for 
defendant  from  27th  October  to  9th  November ; 
that  in  the  mean  time  he  had  refused  other 
offers,  and  that  butter  had  fallen  in  price.  He 
also  proved  that  it  was  good  batter. 

A  nonsuit  was  moved- on  the  ground  that  no 
contract  was  proved.     The  learned  judge  though  t 
otherwise,  but  reserved  leave  to  move,  and  plain- • 
tiff  had  a  verdict. 

In  Easter  Term  Anderton  obtained  a  rule  on 
the  leave  reserved,  or  for  a  new  trial  on  the  law 
and  evidence. 

Hardy  shewed  cause,  citing  Thome  v.  Barwicky 
16  C.  P.  869;  Addison  on  Contracts,  lasted.,. 
17,  62,  68. 

Palmer^  contra,  cU»»d  Bci^ni  n.onS  I'c-?,  29*,. 
Chitty  on  Contracts,  10. 
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Haoabtt,  C.  J.y  deliTered  the  jadgment  of  the 
Coart 

The  whole  question  before  u  is  whether  these 
telegrams  shew  a  binding  contract 

The  plaintiff's  difficulty  arises  from  what  de- 
fendant asserts  is  the  introduction  of  a  new  term 
as  to  the  quality  of  the  butter,  and  that,  as 
nothing  further  pasted  on  that  subjeot,  there  was 
no  common  assent  to  a  bargain. 

Chitty  on  Contracts,  page  9,  quoting  Pothier, 
snys :  "  I  cannot,  by  the  mere  act  of  my  own 
mind,  transfer  to  another  a  right  in  my  goods, 
without  a  concurrent  intention  on  his  part  to 
accept  them ;  neither  can  I  by  my  promise  con- 
fer a  right  against  my  person,  until  the  person, 
to  whom  the  promise  is  made,  has,  by  his  accept- 
ance of  it,  concurred  in  the  intention  of  acquir- 
ing such  right" 

Chitty,  pago  10,  says:  "On  the  principle  that 
mutual  assent  is  necessary  in  order  to  there  being 
a  binding  contract,  it  is  held  that  where  an 
agreement  is  sought  to  be  established  by  letters, 
such  letters  will  not  constitute  an  agreement, 
unless  the  answer  be  a  simple  acceptance  of  the 
proposal  without  the  introduction  of  any  new 
term  "     See  also  Bogden  V.  &  P.  14th  ed.  182. 

It  seems  well  put  in  Benjamin  on  Sales,  29 : 
**  A  mere  proposal  by  one  man  obriously  consti- 
tutes no  burgain  of  itself:  it  must  be  accepted 
by  another,  and  this  acceptance  must  be  unoon- 
ditional.  If  a  condition  be  affixed  by  the  party 
to  whom  the  offer  is  made,  or  any  modification 
or  change  in  the  offer  be  requestcKl,  this  consti- 
tutes in  law  a  rejection  of  the  offer,  and  a  new 
proposal  equally  ineffectual  to  complete  the  con- 
tract until  assented  to  by  the  first  proposer.** 
ButchMon  ▼.  Booker ^  6  M.  &  W.  686  ;  Jordan  ▼. 
Norton,  4  M.  &  W.  166 ;  DuJu  ▼.  Andrews,  2  Bz. 
290;  Chaplin  t.  Clarke,  4  Ex.  408;  are  cases 
illustrating  the  general  principle. 

Here  the  plaintiff  says  he  has  100  kegs  of  but- 
ter, and  bis  price  is  20  cents.  Defendant  replies, 
**  I  will  take  your  butter,  if  good,  at  20  cents  ** 

Now  here  the  defendant  eeriainly  does  not 
consent  to  take  any  butter,  but  introduces  the 
new  term,  that  it  must  be  good. 

Plaintiff  might  hsTo  answered  stating  its  good- 
nesA,  or  offering  a  guarantee,  and  then,  if  defen- 
dant accepted,  the  cnntcact  was  dosed ;  but  this 
was  not  done.  Two  days  after  plaintiff  writes, 
*'Come  and  ship  butter,  or  send  $1600,"  to 
which  defendant  promptly  replies  that  he  would 
try  and  see  plaintiff  the  ensuing  week. 

I  cannot  see  bow  up  to  this  stag^  anything  can 
be  said  to  be  concluded.  Defendant  certain) ▼ 
seems  not  to  have  considered  himself  bound, 
having  receiTed  no  answer  as  to  quality;  and 
several  days  after  plaintiff  writes,  **  Do  you 
intend  taking  the  butter  or  not!     Answer.** 

I  think  all  remained  open  between  them. 
Plaintiff  argues  that  the  contract  was  complete, 
on  his  shewing  his  butter  was  good.  I  hare  no 
doubt  that  d^endant,  receiving  no  answer  for 
two  days  to  his  conditional  offer,  might  have 
considered  the  negotiation  at  an  end.  and  sup- 
plied himself  elsewhere.  I  also  think  that  plain- 
tiff, after  receiving  defendant's  offer  to  take  the 
butter,  if  good,  might  at  once  have  sold  it  to  any 
ether  person,  and  if  defendant  had  claimed  it  he 
could  have  answered  him  conclusively,  *^a8  s  mn 
as  you  introduced  the  words  as  to  its  being  good 


I  did  not  agree  thereto,  or  did  not  choose  to 
warrant  its  being  so." 

If  plaintiff  be  right,  then  his  right  of  setioD 
vested  as  soon  as  he  received  the  telegram  tb&t 
defendant  would  buy,  if  good,  and  his  own  right 
to  dispose  of  it  elsewhere  then  ceased.  I  b«« 
insuperable  objections  to  acceding  to  this  view; 
and  although  I  have  met  with  no  ease  directly 
in  point  in  its  facts,  nor  was  any  such  dted.  I 
think,  on  general  principles,  there  is  no  biodiog 
contract  shewn,  and  the  rule  must  be  absolote 
to  enter  a  nonsuit 

Rule  ahMcHuie  to  enter  nonnU. 


Htckbt  t.  Cokporatiov  ov  Coubtt  or 
RnMr&Bw. 

CwTporoHon  qgUxra—LiaJbilUf  to  tttsmiual^-RiffU  ^actten 

Bdd,  that  the  new  county  GOimcil  of  a  mnnicipallty  atj 
before  recc^ition  on  their  part,  dismiM  the  oSran 
appointed  by  the  preceding  connoilL  and  tiiat  aach  cfflrni 
have  no  right  of  action  againat the  municipality  tetbeir 
year's  aaUry. 

[»  U.  C.  a  p.  429L1 

This  was  an  action  for  dismissing  the  plaistiff 
from  his  offiqe  as  Clerk  of  the  Corporation  of  die 
County  of  Renfrew,  the  first  count  of  the  decla- 
ration alleging  that  in  consideration  that  plaintiff 
would  enter  defendants'  service  and  serve  them 
for  one  year,  from  7th  October,  1868,  as  their 
clerk,  at  the  wages ^of  $400  per  annum,  defend* 
ants  promised  platntiff  to  retain  him  during  said 
year ;  that  plaintiff  entered  defendants'  service 
and  so  continued  for  part  of  said  year,  and  wu 
always  ready  and  willing  to  continue  in  said 
service  during  the  remainder  of  said  year,  yet 
defendants,  Wore  the  expiration  of  said  jeir 
dismissed  plaintiff,  whereby.  &c.,  &e.  The  Sod 
count  was  the  same  in  effect,  setting  out  the 
passage  of  a  by-law  appointing  plaintiff.  The 
8rd  count  was  for  work  and  labour,  &a 

Pleaa,  (to  1st  count) :  Did  not  promise,  asd 
plaintiff  misconducted  himself,  and  was  isoom- 
petent  To  2nd :  Not  guilty,  and  miscondoet 
and  incompetency  ;  and  to  8rd  count :  Never 
indebted. 

The  case  went  down  to  trial  at  the  last  Spring 
Assises  at  Kingston,  before  Qalt.  J.,  when  a  ve^ 
diet  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court,  on  the  following  admismoos 
agreed  upon  between  the  parties ;  the  Coart  to 
be  at  liberty  to  draw  inferences  of  fact  as  a  jarj ; 
the  question  for  the  opinion  of  the  Court  being, 
whether,  under  the  facts  admitted   and  ooder 
the  pleadings,  plaintiff  was  entitled  to  a  verdict 
By  a  by-law   passed  in  June,   1861,  plaintiff 
was  appointed  clerk  of   the   then   provisional 
council  at  a  salary  of  $160.     By  a  subseqaent 
by-law  of  11th  October,  1866,  he  was  appointed 
clerk  at  $  1 60  salary.     A  by  law  of  24th  Janoary, 
1867,  repealed  the  preceding  and  appointed  bin 
clerk  at  (300  salary  per  annum  ;  and  this  was  in 
turn  repealed  by  by-law  of  7th  October,  1868, 
which  appointed  him  clerk  at  $400  salary  per 
annum,  commencing  from  the  passing  of  the  by- 
law, and  was  also  succeeded,  on  27th  Jaoaary, 
1869,  by  another  repealing  all  previous  ioooosis- 
tent  by-laws,  and  appointing  one  Mitchell  clerk 
of  the  municipal  council  at  a  salary  of  $200  per 
annum. 

Plaintiff  had  performed  tlie  duties  of  elerk 
from  the  beginning  under  these  various  by-lawa 
It  was  admitted  that  the  effect  of  the  last  bj-lsw 
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was  to  dis>DQi88  bim,  and  that  defendantB  bad  done 
BO  in  the  exercise  of  their  alleged  right,  and  not 
for  aoj  cause  of  eomplaint  againat  plaintiff. 

C.  S.  Patterion,  for  the  defendanti,  contended 
that,  as  a  municipal  corporation,  defendanta  were 
legally  entitled,  at  their  option,  to  dismtes  plain- 
tiff, or  ramoTO  him  from  the  offioe  of  clerk  by 
the  passage  of  the  by-law  which  bad  anperaeded 
bim  by  the  appointment  of  Mitchell ;  and  further 
that  plaintiff  had  never  been  faired  by  them  for 
a  year  certain ;  and  that  the  CYidenoe  was  in- 
sufficient to  establish  hie  caaae  of  action.  He 
cited  Corporation  of  BvHrUy  t.  Barlow,  10  C  P. 
178 ;  In  re  McPherMon  and  Bteman,  17  U  C  99 ; 
Emmmt  ▼  Elderton,  18  C.  B.  496;  Eldertonr. 
Emmens,  6  C  B.  160,  8.  c.  4  0.  B.  479;  Mnnioi- 
pal  Act  of  1866,  sees.  188,  162,  177,  206. 

S  Richards,  Q.C.,  eontra,  cited  Broughton  t. 
Corporation  of  Braniford^  19  U.  C.  C  P.  434; 
Mauicipal  Act  of  1866,  seo.  246,  anb-sec.  8,  aeoa. 

167,  177. 

I^AOARTT,  C.  J.,  delifered  the  jndgment  of  the 

Coart 

la  Brovghton  t.  Corporation  of  Brantfordy  thla 
coart  decided  that  corporation  officers,  under  sec- 
tion 177  of  the  Act  of  1866,  retain  office  until 
r«moTed  by  the  council ;  that  an  officer  in  the 
position  of  the  plaintiff  would  be  entitled,  aa 
between  indiTiduala,  to  be  considered  as  holding 
an  annual  appointment,  with  the  nsual  rights  aa 
to  notice,  &c.  There  the  appointment  was  from 
iBt  January.  The  Court  said,  **  It  was,  we  think, 
certainly  valid  for  one  year,  even  if  the  council 
of  a  sacceeding  year  might  refuae  to  confirm  it, 
and  decide  on  remoting  the  plaintiff." 

There  the  plaintiff  performed  the  dntiea  of 
bis  office  during  the  first  year  of  his  appointment, 
and  for  the  first  nine  months  of  the  eaaning 
year,  when  he  was  dit«mia8ed  in  the  end  of  Sep- 
tember. We  considered  that  he  held  offioe  up  to 
the  date  of  his  dismissal  nnder  and  on  the  terms 
of  bis  original  appointment,  and  it  waa  held  that 
be  was  entitled  to  his  salary  up  to  the  end  of  the 
year,  as  in  tbe  ease  of  an  individaal  hired  for 
that  period,  and  as  he  had  been  allowed  at  JVin 
iVttM  by  Richards,  C  J.,  who  tried  the  oaae  with- 
out a  jary. 

The  point  remains,  whether,  the  euoceedtng 
coQocil.  before  any  recognition  of  the  plaintiff  as 
their  officer,  at  once,  on  commencing  their  busi- 
ness as  a  new  oouncil  in  January,  ean  dismiss 
bim  without  having  to  pay  him  up  to  the  end  of 
the  year  from  the  time  of  his  appointment 
Were  this  the  case  of  indiTiduala,  or  of  any 
ordinary  trading  corporation,  plaintiff'a  right 
woald  be  clear.  It  Is,  however,  open  to  most 
lerioua  question  whether  the  municipal  law  will 
BQBUin  his  claim. 

It  appears  that  this  county  council  met  for  the 
^m  time  on  Junnary  26th,  1 869,  and  the  follow- 
ing day  dismissed  the  plaintiff. 

Section  135  of  the  Act  of  1866  directs  that  at 
their  first  meeting  the  county  council  ahall  organ- 
ize themselves  and  elect  their  warden.  Section 
18  directs  that  the  clerk  shall  preside,  and  if 
there  be  no  clerk,  the  members  preaent  shall 
appoint  one  of  themselves  to  preside. 

Section  152  says,  *<  every  council  ahall  appoint 
a  clerk."  i 


Then  section  177:  "  All  officers  appointed  by 
a  council  shall  hold  offioe  until  removed  by  the 
council." 

The  inhabitants  of  the  county  are  oonstitnted 
a  body  corporate,  and  the  powers  of  every  body 
corporate  shall  be  exercised  by  the  council  thereof 
(see  aeca.  1  and  6)  and  the  council  consista  of 
membera  annually  elected  in  each  January. 

We  think  the  power  of  removal  of  officers 
dearly  belonga  to  the  council.  They  may  accept 
or  reject  the  officers  appointed  by  the  preceding 
oouncil. 

When  a  oouneil  appointa  an  officer  like  a  clerk 
he  entera  upon  hia  duties  with  the  fullest  know- 
ledge of  hia  dependence  on  the  pleasure  either  of 
the  preaent  or  any  future  council. 

In  the  case  before  us  the  existing  council  did 
not  affect  to  appoint  the  plaintiff  for  any  specifio 
time.  We  have  to  decide  whether  the  exercise 
by  the  succeeding  council  of  their  undoubted 
right  to  remove  him  at  once,  compels  that  council 
to  pay  him  hia  aalary  to  the  end  of  a  year  from 
the  date  of  hia  appointment ;  or,  in  other  worda, 
can  a  council  at  any  period  of  the  year  appoint 
a  clerk  or  other  officer,  at  an  annual  salary, 
which  must  thus  in  aubstance  become  a  charge 
on  the  county  fnnda,  if  the  new  council  do  not 
adopt  him  aa  their  officer  ? 

If  Buch  a  power  exists,  it  is  open  to  the  moat 
serious  abuse.  A  retiring  council  might  thua  in 
the  last  few  weeks  of  their  year  of  offioe  re« 
appoint  at  increased  salaries  all  their  officials, 
and  their  year's  salaries,  say  from  some  day  in 
December,  would  be  recoverable  by  suit  from  the 
municipality,  if  the  new  oouncil  resist  the  ap- 
pointment. 

I  cannot  believe  that  such  is  the  law  governing^ 
our  municipalities.  Their  powers  are  defined 
with  reasonable  clearness,  and  great  precautions 
are  taken  to  protect  the  public  funds  from  mis- 
application. Conceding  the  right  of  each  council 
to  choose  its  own  officers,  tbe  adoption  of  the 
plaintiff's  view  of  the  law  must  seriously  inter- 
fere with  the  practical  exercise  of  such  right. 

I  have  arrived  at  the  conclusion  that,  on  the 
true  construction  of  our  municipal  law,  the 
plaintiff's  case  fails.  , 

I  think  each  oouncil  can  appoint,  but  always 
subject  to  have  Its  appointment  rejected  by  its 
successors,  and  that  each  person  accepting  offioe 
adopts  UAt  contingency  as  part  of  his  coo  tract 
He  takes  his  ohanoe  of  being  acceptable  to  the 
new  council,  and  I  see  noshardship  whatever  in 
applying  this  ooostruetion  to  the  plaintiff's  oaae. 

If  the  new  oouncil  once  aocepfed  him  as  their 
cleric,  I  think,  aa  already  intimated,  they  cannot 
diamias  him  without  cause,  except  on  incurring 
the  usual  liability  for  removal  of  an  officer, 
appointed  for  the  year,  before  the  expiration 
thereof 

It  is  admitted  that  plaintiff  has  been  paid  his 
aalary  up  to  the  day  of  hia  dismissal. 

The  fact  that  the  existing  clerk  presides  by 
law  over  the  first  meeting  at  which  the  new 
council  organises  itself,  by  the  election  of  a 
warden,  is  quite  conaiatent  with  the  view  I  haTO 
expressed. 

Judgmejit  for  defendants. 


138— Vol.  Vr.]  LOCAL  COURTS'  &  MUNICIPAL  GAZETTE.        [September,  1870. 


Thb  CoRPoa.\Tioii  or  thi  Towbship  of  Baxub 

y.    QlLLIBS  BT  AL. 

RxuL  allota.inr^e  -By-law  of  manicipaiity^BigJU  oj  actio* 
(igaijut  timi)er  Ikentus. 

After  the  passage  of  by-laws  by  a  manlcipality,  in  accor- 
dance with  the  statate  in  that  behalf,  (29  k  30  Vic.  ch. 
61),  for  the  preservation  of  the  timber  on  goremment 
road  allowances,  such  municipality  may  maintain  an 
action  against  timber  licensees  of  the  Crown  for  catting 
such  timber,  even  though  the  licenses  were  granted  be* 
fore  the  possa^  of  the  by-laws,  the  Uoonsees  at  the  time 
of  catting  having  bad  notice  of  the  by-law. 

Queen,  whether  such  licenses  confer  the  rl^t  to  cat  timber 
on  the  road  allowances ;  SembU,  not 

(SO  XJ.  C.  C.  P.  869.] 

This  was  an  aotion  agaioat  the  defondaata,  as 
licensees  of  the  CrowD,  for  cutting  timber  on  the 
original  road  allowances,  sarToyed  and  laid  oat 
on  the  sarvey  of  the  township  of  Barrie,  in  1866. 

The  defendants  pleaded  not  gailtj,  and  that 
the  timber  was  not  the  property  of  the  plaintiffs ; 
also,  leaTO  and  license,  and  payment 

The  following  facts  appeared : 

The  township  of  B&rrie  was  snrrejed  in  the 
year  1856,  anifer  instractions  from  the  Commis- 
sioner of  Grown  Lands.  In  this  surrey  conces- 
sion  roads  were  surveyed,  and  also  road  allow- 
ances along  every  fifth  tot  and  round  certain 
lakes.  The  manner  in  which  the  roads  round 
lakes  wore  laid  down  was  this ;  at  the  extremity 
of  CTery  rosd  which,  if  produced,  would  intersect 
the  lake,  and  at  either  side  of  such  road,  at  the 
distance  of  66  feet  from  high  water  mark,  a  post 
was  planted  and  the  roads  were  all  delineated  on 
the  map  of  the  surrey.  Prior  to  June,  1864,  the 
united  townships  of  Barrie  and  Clarendon  consti- 
tuted a  municipality  in  the  county  of  Frontenao. 
In  June,  1864,  Clarendon  was  separated  from 
Barrie,  leaving  Barrie  a  single  township  muoi- 
ctpality.  On  the  1st  May,  1867,  Crown  timber 
licenses,  numbered  respectively,  16,  19,  20,  21, 
and  22,  were  granted  to  the  defendants,  expiring 
on  the  80th  April,  1868  These  licenses  cover 
the  whole  township  of  Barrie,  east  of  a  line  in 
continuation  of  the  division  line  between  Kaladar 
and  Keonebeck,  until  it  intersects  the  Mississippi 
rirer ;  bounded  on  the  west  by  the  Maiinau  lake 
and  the  waters  of  the  Mississippi  river,  and  the 
line  above  mentioned  to  the  easterly  boundary  of 
the  township  and  beyond  the  township.  There 
is  no  exception  of  road  allowances  from  the 
licenses.  On  the  6th  July,  1867,  the  municipal 
oonncil  of  the  township  passed  a  by-la^p  to  pro- 
tect the  timber  on  these  allowances,  a  copy  of 
which  was  filed.  On  the  17th  August,  1868,  the 
licenses  numbered  respectively,  16,  19,  20,  21, 
and  22.  were  renewed  until  the  80th  April,  1869. 

At  the  close  of  the  plaintiffs  case  the  following 
objections  were  taken  by  the  defendant  to  the 
plaintiffs  right  to  recover : 

1st  That  the  plaintiffs'  had  shewn  no  such 
right  or  title  in  the  property  claimed,  or  in  any 
of  it,  as  would  enable  them  to  recover  in  this 
suit,  the  freehold  of  the  road  allowances  not 
being  in  them,  but  in  the  crown.  2nd.  That 
there  was  no  sufficient  evidence  of  an  original 
survey  laying  out  the  road  allowances  claimed  ; 
that  this  should  have  been  proved  by  the  record 
in  the  Crown  Lands  Department,  or  a  copy  certi- 
fied by  law.  8rd.  That  there  was  no  evidence 
that  Perry's  survey  was  adopted  by  government, 
or  that  patents  were  issued  according  thereto. 
4th.  That  there  was  no  evidence  of  dedication  of 
the  road  allowances  by  user,  and  that  there  was 


no  evidence  that  the  road  allowances  were  taken 
possession  of  by  plaintiffs,  or  opened  or  used  as 
public  roads.  6Ui.  That  the  defendants  faai  a 
right  to  cut  the  timber  under  their  Iteeoset 
which  covered  the  land  in  question.  6th.  That 
the  reservation  along  the  lakes  were  nut  road 
allowances  within  the  provisions  of  the^Muaici- 
pal  Act,  and  were  never  Is  id  out  or  defined  oa 
the  ground.  7th.  That  the  Municipal  Bj-lav 
could  not  abridge  the  rights  of  the  Crown  to  dis- 
pose of  the  timber  on  the  road  aliowaneea,  nor 
could  the  Municipal  Act  do  so,  not  being  em- 
powered for  that  purpose,  the  Crown  not  being 
named  in  the  Aot.  8th.  That  at  all  events  the 
defendants  were  protected  by  their  licenses  issued 
before  the  passing  of  the  by-law  for  all  timber 
cut  under  such  licenses,  that  is,  in  the  winter  of 
1867-8. 

The  question  was,  were  the  plaintiffs  entitled 
to  recover  for  any,  and  if  any,  which  of  the 
amounts  found  by  the  jury  ? 

In  answer  to  certain  questions  submitted  to 
the  jury,  they  found  that  in  the  winters  of  1807, 
1868  and  1869,  the  defendants  out  upon  the  side 
lines  and  concession  roads  in  the  township,  573 
trees.  2nd.  Of  the  value  of  $429  75.  8rd.  That 
of  this  number  two-thirds  were  cut  in  the  winter 
of  1868  and  1869.  4th.  Equal  in  value  to 
$286.50.  5th.  That  in  the  same  winter  the  de- 
fendants cut  upon  the  lake  shore  roads,  or  roads 
round  lakes,  2197  trees.  6th.  Of  the  value  of 
S1867  45.  7th.  Of  which  two-thinis  were  cat 
in  the  winter  of  1868  and  1869.  8th.  Being  of 
the  value  of  $1244.97  ; — and  the  jury  further 
found  that  before  cutting  the  timber  trees  which 
were  cut  in  the  winter  of  1867  and  1868.  the 
defendants  had  notice  of  the  by-law  of  Jalv. 
1867. 

Upon  this  finding  a  verdict  was  entered  for  the 
plaintiffs  on  all  the  issues,  and  $2297.20damagt^ 
and  leave  was  reserved  to  the  defendants  to  move 
to  set  aside  this  verdict  upon  the  issue  travers- 
ing the  plaintiffs  property  only,  and  to  enter  a 
verdict  for  the  defendants  upon  that  issue,  or  te 
reduce  the  verdict  to  the  amount  found  by  the 
jury  to  be  the  value  of  the  timber  cut  in  1868 
and  1869,  or  to  such  amount  as  found  by  the 
jury  as  the  Court  should  be  of  opinion  the  ver- 
dict upon  the  issue  of  not  plaintiff:*'  property 
should  be  entered  for,  in  view  of  certain  objec- 
tions taken  by  defendants  to  the  plaintiffs*  right 
to  recover;  the  plaintiffs  to  be  at  liberty  t« 
object  to  the  sufficiency  of  the  evidence  of  defen- 
dants licenses,  if  they  could  shew  it  to  be  insuf- 
'fioient,  the  court  to  be  at  liberty  to  draw  sncb 
inferences  as  a  jury  should,  and  to  mould  tbe 
verdict  upon  the  above  issue,  if  not  plaintiffs' 
property,  as  the  court  should  think  fit  upon  the 
evidence,  in  view  of  the  objections,  having  regard 
to  the  finding  of  the  jury  as  to  quantities,  vatae 
and  period  of  cutting ;  the  verdict  in  any  case 
to  stand  for  the  plaintiffi  on  the  other  issues. 

In  Michaelmas  Term,  1869,  R.  A.  Harrison, 
Q  C  ,  on  behalf  of  the  defendants,  obtained  a 
rule  niti  aocordingly,  to  which  AneUrton  (with  him 
Frank  O.  Draper),  in  Hilary  Term  last,  shewed 
cause,  citing  The  Corporation  of  Burleigh  v.  Hales^ 
27  U  C  R.  72  ;  Broom's  Legal  Maxims,  7a,  76 ; 
29  &  80  Vic.  eh.  51,  sec.  833,  sub-sec   5. 

Harrieon,  contra,  cited  Farquharaon  v.  Kmi^il, 
25  U.  C.  R  418  ;  McMillan  v.  MeDoneil,  27  V.  0. 
&.  86 ;    White  v.  Dunlop,  76.  237 ;   Corporation 
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of  BurUigh  ▼.  Campbell,  18  C.  P.  467 ;  Regina 
▼.  Great  Western  Railway  Co.,  21  U.  G.  R.  655  ; 
Ovent  ▼.  Vaoidtan,  10  C.  P.  802  ;  Carriek  t. 
Johnton,  26  U.  C.  R.  69. 

HAaASTT,  C.J. — Bj  oh.  28,  Con.  Stat.  Canada, 
see.  1,  the  Commissioner  of  Crown  Lands,  &c , 
maj  gratft  licenses  to  oat  limber  on  the  nograot- 
ed  lands  of  the  Crown.  By  sec.  2,  the  licenses 
shall  describe  the  lands  upon  which  the  timber 
may  he  cut,  and  shall  confer  for  the  time  being 
on  the  nominee  the  right  to  take  and  keep  ezolu- 
bIts  possession  of  the  land  so  described,  &o.,  and 
shall  Test  in  the  nominee  all  rights  of  property 
whatsoever  in  all  trees,  &c.,  eat  within  the  limits 
of  the  license. 

The  licenses  granted  from  time  to  time  to  the 
defendants  in  this  case  describe  the  limits  as 
eommencing  at  a  g^itn  point  and  extending  a 
eontinaous  number  of  miles. 

I  noderstand  that  the  township  of  Barrie  had 
heen  sarveyed  and  had  its  own  manicipal  cor- 
poration prior  to  the  granting  of  licenses  to 
defendants. 

The  licenses  giTS  the  right  to  out  timber  upon 
the  location  desoribed  on  the  back  thereof,  and 
to  hold  to  the  exclusion  of  all  others,  except  as 
after  mentioned;  that  nothing  therein  should 
prevent  any  persons  from  taking  standing  timber 
of  any  kind  to  be  used  for  making  roads  or 
bridges,  or  for  any  public  work ;  and  that  per- 
sons settling  under  lawful  authority  within  the 
location,  should  not  be  interrupted  in  clearing 
and  cuUiTation  by  the  licentiate. 

It  was  held  in  Corporation  of  Bttrleigh  t.  Hdlet, 
27  U.  C.  72,  that  township  councils  could  recover 
from  wrong-doers  the  value  of  timber  cut  on 
road  allowances,  and  also  that  they  have  the 
statutable  right  to  pass  by-laws  to  preserve  or 
sell  such  timber. 

Corporation  of  Burleigh  t.  Campbell,  18  C.  P. 
457,  decided  that  no  actions  can  be  maintained 
against  the  party  who  cuts  timber  under  license 
from  the  Crown,  when  it  is  not  shewn  that  the 
municipality  have  in  any  way  exercised  the 
powers  they  have  of  making  a  by-law  on  this 
subject. 

Bere  there  was  a  by-law  passed  for  the  pre- 
servation of  the  timber  on  the  road  allowances, 
And,  on  the  authority  of  the  two  cases  cited,  I 
think  I  should  hold  that,  at  all  events  since  the 
passing  of  the  by-law,  the  plaintiffs  are  entitled 
to  recover. 

The  question  was  not  raised  whether  the 
Heenses  accoally  gave  the  right  to  cut  timber  on 
the  road  allowances ;  nor  was  it  apparently  con- 
sidered by  the  Court  of  Common  Pleas  as  a  point 
«xpre»8ly  before  them  for  judgment  The  case 
Msnmes  that  such  power  is  given. 

}V«re  it  necessary  expressly  to  decide  that 
point,  I  would  have  great  difficulty  in  holding 
that  any  euch  right  was  given. 

TJcdor  a  statute  authorizing  licensees  to  out 
timber  on  the  ungranted  lands  of  the  Crown,  and 
to  give  exclusive  possession  of  the  lands  described" 
^^  the  license,  it  is  difficult  to  believe  that  the 
public  highways,  formerly  marked  out  and  re- 
ferred as  snoh  in  the  original  survey  prior  to  the 
licenses,  can  possibly  be  included.  8uoh  allow- 
fpces  are  declared  to  be  **  common  and  public 
'highways,"  and,  I  think,  it  cannot  be  intended 
H^mt  the  Crown  that  either  a  grant  or  license 
of  a  tract  of  country,  measuring,  say,  five  miles 


square,  between  certain  named  points,  would 
pass  a  right  to  roads  intersecting  such  tract, 
previously  reserved  as  public  highways. 

The  ** exclusive  possession"  given  to  the 
licensee,  on  tho  one  hand,  and  the  exceptions  in 
favor  of  settlers  clearing  and  cultivating  within 
the  location  on  the  other  hand,  seem  strongly  to 
oppose  such  a  construction. 

In  any  event,  it  seems  to  me  that  the  license 
must  be  read  as  controlled  by  the  existing  statute 
law  authorising  the  municipality  to  make  by-laws 
for  the  preservation  of  the  timber  on  road  allow- 
snces ;  and  when  such  power  is  clearly  exercised 
by  the  municipality,  the  license  must  cease  to 
protect  (if  it  ever  in  fact  did  protect)  the  licen- 
see in  cutting  the  timber. 

GwTMHK,  J. — There  cannot,  I  think,  be  any 
doubt  that  not  only  the  side  lines  and  concession 
roads,  but  also  the  roads  round  lakes,  upon 
which  the  timber  was  cut,  for  whioh  this  action 
was  brought,  have  been  all  sufficiently  laid  down 
and  established  as  road  allowances ;  so  that  the 
plaintiff's  right,  if  any,  to  recover  will  affect  the 
timber  cut  on  the  roads  round  lakes,  as  well  as 
that  cut  upon  the  side  lines  and  conoes»lon  roads. 
The  instructions  to  the  surveyor  to  lay  down  the 
roads  round  lakes  were  precise,  and  he  swore 
that  he  did  do  so,  not  only  on  his  map,  but  also 
on  the  ground,  in  such  a  manner  as  that  they 
could  be  plainly  traced.  There  was  abundaut 
evidence  to  show  that  there  was  no  difficulty 
whatever  in  tracing  the  roads  upon  the  ground. 

By  sec.  316  of  29  &  80  Vic.  cap.  51,  the  Muni- 
cipal Institutions  Act  of  1866,  it  is  enacted  that 
**  all  allowances  made  for  roads  by  the  Crown 
surveyors  in  any  township  already  laid  out,  and 
hereafter  laid  out,  shall  be  deemed  common  and 
public  highways."  By  section  317  it  is  enacted 
that,  **  subject  to  the  exceptions  and  provisions 
thereinafter  contained,  every  municipal  council 
shall  have  jurisdiction  over  the  original  allow- 
ances for  roads,  highways  and  bridges  within  the 
municipality." 

By  sec.  888,  subseo.  6,  it  is  enacted  that,  **  the 
oounoil  of  every  township,  &c.,  may  pass  by-laws 
for  preserving  or  selling  timber,  trees,  stone, 
sand  or  gravel  on  any  allowance  or  appropria- 
tions for  a  public  road." 

Under  the  corresponding  clauses  in  Consoli- 
dated Statutes  of  Upper  Canada,  cap.  >4,  it  was 
decided,  in  The  Corporation  of  Burleigh  v  Hales 
et  alt  that  a  township  corporation,  without  having 
passed  any  by-law  on  the  subject,  could  maintain 
trespass  against  a  wrong-doer  for  cutting  and 
carrying  away  trees  growing  upon  government 
allowances  for  road;  aud  in  The  Corporation  of 
Burleigh  v.  Campbell  (18  C.  P.  457),  it  was  de- 
cided by  this  court  that  a  township  corporation 
could  not,  without  a  by-law,  maintain  an  action 
against  a  person  who  cuts  timber  on  these  road 
allowanoes  under  the  authority  of  a  license  of  the 
Crown.  The  court  adopted  the  decision  in  Bur- 
high  V.  Hales,  but  held  that  a  person  'having  a 
timber  license  was  not  a  wrong  doer  within  the 
meaning  of  that  decision,  so  as  to  make  him 
liable  as  such  to  a  corporfttion  which  had  passed 
no  by-law  for  preserving  the  timber. 

Notwithstanding  that  the  act  declares  that  un- 
less otherwise  provided  for,  the  soil  and  freehold 
of  every  highway  laid  out  according  to  law  shall 
be  Tested  in  His  Majesty,  still,  inasmuch  as  the 
act,  in  ezprees  terms,  gives  to  every  munioipa 
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ooancil  jurtsdiotion  OTer  the  origioftl  allowanoeB 
for  roads  within  the  maaicipalitj,  and  empowers 
the  eoQQoil  to  pass  by-lalrs  for  preserviag  as  well 
as  for  selliDg  the  timber  and  trees  thereon,  we 
mnst,  I  think,  hold  that  after  the  passing  of  a 
by-Uw  for  preservation  of  the  timber,  a  person 
who  outs  the  timber,  as  the  defendants  have  done 
here,  in  yiolation  of  the  by-law,  cannot  exempt 
himself  from  liability  by  prodnotng  a  timber 
Koense  issned  under  cap.  2S  of  the  Consolidated 
Statutes  of  Canada.     It  has  been  contended  that 
the  license  is  a  sufficient  protection  to  the  defen- 
dants, upon  the  ground  that,  as  is  oontended,  the 
Municipal  Act,  which  confers  power  upon  the 
municipalities  over  the  road  allowances,  does  not 
name  the  Grown,  and  that  therefore  the  Crown 
is  not  bound,  and  that  a  Crown  license,  which,  it 
is  said,  these  timber  licenses  are,  must  prcTail 
OTor  the  by-Uw  of  the  municipalities.     But  the 
power  which  is  conferred  by  the  legislature  apon 
the  municipalities  is  a  power  specially  affecting 
the  road  allowances,  the  soil   and  freehold  of 
which  is  in  the  Crown,  and  so  the  estate  of  the 
Crown  is  what  is  directly  affected  by  the  act,  and 
therefore  the  Crown,  in  my  judgment,  is  bound. 
In  fact  the  soil  and  freehold  of  these  road  allow- 
ances is  vested  in  the  Crown,  subject  to  the  rights 
of  the  public  therein,  and  subject  to  the  rights  of 
the  municipalities  to  pass  by-laws  for  the  pre- 
seryation  or  sale  of  the  timber  growing  thereon. 
It  appears  to  me,  therefore,  that  whatever  right 
the  defendants  m^y  have  had  under  the  licenses 
produced,   to  cut  timber  growing  upon  the  road 
allowances  in  question  if  there  had  been  no  by- 
law, that  right  ceased  upon  the  by-law  having 
passed,  and  the  acts  of  the  defendants,  subse- 
quently to  their  having  notice  of  that  by-law, 
cannot  be  justified  under  a  license  then  in  exis- 
tence, although  issued  previously  to  the  passing 
of  the  by-law.     In  The  Corporation  of  BarUigh 
V.  Campbell  (18  C.  P.  457)  it  was  not  oontended, 
neither  was  it  in  this  case  before  as,  that  the 
licenses  produced  did  not  give  any  authority  to 
the  licouMees  to  cut  the  timber  growing  upon  road 
allowances.      It  was   aesumed   that   they  did, 
because  the  soil  and  freehold  of  the  road  allow- 
ances are  vested  in  the  Grown,  and  because^ they 
were  not  excepted  in  the  licenses  ;  but,  I  confess, 
it  appears  to  me  doubtful  that  these  lioenses 
confer  any  authority  whatever  to  cut   timber 
growing  on  road  allowances,  although  there  is  no 
exception  of  them  in  the  licenses.    These  licenses 
had  no  effect  whatever,  except  such  as  is  given 
to  them  by  the  Statute  cap.  28  of  C  S.  U.  C.  They 
do  not  operate  as  grants  from  the  Crown,  in  right 
of  the  Grown  being  seised  of  the  soil  and  free- 
hold :  they  are  issued  by  an  officer  named  in  the 
statute,  and  have  no  operation  whatever,  except 
such  as  is  conferred  by  the  statute.     Now  the 
statute  provides  that  the  Commissioner  of  Crown 
Lands,  or  any  officer  or  agent  ander  him  antho- 
rised,  may  grant  licenses  to  out  timber  on  the 
ungranUd Janda  of  the  Crown ;  and  the  statute 
further  enacts  that  these  licenses  thaU  cor\fer^  for 
the  time  being,  on  the  nominee,  the  right  to  take 
and  keep  exclusive  possession  of  the  lands  so 
described. 

Now,  can  lands  which  the  Muaioipftl  lo'^ttta- 
tions  Act  declares  ekaU  b§  deemed  common  and 
pttbUe  highwaya,  be  lands  which  come  nnder  the 
designation  of  **  the  ongranted  lands  of  the 
Crown,''  in  cap.  23  of  C.  S.  U.  0.,  ftUhjngh  the 


soil  and  freehold  be  in  the  Crown  ?  It  appe«ri 
to  me  that  the  lands  over  which  the  CommisaoMr 
of  Crown  Lands  is  given  power  to  grant  llceDsea, 
are  those  ungranted  lands  which  it  is  competeBt 
and  legal  for  the  Crown  to  grant,  and  not  luds 
which  are  devoted  to  a  special  public  purpose, 
which  excludes  the  possibility  of  their  ever  b^is; 
granted  by  the  Crown.  So,  in  like  manner,  it 
cannot  be  that  a  licensee  of  a  timber  liccoK, 
granted  under  the  statute,  ean  take  and  ke«p 
exclusive  possession  of  the  common  and  pvl^ 
hiffhwayt.  As,  however,  the  act  deelarea  tli«t 
the  license  shall  confer  on  the  lioeneee  sneb  rigbt 
OTer  all  the  lands  comprised  in  the  license,  it 
would  seem  to  follow  that  common  and  pdUt 
highwayt  cannot  be  comprised  in  the  licenae  la 
this  view  it  would  be  unnecessary  to  except  then 
in  the  license.  Neither  does  there  seem  to  me  t» 
be  anything  unreasonable  in  holding,  where  a 
license  describes  a  large  territory,  coraprisini 
within  the  description  of  its  limits  divers  cm- 
mon  and  public  highwaye^  that  all  that  tke  liceaie 
operates  upon  is  the  nngranfted  Crown  Iftodi 
comprised  within  the  description  ;  that  is.  thm 
lands  capable  of  being,  but  not  yet,  granted: 
and  80  excluding  from  the  operation  of  tbt 
license  all  common  and  public  kigkmaft.  The 
effect  of  our  ju  igment  in  this  ease  is  thtt,  u  all 
the  acts  complained  of  were  oommirted  bv  tb« 
defendants  after  they  had  expreas  notice  of  tbe 
by-law,  and  in  defiance  thereof,  the  verdict  f»r 
the  plaintiffs  will  stand  for  the  whole  amouaL 
Galt,  J.,  concurred. 

'  SuU  dtMchargd, 


COMMON  LAW  CHAXBBBS. 

(Reported  by  Hbnkt  O'Bbibn,  Esq.,  BarrisUr-<it-LaT.) 

In  re  RiosAfto  B.  Caldwill. 

ExtradUien—Habecu  Corpus— Forgny — Warrant^ 
Svidenoe  <ff  oeeompiiee. 

Held :  1.  It  in  not  HeoesiiaTy  under  the  Bxtradition  Tres? 
ftod  Aot,  that  an  original  wairaiit  sboald  hAve  hea 
granted  in  the  United  States,  for  the  apprehenskm  ia 
thifl  country  of  the  penon  accused,  to  enabl«  pro-'^- 
ings  to  be  effectively  taken  against  nim  in  Hui  Prorlaes 
for  an  offence  within  the  traatr. 

2.  The  evidence  of  accomplices  is  aofficieat  to  estabiy^  t 
charge  for  the  purposes  of  extradition. 

8.  Where  the  crime  cornea  within  the  treaty,  it  is  iram- 
terial  whether  it  is,  acoording  to  the  lavs  of  the  Uai&»i 
States,  only  a  misdemeanour  and  aot  a  felony. 

4.  A  migidtrate  here  holding  an  inrestigatian  for  t^ 
purpose  of  extradition  ahould  not  go  beyond  ab^re 
enaufry  aa  to  the  primt  facie  crimtnahty  of  th<»  ao-^a^i 
and  ahould  not  enquire  into  matten  of  defence  wbtc&  i» 
not  aiftfct  such  criminality. 

[Chambers,  March  25, 1870—^.  Whites.  /] 

A.  writ  of  habeat  eorpue  was  obtained  on  beh&If 
of  the  prisoner,  directed  to  the  Sheriff  of  tb9 
Connty  of  fork  and  others. 

The  return  stated  that  the  prisoner  wasdeUio- 
ed  nnder  the  warrant  of  the  police  magii^trate  of 
the  City  of  Toronto,  on  a  charge  of  forgery  cod* 
mitted  in  the  United  States,  against  the  laws  of 
that  country. 

/.  H.  Cameron,  Q C,  for  the  prisoner,  nrpi 
the  following  points  in  faTonr  of  hh  d'laohtxff. 

1.  There  was  no  oharge  made  in  tbe  Uoited 
States  before  or  since  this  oharge. 

2.  The  oharge  is  only  on  the  eridence  of  u 
accomplice. 

8.  The  offence  charj^  is  not  forgeiy  within 
the  law  of  the  United  States. 
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4.  The  charge  ia  not  within  the  trentj,  and  is 
eoDdooed  by  a  statute  of  limitatioa  in  the  Uoited 
States,  which  period  (two  years)  had  expired 
before  the  charge  was  made. 

See  1  Parker,  Grim.  Rep.  108:  Ez  parte  Martin, 
4  C.  L.  J  N.  8.,  198;  29-80  Vio.  cap.  45,  sec  8. 

M.  C,  Cameron,  Q.  0.,  contra. 

The  remedy  is  not  by  habeas  corpus. 

It  is  Dot  necessary  that  the  charge  should  haTe 
been  made  in  the  United  States  before  proceed- 
isghere:  Reg.  ▼.  Andtrton,  4C.  L.  J.  N.  8.,  816; 
Ex  parte  Martin,  ubi  tup.  :  The  Queen  t.  Oould,  20 
U.  C.  C.  P.,  164. 

Fagitives  from  justice  are  not  entitled  to  the 
benefit  of  the  limitation  claimed,  6  Cranch  87 ; 
1  Wharton's  Am.  Law,  sec.  486. 

The  ease  was  argued  before  Mr.  Justice  Adam 
Wilson,  who  prepared  the  following  judgment, 
▼bich,  however,  was  deU?ered  by  the  Chief  Jus- 
tice of  the  Common  Pleas  during  the  absence  of 
the  former  learned  judge  on  circuit. 

A.  WiLsoH,  J. — It  was  objected  that  no  ehaxge 
had  been  made  in  the  United  States  against  the 
prisoner  for  the  alleged  offence,  and  that  until 
criminal  proceedings  bad  been  taken  there,  none 
eonld  properly,  under  the  treaty  and  our  sta- 
tntea  passed  for  giving  effect  to  Che  same,  be 
initiated  here. 

The  statute  of  the  Dominion,  81  Vic.  ca|$.  94, 
(Reserved  Act;  see  82, 83  Vic.  p.  zi.)  reciting  the 
treaty,  refers  to  "  persons  who  being  charged  with 
the  crime  of  mnrder,  &c.,  within  the  jurisdiction 
of  the  high  contracting  parties,  should  seek  an 
asylam,  or  should  be  found  within  the  territories 
of  the  other,  provided  that  this  should  only  be 
done  upon  such  evidence  of  criminality,  as  accord- 
ing to  the  laws  of  the  place  where  the  fugitive  or 
person  so  charged  should  be  fonnd,  would  justify 
hig  apprehension  and  commitment  for  trial  if  the 
crime  or  offenee  had  been  there  committed,  &c." 

The  charge  may  therefore  be  made  within  the 
jarisdiction  of  either  of  the  high  contracting 
parties,  in  case  the  evidence  of  criminality, 
*' according  to  the  laws  of  the  place  where  the 
fagittve  or  person  eo  charged  should  be  found. 
Would  justify  his  apprehension  and  commitment 
for  trial  if  the  crime  or  offence  had  been  there 
committed.*'  The  language  of  the  enacting  part, 
(i^ec.  ])  is  to  the  same  effect 

I  should  have  thought  that  the  statute  per- 
mitted a  charge  to  be  made  here  against  a  perBon 
^ho  had  committed  an  offence  within  the  treaty 
in  the  United  States  of  America,  although  no 
charge  had  been  begun  there  against  the  person 
for  that  offence,  and  I  should  have  thought  it  to 
be  free  from  all  doubt  but  for  the  second  section 
of  the  act,  which  enacts,  that  "  In  every  case 
of  complaint  and  of  a  hearing  on  the  return 
of  the  warrant  of  arrest,  copies  of  the  deposi- 
tions upon  which  the  original  warrant  was 
granted  in  the  United  States,  certified,  &c., 
®ay  be  received  in  evidence  of  the  criminality  of 
the  person  so  apprehended."  The  Con.  Stat  of 
Canada,  ch  89,  sec.  2,  referred  to  the  original 
J^arrant,  not  as  the  warrant  that  v>ae  granted, 
hnt  which  "  may  have  been  granted." 

I  do  not,  however,  consider  the  statute  to  re- 
<lQire  that  no  charge  should  be  laid  here,  when 
tbe  offence  has  been  committed  in  the  United 
States,  until  a  warrant  has  been  granted  there. 

The  legal  functionary  is  bound  to  act  hero  ''on 
complaint  under  oath  or  affirmation  charging  any 


person,  Ac,"  with  one  of  the  treaty  offences. 
I  And  when  the  person  charged  is  brought  before 
the  judge  or  other  person  who  directed  the  arrest, 
the  judge  or  other  person  is  to  examine  on  oath, 
**  any  person  or  persons  touching  the  truth  of 
the  charge,  and  upon  such  evidence  as  according 
to  the  laws  of  this  Province,  would  justify  the 
apprehension  and  committal  for  trial  of  the  per- 
son accused,  if  the  crime  had  been  committed 
here,  the  judge  or  other  person  shall  issue  his 
warrant  for  the  commitment  of  the  person 
charged,  to  remain  until  surrendered  or  duly 
discharged. '' 

The  judge  or  other  person  acting  may  proceed 
upon  original  vivd  voce  testimony  in  like  manner 
**  as  if  the  crime  had  been  committed  in  this  pro- 
vince." He  may,  however,  also  receive  copies  of 
the  depositions  on  which  the  original  warrant  was 
issued  in  the  United  States  /in  evidence  of  the 
criminality  of  the  accused. 

This,  however,  is  an  enabling  act.  There  is  no 
obligation  on  the  prosecutor  to  produce  such  de- 
positions. Ai^  I  do  not  conceive  that  the  statute 
requires  there  shall  be  first  such  depopitions 
taken,  and  a  warrant  granted  thereon  in  the 
United  States,  to  give  jurisdiction  to  the  magis- 
trate here. 

The  purpose  of  the  statute  was  to  permit  the 
foreign  evidence  to  be  made  use  of  here,  and 
not  to  make  it  obligatory  in  the  foreign  country 
to  have  issued  a  warrant  against  the  offender  as  a 
basis  for  our  authority  to  act 

When  once  the  foreign  officers  have  the  person 
accused  surrendered  to  them  for  removal  from 
this  country  it  must  be  for  themselves  to  justify 
their  detention  of  thejperson  in  their  own  country. 

It  may  be  that  in  cases  of  felony  there  the 
detention  may  be  justified  by  any  one  in  like 
manner,  and  to  tbe  like  extent  that  it  may  be 
justified  here  without  a  warrant  at  all.  But 
whether  it  can  or  cannot,  or  whether  the  offence 
is  there  a  felony  or  not,  can  make  no  difference 
here. 

Our  concern  must  be  to  deal  with  these  foreign 
offences  in  our  own  country  in  like  manner  aj  if 
they  had  been  committed  here :  to  enforce  the 
treaty  effectually  and  in  good  faith,  and  to  leave 
all  questions  of  municipal  law  between  the  foreign 
authorities  and  their  prisoner  to  be  dealt  with 
and  settled  by  their  own  system  with  which  in 
that  respect  we  have  nothing  whatever  to  do. 

I  am  therefore  of  opinion,  that  it  was  not  neces- 
sary that  an  original  warrant  should  have  been 
granted  in  the  United  States  for  the  apprehension 
of  the  person  accused,  to  enable  proceedings  to 
be  effectually  taken  agi^inst  him  in  this  Province, 
for  an  offence  within  the  laws  of  the  treaty. 

The  second  objection  was,  that  the  direct  evi- 
dence of  criminality  was  that  of  two  accomplices, 
and  that  such  evidence  was  not  sufficient  to 
establish  the  charge  without  proper  corroborative 
testimony. 

1  do  not  attribute  much  weight  to  this  objec- 
tion, the  evidence  of  accomplices  is  admissible, 
and  jurors  may  when  the  rule  of  law  with  respect 
to  such  persons  has  been  explained  to  them,  find 
a  verdict  on  the  evidence  of  accomplices  alone. 
Justices  holding  such  preliminary  investiga- 
tions, may  assuredly  do  so,  when  the  question  is 
whether  the  accused  shall  be  put  upon  his  trial 
or  not;  and  when  all  such  questions,  as  to  how 
far  his  accomplices  are  to  be  credited,  will  be 
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duly  and  at  the  proper  time  coosidered,  the  ob- 
jeotioQ  is  not  sustainable. 

It  was  thirdly  alleged,  that  the  faets  did  not 
shew  that  the  offenoe  of  forgery  had  been  com- 
mitted. It  appears  to  me  the  offence  has  been 
sufficiently  charged  and  proTod  to  constitute  the 
crime  of  forgery. 

If  it  be  under  the  act  of  1828  (see  Laws  of  the 
United  States,  Dunlop,  p.  678,  ch.  88),  the 
offence  is  a  felony. 

If  it  be  under  the  act  of  1863  (see  United 
States  Statutes  at  Large,  STth  Congress,  ch.  67), 
the  offence  will  I  preeume  be  a  misdemeanour. 

And  if  it  be  under  the  act  of  1866,  89  Cougress, 
ch.  24,  it  is  a  felony. 

But  whether  a  felony  or  misdemeanour  can  be 
of  no  consequence — it  is  neTcrtheless  the  offence 
of  forgery,  and  it  is  with  that  alone  that  the 
treaty  and  the  statute  deal. 

It  was  lastly  objected  that  the  accused  could 
not  be  legally  apprehended  here  upon  the  charge, 
because  the  offence,  if  committed  at  all,  was  com- 
mitted more  than  two  years  before  the  complaint 
was  msde  against  him,  and  by  the  law  of  the 
United  States,  the  lapse  of  two  years  was  a  bar 
to  the  criminal  prosecution. 

The  period  of  limitation  was  denied.  It  was  said 
to  be  fire  years  in  cases  which  affected  the  United 
States  reTeoue.  If  it  be  restricted  to  the  term  of 
two  years,  then  it  was  said  the  case  must  fail. 

It  was  answered  on  the  other  hand  that  it  was 
a  matter  of  defence  only,  and  the  defence  might 
be  repelled  by  showing  that  the  accused  was  a 
fttgitife  from  justice. 

It  appears  to  me  that  what  the  judicial  officer 
in  this  country  has  to  do,  is  to  determine  the 
primA  facie  criminality  of  the  accused,  to  deter- 
mine whether  the  eyidence  is  sufficient  to  sustain 
the  charge  or  not. 

It  is  not  by  any  means  determined  in  the 
United  States  whether  a  demurrer  will  lie,  or  a 
motion  in  arrest  of  Judgment  may  be  made,  if  the 
indictment  show  the  offence  to  have  been  com- 
mitted beyond  the  statutory  period. 

The  accused  is  at  liberty  to  take  the  benefit  of 
the  limitation  under  the  general  issue,  and  the 
prosecutor  may  show  in  reply,  that  the  accused 
is  not  entitled  to  the  bene^t  of  the  protection  by 
reason  of  his  flight  from  justice. 

It  appears  to  me  it  will  be  Tery  inconvenient 
if  the  magistrate  here  is  compelled  to  go  beyond 
the  law  of  enquiry  as  to  criminality. 

Suppose  some  pardoning  statute  to  be  relied 
on — with  many  exeoptions  and  special  provi- 
sions — and  the  accused  claims  the  benefit  of  it 
on  the  claim  for  extradition.  Is  the  magistrate 
to  try  this  collateral  question,  whether  the  ao- 
cused  is  or  is  not  within  its  provisions,  or  has  or 
has  not  forfeited  his  claim  to  its  protection  f 

The  limitation  is  %  matter  of  defenee ;  the 
accused  is  entitled  to  the  advantage  of  it  by  plea, 
or  by  some  proceeding  in  the  nature  of  a  plea,  and 
he  may  be  precluded  firom  getting  the  advantage 
of  itby  a  proper  replication,  or  by  counter  evi- 
dence in  the  nature  of  a  replication. 

It  affects  his  liability  to  be  prosecuted  or 
convicted,  it  does  not  affect  his  criminality. 

On  the  whole,  I  think  the  accused  should  be 
remanded  generally  to  the  custody  from  whence 
he  came,  to  abide  the  decision  of  his  Excellency 
the  Governor-General  nnder  the  statute. 

PrUoner  remanded. 


ENGLISH  REPOBTS. 


Tbi  Qubks  y.  KiLHaM. 

FoIk  prtUncet—"  dfbiainin^  gooda^Larctny  CcnuUdcXk*. 
Ad  rU  d  93  VieL  c  S9J  t.  8S. 

To  oonstitute  an  obtaining  by  feUe  pretenMs  tber«  onut 
be  an  iutenUoa  to  deprive  the  owner  whoUj  of  tbe  pTo- 
perty. 

The  prisoner  faliely  pretended  that  be  had  been  sect  t? 
A.  B.  to  order  and  obtain  a  horse  for  hire  for  hvn.  T^ 
horse  was  accordingly  deliveied  to  the  pruwatr.  vb<- 
after  driving  it  daring  the  day,  returned  it  to  tiie  o^as? 
in  the  evening. 

Hdd^  that  tlie  prisoner  could  not  he  found  giultj  of  o^ 
taining  the  horse  by  false  pretences. 

[C.  C.  &,  IS  W.  R  957] 

Case  stated  by  the  Recorder  of  the  Citj  of 
York. 

James  Kilham  was  tried  before  me  at  the  list 
Easter  Quarter  Sessions  for  the  city  of  fork  cb 
an  indictment  containing  three  counts,  the  firs: 
count  of  which  was  as  follows : — **  City  of  Yftrk 
to  wit.  The  jurors  for  our  Lady  the  Qaeen  opoa 
their  oath  present  that  James  Kilham,  on  tbe 
13th  day  of  March,  in  the  year  of  oar  Lori 
1870,  in  the  city  of  TorlL,  unlawfully  and  knov- 
ingly,  did  falsely  pretend  to  Henry  Burtoo,  thet 
being  an  ostler  in  the  service  of  James  Thscknj 
and  Edward  Thackray,  then  keeping  horses  for 
hire  in  the  city  aforesaid,  that  be  the  saidJaots 
Kilham,  was  then  sent  by  Mr.  Hartlej  (therebj 
then  meaning  a  son  of  Mr.  Thomas  Gil^B 
Hartley,  then  living  in  Davy  gate,  in  the  said 
city),  to  order  and  obtain  for  hire  a  horse  for 
him,  the  said  first  mentioned  Mr.  Hartlej,  to 
drive  on  a  journey  to  Elvington,  to  be  re^jt^ 
half-past  nine  of  the  clock  the  next  moroicg,  bj 
means  of  which  said  false  pretences  the  SAi 
James  Kilham  did  then  nolawfliUy  obtaio  from 
the  said  Henry  Burton  a  eertJtin  horae  of  tJi« 
goods  and  chattels  of  the  said  James  Thacknj 
and  Edward  Thackray  with  intent  thereby  thra 
to  defraud.  Whereas,  in  truth  and  io  faet,  the 
said  James  Kilham  was  not  then  sent  by  the  v^ 
Mr.  Hartley  or  any  son  of  the  said  Mr.  Thomu 
Gibson  Hartley,  then  living  in  Davygate  afor«- 
said,  to  order  and  obtain  for  hire  a  hone  for  bin 
to  drive  oil  a  journey  to  Elvington,  to  be  ready  tt 
half-past  nine  of  the  dock  the  next  moroio^  tf 
he,  the  said  James  Kilham  well  knew  at  the  tiisa 
when  he  did  so  falsely  pretend  as  aforesaii'' 

There  were  two  other  connta,  slightly  Tiri^! 
in  form  but  the  same  in  aabetaaee.  The  evidaei 
on  the  part  of  the  proeeeatioa  was  that  ^ 
priaoner  had  oftUed  at  the  livery  stables  of  Measn. 
Thaekray,  who  were  duly  lioensed  to  let  oat 
horsei  for  hire,  on  the  evening  of  the  18th  of 
March  last  and  stoted  to  the  ostler  that  he  vtf 
■ent  by  a  Mr.  Gibson  Hartley  to  order  a  horse  (o 
be  ready  the  next  morning  for  the  use  of  i  fo> 
of  Mr.  Gibfon  Hartley,  who  was  a  oastomtr  of 
the  Messrs.  Thackray.  Aoeor<Ungly,  the  next 
morning  the  prisoner  called  for  the  horse,  vbidi 
was  delivered  to  him  by  the  ostler.  The  priMBor 
was  seen  in  the  ooarse  of  the  same  day  dririBS 
the  horee,  which  he  retamed  to  Messrs.  Tha^t- 
ray's  stables  in  the  evening.  The  hire  for  the 
horse,  amounting  to  seven  shillings,  was  never 
paid  by  the  prisoner.  Mr.  Hartley  and  hii  m 
denied  that  they  had  authorised  the  prisoser  » 
hire  any  horse  for  them,  or  that  the  P^f  °^  J!f° 
used  the  horse  for  any  purpose  of  theirs,  lo^ 
prisoner  waa  found  guilty,  bat  I  respited  the  ses- 


September,  1870.]         LOCAL  COURTS'  k  MUNICIPAL  GAZETTE.  [Vol.  VL— 148 


tence  and  admitted' him  to  bail  till  the  opiDion  of 
the  Coart  for  Crown  Cases  Reserred  oonld  be 
taken.  I  desire  the  opinion  of  the  Court  as  to 
whether  the  prisoner  oonld  properly  be  found 
guilty  of  obtaining  a  chattel  by  false  pretences 
within  the  roeaoing  of  the  statute  24  ft  26  Vict, 
c.  96,  s.  88.  The  ease  of  Beg  t.  BouUon,  1 
Denison's  Crown  Cases,  508,  was  relied  on  on  the 
part  of  the  prosecution. 

Edwin  Plckbb  Prion,  Recorder. 
April  19,  1870. 

May  7. — No  counsel  appeared  toe  the  prisoner. 

A  Simpion,  for  the  prosecution.  Obtaining 
money  by  way  of  loan  by  a  false  pretence  has 
been  held  to  be  within  the  former  statute,  7  & 
8  Geo.  4,  c  29,  s.  63 ;  Reg.  t.  CroMley  2,  Moo. 
&  R.  17,  Patteson,  J.,  laying  it  down  that  the 
terms  of  that  Act  embrace  erery  mode  of  ob- 
taining money  by  false  pretences,  by  loan  as  well 
aa  by  transfer.  Reg.  t.  BouUon  (1  Den  C.  C.  608), 
is  Tcry  like  the  present  case.  There  the  prisoner 
obtained  by  a  false  pretence  a  railway  ticket  for 
a  journey  from  Bendford  to  Huddersfield,  which 
would  hate  had  to  be  gif  en  up  at  the  end  of  the 
j  ouraey ;  though  in  fact  the  prisoner  was  stopped 
on  the  line  and  the  ticket  taken  from  him.  What 
the  prisoner  obtained  there  was  the  use  only  of 
the  ticket  for  the  time  during  which  the  Journey 
would  last ;  and  it  appears  from  the  Judgment, 
which  was  a  considered  one,that  the  fact  that  the 
ticket  was  to  be  returned  was  present  to  the  mind 
of  the  Court.  The  learned  editor  of  Russell  on 
Crimes  (vol.  2,  p.  646,  note/>.)  questions  that  de- 
cision, and  puts  the  rery  case  now  before  the 
Court  as  on  the  same  footing  with  it.  In  that  he 
is  right,  but  it  is  submitted  that  the  case  oAnnot 
DOW  be  questioned,  and  is  binding  on  the  Court 
This  Court  has  already,  in  Morriton*t  ease,  7  W. 
R.  654.  Bell,  158,  167.  held  itself  bound  hjReg. 
T.  Bouhon.  The  statutes  relating  to  false  pre- 
tences were  originally  passed  to  avoid  the  diffi- 
culty which  eiisted  of  couTicUng  of  larceny  any 
person  who  bad  obtained  the  property  in  the 
goods  by  fraud,  and  '*  they  were  not  intended  to 
mitigate  the  common  law  :*'  2  East,  P.  C.  689. 
The  first  statute  was  88  Hen.  7,  o.  1,  and  was 
confined  to  the  case  of  obtaining  goods  by  false 
tokens,  and  that  was  extended  by  80  Qeo.  2,  o.8, 
to  all  cases  where  goods  were  obtained  by  false 
pretences  of  any  kind.  FWillis,  J. — The  words 
in  the  preamble  of  88  Hen.  8,  o.  1,  are  *'  get 
into  their  hands  or  possession."  The  note  to 
2  East,  P.  C.  689,  goes  to  show  that  that  was  not 
meant  to  apply  to  a  case  of  obtaining  the  use 
only,  but  rather  to  oases  where  actual  possession 
was  obtained.] 

Per  CuaiAM.— The  question  ndsed  by  this  easo 
is  a  Tery  important  one,  and  the  rule  to  be  laid 
down  will  be  one  of  general  application.  The 
Court  is  much  indebted  to  the  learned  coonsal 
for  the  prosecution  for  his  able  argumonti  and 
will  take  time  to  oonsider  its  Judgment 

Car.  aeh.  PwlL 

June  4.— The  Judgment  of  the  Court  was  now 
delWered  by 

Boy  ILL,  C.  J.—We  are  of  opinion  that  the  eon- 
viction  in  this  case  cannot  be  supported.  The 
statute  *J4  it  26  Vict.  o.  96,  s.  88,  enacts  that, 
**  whosoever  shall,  by  any  false  pretence,  obtain 
from  nuy  otlier  portion  any  chattel,  money,  or 
Talu4bie  security,  with  intmt  to  defraud,  shall 


be  guilty  of  misdemeanour.*'  The  word  **  obtain" 
in  this  section  does  not  mean  obtain  the  loan  of, 
but  obtain  the  property  in  any  chattel,  &o. 
This  is  to  some  extent  indicated  by  the  proTiso. 
that  if  it  be  proved  that  the  person  indicted 
obtained  the  property  in  such  manner  as  to 
amount  in  law  to  laroeny,  he  shall  not,  by  reason 
thereof,  be  entitled  to  be  acquitted  ;  but  it  is 
made  more  clear  by  referring  to  the  earlier  sta- 
tute from  which  the  langnage  of  ^ectina  88  is 
adopted.  The  7  &  8  Geo  4,  c.  89.  recites  that 
**a  fiiilnre  of  Justice  frequently  arises  from  the 
subtle  distinction  between  larceny  and  fraud," 
and  for  remedy  thereof  enacts  that  if  any  person 
shall  by  any  false  pretence,  obtain,  &o.  The 
subtle  distinction  which  the  statute  was  intended 
to  remedy  was  this,  that  if  a  person  by  fraud 
induced  another  to  part  with  the  possession  only 
of  goods,  and  oouTcrted  them  to  his  own  use,  this 
was  laroeny;  while,  if  he  induced  another  by 
fraud  to  part  with  the  property  in  the  goods  as 
well  as  the  possession,  this  was  not  larceny. 
But  to  oonstitute  an  obtaining  by  false  pretences 
it  is  equally  essential,  as  In  larceny,  that  there 
shall  be  an  intention  to  depriTc  the  owner  wholly 
of  his  property,  and  this  intention  did  not  exist 
in  the  ease  before  us.  In  support  of  the  con- 
Tiction  the  case  of  Reg.  ▼.  BouUon,  1  Den,  C.  C. 
608,  19  L.  J.  M.  C.  67,  was  referred  to.  There 
the  prisoner  was  indicted  for  obtaining  by  false 
pretence  a  railway  ticket  with  intent  to  defraud 
the  company.  It  was  held  that  the  prisoner  was 
rightly  oonricted,  though  the  ticket  had  to  be 
given  up  at  the  end  of  the  Journey.  The  reasons 
for  this  deoision  do  not  very  clearly  appear,  bat 
it  may  be  distinguished  from  the  present  case  in 
this  respect,  that  the  prisoner  by  using  the  ticket 
for  the  purpose  of  traTelUng  on  the  railway,  en- 
tirely conrertad  it  to  his  own  use  for  the  on'y 
purpose  for  which  it  was  capable  of  being  nppli- 
ed.  In  this  ease  the  prisoner  never  inteud^d  to 
depriTO  the  prosecutor  of  the  horse  or  the  pro- 
perty in  it,  or  to  appropriate  it  to  himself,  but 
only  intended  to  obtain  the  use  of  the  horse  for 
a  limited  time.  The  eonriotaon  must,  therefore, 
be  quashedi 

Conviction  quashed, 

COBSESPONBENCE. 

Difiiium  CourU  —  Subpmruu  —  Feet  to 

Attomef/i. 

To  THB  Rditobs  ov  tm  Local  Couetb  Oazbtti. 

GmTLBmN, — Section  100  of  the  Diyision 
Court  Act  allows  parties  *'to  obtain  from 
either  of  the  saperior  courts  of  common  law 
a  subpcBOS  requiring  the  attendance  of  wit- 
nesses residing  out  of  the  county,*'  but  no 
provision  is  made  either  in  the  Act  or  Rules 
for  its  cost 

Some  time  since,  on  behalf  of  a  plalntifi^  I 
issued  a  superior  court  subpoena,  on  which  the 
witness  attended,  and  a  Tvdict  was  giyen  for 
the  plsintifit  The  cleric  now  refuses  to  allow 
him  the  fees  taxable  thereon,  according  to  the 
saperior  court  tarifl^  stating  that  he  has  no 
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authority  to  allow  more  than  the  $1  paid  for 
it,  and  50c.  for  the  copy. 

It  seems  to  me  there  is  a  case  reported  in 
your  Journal,  to  the  effect  that  a  subpoena, 
being  a  writ,  must  be  issued  by  an  attorney, 
and  endorsed  with  his  name,  Ac ;  but  whether 
or  not,  I  think  that  no  one  but  an  attorney 
can  issue  such  process.  The  fact  of  the  act 
requiring  it,  is  sufficient  authority  for  the 
allowance  of  the  fees  properly  taxable  thereon, 
according  to  the  tariff  of  the  court  firom  which 
issued. 

As  the  clerks  of  this  court  look  to  your 
OiuetU  for  information  and  precedent  in  their 
practice,  your  remarks  on  the  above,  either 
as  to  the  law  or  the  practice  of  the  Division 
Court  clerks  generally,  will  be  accepted  as  a 
favor.  Yours,  Ac.,  Lex. 


[If  the  clerk  has  taxed  the  amount  disbursed 
for  the  subpoena  and  the  proper  allowance  for 
y the  expcHBes  of  witnesses  according  to  the  scale 
settled  in  the  Superior  Courts,  he  has  done 
all  that  the  100th  section  of  the  Dirision  Court 
Act  justifies  (see  O'Brien's  D.  C.  Acts,  p.  50, 
note  g).  There  is  nothing  whatever  provided 
by  the  Division  Court  Acts  which  sanctions  the 
allowance  of  fees  to  an  attorney  for  suing  out  a 
subpoena,  nor  is  it  at  all  essential  that  an  at- 
torney should  be  employed  for  the  procuring 
of  either  a  Superior  Court  or  a  Division  Court 
subpoena.  "Lex"  must  be  well  aware  that 
there  is  no  tariff  whatever  of  fees  taxable  to 
an  attorney  as  against  the  opposite  party  in 
the  Division  Courts,— 'nor  ia  such  a  thing  con- 
templated, but  the  reverse  (see  /&.,  p.  14,  gea 
86,  and  note  (m)^ — ^Eds.  L.  0.  G.] 


To  Thb  Editors  or  thx  Law  Jouoxal. 

GENTLKxxNy  —  A  man  bequeaths  his  per- 
sonal property  to  his  daughtMra^  leaving  hiA 
real  estate  to  an  only  8O0,  making  a  proviso 
that  the  soh  shall  maintain  hia  mother  during 
life,  or  60  long  as  she  reio|ui^a  the  widow  of 
the  testator*  Please  state  in  the  ntxt  number 
of  the  Journal  if  she  will  be  obUged  to  com- 
ply with  the  conditions  of  the  will,  or  will 
she  have  power  to  set  aside  the  will  and  plaim 
one-third  of  the  real  estate.  Al^  if  a  work 
entitled  the  **  Canadian  Domestic  Lawyer  "  is 
recognised  by  the  profieasion  af  good  authority. 

Hoping  that  you  will  favor  with  an  ea^^ 
reply,  I  repaain  ypur  obedieipil  servant, 

Inquirvs< 

Sheffield,  Sept  Vth,  1870. 


[The  question  of  law  put  by  our  correspon* 
dent  is  not  one  that  comes  within  our  rule  to 
answer.  He  must  consult  a  lawyer.  We  are 
not  acquainted  with  the  book  referred  to,  &nd 
therefore  can  give  no  opinion  upon  it  Tb< 
profession  have,  however,  in  a  measure,  1 
kindly  feeling  to  the  authors  of  '^Uw  mid« 
easy ''  books,  as  their  tendency  is  in  a  eeneni 
way  (not  from  any  mistakes  that  may  be  in 
them,  but  from  the  "  penny  wise  and  pound 
foolish'*  economy  of  those  who  trust  them 
alone]  to  put  money  in  the  lawyers'  pockets. 

Eds.  L  J.J 


BEVTSWS. 


The  Canadian  Illxutrattd  Kewg.    George  EL 
Desbarats:  Montreal. 

This  illustrated  weekly  makes  its  regular 
and  welcome  appearance.  We  arc  glad  to  see 
the  marked  improvement  in  its  illustrations, 
and  to  hear  that  the  enterprising  publisher  is 
encouraged  by  the  patronage  be  has  receired 
to  increase  his  exertions  to  make  it  a  first-clis^ 
periodical.  The  diflBculties  in  starting,  and 
when  started,  in  keeping  up  an  illustrated 
paper,  especially  when  its  circulation  mast  of 
necessity  be  somewhat  limited,  ore  great,  hut 
success,  we  trust,  will  be  the  result  Ast 
Canadian  paper  we  wish  it  success,  which 
its  intrinsic  value,  especially  in  the  reading 
matter  it  contains,  fully  merits. 

IMPOETANT  NBWSPAPfiR  GHANOB. 

THE  HiAVira  AMD  Hoica,  a  finely  ilIo»trsted 
journal  of  a  high  cbaracter»  hitherto  isioed 
by  Messrs  PaTTBNOiu.,  Batks  &  Co.,  has  been 
purchoaeil  by  Messrs  OsAiioa  Judd  &Co.,  of  24d 
Broadway,  New  Tork,  the  welUknown  publiabtn 
of  the  Am^rieoH  AgrkulturitL     Mesan  S.  M. 
PsTTSNGiLL  k  Co.,  wbosf  great  adTertiaing  a^ee- 
oy,  eatablisbed  in  1849,  ia  one  of  the  largest  and 
meet  reputable  in  the  world,  Sad  that  their  extes- 
aiTe  businesa  requires  their  exclasi? e  atteattoo, 
and  they  therefore  transfer  Hiaxth  aid  Hoaito 
the  new  publishers,  whose  long  experieooe  tod 
abandnnt  footlltlea  wifl  enable  them  not  oolr  u> 
malataia  the  past  Ugh  chaiadCsv  of  the  pa^^ 
hat  to  add  materially  to  its  voiae.     The  oe* 
Publiahera  also  annoanoe  a  redaction  of  the  terns 
to  $8  per  year.    The  change  will  not  at  all  affeet 
fh^Anufkan  AgrienliuniU  whieh  will  continue  oa 
independenl^  as  hez«toltore.-^The  iilattrationi 
and  reading  matter  of  the  two  Joamola  will  be 
entirely  different.    Bither  of  the  two  jonmals  will 
be  furnished  from  now  to  the  end  of  1 87 1  (^*^ 
montha ),  at  the  yearly  aubaoriptton  rate,  tix  ' 
the  Weiitfy  Hbakth  aro  Homi  at  $S(>0;  the 
MontMn  AmMMgUkU  AouoVLviafear,  f  1^^ ;  «^  ^ 
two  for  11.00. 


October,  1870.] 


LOCAL  COURTS'  &  MUNICIPAL  GAZETTE. 


[Vol.  VI.— 145 


DIARY    FOa  OCTOBER. 

1  SUN.  16th  Sunday  ajler  TrinitTf. 

9.  SUN.  17th  Sunday  afttr  TrinUy. 
15.  Sat..  Law  of  England  introduced  into  Upper Caaada, 

1792. 
1«.  SUN.  tSth  Sunday  afttr  TrinUy, 
I^.  Tues.  St.  Luke  Ecangelist. 
23.  SUN.  mh  Surday  after  THnity. 
28.  Frid.    SL  Stmo.»  and  St.  Jude. 

50.  SUN.  30th  Sunday  afUr  Trinity. 

51.  Moo.   AU  HaUotp  Eve. 


AND 

MUNICIPAL  GAZTTEE. 


OCTOBER,    1870. 


PROCEEDINGS  AT   MUNICIPAL  COUN- 
CIL  MEETINGS. 

The  roatine  of  proceedings  &t  meetings  of 
Manicipal  Councils  is  in  general  so  well  known 
to  and  followed  by  members,  that  it  is  some- 
what unusual  to  bear  of  an  exception  to  the 
general  rule. 

Such  a  case  however  came  before  the  Court 
of  Chancery  lately,  on  a  motion  to  teat  the 
▼alidity  of  a  by-law  of  the  Municipality  of  the 
Township  of  Brock,  authorizing  the  granting  a 
bonus  to  the  Toronto  and  Nipissing  Railway 
Company. 

One  of  the  questions  before  the  court  was, 
whether  the  by-law  was  duly  passed  by  the 
Council.  Upon  the  subject  coming  up  for  dis- 
cussion before  a  full  Council  of  five  members, 
including  the  Reeve,  it  was  moved  by  one  mem- 
her  and  seconded  by  another,  ^*  that  the  by-law 
be  now  read  a  third  time  and  passed,  and  that 
the  Reeve  sign  the  same,  and  cause  the  seal  of 
the  Corporation  to  be  attached  thereto,  and 
that  it  become  a  by-law  for  the  purposes 
therein  mentioned."  It  then  appeared,  as 
stated  in  the  minutes  of  the  Council,  that — 

The  above  motion  was  read  from  the  chidr  by 
the  Reeve. 

Mr.  Amey,  a  member  of  the  Council,  here 
requested  the  Reeve  to  put  the  motion. 

The  Reeve  stated  that  before  he  put  the  motion 
it  required  carefiil  consideration.  It  was  a  matter 
of  great  importance  to  the  people  of  Brock,  and 
M  such  there  was  no  hurry.  If  necessary,  he 
would  sit  there  for  a  week,  before  putting  said 
motion. 

Mr.  Amey  then  demanded  the  yeas  and  nays, 
and  insisted  on  the  Clerk  taking  the  same. 

The  Reeve  here  demurred,  and  would  not  per- 
mit it.  Nevertheless,  Messrs.  Amey,  Oarmichael 
and  Brethour  voted  yea. 


The  Council  then  adjourned  to  the^lSth  Decem- 
ber, 1870. 

All  of  which  amounted  to  this :  a  motion 
was  in  the  hands  of  the  Reeve  for  the  passing 
of  the  by-law ;  he  remonstrated  against  preci- 
pitancy, which,  as  the  learned  Chancellor 
remarked  in  his  judgment,  he  had  a  right  to 
do,  and  refused  to  put  the  motion,  which  he 
had  no  right  to  do ;  and  thereupon  a  majority 
of  the  Council  gave  their  votes  in  favor  of 
passing  the  by-law.  In  fact  the  only  thing 
wanting,  to  make  all  the  proceedings  regular, 
was,  that  the  motion  should  have  been  put  to 
the  Council  through  the  Reeve.  But  this  he 
did  not  do,  either  from  ignorance  of  his  duty 
or  a  perverse  disregard  of  it 

The  Municipal  Act  provides  for  the  case  of 
the  death  or  absence  of  the  head  of  the  Coun- 
cil, but  says  nothing  of  the  case  of  his  refusing 
to  perform  his  duties, — perhaps  not  choosing 
to  contemplate  the  possibility  of  such  a  case 
occurring.  But  the  essential  requirement  of 
the  statute  is,  that  the  will  of  the  majority 
shall  govern;  and  where  that  is  clearly  ex- 
pressed, though  not  in  the  most  formal  manner, 
the  intention  of  the  majority  will  be  carried 
out  in  all  proper  cases. 

As  to  the  course  taken  by  the  majority  of 
the  Council  on  this  occasion,  though  they 
might  have  acted  differently,  and  possibly 
with  more  apparent  attention  to  form  (as  was 
taken  in  another  case  somewhat  similar),  the 
learned  Chancellor  remarked : 

"I  cannot  say  that  they  misapprehended  their 
podtion ;  they  had  to  choose  between  taking  the 
course  they  did  take,  and  allowing  their  functions 
as  a  deliberative  and  legislative  body  to  be  virtu- 
ally paralysed  at  the  wiU  of  one  of  their  own 
body.  What  they  did  was  4x  nteetsUate  ret.  In 
my  judgment,  they  rightly  decided  not  to  abdi- 
cate their  functions  because  their  presiding  officer 
had  most  improperly  abdicated  his." 

In  the  case  we  have  spoken  of  sa  somewhat 
similar  to  this  [Preiton  ▼.  Totomhip  of  Man- 
««r«,  21  U.  C.  Q.  B.  626),  the  by-law  appeared 
to  have  been  already  passed,  and  the  refusal 
of  the  Reeve  was  to  sign  it,  and  to  put  the 
corporate  seal  to  it  It  was  then  moved  that 
he  should  leave  the  chair,  which  he  did,  either 
without  objecting,  or  protesting,  the  afSdavits 
differing  upon  that  point ;  and  thereupon  the 
Deputy  Reeve  was  placed  in  the  chair;  and 
he,  as  stated  in  the  judgment,  by  the  direction 
of  the  Council,  signed  Uie  by-law  and  put  the 
township  seal  to  it    The  by-law  waa  held  to 
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bo  valid,  the  court  designating  the  conduct  of 
the  Reeve  as  capricious  or  obstinate,  and  hold- 
ing the  remaining  members  of  the  Council  to 
be  "quite  justified  in  requiring  the  Deputy 
Reeve  to  do  what  the  Reeve  previously  refused 
to  do." 


ATTACHMENT  OF  DEBTS. 

We  direct  our  Division  Court  readers  to  the 
case  of  Brown  v.  McGvffin^  reported  in  other 
columns,  as  to  the  effect  of  an  assie^nment  of 
the  debt  sought  to  be  attached  and  how  far 
this  is  alfected  by  notice  to  the  garnishee. 

Now  that  jurisdiction  is  given  to  Division 
Courts  in  matters  of  this  kind,  cases  on  the 
subject  which  formerly  were  of  ia teres t  to 
lawyers  alone  are  now  of  importance  to  those 
whom  we  now  address.  The  cases  deciding 
the  leading  principles  which  govern  the  Supe- 
rior Courts  and  which  are  therefore  in  point 
in  the  Local  Courts,  will  be  found  in  Mr. 
O'Bricn^s  book  of  notes  on  the  last  Act  We 
shall  give  our  readers  the  benefit  of  any  new 
cases  on  the  subject 

The  recent  enactment  is  found  to  be  very 
beneficial  and  on  the  whole  to  work  well,  and 
none  the  less  so  as  the  jurisdiction  of  the 
Division  Courts  in  this  matter  is  more  ample 
than  that  of  any  other  Court 

SELECTIONS. 


CONTRABAND  OP  WAR. 

The  war  between  Trance  and  Prussia  will 
make  it  ncessary  for  commercial  lawyers  to 
rub  up  their  old  lore  op  the  sul^ect  of  "  con- 
traband,*^ a  topic  of  much  itnport  to  shippers, 
ship-owners,  and  insurers.  The  decision 
whether  any  particular  cargo  of  goods  is  or  is 
not  contraband  of  war  lies  theoretically  as 
well  as  practically  with  the  Prize  Court  of  the 
capturing  power,  whose  deoisioQ  is  a  decision 
in  re  my  and  not  to  be  Impugned  in  any  court 
It  will  be  remembered  that  though  a  foreigu 
judgment  in  personam  may  be  reviewed^  a 
foreign  judgment  in  rem  may  not  There haa 
indeed  boen  a  disposition  on  the  part  of  the 
prenent  Lord  Chancellor,  amon^  other  judges, 
to  hold  that  even  a  foreign  ju^^ent  in  rem 
tnaj  be  reviewed  if  on  its  face  it  ims  proceeded 
on  a  gross  di;^cegard  of  the  comity  of  nations 
(see  bimpison  ^..Fogo^  11  W.  B.  418 ;  and  the 
report  ol  Ctistrigue  ▼*  Imrie,  in  the  Ejichequer 
rbamber,  0  Wl  R.  455);  but  it  ia  in  a  high 
degree  improbable  that  a  foreign  Prize  Court 
decision  would  ever  be  disregarded  by  any  of 
our  courts.  Indeed,  apart  frdm  their  being 
decisions  hh  rem  tiiere  appears  tp.  be  a  sort  <^ 
understanding  that  Prise  Court  docisioM^  mre 


conclusive  on  the  matters  before  them.  Wh«B 
we  speak  of  a  Prize  Court  decision  being  un- 
questionable in  the  court  of  another  power  we 
shall  of  course  be  understood  as  meaoiog 
unquestionable  for  the  purposes  of  que>tions 
arising  in  the  foreign  court  and  hinging  upon 
the  question  decided  in  the  Prize  Court,  «s, 
for  instance,  in  insurance  matters. 

Contraband  may  be  confiscated  by  the  cap- 
tor, beyond  which  there  is  this  further  coo- 
sequence,  that  any  insurance  upon  it  is  roid. 
A  contract  to  insure  contraband  is  void,  be- 
cause it  is  a  contract  to  export  under  circum- 
stances which  render  the  exportation  illtrgal, 
and  if  the  act  be  illegal,  an  insurance  to  protai 
the  act  is  illegal  likewise. 

At  the  present  moment  all  sorts  of  questions 
are  being  asked  as  to  whether  or  not  thi^that 
and  the  other  is  contraband  of  war.  Without 
following  QrotiuB  into  bis  three  classifications 
of  munitions  of  war,  goods  applicable  for  pies- 
sure  and  not  for  war,  and  goods  of  a  mixed 
natrue  {ancipitis  utu*)^  we  will  state  as  shartlj 
as  we  can  the  present  acceptation  of  the  sub- 
ject All  muniments  of  war  conveyed  to  a 
belligtrent  are  of  course  contraband;  alsoalJ 
goods  conveyed  to  a  bkiokaded  port  ^s  to 
what  is  or  is  not  a  blockaded  port,  it  i<«  mal^ 
rial  to  notice  the  4th  article  of  the  French 
Emperor's  proclamation,  that  "blockades, in 
order  to  be  binding,  must  be  effectual ;  that  \% 
they  must  be  maintained  by <a  force  really  8uffi- 
dent  to  prevent  the  enemy  from  obtaioiog 
access  to  the  ooast"  Thia  merely  expresses 
what  has  been  deeided  in  our  own  Engli&li 
courts.  Two  things  are  necessary  to  ooifi^u* 
tute  a  blockade  binding  on  neutrals;  fii^ 
that  it  should  be  notified  to  their  country; 
and,  secondly,  that  there  abould  be  really « 
substantial  blockade.  It  is  not  enough  fort 
belligerent  to  proclaim  a  blockade  which  \» 
cannot  maintaia,  butof  couc^  «  blockade  doe 
not  nec&ssarily  cease  tOhbe  a  blodcade  because 
one  or  two  ve^els  mansg^  to  xuo  the  gauntlet 
The  blockading  power  is  entitled  to  consider 
its  notification  of  a  blockade  to  the  Gorcm- 
ment  of  a  neutml  power  as  a  notification  toaU 
the  subjects  of  that  pf»ver.  But  it  seems  that^ 
with  refereooe  to  the  validity  of  an  insaranoe, 
there  is  no  such  rulei  and  the  knowledge  ^ 
the  insurers  ia  a  question  of  fact  to  be  dc^* 
mined  (Lord  Tenterdea,  in  jBarrai^v.  Wim, 
9  B.  &  C.  717)»  In  I^aflor  ▼.  TayUr  (ik 
721),  a  master  sailed  t^  a  port  not  knovii« 
whether  it  was  blockaded,  /gir  ao^  *o<i  }^ 
intending  to  violate  the  Wookade ;  th«  policy, 
also,  on  the'  ship  was  Jiran)^  upon  «  douW 
whether  tha  Wopkade  would  bQ  subsistiog  l>5 
the  time  the  4»bip  arrive*  ^t;  itwiaM<i  tW 
the  voyaga,  aqd  tHvof^^rp  tto  p<rti<9«  was  v» 
illflgal  We  niaed  not,  of  cpurse,  «ay  tbM  w 
persons  w^ld  be  rcigarded  %8  .ha^QS  no^^  ^ 
matters  of  public  notoriety. 

Aa  tp  guilds  in  general*  jdp  hsrd  tnd  ■» 
definition  of  contut^band  iapilttlihlA  Tb«  ^ 
trine  of. \':ocoasi()oal/conlipaband*'  (i*M  *»^ 
deat^natiqn«  &q..*CH  WW  wd^^  ^oj^n^ <»"; 
trabapd)  has,  indeed,,  baen  found  iauU  wiU 
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by  some  text  writers,  but  may  be  regarded 
as  established  in  modern  use.     For  the  pur- 
poses of  the  present  war,  it  must  be  assumed 
that  all  sorts  of  things  may  be  contraband 
according  to  their  destination,  the  exigencies 
of  the  belligerent  at  the  port  to  which  they 
are  addressed,  and  a  hundred  other  varying 
circumstances.     Coal,  for  instance,  may  fairly 
be   considered  contraband  if  conveyed  to  a 
port    in    which    belligerent    steam  rams  are 
lying.     Resin,  rope,  and  other  articles  capable 
of  being  **  naval  stores "  may  be  contraband 
when  shipped  for  a  belligerent  dockyard  port 
Horses  may  be  contraband  if  shipped  out  to 
be  landed  for  belligerent  use.    Provisions  may 
be  contraband  if  intended  for  the  same  end 
(some  writers  have  maintained  that  such  neces- 
saries ought  to  be  incapable  of  being  contra- 
band, but  that  is  not  the  rule  now  at  any  rate). 
Some  artioles  are  from   their    nature  more 
capable  of  being  contraband  than  others ;  thus 
it  is  very  easy  to  understand  the  circumstances 
under  which  a  cargo  of  saltpetre  might  be  con- 
traband, but  (except,  of  course,  as  exported 
from  or  imported  into  a  blockaded  port)  it  is 
almost  impossible  to  oonceive  how  a  cargo  of 
violins  couid  be  oontraband. 

It  may  be  useful  to  give  a  few  notes  of 
**  contraband"  cases  decided  by  our  own  Courts 
during  the  last  French  war. 

In  The  Jongti  Margaretha  (1  Rob.  193),  Sir 
W.  Scott  (afterwards  Lord  Stowell]  observing 
that  prorisions  **  generally  are  not  contraband, 
but  may  become  so  under  circumstances  aris- 
ing out  of  the  particular  situation  of  the  war, 
or  the  conditions  of  the  parties  engaged  in  it,'* 
held  that  a  cargo  of  cheese  shipped  by  a 
Papenberg  merchant  from  Amsterdam  to  Brest 
was  contraband,  Brest  being  a  naval  arsenal 
of  France,  In  The  Zelden  B^it  (6  Rob.  98),  a 
cargo  of  cheese  shipped  from  Amsterdam  to 
Gomnuawas  held  contraband,  Corunna  being, 
••from  its  vicinity  to  Ferrol,  a  place  of  naval 
equipment,  almost  identified  with  that  port" 
In  these  cases  notice  was  taken  of  the  fkct 
that  the  cheese  was  of  the  quality  served  oat 
in  the  French  navy.  Birt  in  The  Fran  Mar* 
garetha  (%  Rob.  92)  similar  cheese  shipped 
from  Amsterdam  to  Quimper  was  held  not 
contraband,  on  a  presumption  that  Quimper, 
though  near  Brest,  wus  sufficiently  remote  for 
osrriage  purposes  to  rebut  a  prestm^iptlon  of 
the  cheese  being  destined  thither.  In  fhe 
Sunpe  (6  Rob.  187),  it  appearing  that  a  cargo 
of  biscuit  kft  Oadis  was  shipped  under  false 
papers^  and  bad  oome  fh)m  the  p^ubUc  stones 
at  Bordeaux^' b6th  ship  and  cargo  were  con*- 
demoed.  tn  The  Edward  (4  Rob.  69)  wine 
was  seined  In  a  Prussian  ^hip,  ostensibly 
boand  from  Bordeaux  to  Embden,  but  hover- 
ing iMflir  Ibe  Fhencb  cotast  H«re  the  Court 
examined  tb«  shi]^^  log,  and  arriving,  by  the 
assistance  of  the  Trinity  Elder  Brethren,  at 
the  eoticliidioh  lliati  the  intention  was  to  get 
into  Bi-^st  ^ndemhed  the  cii^. 

In  Th4  (Mnf^ttd  (iTtf^h)  (5  Rob;  275), 
Swedish  oopp«r,'itt  tfaeets,  but  nftt  adapted 
for  shi]^heaftbing,  was  held  not  contraband. 


In  7%e  Oraeffen  Van  Ghttfand  (H.  of  L,  not 
reported),  a  shipment  of  masts  in  a  Russian 
ship  for  Cadiz,  was  condemned.  The  latter 
decision  was  commented  on  in  the  judgment 
in  The  Charlotte  {Koltzenhurg),  5  Rob.  305, 
in  which  a  cargo  of  roasts  in^a  Russian  ship 
for  Nantes  (a  mercantile  port),  was  condemned, 
the  Court  holding  that  with  regard  to  an  article 
such  as  masts,  the  character  of  the  port  of 
distinction  was  immaterial,  since  even  in  a 
mercantile  port  masts  might  be  fitted  into 
privateers  (but  note  that  privateering  is  not 
on  foot  as  between  France  and  Prussia).  In 
•  The  Twee  Geffrmen  (4  Rob.  242),  Sir  William 
Scott  laid  it  down  that  pitch  and  tar  are  uni- 
versally contraband  ^*  unless  protected  by 
treaty,  or  unless  it  is  shown  that  they  are  the 
produce  of  the  country  from  which  they  are 
exported.'*  Similarly,  in  The  Neptuntis  (Rob, 
108)  it  was  held  that  sailototh  is  universally 
contraband,  even  when  destined  for  ports  of 
mere  mercantile  equipment 

We  may  also  remind  the  reader  that  as 
regards  mixed  cargoes,  "  to-  escape  from  the 
contagion  of  the  contraband,  the  innocent 
articles  must  be  the  property  of  a  different 
owner"  (Bynkerehoek,  and  see  The  Staadt 
Embden^  I  Rob.  30).  Where  a  doubtful  cargo 
is  seized  and  afterwards  released  by  the  Prize 
Court  it  is  a  frequent  practice  to  saddle  it 
with  the  captor's  expenses  (see  The  Gute 
Oeulleehaft  Michael,  4  Rob.  95).'-Soliei tar's 
Journal. 


HUMOROUS  PHASES  OF  THE  LAW, 
XH£  cq;sducx  Of  couoia. 

It  is  popularly  supposed  that  the  study  and 
pursuit  of  the  law  are  unaUractive.  It  is  true 
that  the  court  room  is  not  a  prepossessing 
apartment  To  those  unfoJKtanaJtes  of  our  race 
who  seem  to  have  an  innate  bias  toward  de- 
pravity, its  interior  must  be  (j^iiite  forbidding. 
it  is  somewhat  awful,  even  to  those  unaccus* 
tomed  litigants  who  approach  it  in  a  harmless 
way,  to  contest  civil  rights.  It  is  peculiarly 
a  bugbear  to  nervous  women.  To  some  sickly 
ladies  the  height  of  human  infelicity  seems  to 
be  an  imaginary  liability  to  be  dragged  to  the 
witness  stand.  They  know  thev  never  could 
live  through  it  We  often  wonder  that  their 
husbands  do  not  contrive  to  have  them  sub- 
poenaed, for  the  sake  of  the  experiment 

But  on  more  familiar  acquaintance,  these 
horrors  wear  away.  The  associations  of  the 
court  room  are  apt  to  degenerate  into  dullness, 
and  Hs  visitants  are  more  prone  to  gape  than 
to  tremble ;  and  yet,  to  one  who  is  an  habitual 
frequenter  of  its  precincts,  its  lemons  are  not 
unmixed  with  tfce  humorous.  On  entering  its 
yenerable  pdrtuls,  bow  quiet  and  drowsy  is  the 
aspect' of  erery  thing!  The  hall  Is  shrouded 
in  a  dim,  inrefieious  Ii$ht;  the  sun,  that  usually 
unblushing  oro,  seeitis  dfffldent  about  looking 
in  npoD  this  mysterious  realm  of  green  baize 
and  red  tape.  Long  rows  of  corpulent  books, 
almost  buried  in  dust,  surest  forgotten  re- 
searehes  of  tichdhirs  md^jurists.    The  flies  on 
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the  windows  are  of  the  fattest  and  laziest  kind 
— regular  chancery  suitors ;  while  the  spiders 
that  conceal  their  webs  in  the  recesses  of  the 
dome,  are  marrelously  agile  and  sharp,-— com- 
plete solicitors  in  their  way.  The  sheriff's 
mastiff,  sleeping  at  the  door  of  the  prisoners' 
box,  has  an  extraordinary  severe  and  unfathom- 
able countenance,  the  opposite  of  that  of  his 
master,  who  is  in  most  instances  a  good- 
natured  roan.  Half  a  dozen  superannuated 
persons,  bearing  long  and  unwieldy  poles,  flit 
in  a  noiseless  manner  about  the  room,  render- 
ing themselves  generally  useless  and  in  the 
way.  There  is  a  bald  fat  man,  with  spectacles, 
upon  the  bench,  whose  chief  occupation  seems 
to  be  to  discomfit  one  or  the  other  of  two  thin 
bald  men,  with  spectacles,  at  the  bar.  Di- 
rectly under  the  judge's  hooch  sits  the  clerk, 
whose  principal  duties,  or  rather  pleasures, 
are  to  naake  fees,  and  to  construct  good  citizens 
out  of  all  sorts  of  foreign  materials  in  the 
rough.  Close  at  his  elbow,  at  this  moment, 
sits  a  prisoner,  who  with  a  broad  grin  on  his 
face  is  laborously  signing  his  name  to  a  certain 
paper  writing;  well  may  he  smile,  for  it  is 
*'his  own  recognizance"  for  bail  that  he  is 
subscribing,  and  he  is  doubtless  thinking  what 
a  **•  muff'*  the  judge  must  be  to  let  him  off  on 
such  easy  security.  The  aged  crier,  who  looks 
as  if  he  might  have  come  over  in  the  *^  May- 
flower," rises,  and  drones  forth  his  mechanical 
**  oyez,"  in  the  same  whine  that  has  charac- 
terized it  ever  since  the  blessings  of  legal 
forms  dawned  upon  its  perishing  race.  The 
lawyers,  who  really  act  among  themselves  as 
if  they  are  a  good  sort  of  fellows,  and  seem 
unseasonably  happy  and  jovial  for  persons 
having  so  much  on  their  consciences,  are  talk- 
ing and  laughing,  in  no  wise  dismayed  by  the 
caution  of  the  crier's  formula.  They  evidently 
feel  under  no  more  restraint  than  the  disre- 
spectful son,  whose  father  excused  his  sauci- 
ness,  on  the  ground  that  they  were  so  well 
acquainted  that  they  said  almost  any  thing 
they  pleased  to  each  other.  **  Silence  in 
court!"  says  his  honor,  rapping  the  bench 
with  the  knife  with  which  he  has  been  peeling 
an  apple  while  he  read  the  morning  newspa- 
per; at  the  same  time  looking  severely  in 
every  direction  except  that  from  which  the 
disturbance  evidently  comes.  At  this  signal, 
the  superannuated  persons,  bearing  poles,  agi- 
tate themselves  out  of  their  somnolencyi 
making  great  pretense  of  activity  in  suppress- 
ing an  imaginary  tumult,  and  shortly  go  to 
roost  on  their  poles  again.  All  this  time  the 
hum  of  the  great  noisy  world  outside  acts  like, 
a  soporific  on  the  senses. 

"  Call  the  grand  jury,"  says  the  judge. 
After  they  are  called  and  sworn  to  keep  all 
sorts  of  secrets,  including  **  their  own  and 
their  fellows  "  (and  here  seems  to  be  a  reason 
why  women,  in  any  millenium  of  female 
sovereignty,  can  never  act  as  grand  jurors), 
his  honor  appoints  the  most  corpulent  and 
inactive  one  as  foreman.  Then,  after  a  caution 
from  the  old  crier  to  the  bystanders  to  **  keep 
silence  on  pain  of  fiae  and  imprigonment'^ 


(which  seems  quite  unnecessary,  because  at 
this  juncture  the  spectators  are  always  in 
breathless  suspense  to  learn  if  it  is  possible 
for  the  judge  to  say  any  thing  new),  his  honor 
rises,  and  the  jury  also  rise,  with  unmixed 
awe  and  respect  imprinted  on  their  counten- 
ances, and  his  honor  proceeds  to  char^  them, 
**  with  horse,  foot  and  dragoons."  It  is  cus- 
tomary to  observe  in  opening,  that  although 
they  may  properly  be  supposed  to  be  some- 
what familiar  with  their  duties  (which  is  not 
iniprobable,  considering  that  the  public  are 
thus  made  acquainted  vrith  them  three  or  foar 
times  a  year),  yet  it  is  required  of  him  to  make 
a  few  general  remarks.  He  then  proceeds,  at 
an  hour's  length,  to  inform  them  that  they  are 
the  conservators  of  the  public  peace,  and  the 
safeguard  of  society ;  that  they  are  selected 
from  the  most  intelligent  and  respectable  por- 
tion of  the  community  to  protect  their  persons 
and  property  from  the  hand  of  the  violent,  and 
to  point  out  the  offender  to  public  justice.  He 
then  overwhelms  them  with  a  sense  of  their 
tremendous  responsibility,  and  the  solemnity 
of  their  position.  He  then  impresses  on  them 
the  novel  theory  that  no  man  is  so  high  as  to 
be  above,  or  so  low  as  to  be  beneath,  th^  reach 
of  the  law.  He  then  opens  up  to  them  the 
terrible  consequences  which  would  ensue  if 
they  should  fail  to  preserve  strict  secrecy  as 
to  their  deliberations  and  proceedings,  and 
gives  them  a  timely  caution  to  be  impartial 
and  unprejudiced.  He  then  usually  reminds 
them  that  their  whole  duty  is  pointed  out  in 
their  oath,  which  he  proceeds  to  analyze, 
making  each  component  part  the  text  for  a 
short  discourse  of  say  fifteen  minutes;  but 
this,  as  it  is  merely  a  repetition  of  what  he  has 
already  said,  it  is  unnecessary  for  us  to  go 
through.  He  then  reminds  them  of  the  ne- 
cessity of  being  utterly  devoid  of  partiality  and 
prejudic2.  Next  he  calls  their  attention  to 
several  offences  which  our  legislature  haye 
deemed  so  much  more  heinous  than  all  others, 
as  to  be  worthy  of  specific  reprobation,  such 
as  vending  intoxicating  beverages  to  drunken 
men,  without  having  paid  the  state  for  the 
privilege ;  lending  money  at  the  rate  of  interest 
which  the  parties  think  it  worth,  when  it  hap- 
pens to  exceed  what  the  state  thinks  it  worth ; 
taking  money  from  a  candidate  for  voting  for 
him  when  the  purchased  party  would  have 
voted  for  him  in  any  event,  and  so  forth. 
These  injunctions  are  undoubtedly  most  ex- 
cellent in  a  moral  view,  but  are  never  known 
to  produce  the  slightest  practical  effect  Ho 
then  again  exhorts  them  to  divest  their  minds 
of  every  tiling  like  partiality  or  prejudice. 
And  finally  he  winds  up,  in  a  comprehensive, 
well-rounded  and  elaborate  sentence  (usually 
written  beforehand),  designed  to  comprise  ail 
that  he  has  said  before  (with  an  additional 
remark  about  the  impropriety  of  partiality  and 
prejudice),  and  thus  impress  it  on  their  minds ; 
and  with  a  bland  and  soothing  reminder  of 
the  reliance  that  the  community  place  upon 
their  unimpeachable  and  unquestioned  and 
unyarying  integrity,  intelligence  and  impartial- 
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ity,  he  dismisses  them  ta  their  secret  chamber, 
under  the  guidance  of  one  of  the  paralytics, 
who  descends  from  his  roost  for  the  purpose. 
The  reporters  for  the  press  are  very  busy  all 
this  time,  and  next  day  the  newspapers,  with 
remarkable  unanimity,  compliment  his  honor 
on  his  able,  learned  and  eloquent  *'  charge  to 
the  grand  jury."  It  has  been  frequently  no- 
ticed that  the  said  reporters,  at  or  about  the 
same  time,  are  to  be  seen  emerging  in  a  body 
from  some  temple  of  Bacchus  conveniently 
near  the  temple  of  justice,  with  a  satisfied  ex* 
pression  of  countenance ;  and  it  has  been  like- 
wise noticed  that  the  grand  jury  are  entirely 
oblivious  to  the  fact  that  the  priest  of  the  first- 
mentioned  temple  is  without  orders,  or  license, 
notwithstanding  its  propinquity  to  the  last- 
mentioned  temple. 

Next,  the  clerk  calls  the  petit  jury,  and  the 
judge  if  fresh  in  office,  or  not  looking  for  a  re- 
election, imposes  fines  on  those  delinquents 
who  fail  to  appear  and  answer ;  but  such  fines 
are  more  for  show  than  for  service,  and  are 
remitted  on  very  trivial  grounds.  His  honor 
then  announces  that  he  will  hear  excuses  from 
jurymen,  who  denire  to  be  relieved  from  the 
necessity  of  attendance.  These  excuses  are 
as  various  as  those  of  the  guests  summoned 
to  the  feast  in  the  parable,  and  comprehend 
every  ailing  and  disability  known  to  medicine 
from  bronchitis  to  bowel  complaint,  from  piles 
to  paralysis,  from  corns  to  consumption.  A 
juror  was  once  excused  for  the  reason  that  he 
had  no  control  over  his  bowels,  and  was, 
therefore,  unable  to  sit  for  any  length  of  time. 
Immediately  succeeding  him  a  juror  asked  to 
be  excused  on  the  ground  that  bis  wife  was 
momentarily  expecting  to  be  confined.  His 
request  was,  of  course,  granted — the  judge, 
who  was  a  notorious  wag,  remarking  that  the 
difficulty  complained  of  by  the  first  witness 
seemed  quite  prevalent  in  that  locality.  Deaf- 
ness is  a  standing  excuse  for  sitting,  and 
whbre  satisfactorily  established,  is  allowed  to 
prevail.  A  doubtful  instance  once  arose  in 
northern  New  York,  where  the  juror  alleging 
that  he  could  hear  only  with  great  difficulty, 
the  judge  asked  him  if  he  did  not  hear  his 
charge  to  the  grand  jury,  just  delivered  ? 
'*Why,  yes,"  was  his  reply,  **  I  heard  it,  but 
I  couldn't  make  head  or  tail  of  it !" 

If  any  cause  is  ready  for  trial,  the  clerk  calls 
a  jury  especially  for  the  purpose.  Perhaps 
there  are  not  names  enough  in  the  box. 
"Summon  talesman,"  says  the  judge.  At 
this  announcement  there  is  an  evident  flutter- 
ing  amoung  the  spectators,  and  if  the  cause  is 
understood  as  likely  to  be  tedious  or  pro- 
tracted, as  many  of  them  as  can  escape  by 
incontinent  flight,  while  the  sheriff  singles  out 
those  who  voted  against  him,  or  those  against 
whom  for  any  other  reason  he  holds  a  grudge. 
^  After  the  exercise  of  a  good  deal  of  profes- 
sional finesse,  a  jury  is  secured,  and  the 
plaintifiTs  counsel  opens  the  case.  This  is  an 
admh-able  opportunity  for  the  exercise  of  the 
imaginative  facutties,  for  the  jury,  if  the  case 
is  strikingly  and  glowingly  presented,  are  apt 


to  have  a  corresponding  idea  of  it  fixed  in 
their  minds,  and  no  matter  how  much  the 
testimony  may  fail  to  support  it,  an  immense 
preponderance  of  opposing  evidence  is  requi- 
site to  efface  the  impression. 

Witnesses  are  then  examined.  Their  oath 
is  to  tell  the  truth  and  nothing  but  the  truth ; 
but  this  means,  in  answer  to  the  questions  of 
counsel  and  nothing  beyond.  And  so  if  the 
witness  is  disposed  to  tell  a  little  truth  on  his 
own  account,  he  is  checked,  and  his  testimony 
is  termed  *Mrreaponsive."  Everybody  is,  of 
course,  aware  of  the  tortures  inflicted  on  wit- 
nesses. The  popular  belief  that  no  man, 
however  truthful  and  intelligent,  can  preserve 
his  consistency  under  the  fire  of  cross-exam- 
ination is  so  firmly  fixed  that  no  eflbrts  on 
the  part  of  the  profession  can  remove  it.  The 
prevailing  difficulty  is  that  no  witness  is  con- 
tent with  simply  answering  a  question,  and 
indeed  very  few  can  answer  the  simplest  ques- 
tion at  all.  Suppose  the  witness  is  narrating 
a  conversation,  and  says  that  in  the  course  of 
it  defendant  called  plaintiff  a  fool,  a  scamp, 
and  thief.  **  Will  you  swear,"  says  Counsellor 
Sharp,  "that  he  used  the  word  thief?"  And 
the  answer  will  be,  "  I  think  he  did."  **  I  am 
quite  sure  he  did,"  or  '*  I  am  positive  he  did ;" 
or  any  thing  else  but  yes  or  no,  the  only 
possible  answer  to  the  question.  The  witness 
is  willing  enough  and  honest  enough,  but  not 
reflective  enough, ;  or  he  is  obstinate,  and, 
although  he  sees  the  point,  is  unwilling  to 
admit  that  he  cannot  swear*  positively  to  the 
circumstance,  because  he  has  no  doubt  of  it. 
So,  after  awhile,  under  the  skillful  badgering 
of  counsel,  he  becomes  mad  and  almost  des- 
perate, affirms  every  thing  his  counsel  asks 
him,  negatives  every  thing  else,  and  thus, 
rUMhing  like  a  bull  at  a  gate,  beats  out  his 
brains  against  the  stubborn  subtleties  of  the 
law,  and  then  out  of  court  whines  about  the 
unfairness  of  counsel.  Counsel  are  undoubt- 
edly frequently  unfair  in  the  examination  of 
witnesses,  but  their  unfairness  generally  con- 
sisti*  in  taking  advantage  of  the  proneness  of 
human  nature  to  be  unfair,  or  its  inability  to 
be  candid.  One  would  suppose  that  lawyers 
would  themselves  make  good  witnesses,  but 
the  contrary  is  the  f^ict;  indeed  there  is  but 
one  class  of*^ witnesses  less  endurable,  and  that 
is  physicians,  who  cannot  divest  themselves 
of  the  habit  of  lecturing  and  the  use  of  techni- 
cal language. 

After  the  evidence  is  all  in  on  one  side,  the 
opposing  party   proceeds   to  contradict,   ex- 
plain, modify,  or  discredit,  and  after  he  has 
had   his   "innings,"  the  plaintiff  goes   at  it 
again,  and  so  on  until  the  case  will  admit  of' 
no  farther  contradiction,  explanation,  modifi- 
cation, or  discrediting,  and  then  the  jury  are- 
ready  to  be  argued  at.     The  defendant's  cnun- 
sel  presents  one  view,  and  then  the  plaintiff**, 
counsel   presents  another  entirely   different,, 
each  invariably  assuring  the  twelve  that  inthe^ 
course  of   his  professional  practice   he  has. 
never  met  with  so  clear  a  case  for  his  client,. 
and  imploring  them  so  to  decide  that  they  caa 
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lay  their  heads  on  their  virtuous  pillows  at 
night  with  the  proud  consciousness  of  having 
rightly  discharged  their  duties.  And  here  let 
us  observe,  that  the  compliments  of  his  honor 
to  the  grand  jury  are  nothing  to  the  flattery 
and  eulogy  which  the  counsel  pour  upon  the 
heads  of  the  petit  jury.  If  a  man  wants  to 
find  out  what  a  surprisingly  clever  and  esti- 
mable fellow  he  is,  let  him  get  himself  im- 
paneled. But  as  there  is  no  rose  without  its 
thorn,  so  the  jury  are  not  exclusively  treated 
to  these  sweets.  The  denunciations  which 
the  counsel  respectively  avow  themselves 
ready  to  heap  on  their  heads,  supposing  them 
so  lost  to  honor  and  rectitude  as  to  decide 
agjiinst  their  client,  are  almost  as  fearful  to 
contemplate  as  the  curse  of  the  Catholic 
church  upon  backsliders  and  heretics,  and  it 
is  to  avoid  this  awful  contingency,  perhaps, 
that  juries  so  frequently  disagree.  This  is 
the  way  in  which  these  things  strike  a  lay- 
man, but  we  suppose  that  among  the  profes- 
sion they  are  all  received  in  a  Pickwickian 
sense.  After  the  jury  have  been  thoroughly 
kneaded  in  this  way,  the  judge  flattens  them 
out  with  his  rolling-pin  of  law,  and  stamps 
them  with  almost  any  tin  pattern  he  pleases, 
in  the  shape  of  a  charge.  The  counsel  then 
have  a  sharp  encounter  with  his  honor,  to 
entrap  him  in  some  erroneous  charge  or  a 
refusal  to  make  some  proper  one,  and  thus 
obr.;iin  an  exception  on  which  to  found  a  suc- 
cessful appeal.  The  jury  then  retire  in  charge 
of  one  of  the  paralytics  and  a  pole,  and  are 
kept  in  strict  seclusion  on  a  light  diet  of  water, 
until  they  agree,  or  until  in  case  of  disagree- 
ment the  juflge  chooses  to  release  them.  The 
propriety  of  starving  a  jury  into  a  verdict  is 
one  of  the  good  jokes  connected  with  the  law, 
which  it  would  take  us  too  long  to  explain. 
The  English  of  old  times,  having  a  much 
keener  sense  of  humor  than  ourselves,  used  to 
cart  the  jury  around,  following  the  judge  on 
his  circuit,  until  they  should  agree ;  and  it  is 
even  said,  that  some  intensely  witty  and 
pleasant  fellows,  like  Scroggs  and  Jeffries, 
when  the  wretched  creatures  proved  unyield- 
ing, would  sometimes  get  rid  of  them  by 
dumping  them  into  some  convenient  ditcli. 
It  is  true  that  now-a-days  the  counsel  usually 
consent  that  the  jury  may  be  fed,  but  the 
theory  of  the  law  is  now,  ]\\Ai  as  it  was  under 
the  aforesaid  humorous  judges,  that  they  are 
kept  *'  without  meat  or  drink,  water  excepted." 

And  this  is  the  ordinary  course  of  a  trial  at 
law.  In  all  these  proceedings,  that  which 
strikes  the  spectator  most  forcibly  is  the  pre- 
valence of  forms.  Some  of  these  forms  are  as 
old  as  the  common  law  itself,  and  as  little 
varied  by  lapse  of  time  as  the  street  cries  of 
London.  These  seem  singular,  but  are  neces- 
sary. Legal  affairs  must  be  transacted  in 
Bonie  settled  and  unvarying  method.  The 
error  is  in  not  accomodating  these  forms  to 
the  growing  intelligence  and  civilization  of  the 
ag«,  and  in  preserving  in  the  nineteenth  cen- 
tury the  quaint  practices  of  the  sixteenth. 
For  instance,  it  would  be  difficult  to  assign 


any  good  reason  for  the  practice  of  starrin?  t 
jury  into  agreement,  and  as  the  practice  hi^ 
fallen  into  disuse,  why  should  we  pre>eiT? 
the  theory  t 

Another  striking  feature  of  trials  at  law  \s- 
the  apparent  equality  of  the  contest  Aa 
unsophisticated  observer  would  suppose,  thai 
as  one  side  must  be  right  and  the  other  mn<x 
be  wrong,  it  would  clearly  and  speedily  appear 
which  is  right  and  which  is  wrong.  Bui  tiro 
skillful  lawyers  are  like  two  experts  at  anr 
game  of  skill  or  endurance,  and  the  result  b 
that  the  clearest  case  becomes  at  least  -'^me- 
what  doubtful,  and  the  event  quite  pro^»!em- 
aiical.  The  arguments  on  both  side?*  see^ 
irrefragjible  as  they  are  separately  presumed 
The  advocates  elude  one  another's  gnisp  like 
weasels.  They  are  lubricated  all  over  with 
the  oil  of  sophistry  and  rhetoric  It  is  quite 
as  difficult  to  put  forward  a  suggestion  that  i> 
not  plausibly  answered,  as  it  is  to  make  a  rua 
at  base  ball,  or  a  count  at  billiards  after  a 
skillful  player  has  left  the  balls  in  a  si^'t 
position. 

Another  conclusion  forced  on  the  min'l  bj 
observing  the  proceedings  of  courts  i<,  that 
advocacy  is  much  more  easy  than  iraparniiitv. 
thai  it  is  almost  impossible  for  man  to  d'vtst 
himself  of  prejudice  and  to  overcome  the  Ut:^ 
of  habit  and  education.  There  is  only  ^nf 
judire  who  is  impartial,  and  even  he  has  .sfrang 
leanings  against  the  wicked.  So  in  altiWt 
every  case  we  hear  the  judge  discusxinj:  the 
facts,  and  arguing  on  probabilities  and  cri^i- 
bilities,  and,  in  the  same  breath,  instru^ning 
the  jury  that  these  questions  are  their  piH!in".r 
province  and  entirely  outside  his  own.  Hu- 
man nature  is  alike  all  over  the  world,  in  all 
times,  in  all  stations.  Man  is  a  di'sputilinn': 
animal,  and  logically  dies  hard.  Adam  niti>i 
needs  dispute  with  the  archangel.  Thenfort- 
we  must  not  blame  our  judges  for  taking  ^-'K 
The  Irishman's  hands  itch  for  a  **8hillalah'^ 
vhen  he  sees  a  '*free  fight*'  going  on  bHffp-^'o 
a  few  of  his  friends,  not  so  much  for  li>ve  of 
either  party  as  to  gratify  an  innate  pugnacity. 
and  if  his  own  skull  is  crackefJ  in  the  encoun- 
ter he  bears  no  malice.  So  the  judge,  when 
he  sees  so  much  fine  logic  flying  about  tht? 
heads  of  the  jury,  yearns  himself  to  ha^f  an 
intellectual  whack  at  them,  and  sometime?  Ln 
his  ardor  his  reasoning  recoils,  like  the  eastern 
boomerang,  upon  his  own  reverend  head. 

But  finally,  the  most  remarkable  sen>ation 
that  courts  of  justice  are  subject  to,  is  experi- 
enced at  the  sight  of  a  pretty  woman.  Let  a 
comely  and  well-dressed  woman  enter  the 
court  room,  and  at  the  first  rustle  of  her  silken 
gown  every  man  present  seems  to  lose  his 
head.  Talk  of  the  equality  of  the  sexe< !  A 
man  stands  no  more  chance  in  a  lawsuit 
against  a  good-looking  woman,  especially  J| 
she  is  in  weeds,  than  he  does  of  being  :^iwd 
without  repentance,  or  of  being  elected  to  con- 
gress without  spending  money.  Portia  wouW 
have  been  even  more  potent  in  petti<»ats. 
The  lawyer  who  should  undertake  to  cn^- 
examine  a  woman  sharply  wouJd  be  considered 
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a  brute.  Even  to  ask  her  age  is  a  hazardous 
experiment  When  she  testifies  to  hearsay, 
or  what  she  said  herself,  or  what  she  thought 
or  thinks,  or  anything  else  improper,  the  judge 
merely  lays  down  his  pen  and  smiles,  and  the 
jury  believe  every  word  of  it.  And  whether 
party  or  witness,  let  her  take  out  a  black- 
bordered  white  hankerchief,  and  put  it  to  her 
eyes,  or  nose — it  makes  no  difference  which — 
and  the  jury  will  treat  her  antagonist  with 
about  as  much  consideration  as  the  early 
Christian  martyrs  received  from  the  wild 
beasts  at  Ephesus.  A  man  may  be  put  off 
with  sixpence ;  a  woman's  verdict  always 
carries  costs.  Even  the  gallows  has  no  terrors 
for  her ;  its  noose  relaxes  and  refuses  to  clasp 
her  fuir  neck ;  it  is  only  when  it  embraces 
Adam's  apple  that  it  preserves  its  hold  And 
yet  the  women  are  trying  to  break  this  ppell 
by  becoming  lawyers  and  jurymen  I  I  should 
not  be  surprised  if  they  succeed  in  getting 
banged,  if  they  accomplish  this  purpose.  The 
charm  of  their  unaccustomed  and  artless  pre- 
sence will  be  gone,  and  if  they  demand  the 
privilege  of  acting  like  men,  they^  will  perhaps 
fce  treated  like  men. — Albany  Law  Journal. 


CORONERS. 


Our  Medical  Contemporaries  have  given 
their  readers  an  opportunity  of  becoming  ac- 
quainted with  a  legal  view  of  some  of  the  con- 
siderations relating  to  the  office  of  coroner, 
and  we  think  it  well  by  a  converse  process  to 
give  onr  own  legal  readers  the  benefit  of  a 
medical  view  of  the  subject. 

The  Lancet  writes  as  follows  : — 
The  existing  mode  of  electing  coroners  forms 
the  subject  of  an  article  in  the  last  number  of 
the  Solicitors'  Journal  Our  contemporary 
heartily  concurs  in  the  hope  we  have  ex- 
pressed, that  recent  events  will  lead  to  some 
immediate  legislative  alteration  in  the  matter. 
The  advisability  of  entrusting  to  the  free- 
holders of  the  county  the  power  of  electing 
to  the  post  of  coronor  is,  however,  seriously 
doubted.  Amongst  other  reasons  for  this 
opinion  are  assigned  —  the  expense  of  the 
necessary  canvass ;  the  shrinking,  under  pre- 
sent circumstances,  from  candidature  on  the 
part  of  men  of  special  competence ;  the  oppor- 
tunities for  bribery ;  and  the  fact  that  the  free- 
holders in  many  instances  are  guided  in  their 
voting  by  various  interested  motives.  On  the 
whole,  our  contemporary  inclines  to  the  belief 
that  it  would  be  better  to  entrust  th^. selection 
of  coroner  to  the  Home  Government  or  the 
judges,  but  thinks  that  the  point  might  very 
fitly  form  the  subject  of  a  select  if  not  a  royal 
comuiii^sion.  As  might  be  supposed,  prefer- 
ence is  given  to  the  selection  of  coroners  by 
the  judges,  and  of  course  it  is  argued  that  a 
lawyer  is  by  far  the  most  fit  person  to  be 
coroner.  One  argument  in  support  of  this 
latter  proposition  is  derived  from  a  reference 
to  the  mode  in  which  the  inquest  at  Abergele 
has  been  conducted.  Bui  one  may  prove  any- 
thing by  citing  isolated  facta    It  is  aa  old 


truism  that  very  little  law  is  needed  on  the 

f)art  of  the  coroner,  The  experience  of  the 
ast  few  years  has  abundantly  shown  that 
the  indirect  results  which  accrue  to  the  public 
by  the  ventilation  of  social  questions,  especially 
those  of  a  sanitary  nature,  connected  with  the 
deaths  that  form  the  subject  of  inquiry  before 
the  coroner  and  his  jury,  are  of  the  highest 
import  Whilst  the  cause  of  death  has  been 
on  all  occasions  manifestly  more  distinctly  and 
completely  analysed  under  the  guidance  of  a 
medical  coroner,  the  elucidation  of  points  con- 
nected with  hygienic  neglect  would  have  been 
impossible  by  a  legal  mind.  Our  contem- 
porary has,  we  think,  forgotten  the  indirect 
benefits  which  may  result  from  coroners'  in- 
quiries, and  has  exalted  into  undue  promin- 
ence the  mere  mode  of  conducting  the  investi- 
gation. With  regard  to  the  general  mode  of 
election,  we  prefer  the  present  system,  in 
which  the  voice  of  the  people  decides.  The 
public,  too,  show  an  increasing  preference  for 
medical  coroners.  The  subordinate  position 
defined  in  the  suggestion  that  members  of  the 
medical  profession  might  with  great  advantage 
be  employed,  as  is  actually  the  case  in  Scot- 
land, to  assist  the  coroners,  is  one,  we  need 
hardly  say,  that  we  decline  to  accept.  If  the 
election  of  coroner  is  still  to  remain  in  the 
hands  of  the  **  commons  of  the  county,"  the 
first  thing  to  be  done — ^and  our  contemporary 
is  in  perfect  accord  with  us  here — is  to  obtain 
a  proper  definition  and  registration  of  the  free- 
holder. The  present  condition  of  this  ques- 
tion, so  far  as  this  one  point  is  concerned,  is 
highly  discreditable  to  our  forensic  position  ; 
but  now  that  public  attention  is  being  speci- 
ally directed  to  the  subject,  it  seems  impossible 
that  the  existing  state  of  things  can  be  niuchi 
longer  tolerated. 

The  British  Medical  Journal  cites  our  own 
remarks,  from  our  issue  of  August  29,  and 
also  gives  the  following  reswrne  of  some  re- 
marks made  by  Dr.  Lankester,  the  coronor 
for  Central  Middlesex,  dpropos  of  a  paper  read 
at  the  recent  meeting  of  the  British  Medical 
Association. 

It  is  a  mistake,  Dr.  Lankester  remarks,  to 
suppose  that  medical  men,  as  mere  practition- 
ers of  medicine,  ai'e  better  adapted  to  be 
coroners  than  lawyers  or  other  men.  The 
habits  of  a  practitioner  of  medicine  oblige 
hrm  to  act  on  evidence  of  very  defective  kind. 
The  practice  of  medicine  is  far  from  being 
based  on  accurate  scientific  data.  Conclusions 
in  a  coroner's  court  must  be  accurate.  There 
must  be  no  theory  of  probabilities  here ;  and 
action  alone  must  take  place,  when  the  truth 
is  discovered.  This  is  not  the  kind  of  action 
which  the  medical  man  takes  in  practice,  and 
the  habit  of  acting  on  probability  must  become 
a  state  of  mind  that  interferes  with  judicial 
accuracy.  The  real  reason  why  the  medical 
man  is  to  be  preferred  to  the  lawyer  and  others 
is,  that  he  has  a  better  education.  He  is  com- 
pelled to  study  the^ciences  of  physic,  chemis- 
try, physiology  and  pathology,  lie  thus  lays 
the  foundation  for  the  power  of  investigating 
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and  understanding  the  facts  which  concern  the 
death  of  individuals,  and  to  the  possession  of 
which  no  other  class  of  professional  men  can 
lay  claim.  It  has  been  asked,  if  this  know- 
ledge is  so  essential  to  the  coroner,  why 
should  it  not  be  required  of  a  judge  /  Most 
assuredly  every  judge  would  be  the  better  for 
a  natural  science  education.  Fortunately  for. 
the  profession  of  medicine,  its  very  existence 
depends  on  the  study  of  the  natural  sciences ; 
its  power  of  doing  good  and  its  hope  of  advance- 
ment depend  on  this  necessity.  The  medical 
man,  as  an  educated  man,  has  recommended 
himself  to  the  public  as  the  most  proper  per- 
son to  fill  the  oflBce  of  inquirer  into  the  cause 
of  death.  If  a  man  wants  to  know  the  cause 
of  the  death  of  another,  he  sends  for  his  doc- 
tor, not  for  his  lawyer. 

Having  bestowed  so  much  space  upon  these 
extracts,  we  have  little  room  left  for  any  com- 
ment. We  must,  however,  remind  all  whom 
it  may  concern  that,  convinced  as  we  are  that, 
ecRteris  parihu/t,  the  legal  mind  affords  the 
making  of  a  better  coroner  than  the  medical, 
we  do  not,  as  the  Lancet  would  seem  to  sup- 
pose, forget  the  "  indirect  benefits  which  may 
result  from  cordners*  inquiries."  But  what- 
ever the  indirect  benefits  (we  do  not  under- 
value them)  may  be,  the  primary  direct  object 
of  the  i«quiry  is  the  first  consideration,  and 
a  priori  the  man  whose  education  and  avoca- 
tion have  familiarised  him  with  the  rules  of 
evidence,  and  with  judicial  inquiries  conducted 
by  the  best  judges  whom  the  nation  has  at  its 
disposal,  is  more  likely  than  anyone  else  to  con- 
duct a  judicial  inquiry  himself  so  as  to  secure 
the  attainment  of  the  direct  object,  and  the  in- 
direct benefit  to  boot  We  believe  that  in  a 
trial  at  Nisi  Prius,  involving  questions  upon  ^ 
which  the  opinions  of  medical  experts  have  to 
be  taken,  the  truth  is  far  more  likely  to  reach 
the  ears  of  the  jury,  acting  under  the  presi- 
dency of  one  of  our  common  law  judges,  than 
if  the  bench  were  occupied  by  the  most  pro- 
foundly learned  member  of  the  medical  pro- 
fession. 

As  to  the  manner  in  which  our  coroners 
would  be  best  elected,  we  repeat  that  this 
point  is  worthy  the  consideration  of  at  least  a 
Select  Committee.  If  Sir  Charles  Trevelyan 
were  consulted,  he  would  probably  recom- 
mend a  competitive  examination,  and  if  that 
were  resolved  upon,  we  should  be  prepared 
to  welcome  a  scheme  of  examination  which 
should  embrace  both  legal  and  medical  attain- 
ment But  there  is  no  necessity  for  competi- 
tive examination  in  this  matter. — Solicitora' 
Journal  and  Reporter. 


Lawyers  not  seldom  get  back  their  own. 
Jeffreys,  who  was  notoriously  coarse  to  wit- 
nesses, once  called  out,  "  Now,  you  fellow  in 
the  leathern  doublet,  what  have  you  been  paid 
for  swearing  ?  " 

The  man  looked  steadily  at  him  and  said, 
"  Truly,  sir,  if  you  have  no  more  for  lying  than 
I  for  swearing,  you  might  wear  a  leathern 
doublet  too*" 


SIMPLE  CONTBACTS  ft  APPAIBS 
OF  EVERY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES, 

Riparian  PaopauTOB8.-~Where  it  appeared 
that  the  defeodaota  bad  backed  water  on  th«  milla 
of  the  plain tiffd,  and  overfloiFed  their  land ;  bat 
all  the  backwater  or  overflow  was  not  o€ca«ir.ned 
by  the  defendants,  and  it  was  not  clear  on  the 
evidence  what  portion  was  attributable  to  tbena, 
or  what  alterations  in  their  works  were  iseces^ary 
to  prevent  the  injury  occasioned  by  the  defen- 
dants: 

Held,  that  It  was  sufficient  for  the  Conrt  t« 
declare  the  rights  of  the  parties,  and  to  enjoin 
any  farther  backing  or  overflowing  by  the  defen- 
dants ;  and  that  the  Court  shonld  not  proceed  to 
define  the  alterations  in  their  works  which  the 
defendants  shonld  make. — Dickaan  y.  Bumh'im, 
17  Chan.  Rep.  261. 


MOBTQAGBS  —  PAROL    VVIDCKCB.   —  A    pnrol 

agreement  to  add  two  per  cent,  to  the  rate  cf 
interest  reserved  by  a  mortgage  in  consi'leration 
of  an  extension  of  the  time  for  payment,  was 
herd  insufficient  to  charge  the  extra  interest  upt>o 
the  Itiud.^ToUen  v.  Watson,  17  Chan.  Rep.  2 


Tbincipal  akd  Surety  —  Relbarb  of  pbis- 
oiPAL  DEBTOR  BT  MISTAKE  — A  Creditor  by  mis- 
take executed  an  absolute  release  to  bis  debtor, 
but  the  agreement  was  that  the  creditor's  right 
against  a  surety  should  be  reserved ; 

Held,  that  the  surety  was  not  discharged,  and 
that  the  creditor  was  entitled  to  a  decree  in 
equity  to  that  efl'ect  [Spragge,  C,  dissenting.] 
The  Bank  of  Montreal  v.  McFaul,  17  Ch.  R  2Zl 


PATEltT  OF  INVEBTION— 'NOVBLTT  OrPElBCIPI.I< 

— The  plaintiff  introduced  into  a  drum  stove  in 
addition  to  a  spiral  flue,  which  had  been  pre- 
viously in  Qse,  a  centre  pipe  closed  at  the  sides 
and  open  at  both  bottom  and  top  as  a  means  of 
producing  a  greater  amount  of  heat,  aod  ob- 
tained a  patent  for  "  the  spiral  flue  in  coanec- 
tion  with  the  pipe  in  the  centre." 

Held,  that  the  plaintiff's  improvement  did  not 
involve  any  new  principle  or  new  combination, 
and  that  the  patent  was  void. — ^orth  v.  WUUam, 
17  Chan.  Rep.  179. 


FORBIQN  FiRB  IkSURANOB  Co.  —  IXSOLVKKCT— 

Distribution  of  dbposit — Costs. — The  deposit 
required  to  be  made  by  foreign  Fire  InsaraoM 
Companies  is  intended  for  the  security  of  Cans- 
dian  policy  holders;  and  on  tbe  insokerey  of 
any  such  Company  the  general  creditors  of  tbe 
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Company  are  not  entitled  to  share  the  deposit 
with  the  polioj -holders. 

Id  case  of  a  defioienoy  of  assets,  the  oosts  of 
creditorfl  in  proving  claims  are  to  be  added  to 
the  debts,  and  paid  proportionately,  and  are  not 
entitled  to  be  paid  in  priority  to  the  debts. — 
In  the  matter  of  the  JBtna  Inntrance  Company  of 
Buhlin,  17  Chan.  Rep.  160. 


Pbomisbobt  notb— 'Stamps^SI  Vio.  oh.  9. — 
A  promissory  note  made  by  F.,  paTsble  to  de< 
fend  ant,  oiw  order,  and  endorsed  by  defendant, 
vas  sent  by  F.  to  the  agent  of  the  Bank  of 
Montreal  at  Stratford,  where  it  was  payable,  to 
retire  a  proTions  note.  The  agent  received  it  on 
the  27th  October,  and  on  the  2nd  November 
dated  it  30th  October,  1869,  and  affixed  the 
proper  stamps  to  it,  which  h«  obliterated  on  the 
same  day,  bnt  marked  the  obliteration  as  of  the 
80th  October,  *<30,  10,69"  In  an  action  by 
the  endorsee :  Held,  that  the  note  was  invalid, 
under  31  Vic  ch.  9,  for  if  made  on  the  27th  or 
30th  October,  it  had  not  then  the  stamps  affixed; 
and  if  on  the  2nd  November,  the  stamps  bore  a 
different  date.  —  Boffman  v.  RingUrt  16  U.  C. 
Q.  B.  631. 


Stamps — Omissioh  to  affiz. — An  action  for  a 
penalty  for  not  affixing  stamps  to  an  instrument 
nnder  27-28  Vio.  ch.  4,  sec.  6,  mast  by  the  81 
Eliz.  cb.  5,  be  broagbt  within  a  year.  No  right 
of  action  vests  in  the  plaintiff  until  the  action  is 
30  broagbt,  and  the  defendant  therefore  may 
take  advantage  of  this  latter  statute  under  a 
plea  of  not  guilty. 

The  defendant  was  held  not  precluded  from 
such  defence  by  having  marked  in  the  margin  of 
his  plea  the  statute  21  Jao.  I.  ch.  4,  only. — 
Jfoion  qui  tarn  v.  Mot9op,  13  U.  C.  Q.  B.  500. 


DbED — EVIDBNOI  0?  BXlOUTIOir — SlOlflHO  NOT 
188BNT1AL — AK RNDMBBT  BT  8TBIKIK0  Ot7T  DBFIN- 

DABT  — la  covenant  against  two  defendants  the 
indenture  of  apprenticeship  sued  upon  was  pro- 
duced from  the  custody  of  defendants,  with  whom 
the  apprentice  had  served  until  his  dismissal. 
It  h?id  four  seals,  and  was  signed  by  the  plain- 
tiff, his  son  the  apprentice,  and  one  of  the  defen- 
dants, but  not  by  the  other  defendant.  Held 
that  there  was  evidence  of  execution  by  both 
defendants.  Signing  is  not  essential  te  the  exe- 
cution of  a  deed,  though  it  should  never  be 
dispensed  with. — Judge  v.  Thornton  and  Moran^ 
17  U.  C.  Q  B  523. 


HUSBABD  ABD  WiFB  —  AlTBBBD  DBBD  —  ObTTS 

OF  PROOF. — A  mortgage,  or  alleged  mortgage,  of 
property  of  a  married  woman,  was  sued  upon 
by   an  assignee  of  the  mortgagee  some  years 


after  the  death  of  the  husband ;  the  alleged 
mortgage  was  a  patched  document,  and  the  alte- 
rations or  attached  parts  were  not  referred  to  in 
the  attestation  clause,  or  otherwise  authenti* 
eated  ;  the  widow  by  her  answer  impeached  the 
mortgage ;  and  at  the  hearing  swore  that  she 
had  never  to  her  knowledge  executed  it,  and  had 
never  meant  to  do  so,  or  been  asked  to  do  so. 
The  court  believed  her^  evidence ;  and,  the  only 
evidence  offered  by  the  plaintiff  being  as  to  the 
genuineness  of  the  signatures,  the  Court  held 
this  evidence  insufficient  to  prove  the  execution 
of  the  mortgage  in  its  then  state,  and  dismissed 
the  bill  with  costs.— AbrMtroo(2  v.  Keating,  17 
Chan.  Rep.  847. 


MAGISTRATES,  MaNICIFAL, 
IirSOLVENCY,  Ai  SCHOOL   LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Bbtttbn  or  ooNTiOTioBs  —  Pbnal  action  — 
0.  8.  U.  C.  OH.  124,  29-80  Vio.  ch.  50,  32  Vio. 
CH.  6  —  Consol.  Stat.  U.  C.  ch.  124,  requires 
justices,  under  a  penalty,  to  return  convictions 
made  by  tbem  to  the  next  ensuing  General 
Quarter  Sessions.  29-30  Vio.  oh.  50,  provides 
that  it  shall  not  be  necessary  to  make  such 
return  until  the  Quarter  Sessions  to  which  the 
party  complaining  can  appeal.  32  Vic.  ch.  6  (the 
Law  Reform  Act  of  1868)  enacts  that  the  Ses- 
sions shall  be  held  only  twice  a  year,  and  that 
such  returns  shall  be  made  to  the  Clerk  of  the 
Peace  quarterly,  on  or  before  the  second  Tues- 
day in  March,  June,  September  and  December, 
in  each  year,  and  shall  embrace  all  convictions 
not  embraced  in  some  previous  returns.  This 
Act  came  into  force  on  the  1st  February,  1869, 
and  makes  no  mention  of  the  29-80  Vio  ch  50. 
The  plaintiff  in  his  deolaration  charged  defen- 
dant with  not  returniug  convictions  made  in 
Deoember,  1868,  and  January,  1869,  to  the 
Clerk  of  the  Peace  before  the  secon.i  Tuesday  in 
March  following  : 

Held,  insufficient,  for  when  the  convictions 
were  made  it  was  defendant's  duty  to  return 
them  to  the  Quarter  Sessions,  which  for  all  that 
appeared  he  might  have  done;  aud  it  should 
have  been  averred  that  he  did  not  so  return 
them  before  the  1st  of  February,  1869,  or  after 
that  day  to  the  Clerk  of  the  Peace  : 

Qucere,  as  to  the  effect  of  the  last  Act  upon 
the  29-30  Vio.  ch.  b^.-^OUard  qui  tarn  v.  Owene^ 
29  U.  C.  Q.  B.  516. 


Municipal  Law — RBOtimBO  BBBn.-^On  the 
separation  of  three  townships  into  two  munici- 
palities, the  two  oorporations  execated  an  in- 
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Btrameot  whereby  the  one  agreed  to  pay  to  the 
other  a  certain  sam  as  soon  as  certain  non-resi- 
dent rates  theretofore  imposed  should  become 
available.  It  was  subsequently  discoTered  that 
these  rates  had  been  illegally  imposed,  and  that 
the  supposed  fuod  would  never  be  available;  its 
supposed  existence  bad  been  an  element  in  deter- 
mining the  amount  to  be  paid:  lieldt  that  the 
corporation  to  which  the  money  was  to  be  paid, 
was  not  entitled  to  have  the  agreement  altered 
60  as  to  make  the  money  payable  by  the  other 
absolutely.  —  Arran  v.  Amabel,  17  Chan.  Rep. 
163. 


HiauwATs — Injuries  caussd  by  dilainino — 
Liability  op  Corp»)Ration. — The  defendants,  in 
order  to  drain  a  highway,  conveyed  the  surface 
water  along  the  hide  of  it  for  some  distnnce  by 
<!Kigging  drains  there,  and  stopped  the  work  op- 
posite the  plaintiff's  land,  which  was  thus  over- 
flowed :  Ileld^  that  the  defendants  were  liable, 
even  without  any  allegation  of  negligence.-^ 
Howe  V.  (he  Corporation  of  the  Township  of  Roch- 
ester, 29  U.  C   Q  B.  690. 


SaLB   of  land   POR   TAXB8 — AOTBRTISEMBNT — 

Shehiff*s  ckrtific\te  — Upon  a  sale  of  land  for 
taxes  —  Ile/d,  following  Connor  t.  Douglas.  16 
Grant.  450,  that  an  advertisement  of  the  14th 
September,  1867,  continued  regularly  to  and  in- 
cluding the  15th  October,  for  a  sale  on  the  4th 
December,  was  sufficient. 

UiLd,  also,  that  a  certificate  given  to  the  pur- 
chaser under  sec.  143  of  29-30  Vic.  ch.  53,  enti- 
tled him  to  enter  upon  and  turn  out  the  owner  | 
in  possession,  without  being  liable  in  tre^pass.-^ 
McLaughlin  v.  Pyper,  29  U.  C.  Q.  B.  526. 


By-law — Sale  of  Debentures. — A  municipal 
by-law  for  issuing  debentures  which  had  been 
submitted  to  the  rate-payers  and  approved  by 
them,  contained  a  clause  stating  that  the  deben- 
tures were  to  be  signed  by  the  Reeve : 

Jleld,  that  the  council  had  power  to  appoint 
another  person  to  sign  the  debentures  in  place 
of  the  Reeve. 

A  municipal  corporation  having  passed  a  by- 
law giving  a  certain  »»um  in  debentures  by  way 
of  bonus  to  a  Railway  Company,  the  Company 
executed  a  bond  to  the  township  reciting  that 
the  township  had  agreed  to  give  the  bonus  on 
condition  (amongst  other  things)  that  sikty  con- 
tinuous miles  of  the  road  should  be  built  within 
two  years ;  that  the  debentures  should  not  be 
disposed  of  by  the  Company  until  the  contracts 
had  been  let  and  the  work  commenced ;  and  that 
if  the  road  were  not  commenced  and  built  as 
mentioned,    the  debentures  should  be  returned 


to  the  municipality ;  and  the  condition  of  the 
bond  was,  that  in  ease  of  failure  the  Companj 
would,  on  demand,  pay  over  to  the  township  Utt 
sum  of  $')0,000,  or  return  the  debentures.  The 
contracts  having  been  let  and  the  work  cjm- 
menced  as  stipulated : 

Held,  in  view  of  the  whole  iRstraraeDt.  tLit 
the  Company  should  not  be  restrained  from  >!:«• 
posing  of  the  debentures  before  the  compleiioc 
of  the  work. — MunicipaWp  of  Brock  v.  the  Torf*nlQ 
and  Nipissing  Railway,  17  Chan.  Rep. 


CANADA    REPORTS. 


QUEEN'S  BENCH. 

{Ecpf>rted by  C  Robisson,  Ea*^ ,  Q.C., RtporUr  to thi  -"     r; ', 

In  RB  Dallas  and  thb  REOisraAa  of  the  Sra- 
BOOATB  Court  fob.  thb  County  of  Pbbth. 

lUgistrar  of  Surrogate-^ Fees — C.  S.  V.  C.  fh.  1-' 

With  njfunl  to  the  fer.s  to  he  charR««i  on  gniut  •*{  >*!  n 
of  .-uiiniiiistiMtiini  by  the  R-jrisliar  ami  Surr^v  ifv-' 
un.hT  Consul.  Stat  U.  C.  rh.  10,  and  the-  tar  Tl,   •:  '.  .j 
h'  hi  : 

L  Tin*  R^jristrar  is  not  entitlt^  to  charge  ft>r  th^  s]  '  -i- 
tioii,  fur  bf  •Iocs  not  preiKirc  it.  Uis  duty  bt^^-ii-^  .-.^ 
rt'ci-ivinp,'  .'hkI  liliui,'  it. 

2.  For  all  attidivits  whifh  should  pmpt'rlv  b*»  m.vl-  '-  b- 
ofti.'o  ht*  is  ftititl»'<i  U)  rhaix^.,  though  hf  d-v.-*  r.  •«  f  *  - 
iKin*  thtMii,  and  t*»  adiuiui^t«r  lli»'  outh  and  h.r_.  '  : 
It;  but  hr  r:in  nirikt"  no  (•hur.;r<?  for  sw.'irin;;  tin  '•  •. - 
ncnt  unless  he  actUiiUy  do<>s  so.  SrmNe,  th.it  h--  •  t  ;  * 
chir>;('  for  the  alliclavit  of  the  pi  ice  of  a'>.'l'  I 
int^-it:it<',  Hiid  of  iute^tac'j'.  uml'M- s.-i  t»Mn  oj,  r-»r  iL -r 
afti(l;i\  its  ni.iy  atvonipany  the  appli«  .iti'>u 

3.  He  luuy  eliaii^e-  for  the  boud,  though  the  att  »rui  y  L*sy 
h:ive  jir'-parril  it. 

4.  Tlie  att.Mnliinre  of  the  Jmlire  to  sicn  hi:*  fi^t-  f  •'  t''- 
grant  is  not  a  s|»ocial  attend  nice,  under  si  h'-d.  •-  B  .* 
til"  .St  itute.  Tliejuil^je  thendurt-  is  n-tt  eutitl-  1  ■'-  l 
ft«-  of  $1  fur  hUf.h  attcndan'»>,  h(»r  i.s  th-  R'  ..:*'-*r  i'  •  * 
tl'  d  to  a  fee  of  lOe.  on  it,  a.s  fir  dr.iwiu,'  \  «  -  i' 
order,  nor  to  &0r.  for  att^Mulin^  aod  eoteriu^:  it  u.«  a£ 
order  ou  a  special  attcudauce. 

129  v.  C.q.B   4'.] 

J.  P.  Woods,  on  behalf  of  Ellen  D/ill.\'%,  ob- 
tained a  rule  on  the  Registrar  of  the  Sum  .r.te 
Court   of  Perth,  to  shew  cause  whj  a  writ  of 
maQdiiinus  should  not  isnue.  commtiudin?  himt:' 
deliver  to  Ellen  Dallas  the  letters  of  aduiiir'-rr*- 
tioQ  to  the  esttate  and  effects  of  Alezaoder  D  ..lia, 
deceased,  for  which  the  Jud|(e  of  the  ^arrnC'te 
Court  of  the  County  of  Perth   bad  graute-i  bif 
fiat,  upon  payment  to  him  of  the  sum  of  ^^  l-\ 
tendered  to  him  as  his    proper  fees  pajah.e  to 
him  under  the  Surrogate  Court  tariff  in  that  h^ 
half  (besides  the  Judge's  fees  and  fee:^  to  fe« 
fund),  and  why  he  should  not  pay  the  co^is  cf 
this  application 

The  Registrar  claimed  the  following  fees  (tlie 
personal  property  being  sworn  at  $3lK)) : 

^1.  Application    ...; $1  00 

2.  Receivin  g  and  entering  clerk^s 

Certificate « «  0  50 

8.  Certificate ....- 0  10 

.^4.  Papers ^ 1  (A) 

6.  Grant.... ^ 1  0«) 

6.  Seal  ^,, 0  .^0 

'^8    Order  0  10 

^    Attending  and  Entering  ..^...     0  50 
10.  Postage  •  •••••••  .•«*•.»..  •«.  .M...     0  50 
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Judge* 8  Feft : 

Order $0  60 

-^Attendances 1  00 

Grant    - 2  00 


$3  60 


The  applicant  stated  the  first  and  secood  items 
as  follows:  "  Receiyiog  and  entering  applica- 
tion, 50c.  ;**  and  he  objected  to 'the  fourth  item 
altogether,  becHuse  he  drew  the  papers  himself, 
and  the  Registrar  did  Dot.  These  items  made  a 
difference  of  $2  in  the  bill  as  claimed,  and  he 
tendered  the  remainder  of  $3.25  to  the  Regis- 
trar, who  refused  to  take  it. 

The  affidavit  filed  Stated  that  the  Registrar 
claimed  to  be  entitled  to  $1  for  drawing  the 
bond,  though  he  did  not  draw  it,  and  to  20  cents 
for  swearing  deponents  to  each  nfiBdavit,  though 
he  did  not  so  swear  them  ;  hot  that  he  would 
waJTB  theive  items  in  this  case. 

The  applicant  also  stated  to  the  Registrar  that 
the  eighth  A'  d  ninth  items  of  his  bill,  but  the 
ninth  at  any  rate,  the  Registrar  was  not  entitled 
to,  as  hia  right  to  them  would  depend  on  whether 
the  attendance  of  the  Judge  on  granting  the  fiat 
could  be  considered  a  special  attendance  or  not, 
and  that  he  considered  the  attendance  of  the 
Judge  was  not  a  Rpecial  attendance  as  charged 
for  and  paid  And  he  desired  still  to  raise  these 
objections  if  allowed  to  do  so. 

The  RtyUtrar  appeared  in  person,  and  submit- 
ted to  the  deci.nion  which  the  Court  might  make* 
]Ynods  moved  the  rule  absolute. 

Wilson.  J.— The  Consol.  Stat.  U.  C  ch.  16, 
sec.  09.  gives  to  the  .Tudge  the  fees  in  schedule 
B.  of  the  Act. 

And  by  nee.  70,  the  Registrar  and  officers  of 
the  Surrogate  Courts,  and  attorne^^s  and  barris- 
ters, shall  be  entitled  to  take  for  the  performance 
of  their  duties  and  services  under  the  Act  such 
fees  as  shMJl  be  fixed  under  the  provisions  of  the 
Act;  which  power  of  fixing  fees  is,  hj  the  84th 
and  I8jh  and  19th  sections  of  the  Act,  vested  in 
the  Jmlges  of  the  Court,  and  in  others  to  be  ap- 
pointed hj  the  Governor. 

TheJudires  appointed  under  the  14th  section 
of  the  8urr.»gate  (*ourts  Act  of  1858,  had  power 
to  mfike  general  rules  for  the  Court;  and  under 
the  18th  section  of  the  present  Act,  the  rules 
which  were  made  by  these  Judges  are  continued, 
and  the  same  Judges  have  still  power  by  the 
later  Act  to  exercise  the  like  power. 

Under  the  Surrogate  Courts  Act  of  1858,  the 
Judges  appointed  under  the  14th  section  did 
make  rules  applicable  to  the  subject  of  this 
motion. 

The  statute  states  the  general  procedure  to  be 
adopted  by  next  of  kin,  in  getting  grant  of  admin- 
istration, to  he  as  follows  :«-An  application  for 
grant  to  the  Sorrogata  Conrt  when  the  intestate 
was  residt'ut  in  the  province  at  the  time  of  his 
death  :  under  hoc.  32.  An  affidavit  of  the  place 
of  abode  of  the  intestata  at  the  time  of  his  death : 
Ibid.  An  affiiJavit  of  the  intestacy  of  deceased : 
Hid.  On  such  application,  the  Registrar  shall 
by  letter  give  notioe  to  the  Surrogate  Clerk  of 
the  application,  and  all  other  particulars :  seo. 
88.  Unle.HS  on  special  order  of  the  Conrt,  grant 
of  administration  is  not  to  issue  on  the  applica- 
tion till  the  Registrar  has  received  a  certificate 
ftom  the  Surrogate  Clerk,  that  no  other  applica- 


tion appears  to  have  been  made  in  respect  of  the 
goods  of  the  deceased:  sec.  89.  A  bond  is  to  be 
given  by  the  person  to  whom  the  grant  of  admin- 
istration is  mnde,  with  a  surety  or  sureties  as  the 
Judge  may  require :  sec  fi8  Judges,  Registrars, 
and  Commissioners  for  tsking  affidavits,  hav« 
power  to  administer  oaths  in  all  matters  and 
causes  testamentary  :  sec.  15 

The  table  of  fees  settled  by  the  Judges  ap- 
pointed under  the  1 4th  nection  of  the  Surrogate 
Convts  Aot  of  1868.  to  be  taken  by  the  Regis- 
trar, begins  as  follows  : — '*  Receiving  and  enter- 
ing application  for  probate  or  administration, 
and  transmitting  notice  thereof  to  the  Surrogate 
Clerk  (exclusive  of  postage)  60o." 

This  disposes  of  the  first  item  in  the  bill  of 
"  Application,  $1,"  for  it  is  quite  clear  he  is  not 
to  prepare  it.  He  knows  nothing  about  it  until 
he  receives  it.  The  applicant  for  grant,  or  his 
or  her  attorney  or  solicitor,  prepares  it  in  the 
ordinary  course  of  things,  and  is  entitled  to  do 
BO.  The  Registrar  is  not  therefore  entitled  to 
make  the  charge  for  the  first  item  of  his  bill. 
His  duty  begins  on  '*  Rt  ceiving  and  entering  the 
application  " 

The  next  disputed  item  is  No  4,  •*  Papers.  $1." 
I  cannot  very  well  tell  whnt  it  means.  I  do  not 
know  what  the  papers  weie.  The  tariff  entitles 
him  to  charge  for  preparing  all  necchsaty  affi- 
davits and  other  documents,  iind  for  tbe^e  he  is 
entitled  to  charge  although  he  does  not  prepare 
them. 

But  I  think  the  affidavit,  under  sec.  32,  stat- 
ing the  place  of  abode  of  the  intestate  at  the 
time  of  his  death,  the  Regr -ptrsr  cannot  innist  on 
preparing,  for  it  is  an  affidavit  which  accompa- 
nies or  may  accompany  the  application  And  I 
incline  to  think  that  the  other  affidavit,  of 
intestacy,  mentioned  in  the  name  (section,  if  there 
be  another  affidavit  drawn  for  that  purpo^o.  he 
cannot  insist  on  preparing  or  being  paid  for 
either,  for  the  same  reason 

Alt  affidavits  he  doea  prepare  he  is  entitled  to 
swear  the  deponents  to.  and  to  charge  for  ad- 
ministering the  oath.  But  although  he  may  be 
entitled  to  charge  for  affidavits  which  hhould 
properly  be  made  in. his  office,  although  he  does 
not  prepare  then,  but  which  aro  prepared  by 
the  attorney  of  the  party,  he  is  not  entitled  to 
charge  for  swenring  the  deponent  to  them  unless 
he  actually  docs  so. 

I  cannot  dispose  of  the  fourth  ohjectinn  more 
preoisely,  for  the  want  of  more  precise  informa- 
tion respecting  it 

As  to  the  bond,  I  think  the  Rcgistrsr  is  enti- 
tled to  charge  for  it,  although  the  attorney  mny 
have  prepared  it. 

The  eighth  and  ninth  items,  it  is  said,  depend 
upon  the  fact  whether  the  attendance  of  the 
Judge  on  giving  his  fiat  f'tr  grant,  and  for  whioh 
the  charge  of  $1  has  been  made,  can  be  oon- 
sidered  as  a  '*  special  attendance"  under  schedule 
B.  of  the  statute. 

The  Judge  is  entitled  in  this  case  to  a  fee  of 
$2  for  the  grant,  and  to  60o  for  his  order  for 
it,  but  I  think  be- is  not  entitled  to  the  fee  of  $1 
for  a  special  attendance  on  making  it. 

A  special  attendance  may  perhaps  properly  be 
charged  under  sec.  39,  when  a  special  order  is 
made  by  the  Judge  for  adminit«tration  to  be 
granted  before  the  Registrar  has  received  the 
oertiflcate  f rom  the  Surrogate  Clerk  that  no  other 
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ftpplioatioQ  for  adttinifltration  haa  been  made. 
But  for  a  mere  roatine  attendanee,  I  thiok  tbe 
special  charge  is  not  properly  made.  The  word- 
ing  of  the  sohednle  is,  **  On  sTery  special  attend- 
ance, or  for  purpose  of  andit,  $1,"  from  which 
it  is  plain  that  nn  att«*ndance  merely  to  sign  an 
order  is  very  ditferent  from  an  attendance  **  for 
purpose  of  audit,"  aod  that  a  ** special  attend- 
ance" mast  also  be  very  different  from  it,  when 
the  speoiftl  attendance  is  placed  on  the  same 
footing,  and  is  remunerated  on  the  same  scale  as 
an  attendance  for  the  purpose  of  audit,  which 
latter  business  must  require  special  care  and  a 
specisl  adjadication.  quite  unlike  the  mere  grant- 
ing of  an  ordinary  flat  in  a  non-oontentions  pro- 
ceeding. 

In  my  opinion  the  Registrar  is  not  entitled  to 
the  ninth  item,  of  60c.,  which  is,  according  to 
the  tariff,  for  *■  Attending  and  entering  erery 
order  made  or  proceeding  had  on  a  special  attend- 
ance. >)r  attendance  for  audit  by  Jadge." 

I  think  also  the  Registrar  is  not  entitled  to  the 
eighth  item,  of  lOo.,  which  the  tariff  allows  to 
him  for  '*  Drawing  special  orders  or  other  instru- 
ments directed  by  the  Judge,  per  folio."  because 
this  is  not  a  special  order,  and  it  is  not  one 
which  can  be  paid  for  by  the  folio,  or  was  in- 
tended to  hare  been  so  paid.  The  order  can 
only  be  in  the  nature  of  a  fiat,  and  most  likely 
is  in  all  cases  endorsed  on  the  application  or 
petition — '*  Let  grant  of  administration  be  made 

to as  within  prayed;"  and  for  which 

the  Legislature  thought' 60c.  io  be  an  ample 
remunerntion,  considering  the  Tery  small  allow- 
ances raa«Je  to  all  persons  for  their  serrices  under 
the  statute. 

Tho  rule  will  formally  be  made  absolute. 
There  will  be  no  necessity  to  proceed  further,  as 
the  parties  stated  tbey  would  be  satiofied  with 
the  deciHion  of  the  Court,  and  conform  them- 
selTGs  to  it. 

MoaaisoN,  J.,  concurred. 

RuU  abtolute. 


CHANCERY. 


(Seport«d  }>y  Alex.  ORAirr,  Esq.,  Barrister-aULtnf, 
lUporUr  to  the  Court,) 

ROMANSS   T.    FrASBR. 

Married  toonan's  de«(h^  .Vrigistrates  interestedr^BvidtTiM 

tuftiinst  certiJiQcUe. 

The  solicitor  of  tho  husband  heing  City  Recorder,  was  held 
not  to  be  (iisqualilifjd  to  tike,  as  a  magistrate,  the  exaru- 
inntion  of  a  married  woman  for  the  conveyance  of  her 
land.     fSpRAmiK,  V..,  duhitanUf.] 

Ma^jistrates  interested  in  the  tranaaetion  are  not  compe- 
tent to  Uike  tho  exaiuinatiou  of  a  married  womiin  for  the 
conveyanof?  of  hor  land.  The  solicitor  of  the  husband  Lb 
not  as  sucJi  di.squalir1ed. 

Where,  after  tlie  (UM'.ea»e  of  one  of  the  Justices  of  the  Peace 
by  whoui  an  exawiaation  was  taken,  the  other,  an  old 
man  of  .sevcnty-three,  ^ave  evidence  that  he  did  not 
recv>Jlcct  aiKl  did  not  }^»elieve  that  the  wife  was  examined 
as  the  cei'titicate  stated,  the  Court  gave  eredit  to  the 
certiticate  uotwUlwtandijQg  the  evidence. 

[29  U.  C.  C.  R.  2«17.] 

This  was  n  re-hearing  at  the  instance  of  the 
defeudants.  The  decree  on  (he  original  bearing 
is  reported  ante  volume  16,  page  97. 

Mr   S  Blake,  for  the  defendant. 

Mr.  Mcfjennan,  for  the  plaintiff. 

Spraoob,  0  — I  entirely  agree  with  my  brother 
MowHt  as  to  the  weight  to  be  gi^en  to  the  sulemn 
certificate  signed  by  the  two  magistrates,  where- 


by they  declared  that  the  married  woman  had 
been  examined  before  them  touching  her  consent 
to  part  with  her  real  estate,  and  that  it  must 
outweigh  the  mere  recollection  of  one  of  them, 
the  other  being  dead,  as  to  what  passed  upon 
the  occasion. 

1  confess  I  do  not  feel  equally  clear  upon  tlie 
other  point.  It  was  the  manifeet  intention  of  the 
Legislature  to  afford  to  married  women  protec- 
tion against  the  alienation  of  their  real  estate 
except  with  their  free  and  Toluntary  consent. 
An  examination  before  obtain  public  function* 
aries  is  the  machinery  provided  for  that  purpose. 
The  examination  is  to  be  apart  from  the  husband, 
80  as  to  provide  for  the  absence  of  an>  const nun- 
ing  inflnenoe,  and  the  examiners  are  to  ascertain 
her  own  will  in  the  matter,  and  to  certify  their 
own  opinion. 

It  is  evident  that  to  earry  out  the  intention  of 
the  Legislators  in  its  spirit,  these  public  func- 
tionaries should  stand  perfectly  iadifferent  be- 
tween the  parties.  Does  the  solioitor  of  the 
husband  stand  in  that  position  !  Where,  even 
the  presence  of  the  husband  is  not  tolerated 
should  his  solicitor  be  allowed  to  aot  in  a  judicial 
capacity  ?  Consider  the  position  of  the  woman. 
The  law  presumes  that  there  may  have  been 
coercion,  or  that  the  woman  may  be  acting  from 
fear  of  eoercion,  even  though  she  gives  her  con- 
sent. Can  she  feel  as  free  to  disctoae  her  real 
feelings  and  wishes  when  on«  of  those  to  whom 
she  makes  answer  upon  these  points  i;*  her  hus- 
band*s  professional  agent?  Whether  justly  or 
not,  she  will  almost  certainly  apprehend  that  any 
appearance  of  disinclination  on  her  part  would 
be  reported  to  her  hasband. 

farther,  a  person  standing  in  that  relation  to 
the  busband  would  have  a  leaning  in  favor  of  his 
client,  at  least  most  men  would,  and  might  so 
conduct  the  examination  as  to  mnke  it  less  a 
reality  than  it  ought  to  be.  He  would  practical- 
ly, as  well  as  theoretically,  be  in  a  false  position, 
exercising  a  judicial  fanction  with  one  party  for 
his  own  client. 

There  seems  to  me,  therefore,  to  be  very  gra^e 
objections  to  such  a  practice,  aod  T  mast  confess 
that  I  am  not  convinced  of  its  propriety  by  what 
has  been  done  in  England,  and  I  hope  that  soli- 
citors will  not  in  future  place  themselves  in  ao 
anomalous  a  position.  On  the  other  hand  ttiere 
is  force  in  the  consideration,  that  I  believe  weighs 
with  my  learned  brothers,  that  the  security  of 
titles  might  be  endangered  by  holding  convey- 
ances so  executed,  not  daly  executed — ^loiicitors 
conceiving  probably  that  they  were  free  to  act  as 
examiners  if  magistrates;  and,  if  aware  of  the 
practice  in  England,  holding  thnt  tbey  were 
warranted  in  adopting  the  like  practice  here.  I 
am  not  sorry,  therefore,  that  my  learned  brothers 
have  been  able  to  come  to  theconclutiian  at  which 
they  have  arrived 

Stbono,  Y  C.  •*-  As  to  the  evi^lenoe  of  Mr. 
Donald  idBoeas  M«cdooell,  I  entirely  agree  thftt 
my  brother  Mawat's  judgment  «ught  to  he  con- 
clusive, and  that  it  must  be  taken  that  the  prima 
facit  evideaee  afforded -by  the  certificate  is  not 
displaced  With  reference  to  the  other  question 
I  think  it  established  by  the  evidetioe  thai  Mr. 
Archibald  John  Maodooell,  one  of  the  exiimining 
justices,  was  the  solicitor  in  the.  mortgage  tran- 
saction of  Mrs.  Eraser's  husband  the  mortgagor; 
and  upon  this  the  defendant  contends  that  the 
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taking  the  ezaminatioii  is  »  jadieial  act  which 
the  solicitor  of  the  hasbtnd  is  disqualified  from 
performing.  The  Statute,  Con.  Stat  U.  C.  ch. 
85,  which  regulates  this  examioatioa  of  a  married 
womftD  contains  no  proTision  for  any  disqnalifi- 
eation  on  the  ground  of  interest,  but  it  is  said 
that  the  g4>nerai  rule  of  law  that  .a  man  cannot 
let  jadiciallj  in  a  matter  in  whioh  he  is  interest- 
ed  nia<>t  be  taken  to  oTermle  the  act,  and  that  a 
eolieitor  of  a  party  comes  within  it  80  far  as 
the  party  himself  is  concerned  it  is  clear  that 
this  most  be  so,  but  his  solicitor  is  in  an  entirely 
different  position,  and  as  I  gather  from  the  cases 
of  BanekM  t.  OUerton,  10  Exohq.  168;  and  its 
OUerton,  16  C  B.  796,  it  was  considered  by  the 
Coort  of  Common  Pleas  that  a  solicitor  was  com* 
peteot  under  the  English  Act ;  and  the  rule  of 
the  Court  of  Common  Pleas  of  Michaelmas  Term, 
4  Wm.  IV.,  was  passed  for  the  purpose  of  dis- 
qualifying one  of  the  commissioners,  where  both 
were  solicitors  for  parties  interested.  The  law 
of  Eoglaod  does  not  recognise  any  incompetency 
in  a  judge  on  the  ground  of  interest  except  thst 
iDToWed  in  the  rule  that  no  one  shall  be  a  judge 
in  his  own  cause.  If  such  a  ground  of  objection 
to  the  solicitor  of  a  party  did  exist  it  is  manifest 
that  the  law  to  be  consistent  should  also  invali- 
date  the  judicial  acts  of  persons  between  whom 
and  a  party  there  might  be  the  relationship  of 
blood,  but  no  rule  of  the  kind  exists. 

I  think  the  decree  should  be  affirmed  with 
costs. 


COMMON  LAW  CHAMBERS. 


.  fReporUd  by  Hbkry  O'Busk,  Ssq.,  BarrisUr^-Law.) 

BaowN  V.  McGufrTH. 
Qbeat  Wkstekn  Railway  Co.  OarnUhees, 

AUachm«nt  of  diht$ — Assignment-^Notice. 
Tilt  Judgement  debtor,  through  hk  sub-contractors,  de- 
livered to  the  gamiiiheea  certain  railway  ties,  and  gave 
th<>  sub-contractors  an  order  on  the  garnishees  for  all 
money  coming  to  him  therefor.  BabMquently  to  this, 
but  Wfnre  the  garnishees  had  any  notice  of  the  above 
order,  they  were  served  with  the  attaching  order  in  this 

tasi: 

Iltld,  ttmt  the  order  in  faror  of  the  sub-contractors  oper- 
ated KA  an  assignment  of  the  fUnd  to  them,  although 
there  was  no  ncjtice  of  it  to  the  garnishees,  they  not  having 
b«en  led  by  the  want  of  notice  to  alter  their  jmsitlon  so 
ss  to  make  it  inequitable  as  against  them  to  enforce  the 
assignment. 

•  [Chambers,  Apra  23, 1870— if r.  DoKon.] 

This  was  an  application  to  attach  a  debt 
alleged  to  be  due  from  the  garnishees  to  the 
jadgment  debtor. 

The  facts  were,  that  the  Judgment  debtor  de- 
delivered  to  the  garnishees  1826  railway  ties, 
through  his  sub-contractors.  Ford  and  Baker, 
at  one  of  the  stations  of  the  company,  under  a 
coDtract  by  him  to  supply  the  company  with  a 
much  greater  quantity  at  25c.  per  tie. 

Tlie  garnishees  acknowledged  to  owe  the  Judg- 
ment debtor  $881.60  for  these  ties,  less  a  draw- 
back of  ten  per  cent,  which  it  was  agreed  should 
abide  the  fulfilment  of  the  contract ;  but  as  the 
jadgment  debtor  desired  to  be  released  by  the 
garnishees  from  further  performance  of  his  con- 
tract, they  were  willing  to  pay  also  the  ten  per 
cent,  opon  reeeiTing  proper  releases  in  that  behalf 
from  the  jadgment  debtor.  The  amount  less  the 
drawback  was  i(289  86. 

The  Judgment  debtor  denied  thtft  he  owed 


the  garnishees  anything,  and  ssid  the  ties  had 
never  been  deliTcred,  but  were  still  the  property 
of  Ford  and  Baker,  the  sub-contractors  who  de- 
livered the  ties  at  the  station.  He  aeoexed  to 
his  affidarit  a  copy  of  the  agreement  between 
himself  and  Ford  and  Baker,  la  which  the  latter 
stipulated  that  the  ties  to  be  delivered  by  them, 
should  not  be  in  the  possession  of  the  Judgment 
debtor  until  the  payments  were  made  as  therein- 
before meotioned,  that  is,  payment  at  28  cents 
per  tie  for  all  ties  delivered,  less  a  drawback  of 
ten  per  ceot. ;  and  he  further  swore  that  ao  order 
on  the  company  was  given  by  him  to  Ford  and 
Baker,  or  rather  to  Wm.  MeCosh  their  attorney, 
entitling  him  to  receive  for  them  all  moneys  they 
should  be  entitled  to  for  ties  delivered.  This 
order,  he  swore,  was  intended  to  have  been  given 
at  the  execution  of  the  sub-contract,  but  was  not 
In  fact  given  till  the  month  of  February  following. 
Ford  and  Baker  in  their  affidavit  vehement- 
ly insisted  that  they  had  not  delivered  the  ties, 
and  that  the  act  of  the  company  in  inspect- 
ing them,  and  crediting  the  Judgment  debtor 
with  the  price,  was  entirely  unauthorized  by 
them. 

Mr.  Daltoh — ^It  is  plain  that  the  garnishees 
had  no  notice,  previous  to  the  attaching  order, 
either  of  the  above  clause  in  the  agreement  be- 
tween the  Judgment  debtor  and  Ford  and  Baker, 
or  of  the  order  in  favour  of  McCosh. 

I  take  it  to  be  clear  law,  that  an  attaching 
order  has  no  operation  upon  debts  of  which  the 
Judgment  debtor  has  already  divested  himself  by 
assignment;  he  must  have  both  the  legal  and 
beneficial  title. 

Two  qaestions  present  themselves  here. 

First— Under  the  circumstances,  can  Ford  and 
Baker  insist  that  there  has  been  no  delivery?  They 
did  not  before  the  attaching  order  inform  the  com- 
pany of  their  position ;  and  they  delivered  the  ties 
upon  the  grounds  of  the  company,  apparently  in 
performance  of  the  contract  ot  the  judgment 
debtor.  Had  the  company  altered  their  position, 
as  by  payment  to  the  Judgment  debtor.  Ford  and 
Baker  would  have  had  no  remedy. 

Several  considerations  on  either  side  present 
themselves,  and  upon  the  whole,  if  I  were  driven 
to  decide  upon  this  point,  I  should  think  that 
Ford  and  Baker  might  still  assert  that  the  pro- 
perty had  not  passed  from  them.  But  I  omit 
many  observations  whioh  arise,  as  I  think  there 
is  another  ground  upon  which  I  may  more  satis- 
factorily decide  the  case. 

Secondly — Can  Ford  and  Baker  assert,  or  can 
the  Judgment  debtor  assert  for  them,  that  the 
order  upon  the  company  is  an  equitable  assign- 
ment of  the  fund  in  their  favour,  sufficient  to 
defeat  the  claim  of  the  Judgment  creditors?  I 
think  that  they  can.  In  Story's  Equity  Juris- 
prudence, sees.  1048-4,  1047,  1047  a,  it  is  said 
that  any  order,  writing,  or  act,  which  makes  an 
appropriation  of  a  fund,  amounts  to  an  equitable 
assignment  of  that  fund,  and  that  may  be  by 
parol  as  well  as  by  deed.  **  But,"  as  is  said  in 
sec  1047,  **in  order  to  perfect  his  title  against 
the  debtor,  it  is  indispensable  that  the  assignee 
should  immediately  give  notice  of  the  assignment 
to  the  debtor,  for  otherwise  a  priority  of  right  may 
be  obtained  by  a  mbteguent  aeMtynee^  or  the  debt 
may  be  discharged  by  a  payment  to  the  assignor 
before  such  notice." 

Tery  recent  oases,  however,  show  contrary  to 
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what  hftd  been  formely  faelj,  that  (u  respeeft 
third  parties,  Dotioe  to  the  debtor  is  no/ necessary 
to  perfect  the  equitable  ast^ipinient  of  a  debt. 
In  Watts  ▼.  Portfr,  8  E.  &  B.  743.  it  was  decided 
\}j  the  Queen's  Bench,  after  time  talcen  to  con- 
sider, tbtit  it  was  nccesnarj,  but  Erie,  J.,  dis> 
sented.  That  case  was  decided  in  1854,  and  has 
often  since  been  observed  upon  and  doubted. 

In  Pickering  v.  Ilfracombe  Railway  Co.,  L.  R. 
8  C.  P.,  at  page  248,  Bovill,  C.  J.,  says: — 
*'The  last  objection  urged  by  the  defendant's 
connsel  was  that  notice  of  the  assignment  must 
be  given  to  the  person  whose  debt  is  assigned,  in 
order  to  make  the  aysignmeat  available  as  against 
a  creditor.  The  vali«iity  of  this  objection  turns 
upon  the  doctrine  of  the  courts  of  equity.  As 
between  the  assignor  and  the  assignee,  it  is  clear 
that  no  notice  is  necessary.  As  to  third  persons 
there  has  been  some  difference  of  opinion :  the 
majority  of  the  Court  of  Queen's  Bench  in  WatU 
T.  Fortrr,  8  E.  &  B.  743,  holding  that  the  assign- 
ment without  notice  was  inoperative  as  against 
a  subsequent  judgment  creditor;  but  the  Lord 
Chancellor  (Cranworth),  and  Lord  Justices  Knight 
Bruce,  and  Turner,  in  Beivan  v.  Lord  Oxford,  25 
L.  J.  Ch.  209.  and  the  Master  of  the  Rolls  in 
Kinderley  ▼.  Jervis,  26  L.  J.  Ch.  688,  holding  the 
contrary  doctrine.  *  *  *  If  it  were  necessary 
to  decide  between  this  conflict  of  authority,  I 
should  have  no  hesitation  in  agreeing  with  the 
opinions  of  Erie,  0.  J.,  in  Watts  r.  Porter^  and 
of  the  Lord  Chancellor,  Lords  Justices,  and  Mas< 
ttT  of  the  Rolls  iu  the  two  Chancery  cases." 

Air.  Justice  Willes  in  the  same  case,  at  p.  261, 
expresses  similar  opinions. 

In  the  same  volume,  at  p.  264,  U  the  ease  of 
Robinson  v.  Ntsbit,  in  which  the  Court  of  Common 
Pleas  overruled  Watts  v.  PorUr^  and  decided  that 
a  prior  equitable  assignmeot  of  railway  shares 
in  the  hands  of  the  garnishee,  was  a  bar  to  an 
attachment  from  the  major's  court,  London,  not- 
withstanding that  no  notice  of  such  assignment 
bad  been  given  to  the  garnishee. 

I  must  hold,  theOf  that  the  order  given  by  the 
judgment  debtor  in  favour  of  Ford  and  Baker, 
ia  February— -before  the  attaching  order — ope- 
rates as  an  assignment  of  the  fund,  though  the 
company  had  no  notice,  they  not  having  been 
led  from  the  want  o'f  notice  to  alter  their  posl- 
tioOy  so  as  to  make  it  inequitable  as  against 
them,  to  enforce  the  assigomeot.  Of  the  bonA 
Jidu  Qi  Ford  and  Baker's  claim,  there  can  be  no 
doubt 

It  has  hoteaoaped  ne  that  theve  la  the  di9M>> 
eape  of  two  cents  per  tie  between  the  auoudt 
pnyable  to  Ford  and  Bake^,  and  Ika^ilount  pay- 
able by  the  oea^iaiiy.  But  this  mttkes  no  diffisr'* 
euoe,  for  the  10  per  oent.  retainable  .by  tlie 
eempany  more  tbaa  ooivers  the  a»onat« 

That  10  per  cent,  they  are  wirKn^  to  pay  over 
upon  receiving  a  release  from  the  judgment 
debtor,  of  their  eotitract  with  trim,  but  at  present 
they  are  not  inbebt^  in  the-  amoant,  and  there- 
fbre  cannot  be  ordered  to  pay  it  otet*. 

As  to  the  costs,  the  jud;r(nent  creditor  ehoatd 
pay  the  costs  of  the  garnishees,  but  not  the  oosts 
of  the  judgment  debtor. 


MUNICIPAL  CASES. 
Reo.  kz  BEL.  Halstbd  y    Febbia. 

EUction — Der.lamtion  of  qHnliii'ntion,—20  £  SO  Vic.  O'p 

61,  »ec9.  in,  17S. 

A  defertive  d^'olanitlon  AfqaMi fixation  of  a  oanlidit^  at  a 
manicipal  election  U  not  a  groaod  f<tr  uiiM-atiug  Uim  bj 
tUe  summujy  procedji  uuder  the  Muuu'ipa.1  Act. 

[CJLiuibcrs,  June  30,  1S70.] 
It  was  sought  on  thia  application  to  unseat  the 
defendant  on  the  ground  (amongst  others)  that 
he  had  oot  taken  the  declaration  of  qualification 
required  by  the  statute.  The  declaration  made 
was  as  follows: 

♦•I,  Matthew  Ferris,  do  solemnly  declare  that 
I  am  a  natural  born  subject  of  Her  M:ijesty; 
that  I  am  truly  and  bona  fide  seiz(*d  or  po§ses.'«ed 
to  my  own  use  and  benefit  of  such  an  ebtate, 
namely:  W,  \  Lot  1,  in  the  tjore,  100  acres; 
M.  part  Lot  6,  2nd  range  of  Gore,  55  acres,  as 
doth  qualify  me  to  act  in  the  ofHce  of  Reeve  for 
the  Township  of  Colchester,  according  to  the 
true  intent  and  meaning  of  the  Municipal  Laws 
of  Upper  Canada.** 

The  objection  taken  on  this  point  was  that  the 
declaration  was  insufficient,  inasmuch  as  it  did 
not  .'specify  the  nature  of  the  e.^tnte  claimed  by 
the  declarant,  &c.  \  that  the  defendant  couM 
not,  under  the  statute,  enter  on  his  duties  until 
he  iihould  have  made  a  proper  declaration ;  and 
thnt  the  election  of  the  candidate  was  not  com- 
plete until  he  had  done  what  wa^  necessary  to 
qualify  himself  for  office:  29  &  30  Vic.  cap.  51, 
sec.  178. 

M,  C.  Cameron,  Q.  C.,  shewed  cause. 
0*Brien,  contra. 

Ma.  Dalton — Nothing  can  be  made  of  this  ob- 
jection on  this  appliciition.  Whatever  might  be 
the  effect  of  the  omission  to  describe  the  nature 
of  the  claimant's  estate  in  a  guo  warranto  at 
common  law,  it  affords  no  grounds  for  declaring, 
in  this  statutory  proceeding,  that  the  election 
was  not  legal,  or  was  not  conducted  according  to 
law,  or  that  the  person  declared  elected  thereat 
was  not  duly  elected. 

Judgment  for  defendant,  toiih  costs. 


Ijf    THE    IIA.TTEB    OF   ApPEAI  FROM   THE    CoriTTT 

Council  or  tee  Ccuntt  of  Bssbx  i»  Equal- 
iziMo  the  Assessment  Rolls. 

E<jwUiMing  asMstrngnt  roU-^ppe^I^^^dk  V  nroeed<^n— 
Nutice^^S  Vic.  dtp.  56,  sec  71,  f,  s,  S-^ttnUipal  Corfo- 
ration,  action  J^y,  without  by-law. 

(Bandwlcli,  July  26,  ISTO.] 

Thh  was  an  appeal  by  tbe '  Munief^ality  of 
Amberstburg,  from  the  equalititiun  of  th«  as- 
sessmedt  rolls  by  the  County  Council  of  the 
County  of  B«wc. 

0'  Obnnor  tor  the  remaltiing  \niimelpaKtfea 
objected,  that  utid\ftr  etcttorl  7tof  th«  82  Victoria 
cap.  82,  sabsectron  8,  it  is  Ibe  tttudiefpallty  that 
is  dissatisfied  with  the  equaHtatlon  of  the  oounty 
conncli  which. has  the  rigfht  to  appeal  to  the 
county  judge,  and  tot  the  reeve  of  the  dieeat- 
isfied  mnntolpallty,  and  that  the  moHeipality  eaa 
only  manifest  ite  diesatiefkction  and  deeire  to 
appeal  by  forroally  pausing  a  by*>law,  or  at  least 
a  resolution  antboriting  the  step;  and  that  a 
copy  of  the  by-law  or  resolution  ahould  have 
been  annexed  to  the  notiee  of  appeal  to  the  jndge, 
or  it  should  hare  been  recited  in  the  notiee,  that 
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it  was  giTen  under  the  authority  of  a  by-law  of 
the  manioipality  of  Ambers tburg. 

Ilome  contra.    . 

Leoqatt,  Co.  J. — Before  proceeding  to  con- 
sider tbi9  uppeal  apoa  its  merits,  the  objection 
raised  by  Mr  O'Conoor,  counsel  for  the  manioi- 
palities  of  Sftodwich  East,  Qosfield,  Mersea  and 
Maidstone,  mast  be  disposed  of.  If  the  objection 
is  good  there  is  an  end  to  farther  proceedings 
and  the  appeal  drops. 

The  general  principle  known  to  the  common 
law  is  that  a  corporation  can  only  act  through 
its  seal.  A  by-law  should  not  be  dispensed  with 
except  in  a  very  clear  case:  see  Uarrisons's  Mun. 
Man  ,  pp.  135,  13G.  This  common  law  principle 
is  fully  recognized  by  the  municipal  statutes,  and 
Mr.  O'Connor  pointed  out  a  number  of  instances 
in  the  statutes  in  which  municipalities  are  re- 
quired to  exercise  iheir  power  by  by -law.  Black- 
stone  in  his  commentaries  says,  **when  a  corpo- 
ration is  erected  they  must  have  a  common  seal, 
for  a  corporation  being  an  invisible  body  cannot 
manifest  its  intentions  by  any  personal  act  or 
oral  diiscourse,  it  therefore  acts  and  speaks  only 
by  its  common  seal.  For  though  the  particular 
members  may  express  their  private  consents  to 
any  act  by  words  or  signing  their  names,  yet 
this  does  not  bind  the  corporation,  !t  is  the  affix- 
ing of  the  seal  and  that  only  which  unites  the 
several  assents  of  the  individuals  who  compose 
the  community  and  makes  one  joint  assent  of  the 
whole."  By  the  municipal  act  it  is  declared  that 
every  by-law  shall  be  under  the  seal  of  the  cor- 
poration and  signed  by  the  head  of  the  corpora- 
tion, or  by  the  person  presiding  at  the  meeting 
at  which  the  by-law  has  been  passed,  and  by  the 
clerk  of  the  corporation. 

The  notice  of  appeal  served  upon  me  by  the 
reeve  of  Amherstburg,  requires  me  to  take  notice 
that  the  municipality  of  Amherstburg  under  and 
by  virtue  of  the  act  respecting  the  assessment  of 
property  in  the  Province  of  Ontario,  being  dis- 
satintied  with  the  action  of  the  County  Council  of 
the  County  of  Essex,  as  taken  on  the  22ad  day 
of  June  instant,  in  deereaaing  the  aggregate  of 
the  valuation  made  by  the  assessor  of  the  manioi- 
pality of  Amherstburg  for  the  present  year,  **  do 
hereby  give  notice  that  they  appeal  against  the 
said  decision  of  the  said  county  council,  and  that 
the  grounds  of  dissatiafaction  and  appeal  are," 
&c.  The  notice  proceeds  to  state  the  grounds, 
and  concludes  with  an  attesting  olanse  as  follows : 
'*  In  witness  whereof  the  reeve  of  the  said  muni- 
cipality of  Amherstburg  hath  put  his  hand  and 
caused  the  seal  of  t^  manioipality  to  b«  i^ttaobed 
hereto  at  Amherstburg,  this  !23rd  day  of  June, 
A.  D.  1870."  The  seal  of  tha  corporation  io 
affixed  thereto,  as  well  as  the  signaturo  of  the 
reere,  and  it  is  oountersignQd  by  the  Clerk. 

This  notioe  is  in  ^y^xy  Tospaot  ia  oenformii^ 
witb  the  requirementp  oX  the  statute  giving  the 
appeal,  and  we  want  na  ]b«etter  efidance  of  the 
dissatisfactioA  of  tha  muuioipality  of  Amherst- 
burg, and  of  the  ooancire  iafteation  and  desire  to 
appeal  to  the  oounty  judge.  The  manlcipali^ 
ia  in  fact  made  to  speak  tlirough  its  seal*  We 
must  prcaumje  in  the  abscAce  of  eridence  to  the 
contrary  that  the  corporation  seal  was  affixed  to 
the  notice  by  the  reeve  at  the  instanoe  of  the 
municipality  of  AmUerstborg  in  oonnoil  assem- 
bled, for  he  haa  no  power  or  authority  to  use  the 


seal  of  the  corporation  without  being  duly  au- 
thorized so  to  do  by  the  council. 

The  clause  of  the  statute  giving  the  appeal 
does  not  require  the  municipality  dissatibfied  to 
authorize  the  appeal  by  by-law  in  so  many  words : 
it  says  the  municipality  dissatisfied  may  appeal 
to  the  county  judge  by  giving  to  such  judge  and 
the  clerk  of  the  oounty  council  a  notice  in  writing 
under  the  seal  of  the  municipality  of  such  appeal. 
That  is,  the  notice  has  to  be  drawn  up  and  at- 
tested in  as  formal  and  ceremonial  a  manner  as 
a  by-law.  We  may  indeed  look  upon  the  notice 
as  a  by-law  of  the  municipality,  for  it  has  all  the 
attributes  of  one,  and  being  good  on  its  face  we 
cannot  look  behind  it  to  see  that  all  the  neces- 
sary and  legal  formula  were  gone  through  in 
passing  it 

The  courts  upon  general  principles  recognize 
judicially  what  municipal  councils  are  compe- 
tent to  do,  and  hold  that  it  is  not  necessary  for 
them  to  recite  in  a  by  law  all  that  is  requisite 
to  shew  that  they  have  proceeded  regularly  in 
passing  it :  GrUr^on  v.  Municipal  Council  of 
Ontario,  9  U.  C.  Q.  B.  623 ;  Fisher  ▼.  Council  if 
Vauffhan,  10  U  C.  Q.  B.  492.  See  also  Secord  ▼. 
Corporation  oj* Lincoln,  24  U.  C  Q.  B.  142,  and 
Gibson  V.  the.  Corporation  of  Huron  and  Biuct^ 
20  U.  C.  Q.  B.  111.  In  the  last  case  it  is  said 
by  the  late  Chief  Justice  Robinson  that  the 
statutes  do  require  that  by-laws  to  be  passed  for 
certain  purposes  shall  contain  particular  recitals 
and  provisions,  but  from  the  absence  of  any  such 
recitals  and  provisions  we  are  not  at  liberty  to 
infer  anything  against  the  validity  of  the  by-law, 
unless  we  can  see  clearly  on  the  face  of  the 
by-law,  or  have  otherwise  shewn  to  us  that  the 
by-law  was  passed  for  a  purpose  which  required 
them  to  be  inserted.  If  for  all  that  appears  the 
by-law  may  be  legal  we  are  not  \o  conjecture  the 
existence  of  facts  that  would  render  it  illegal. 

This  language  is  peculiarly  applicable  to  the 
notice  in  this  matter.  There  is  nothing  in  the 
act  giving  the  appeal  requiring  any  particular 
recitals  to  be  made  in  the  notice  of  appeal,  and 
for  all  that  appears  upon  the  face  of  it,  it  is 
legal,  and  we  are  not  to  conjecture  the  existence 
of  facts,  that  would  render  it  illegal.  I  think  the 
notice  served  upon  me  is  sufficient  warrant  and 
authority  for  me  to  proceed  and  hear  the  appea!. 

Then  as  to  the  mer)t8.  The  late  Chief  Justice 
Robinson  remained  on  one  occasion  with  refer- 
ence to  the  equalizfttioa  of  the  assessments  by  the 
county  counci!,  that  **it  is  a  thing  more  easily 
said  than  done ;"  and  on  the  same  occasion  he 
said,  «•  I  dOttfess  I  think  that  although  (he  person 
who  framed  the  70lh  and  71st  ciauses  of  ohap^ 
56,  Con«  SsatiUes  of  Upper  Canada,  may  faare 
uodentood  very  clearly  himself  what  he  iateiidfld/ 
he  ha|  not  suooeeded  in  making  his  meaning  qeite 
intelligible'Se  eitherS;"  and  again,  *'the  Legis* 
latare  indeed  haTo  not  attemptod  to  prescribe  by 
what  method  of  proceeding  the  townships,  towns 
aad  villages. shaU  bo  made  to  bear  a  just  relation 
to  each  otJ»er  ia  x;f4^d  to  the  assessed  value  of 
property.  Tbi^  eould  hardly  have  succeeded  xok 
any  attempt  to  do  so."  The  Legislature  at  a 
later  date  did  make  the  attempt,  but  did  Hot 
succeed  however  in  making  the  matter  any  mote 
intelligible  than  it  was  before. 

Subsection  2  of  section  71,  82  Vic,  chap.  86, 
points  out  the  manner  in  which  towns  and  town- 
ships should  be  made  to  bear  a  just  relation  to 
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one  another  for  the  purpose  of  eqoalisation. 
This  clause,  howerer,  gaye  rise  to  a  great  diTer- 
Bity  of  opinion,  (see  Municipality  of  Simeot  t. 
County  of  Norfolk,  5  L.  J.  N.S.  181  &295,  and  the 
decision  of  Judge  Qowan),  and  was  amended  bj 
the  Legislature  at  its  next  session. 

By  subsection  8  of  the  list  clause  of  the  last 
mentioned  act,  the  right  is  given  to  any  local 
municipality  dissatisfied  with  the  equalisation 
of  the  assessment  by  the  oounty  council  to  appeal 
to  the  county  judge.  The  judge  is  required  to 
appoint  a  day  for  hearing  the  appeal,  and  he  is 
empowered  to  equalise  the  whole  assessment  of 
the  county. 

No  mode  is  pointed  out  by  the  statute  as.  to 
how  the  judge  is  to  proceed  in  hearing  and 
determining  the  appeal,  but  I  presume  he  must 
proceed  in  the  same  manner  as  the  county  coun> 
oils  are  required  to  do  in  equalising  the  assese- 
ment,  and  in  addition  may  probably  take  evidence 
for  the  purpose  of  satisfying  his  mind  as  to  the 
relative  value  of  lands  in  adjoining  municipal- 
ities. To  quote  from  Sir  John  Robinson  again, 
as  to  the  manner  in  which  the  county  council 
should  proceed  in  the  equalisation  of  the  as- 
sessment— ^*  We  may  suppose  the  council  fix- 
ing upon  some  one  township  or  town  in  the 
first  place  as  that  in  which  the  value  appears  to 
have  been  assigned  with  the  strictest  regard  to 
truth  and  justice,  and  then  having  selected  such 
a  standard,  we  may  suppose  them  taking  up  each 
other  township,  town,  &o.,  and  adjusting  the 
valuation  to  such  standard.  «  «  *  *  « 
It  must  be  entirely  a  matter  of  opinion  whether 
if  land  cleared  or  undeared^in  township  A  is 
valued  at  such  a  sum  per  acre,  land  in  township 
B  ought  to  be  valued  at  any  and  what  other  sum 
per  acre.  When  the  council  shall  have  adjusted 
the  proportionate  value  which  land  in  one  town- 
ship bears  to  land  in  the  other,  and  shall  have 
compared  them  all  by  some  one  standard,  then 
they  have  to  ascertain  and  express  how  much 
per  cent,  must  be  added  to  or  deducted  from  the 
assessment  in  each  township  respectively  to  make 
all  bear  a  just  relation  to  each  other." 

The  legislature  has  not  attempted  to  instmot 
them,  the  oounty  oouncils,  how  they  are  to  pro- 
ceed in  order  to  do  equal  justice ;  they  have 
done  the  best  they  ooold  in  committing  the  duty 
to  the  council  in  general  terms  of  equalising  the 
assessments  so  as  to  produce  a  just  relation, 
but  have  necessarily  left  it  to  them  to  work  out 
the  problem  as  they  best  oan :  Oibton  v.  CorpO' 
ration  of  Bruce,  20  U.  C.  Q.  B.  111. 

At  the  hearing  of  this  appeal  all  the  reevea  of 
of  the  county  were  either  personally  present  or 
represented  by  counsel.  No  objection  was  taken 
to  the  manner  adopted  by  me  for  the  purpose  of 
enabling  me  to  come  to  an  equitable  and  just 
oondusion  in  equalising  the  assessments,  so  as 
to  produce  a  just  relation  between  the  respective 
municipalities  of  the  oounty.  Taking  Sir  John's 
views  to  some  extent,  as  expressed  by  him  in  the 
ease  quoted,  as  my  guide,  after  examining  the 
rolls  of  the  different  municipalities  for  the  last 
and  present  year,  hearing  the  evidence  of  the 
reeves,  and  the  evidence  of  Mr.  Wilson,  I  have 
come  to  the  conclusion  that  the  equalisation  as 
made  by  the  oounty  oounoil  should  be  amended 
as  follows : 

Amherstbnrg  ^ $175,000 

Asueruon  .••••■••■»•••••»••••••••  •••»■•  ••••••••  m4o,o&o 


Colchester.. $8o4. 

Qosfield 680 

Maidstone tS2 

Maiden «^ ^  SV 

Mersea  ^ ^ 51T. 

Rochester  « -  21 1. 

Sandwich  East..  992. 

Sandwich  West 634. 

Sandwich  Town IH-'j 

Tilbury  West 2^K 

Windsor CC^i. 
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APPOINTMENTS  TO  OFFICE. 

LI  EUTEN  ANT-GOVERN  OR 

THE  HON.  ADAMS  GEORGE  ARCHIBALD,  ^f  • 
City  of  Halifax,  in  the  Province  of  Nova  S<-otia..  a  M.  ■ 
of  the  Queen's  Privy  Council  for  Canada,  to  be  Lieitt.  • 
Governor  of  the  Pruvime  of  ManitoLML,  from  and  &ii  : ; 
day  on  which  Her  Majesty  the  Queen  shall,  byo;..- 
Council,  issued  under  the   British   North  Amrr-  i 
18ui,  admit  Kupert'8  Land  &nd  tlie  North  We^t  Itrr 
into  the  Union  or  Dominion  of  Canada. 

THE    HON.    ADAMS  GEORGE   ARCHIBALD  t^? 

Lieutenant-Governor  of  the  North  West  Tcrnt^r:"'*  ::  .. 
and  alter  the  day  aforesaid.    (Gazetted  Jaly  £ird,  lt:>: ) 

JUDGE  SUPERIOR  COURT,  QUEBEC. 

LOUIS  EDOUARD  NAPOLEON  CASAULT,  of  tb* 
City  of  Quebec,  in  the  Province  of  Queljec,  one  of  Ii  : 
M:jjesty*«  Counsel  learned  in  the  Law,  to  be  a  Pi-. 
Judjje  of  the  Superior  Court  for  Lower  Canada,  n--^  i  .- 
Province  of  Quebec,  in  the  room  and  plac<e  of  FLL>I 
ODILON  GAUTHIER.    (Gazetted  Juao  4th,  IsTu) 

ASSISTANT  JUDGE  SUPERIOR  COURT,  QUEliFC. 

THOMAS  KENNEDY  RAMS  AT.  of  the  City  of  M  -- 

treal,  one  of  Her  Majeuly's  Counsel  learned  in  Ibe  L^ '".  tj 
be  AHsiatant  Puisne  Judge  of  the  Superior  Courk  L: 
Lower  Canada.    (Gsuetted  September  5th,  1870.) 

JUDGE  SUPERIOR  COURT,  NEW  BRUNSWirK. 

HON.    ANDREW   RAINSFORD    WETMORE,    -f  St 

John,  New  Brunswick,   Esquire,  one   of  Her  M.i; 
Counsel  learned  in  the  Law,  to  be  a  Puisne  Jad^^e 
Superior  Court  of  Judication  of  the  said  Provin«r,  :n  ... 
room  of  the  HON.  NEVILLE  PARKEK,  deoeoKtL   {-^i- 
xetted  May  28th,  1870.) 

DEPUTY  JUDGE. 

ALLAN  JAMES  GRANT,  of  the  Toim  of  L'Orioii:.  b 
the  County  of  Presoolt,  and  of  Osgoode  Hail,  Bar:i>:'.  '■•^^ 
Law,  to  be  Deputy  Judge  of  the  County  Court  of  r.. .  : 
the  United  Counties  of  Prescott  and  RosseU.  (Go^::  i 
August  8th,  1870.) 

NOTARIES  PUBLIC. 

JAMES  F.  GARROW,  of  the  Town  of  C^odericli,  Rim- 
ter-at-Law.  BENJAMIN  CRONTN,  of  the  City  of  L  > 
don,  Barris-ter-at-Law.  FREDERICK  WRIGHT,  uf  tlr 
City  Toronto,  Attor-uey-at-lAW.    (Gaxettad  Jane  25. 1^7?) 

CHARLES  WALLACE  BEIJL,  of  the  Town  of  Be!]-  vi  >, 
Barrister-at-La  w.  RUS  K  HARRIS,  of  the  City  of  T'  r  ::t«>, 
BarrlHter-at-Law.  JAMBS  RUTLE DOB,  oftheTo«-<^ 
Bowmonville,  Barrlster>at>Law.    (Oaietted  July  16,  li' ' ) 

JAMES  GROWTH  BR,  of  the  City  of  Toronto,  BuT>t4> 
at-Law.  JAMES  TI LT,  of  the  City  of  Toronto,  Banikk> 
at-Law.    (Gazetted  July  SOth,  1870.) 

ABRAHAM  DENT,  of  the  Yillage  of  MitdieD.  HEKRT 
SMITH,  of  the  Town  of  Coboois.  KDWIN  D.  KEKilT, 
of  the  ViUage  of  Petrolia.    (Gaietted  Aogoat  13th,  Ini^ ) 

JAMES  MAG  BE,  of  the  City  of  London,  Baznst«i  it- 
Law.  GEORGE  WILLITS  LOUNT.  of  the  Villv^  of 
Newmarket  Barrister-at^Law.  JAMES  F.  LISTIIK.  d 
the  Town  of  Sarnia,  Attomey-«t-Law.  FRANCIS  Cv^.  K- 
BURN  CLEMOW,  of  the  City  of  Ottawa,  Attorney^ 
Law.   (Gazetted  September  lOth,  1870.) 

ALEXANDER  GRANT,  of  the  Town  of  Stratford,  At- 
tomey-at-Law.    (Gazetted  September  ITtli,  1870.) 

JAMES  SMITH  READ,  of  the  YiRaee  of  OrugfT^!}^ 
Attomey-at-Law.  ALEXANDER  OOFORTH,  of  lbs  ^  ^ 
la«e|of  FergQfl,  Btniflter-atrLaw.  (Gantted Sept  H  isra.) 


ASSOCIATE  CORONER. 

THOMAS  CUMINES,  of  the  Village  of  WeDud.  ^' 
to  be  an  Associate  Coroner  within  andftv  the Oi»ntj ci 
Welland. 
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I.  Tnes.  AUSainU. 

5.  Btt^  AxticleB,  &&,  to  be  left  with  Sec  Law  Soclotj. 

6.  HUN.  ilst  Sunday  f^fUr  THuity. 

15.  SUN.  tSnd  Sunday  <^/ter  TrinUy. 

16.  Wc<l.  Last  day  for  aervioe  for  Coantj  Coaxt. 

18.  Frid.   Examination  ofLawStudents  for  call  to  the  Bar. 

19.  Sat..  Examiaation  of  Articled  Clerka  for  certificate  of 

fltneaa. 

20.  RUN.  tSrd  Sunday  afier  TrinUy. 

21.  Mon.   Hichaelmaa  Term  beeina. 

24.  Thur.  Laat  day  for  setting  down  and  giring  notice  gC 

re-hearing 

25.  Frid.  Paper  Day,  Qneen's  fi.    New  Trial  Day,  C.  P. 

26.  Sat    Declaration  County  Court.   Paper  Day,  Common 

Pleaa.    New  Trial  Day,  Queen'a  Bench. 

27.  SUN.  Ut  Sunday  i»  Adv^t. 

2d.  Mon.  Paper  Day,  Q.  B.    New  Trial  Day,  C.  P. 
3i.  Tiiea.  Paper  Day,  C.  P.    New  Trial  Day,  Q.  B. 
SO.  Wed.  St.  Andrew.    Paper  Day.  Queen'a  Bench.    New 
Trial  Day,  Common  Picas. 
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THE  HON.  WILLLiM  HUME  BLAKE. 

It  is  our  sad  duty  to  record  the  death,  at 
Toronto,  on  the  16th  instant,  of  the  Hon. 
WUliam  Hume  Blake,  £z-Cbanoellor  of  Upper 
Canada,  in  his  sixty-second  year. 

Although  some  years  have  passed  since  Mr. 
Blake  retired  from  his  position  on  the  Bench, 
and  thus  practiGally  serered  his  connection 
with  the  profession,  we  cannot  permit  the 
occasion  to  pass  without  a  tribute  to  his 
momory. 

He  was  bom  in  the  county  of  Wicklow, 
Ireland,  on  the  10th  March,  1809,  at  Kiltegan. 
Of  this  parish,  his  father,  the  Rev.  Dominick 
Edward  Blake,  who  died  at  the  early  age  of 
flily  from  the  same  disease  which  has  now 
carried  off  his  son,  was  Rector.  He  was 
educated  at  Trinity  College,  Dublin,  and  was 
at  first  intended  for  the  medical  profession, 
having  studied  under  Sir  Philip  Crampton* 
He  subsequently  thought  of  entering  the 
Church,  as  in  fact  did  his  brother,  the  Ber. 
D.  E.  BUke,  Ute  Rector  of  ThornhiU. 

In  1882  Mr.  Blake  emigrated  to  Canada,  and 
settled  in  the  township  of  Adelaide,  with  other 
members  of  hia  &mily,  having  shortly  before 
he  left  Ireland  married  his  cousin,  Catherine 
Hume,  the  grand-daughter  of  William  Hume^ 
M.P.  for  Wicklow,  well  known  in  his  day  as 
a  loyal  gentleman,  murdered  by  the  rebels  in 
1798. 

He  commenced  the  study  of  the  law  in  1884^ 
in  the  office  of  Mr.  Washburn;  and  though 


he  began  his  legal  studies  later  in  life  than  is 
usual,  he  set  to  work  with  so  much  energy 
that  he  appeared  to  compress  into  a  few  years 
the  work  usually  allotted  to  many. 

He  formed  a  partnership  with  Mr.  Joseph 
0.  Morrison,  now  the  senior  Puisne  Judge  in 
the  Queen's  Bench,  and  they  were  afterwards 
joined  by  the  late  Dr.  Connor,  who,  as  well  as 
his  partners,  was  alao,  in  1868,  elevated  to  the 
Bench. 

Though  for  seteral  years  one  of  the  most 
able,  fearless,  eloquent  and  successful  of  advo- 
cates, Mr.  Blake  will  be  beat  remembered  in 
his  intimate  connection  with  the  Court  of 
Chancexy,  as  its  first  Chancellor.  The  refor- 
mation of  this  Court  waa  undertaken  by  the 
Baldwin-Lafontaine  (Government;  of  which  Mr. 
Blake  was  Solicitor-General,  in  1848 ;  and  it 
was  then  established  on  its  present  footing 
mainly  through  Mr.  Blake's  exertions.  He 
was  naturally  selected  by  his  colleagues  as  the 
proper  and  most  desirable  person  to  fill  the 
seat  of  Chancellor,  to  which  he  was  appointed 
on  the  80th  September,  1849 ;  and  the  wisdom 
of  the  choice  was  proved  by  the  thorough  and 
efficient  manner  with  which  he  set  to  work  to 
remodel  and  thoroughly  renovate  and  reform 
the  then  existing  system  of  Chancery  practice. 
in  every  brancb  and  detaiL 

Mr.  Blake  was  a  warm  politician  of  the 
Liberal  school ;  and  in  those  days  when  poli- 
tics ran  high,  hd  was  never  accused  of  being 
lukewarm  in  his  adherence  to  his  party.  In 
fact  his  temperament  made  him  enter  upon  all 
he  undertook-^Whether  we  speak  of  him  in  the 
heat  of  a  political  contest,  in  the  halls  of  the 
legislature,  or  as  an  advocate  identifying  him: 
self  "vrith  the  eatnM  of  his  elien^^with  a  vehe- 
ment energy  which,  though  it  sometimes  made 
him  enemies,  gained  even  fi^m  them  a  grudging 
respect,  and  made  hfm  a  reputation  which 
out-lives  the  troublous  times  when  he  was  best 
known  to  the  publia 

Whilst  Sir  Edmund  Head  was  Governor 
General,  Mr.  Blake  waa  appointed  Chan- 
cellor of  the  University,  and  xealously  and 
earnestly  devoted  himself  to  the  task  of  rais- 
ing the  University  to  the  honorable  position 
which  it  now  occupies.  All  who  were  brought 
in  contact  with  him  will  bear  testimony  to  the 
manner  in  which  he  discharged  the  duties  of 
this  office. 

In  1862,  ill-health  compelled  the  Chancellor 
to  resign  his  seat  on  the  Bench;  but  though 
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he  was  afterwards  appointed  one  of  the  judges 
of  the  Court  of  Appeal,  he  was  never  ahle  to 
undertake  any  judicial  duties.  He  sought  re- 
lief from  the  painful  disease  (gout)  which 
afflicted  him  hj  a  journey  to  a  milder  climate, 
from  which  he  returned  only  a  few  months 
before  his  death. 

Though  the  Law  Society  desired  that  the 
remains  of  one  so  eminent  in  the  profession 
should  be  paid  the  highest  mark  of  respect  by 
them  as  a  body,  the  funeral  was,  at  the  earnest 
wish  of  the  bereaved  members  of  his  family, 
quite  private,  though  numerously  attended. 


RIGnTS  AND  LIABILITIES  OP  OFFICIAL 

ASSIGNEES. 

The  case  of  Archibald  v.  SdldaUy  decided 
by  the  Queen's  Bench  during  last  Easter  Term, 
is  one  of  considerable  interest  to  official  as- 
signees, and  indeed  to  all  those  who  are  in 
any  way  connected  with  proceedings  in  in- 
solvency. 

The  action  was  brought  by  a  mortgagee 
against  an  official  assignee,  for  the  wrongful 
taking  and  detention  of  certain  chattels  cover- 
ed by  the  plaintiffs  mortgage,  and  the  two 
leading  questions  raised  upon  the  argument 
were: 

1st  Whether  an  official  assignee  is  a  public 
officer  within  the  meaning  of  Con.  Stat  U.  0. 
c.  126,  and  is,  under  section  10  of  that  sta- 
tute, entitled  to  notice  of  action ;  and  2ndly. 
Whether  a  mortgage  creditor  of  the  insolvent 
can  sue  an  official  assignee  who  has  sold  the 
mortgaged  chattels  |imong  the  other  effects  of 
the  insolvent 

As  to  the  first  of  these  questions,  Wilson,  J. 
held,  that  though  the  tendency  of  the  English 
cases,  and  the  dictum  of  Best,  C.  J.,  in  Hdly  v. 
Mayor  qfLyme^  6  Bing.  91,  are  in  favor  of 
considering  a  sheriff  or  even  a  bishop,  or  a 
clergyman  in  certain  cases,  as  public  officers 
(and  an  official  assignee  would  surely  come 
within  such  a  category) ;  yet,  by  the  decisions 
of  our  own  courts  a  sheriff  has  been  held  to  be 
without  the  scope  of  the  statute  when  acting 
even  as  an  officer  of  the  court  in  a  civil  suit 
between  private  parties  {Mc  Whirter  v.  Corbett, 
4  U.  C.  0.  P.  208),  and  that,  by  at  least  a  parity 
of  reasoning,  official  assignees  cannot  be  con- 
sidered public  officers  within  the  meaning  of 
the  act,  and  are  not  therefore  entitled  to  notice 
of  action. 


As  to  the  second  question,  after  quoting  the 
50th  section  of  the  Insolvent  Act  of  1869,  wluch 
had  been  cited  during  the  argument  as  an  in- 
superable bar  to  the  plaintiff's  right  of  action, 
and  which  declares  that 

"Every  interim  asaign^,  guardian  and  as- 
signee, shall  be  snbject  to  the  sammary  jarisdic- 
tion  of  the  conrt  or  judge  in  the  same  maoner  and 
to  the  same  extent  as  the  ordinary  officers  of 
the  oonrt  are  subject  to  its  jurisdiction,  and  the 
performance  of  their  respective  duties  may  be 
compelled,  and  all  remedies  sought  or  demanded 
for  enforcing  any  claim  for  a  debt,  privilege, 
mortgage,  hypothec,  lien  or  right  of  propertj 
upon,  in,  or  to  any  effects  or  property  in  the 
hands,  possession  or  custody  of  the  asai^^nee,  may 
be  obtained  by  an  order  of  the  judge  on  saoimary 
petition  in  vacation,  or  of  the  Conrt  on  a  rule  i& 
term,  and  not  by  any  suit,  attachment,  opposition, 
seizure  or  other  proceeding  of  any  kind  whatever ; 
and  obedience  by  the  assignee  to  such  order  may 
be  enforced  by  such  judge  or  court  under  the 
penalty  of  imprisonment  as  for  contempt  of  court 
or  disobedience  thereto,  or  he  may  be  diamidsed, 
in  the  discretion  of  the  court  or  judge :" 

The  learned  judge  went  on  to  remark : 

"  The  words, '  all  remedies  sought  or  demanded 
for  enforcing  any  claim  for  a  debt,  privil^^e, 
mortgage,  hypothec,  lien  or  right  of  property, 
upon,  in  or  to  any  efiects  or  property  in  the 
hands,  possession,  or  custody  of  the  assignee,  may 
be  obtained  by  an  order  of  the  judge  on  aammaiy 
petition,  and  not  by  any  suit»'  appear  to  me  to 
apply  to  prooeedings  between  creditors,  partiee 
to  the  insolvency  proceeding,  or  who  have  it  ii 
their  power  to  become  parUes  thereto.  In  that 
respect  it  is  like  the  private  forum,  established 
by  arbitraUon  between  the  Trustees  of  the  Sav- 
ings Bank  and  its  depositors :  Critp  v.  BuHbury, 
8  Bing.  894,  referred  to  in  the  argument 

"The  statute  cannot  prevent  (unless  by  the 
very  plainest  words,  which  I  think  have  not  been 
used)  a  person  who  is  not  a  creditor  at  all,  and 
whose  property,  lands,  goods,  money  and  other 
effects  have  been  wrong^lly  taken  as  the  pro- 
perly of  the  debtor,  from  pressing  his  redress  in 
the  ordinary  courts  of  law." 

The  section  above  quoted,  like  too  many 
others  upon  our  statute  book,  appears  to 
stand  greatly  in  need  of  judicial  interpretation 
if  not  of  legislative  amendment 

If^  on  the  one  hand,  as  appears  from  the 
judgment,  no  meeting  of  the  creditors  was  ever 
called,  and  the  sale  was  made  by  the  officiil 
assignee  on  his  own  responsibility,  and  with- 
out authority  from  either  the  creditors  or  the 
judge,  it  certainly  would  be  unjust  that  the 
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mortgagee  should  have  no  right  of  action 
against  the  person  by  whom  his  property  wa.-* 
thus  disposed  of. 

Btit  if,  on  the  other  hand,  that  meeting  of 
the  creditors  was  called  which  the  act  expressly 
enjoins,  (and  nothing  was  alleged  to  the  con- 
trary either  in  the  pleadings  or  upon  the  argu- 
ment,) but  the  mortgagee,  who,  for  all  that 
appears,  was  unquestionably  accreditor  of  the 
insolvent,  refused  to  come  in  and  prove  his 
claim  with  the  rest,  it  is  a  very  great  and  un- 
reasonable hardship  for  the  assignee  to  be 
subjected  to  the  inconvenience  and  expense  of 
a  suit  at  law,  for  acts  within  the  scope  of  his 
legal  authority,  and  even  in  the  discharge  of  a 
duty  imposed  upon  him  by  Statute,  and  exe- 
cuted according  to  his  best  skill  and  judgment. 


ROYAL  MARRIAGE  ACTS. 

We  follow  the  example  of  a  legal  cotcmpo- 
rary  in  England  in  referring  to  the  legislation 
which  affects  the  approaching  marriage  of  the 
Princess  Louise  to  the  Marquis  of  Lome.  It 
may  be  that  it  is  not  a  matter  which  touches 
us  very  closely,  but  we  are  glad  to  feel  that 
the  time  has  not  yet  come  when  we  can  look 
with  indifference  upon  a  ceremony  which, 
though  it  is  to  take  place  so  many  thousand 
miles  away,  is  still  of  much  significance  in 
itself  and  of  interest  to  the  subjects  of  a  here- 
ditary limited  monarchy. 

Much  has  been  said  and  written  about  the 
evils  of  the  law,  which,  as  is  generally  sup- 
posed, has  prevented  a  member  of  the  royal 
family  from  marrying  a  subject,  but  there  is 
much  misapprehension,  as  to  the  effect  of  the 
statutes  on  the  point;  nor  can  it  be  denied 
that  the  practice  which  has  prevailed  for  so 
many  years  has  some  points  to  recommend  it^ 
although  productive  of  some  evil;  and  it  may 
truly  be  said  that  in  •  nothing  except  in  the 
sound  of  the  title  is  the  English  nobleman  in- 
ferior to  the  petty  German  princes  who  have 
been  taken  as  husbands  for  the  princesses  of 
England. 

But  we  must  not  wander  from  the  point 
The  English  Law  Journal  gives  the  following 
sketch  of  the  legislation  affecting  Royal  Mar- 
riages:— 

"  It  was  not  till  the  reign  of  Henry  VI.  that 
any  legislation  took  place  with  the  view  of  con* 
trolling  marriages  contracted  by  members  of  the 
royal  family ;  but  the  occasion  of  the  marriage 
of  Katherlne,  mother  of  Henry  VI.,  with  Owen 
Tudor,  a  private  gentleman,  the  statute  6  Henry 


VI.  wns   pnssed.     That   statute  prohibited  the 
marringc  of  a  Queen  Dowanjer  without  the  con- 
sent of  the  King  for  the  time  being,  the  rea.^on 
quaintly  assigned  being  '  because  the  disparage- 
ment of  the  Queen  shall  give  greater  comfort  and 
example  to  other  ladies  of  estate  who  are  of  the 
blood  royal  more  lightly  to  disparage  themselves.* 
In  the  reign  of  Henry  VIII.,  when  kings*  wives 
*  bi^gan  to  multiply  on  th*e  face  of  the  earth,*  Par- 
'  liamtmt  took  upon  itself  to  control,  to  some  ex- 
tent, the  marriages  of  some  members  of  the  royal 
family.     The  statute  28  Hen.  VIII.,  c.  18,  made 
it  high  treason  for  any  man  to  contract  marriage 
with  the  King*8  children,  his  sisters  or  aunts  er 
parte  paf^ma,  or  the  children  of  his  brethren  or 
sisters.    This  statute  went  but  a  small  way  to 
effect  the  purpose  contemplated  by  the  legisla* 
ture ;  for  by  the  letter  of  the  Act  the  King's  sons» 
or  brothers,  or  uncles  would  be  excluded  from 
the  provisions  of  the  Act    These  statutes  are 
now  matter  of  history ;  indeed  the  28  Hen.  VIIL 
c.   18.  was  repealed  by  the  1  Edw.  VI.  c.  12. 
The  Act  now  in  force,  commonly  known  as  the 
Royal  Marriage  Act,  is  the  12  Geo.  III.  c.  11. 
That  statute  provides,  by  section  1,  that  no  de- 
scendant of  the  body  of  his  late  Majesty  King- 
George  II.,  male  or  female  (other  than  the  issue 
of  princesses  who  have  married,  or  may  hereafter 
marry,  into  foreign  families),  shall  be  capable  of 
contracting  matrimony  without  the  previous  con- 
sent of  His  Majesty,  bis  heirs  or  successors, 
signified  under  the  Great  Seal  and  declared  in 
Council  (which  consent  to  preserve  the  memory 
thereof  is  hereby  directed  to  be  set  out  in  the 
licence  and  register  of  marriage,  and  to  be  en- 
tered in  the  books  of  the  Privy  Council);  and 
that  every  marriage  or  matrimonial  contract  of 
any  such  descendant,  without  such  consent  first 
had  or  obtained,  shall  be  null  and  void  to  all  in- 
tents and  purposes  whatsoever..    Section  2  pro- 
vides that,  in  case  of  any  such  descendant  of  the 
body  of  his  late  Majesty  King  George  II.,  being, 
above  the  ag^  of  twenty-five  years,  shall  persist 
in  his  or  her  resolution  to  contract  a  marriage 
disapproved  of  or  dissented  from  by  the  King, 
his  heirs  or  successors,  then  such  descendant^ 
upon  giving  notice  to  the  King's  Privy  Council 
(which  notice  is  hereby  directed  to  be  entered  in 
the  books  thereof),  may,  at  any  time  after  th& 
expiration  of  twelve  calendar  months  after  snch 
notice  given  to  the  Frivy  Council  as  aforesaid^ 
contract  such  marriage,  and  his  other  marriage 
with  the  person  before  proposed  and  rejected 
may  be  duly  solemnised  without  the  previous 
consent  of  His  Majesty,  his  heirs  or  successors ; 
and  such  marriage  shall  be  good  as  if  this  Act 
had  never  been  made,  unless  both  Houses  of  Par- 
liament shall,  before  the  expiration  of  the  said 
twelve  mouths,  expressly  declare  their  disappro- 
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bation  of  such  intended  marriage.  The  last  sec- 
tion of  the  Act  provides  that  any  person  who 
shall  wilfully  solemnise  or  assist  at  the  celebra- 
tion  without  such  consent  shall  incur  the  penal- 
ties of  a  praemunire. 

"  We  had  occasion  to  recite  these  provisions  of 
the  legislature  about  four  years  ago,  on  an  occo- 
«ion  less  auspicious  than  the  present,  but  we 
-venture  to  repeat  them  now  in  order  that  the 
precise  state  of  the  law  may  be  better  understood. 
'There  is  one  criticism  upon  the  Royal  Marriage 
Act,  12  Geo.  III.,  c.  11,  which  may  be  made,  and 
'which  seems  to  us  to  show  that  the  Act  must  be 
oimended  at  a  future  date.  The  only  descendants 
•of  George  II.  exempt  from  the  Act  are  '  the  issue 
•of  princesses  who  may  have  married,  or  may 
ihereafter  marry,  into  foreign  families.'  There- 
fore the  children  of  the  Crown  Princess  of  Prussia, 
•of  Princess  Louis  of  Hesse,  of  Princess  Christian 
•of  Schleswig-Holstein,  and  of  the  Princess  Teck- 
-will  be  exempt  from  the  Act  But  as  the  Mar- 
•quis  of  Lome  cannot  be  held  to  be  a  member  of 
ji  foreign  family,  it  would  seem  that  the  issue  of 
-his  marriage  with  the  Princess  Louise  will  be 
.flubject  to  the  Act,  and  that  the  Crown  may,  at  a 
zfuture  day,  enjoy  the  right  to  dictate  its  wishes 
.as  to  any  matrimonial  alliance  sought  to  be 
formed  by  the  house  of  Campbell." 

SELECTIONS. 


DEGREES  OP  NEGLIGENCE. 

The  distinction  between  the  various  degrees 
<of  negligence  is  a  doctrine  which  has  been 
.affirmed  from  the  earliest  period  of  the  com- 
mon law.  It  was,  however,  received  from  the 
•civil  law  without  question ;  and,  there  being 
•comparatively  liUlc  opportunity  for  tracing 
'the  history  and  ofigin  of  the  civU  law  further 
back  than  the  days  of  Justinian,  this  distinc- 
tion has  always  rested  upon  an  apparently 
.iirbitrary  foundation,*  and  has  of  late  been 
very  seriously  ^ealled  in  question.  Indeed  we 
(inay^ay  that  the  general  disposition  of  legal 


*  It  is,  however,  a  ffrave  mistake  to  suppose  that  any  of 
the  principal  roles  of  the  civil  law  are  arbitrary.  Nothing 
is  better  understoodjtban  that  the  Code  of  Justinian  was 
simply  the  redaction  to  form  of  pre-existing  treatises  on 
the  law  and  every  section  of  that  code  is  to  oe  considered 
as  the  mature  result  of  the  experience,  atgament  and  de- 
liberation of  hnndreds  of  years  preceding.  The  clas8iflca> 
tion  of  care  and  nei^genee  mto  three  degrees  was  not 
invented  by  Triboniim,  but  had  been  fonnd  necessary  by 
the  practical  experience  of  generations  before  him,  and  had 
doubtless  been  the  subject  of  repeated  discussions,  such 
as  are  now  reqnired  to  determine  the  question  as  a  new 
proposition.  iJndonbtedly  this  does  not  prove  that  the 
conclusion  reached  by  the  Roman  lawyers  was  correct ; 
nor,  even  if  it  was  correct  then,  does  it  ntoe$aarily  follow 
tiiat  the  same  classification  is  adapted  to  the  wants  of 
modem  society.  But  the  nature  of  a  bailment  is  the  same 
In  all  ages ;  and  there  is  a  strong  presumption  that  rules 
which  were  developed  by  Roman  experience,  as  necessary 
for  the  government  of  such  transactions,  cannot  be  safely 
discarded  in  oar  own  times.  Certainly  they  must  not  be 
set  aside,  summarily  and  with  contempt,  as  not  evolved 
(h>m  practical  experience,  simply  because  we  have  lost  the 

ecord  of  the  experience  upon  which  they  wore  founded. 


critics  has  for  some  years  been  in  favor  o 
ignoring  the  clas.«ification  of  negligence  into 
degrees  as  unpractical  and  useless,     'i  he  ^ 
criticism  of  this  kind  which  we  find  in  the 
reports  is  contained  in  an  opinion  of  Lord 
Denman,  delivered  in  1848,  in  which  lie  >8ys 
^*  When  we  find  gross  negligence  made  a  cri- 
terion to  determine  the  liability  of  a  carritr, 
who  had  not  given  the  usual  notice,  it  could 
perhaps  have  been  reasonably  expected  that 
something  like  a  definition  should  have  been 
given  to  the  expression.     It  is  believed  further. 
that  in  none  of  the  numerous  ca-nes  on  this 
subject  is  any  such  attempt  made ;  and  it 
may  well  be  doubted  whether  between  gross 
negligence  and  negligence  merely  any  intelli- 
gible distinction  exists*'  (Uinton  v.  J)'MiR,% 
Q.  B.  64fi,  661).     This  was  followed  bv  Baron 
Rolfe  in  WiUon  v.  Brett,  (11  M.  &  W.  113i 
who,  in  an  action  against  a  gratuitous  bailee, 
told  the  jury  that  be  could  see  no  ditTtTence 
between   negligence  and  gross  negligence,- 
that  it  was  the  same  thing  with  the  adilitioc 
of  a  vituperative  epithet,  and  further,  that  the 
defendant,  being  shown  to  be  a  person  skiileii 
in  the  management  of  horses,  was  bound  to 
take  as  much  care  of  the  horse  as  if  he  hsd 
borrowed  it.     The  jury  finding  for  the  plain- 
tiff, under  these  instructions,  the  court  refused 
to  grant  a  rule  for  a  new  trial :  Lord  Abinger 
saying,    *'  We  must  take   the  summing  up 
altos^ether ;  and  all  that  it  amounts  to  is  tiiat 
the  defendant  was  bound  to  use  such  skill  in 
the   nianngement  of  the  horse  as  he  reillr 
posseiised."     In  The  New  World  v.  King  (10 
Howard,  474),  Curtis,  J.,  expressed  consider- 
able doubt  as    to   whether    any  distinction 
between  degrees  of  negligence  could  be  use- 
fully applied  in  practice.     In  PerkiM  v.  Jftf 
York  Central  liailraad  Co,  (24  N.  Y.  207i, 
Smith,  J,,  said,   "The  difficulty  of  defining 
gross  negligence,  and  the  intrinsic  uncertaintr 
appertaining  to  the  question  as  one  of  law,  And 
the  improbability  of  establishing  any  precis 
rule  on  the  subject,  render  it  unsafe  to  base 
any  legal  decision  on  distinctions  of  the  de- 
grees of  negligence  ;*'  and  he  also  approTcdtbe 
dictum  of  Lord  Denman  before  quoted.   In 
Wells  v.  New  York  Central  Bnilrwid  Go,  (24 
N,  Y.  181,  190),  Sutheriand  ,  J.,  after  revieir- 
ing  the  doctrine  of  degrees  of  negligence  at 
some  length,  dismissed  it  by  saying  that  the 
classification  might  be  philosophically  correct, 
but  was  impracticable,  and  that  attempts  to 
make  it  useful  and  practicable  had  produced 
confusion  and  made  it  mischievous.    In  G^^^ 
y.  General  Iron  Screw  Collier  Co.  (Law  Rep. 
1  C.  P.  612),  Willea,  J.,  approved  ot  the  dic- 
tum of  Baron  Rolfe  above  cited,  and  said, 
*^  Confusion  has  arisen  from  r^arding  neglig- 
ence as  a  positive  instead  of  a  negative  wonl 
It  is  really  an  absence  of  such  care  ai?  it  w»s 
the  duty  of  the  defendant  to  use."    In  supp^vt 
of  this  view  he  cited  Beal  v.  Sfuth  Ikto>* 
Railway  Co.  (t  H.  &  C,  «37);  but  in  that 
case  the  court  said,  *'  It  is  said  that  there  mar 
be  difficulty  in  defining  what  gro^s  negligence 
is,  but  I  agree  in  the  remark  of  the  Lord  Chief 
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Baron,  in  the  Court  below,  when  he  says, 
'There  is  a  certain  degree  of  negligenre  to 
which  every  one  attachuH  great  blame.  It  is 
a  mistuke  to  suppose  that  things  are  not  dif- 
ferent because  a  strict  lino  of  deinarcation 
cannot  be  drawn  betw^een  them.' "  And  in 
the  name  case  in  which  Mr  Justice  Willes 
expressed  the  opinion  above  cited,  Montague 
Smith,  J.,  said,  **  The  use  of  the  term  gross 
negligenceis  only  one  way  of  stating  that  less 
care  is  required  in  some  cases  than  in  others, 
as  in  the  case  of  gratutious  bailees,  and  it  is 
more  correct  and  scientific  to  define  the  de- 
grees of  care  than  the  degrees  of  negligence." 
After  much  consideration  and  examination, 
wc  have  come  to  the  conclusion  thai  the  root 
of  the  whole  controversy  on  this  point  lies  in 
the  assumption,  on  one  side,  that  the  meaning 
of  the  word  negligence  is  the  want  of  that  care 
which  the  law  require;*,  and,  on  the  other  side, 
that  its  meaning  is  simply  the  want  of  ioms 
care,  whether  more  or  le^is, — whether  required 
by  law,  or  not  so  required.  In  short,  if  "  neg- 
ligence" means  in  all  cases  ^^  culpable  negli- 
gence," the  controversy  is  at  once  decided, 
and  degrees  of  negligence  should  no  more  be 
heard  of.  But  this  would  not  abrogate  the 
distinction  between  degrees  of  care ;  and  the 
argument  in  favor  of  drawing  such  distinctions, 
and  recognizing  them  in  the  law,  remains  un- 
afTc'Cted  by  any  thing  which  the  courts  have 
said  in  respect  to  degrees  of  negligence.  It 
is  not  worth  while  to  discuss  the  question 
whether  ne«;ligence  must  necessarily  mean 
culpable  negligence  ;  for  that  is  a  question 
which  has  no  practical  application,  except 
where  a  contract  is  made  stipulating  for  or 
against  liability  for  negligence,  or  where  a 
pleading  alleges  negligence.  It  has  been  gen- 
erally held  in*  such  cases  that  the  word  negli- 
gence is  sufficient  to  cover  all  its  d^;rees;  * 
and  this  ruling  may  very  well  stand,  without 
afiecting  the  general  question,  because  it  is 
obvious  that  in  such  cases  the  word  negligence 
is  used  in  the  sense  of  culpable  negligence. 
And.  with  two  exceptions,  all  the  cases  in 
which  the  distinction  between  degrees  of  neg- 
ligence has  been  mentioned  with  disapproval 
have  been  cases  which  presented  simply  this 
question.  The  two  exceptions  referred  to 
were  both  of  them  cases  in  which  the  judge 
before  whom  the  cause  was  tried  declined  to 
define  gross  negligence  to  the  jury,  and  in- 
structed them  particularly  what  the  defendant 
was  hound  to  do  or  not  to  do.f  It  was  con- 
tended by  the  unsuccessful  parties  in  those 
cases  that  the  judge  ought  to  have  left  to  the 
jury  the  question  whether  or  not  the  defen- 
dant had  been  guilty  of  grois  negligence.  This 
the  court  in  bane  overruled,  and,  as  we  think, 
very  properly.  If  degrees  of  care  and  negli- 
gence are  to  be  recognized,  they  must  be  re- 


•  Btvien  V.  .V.  r.  Central  KaiZrood  Co.,  «ft  N.  T.  44S. 
But  \\k"  revenue  wan  held  in  lUinoU  (krUral  Railroad  Co. 
V.  Ii.vt<l.  'Si  111.  4'*4.  See  aUo  American  Exprts*  Co.  t. 
SanHa,  65  Peiin.  St.  140;  PenMyUania  Railroad  Co.  V. 
HtmUnon,,  51  Penu.  St.  315. 

t  IKu'*>u  V.  Brett,  U  M.  as  W.  113;  Grill  T.  General  Iron 
Screw  Collier  Co.,  Law  Rep.  1  C.  P.  tfOO. 


duced  to  some  legal  definition ;  and  the  courts 
ought  not  to  leaye  juries  to  determine  the 
ndced  question  whether  a  party  has  or  has 
not  been  guilty  of  *^  gross  Diligence,"  any 
more  than  they  would  leave  a  jury  to  deter- 
mine whether  an  ouster  has  been  committed, 
or  whether  a  base  fee  exists,  or  any  other 
question  containing  a  technical  legal  phrase. 
The  court  should  determine,  as  a  question  of 
law,  whether  the  defendant  was  bound  to 
exercise  great  or  slight  care,  and  should  be 
prepared  to  instruct  the  jury  as  to  what  cir- 
cumstances would  constitute  sufficient  care  on 
the  part  of  the  defendant  Phrases  having  a 
technical  meaning  in  law  should  neyer  be  left 
to  a  jury  without  full  explanation. 

The  distinctions  between  degrees  of  care 
and  negligence  has  been  recognized  in  so  many 
cases,  both  before  and  rince  the  decisions  and 
dieta  which  we  have  mentioned  above,  that 
we  shall  not  pretend  to  state  more  than  a  few 
of  them.  Thus  for  example  it  has  been  uni- 
formly held  that  a  plaintiff  is  not  debarred 
from  recovering,  by  reason  of  his  contributory 
negligence,  unless  he  has  failed  to  take  ordi- 
nary care  for  his  own  protection,  and  that  his 
failure  to  use  great  or  unusual  care,  in  other 
words,  his  slight  negligence,  would  not  affect 
his  right  to  recover.* 

And  it  is  an  established  rule  in  Illinois,  and 
some  other  States,  that  a  plaintifl^  who  has 
been  guilty  of  only  slight  or  ordinary  negli- 
gence, that  is,  of  tiie  want  of  ordinary  care 
only,  can  recover  notwithstanding  this,  if  the 
defendant  has  been  guilty  of  gross  ne^igence.t 

The  necessity  of  distinguishing  between  the 
kinds  of  care  which  must  be  taken  by  various 
persons,  under  different  circumstances,  is  also 
fully  recognized  in  numerous  cases,  of  which 
NichoUon  V.  The  Brie  Railway  Co,  (41  N,  T, 
625)  is  the  latest  type.*  In  that  case  the 
plaintiff's  intestines  were  injured  by  reason  of 

m 

^Emti  y.  EudMfi  River  Jt  R.  Co.,  86  N.  Y.  0,  26; 
Beitiegel  r.  N.  Y.  Central  R.  R.  Co.,  84  N.  T.  622,  628,  632 ; 
Fero  V.  Buffalo,  dtc.,  R.  R.  Co.,  22  N.  Y.  209 ;  Cook  v.  N.  Y. 
C9iUral  R.  R.  Co.,3  Reyes,  476 ;  Johiuon  v.  Hudson  River 
R.  R.  Co.,  6  Duer,  683,  645  ;  affirmed,  20  N.  Y.  65  ;  McGrath 
T.  Hwbon  River  R.  R.  Co.,  32  Barb.  144 ;  WiUU  v.  Long 
liland  R.  R.  Co.,  Id.  898;  Center  v.  F  nney,  17  Barb.  94  ; 
affirmed,  2  Seld.  Notes,  44 ;  Eakin  v.  Brown,  I B.  D.  Smith, 
86 ;  Beere  v.  Houtatonie  R.  R.  Co.,  19  Conn.  566  ;  Bequette 
V.  PtopU't  Traneportaiion  Co.,  2  Oregon,  200  ;  NeiPbold  v. 
Mead,  57  Peun.  8t  487  ;  DavitM  v.  Mann.  10  M.  &  W.  546 : 
Bridne  y.  Grand  Junction  R.  R.  Co.,  3  la.  244  ;  Thoroffood 
y.  Bryan,  8  C.  B.  116 ;  Clajfarde  y.  Detkick,  12  Q.  B.  439  ; 
ButterJUld  y.  Forrttter,  11  East.  60 ;  WMrlcy  ▼.  Whitevuin, 
1  Haad,  610 ;  Munger  v.  Tonawanda  R,  R.  Co',  4  N.  Y. 
849 ;  A  Denlo,  255 :  Oarmon  t.  Bangor,  88  Maine,  443  ; 
(Mokgt  ▼.  Jonee,  9  ltd.  108. 

t  Kerwacker  y.  Cleveland.  ^.,  R.  R.  Co.,  9  Ohio  St.  172 ; 
Oalena,  de.,  R.  R.  Co.  v.  Jacobs,  20  III.  478 ;  Tllinois,  dte., 
R.  R.  Co.  y.  Goodwin,  80  Id.  117 ;  lUinois  Cmt  R.  R.  Co. 
y.  MiddUtworth,  43  IlL  64 ;  Chicago  A  Alton  R.  H.  Co.  v. 
Oretznsr,  46  IlL  76 ;  St.  Louis,  Jtc.  R.  R.  Co.  y.  Todd,  86 
HL  409;  Macon,  Ac.,  R.  R.  Co.  v.  Davis.  27  Geo.  118  ; 
Aumksta,  ^.^R.  R.  Co.  y.  McBlmurry,  24  Id.  76 ;  Hartieli 
y.  Roper,  21  wend.  615  ;  per  Harris,  J.,  Button  v.  Hudson 
Rivet  R.  R.  Co.,  18  N.  Y.  248  ;  Rathbun  y.  P-^.yne,  19  Wend. 
899 ;  per  Johnson  C.  J.,  Chapman  y.  New  Haven  R.  R.  Co., 
19  N.  Y.  842 ;  Chicago,  B.  A  Q.  R.  R.  Co.  y.  Dewey,  26  111. 
255 ;  Stucke  y.  Milwaukee,  <tc.,  R.  R.  Co.,  9  Wise.  202  ; 
Whiriey  y.  Whitsman.  1  Head,  110 ;  BvansviUe  £  Craw- 
fardtviUe  R.  R.  Co.  v.  LowdtrmiOc,  15  Ind.  120 ;  La/ayetU, 
Ac.,  R.  R.  Co.  y.  Adams,  26  Ind.  70. 

*See  also  HounaeU  v.  Smyth,  7  C.  B.  (gt,  a.)  731 ;  Swuny 
y.  QUI  Cilony  R.  R.  (7o.,.10'AUon«.S68. 
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similar  injury.* 

Great  care  is  perhaps  more  difficult  of  de- 
finition ;  and  yet  it  is  a  degree  of  care  so 
constantly  insisted  upon,  particularly  with 
reference  to  common  carriers,  that  it  is  useless 
to  attempt  to  abandon  the  term  on  account  of 
the  difficully  of  giving  a  definition.  We  do 
not  pretend  to  be  able  at  present  to  give  an 
explanation  of  the  term  which  will  meet  all 
cases,  more  particularly  for  the  reason  that 
the  courts  have,  in  some  cases,  sough^  to  lay 
down  what  may  be  called  a  fourth  degree,  or 
**  the  utmost  care."t 

It  seems,  however,  that  great  care  is  con- 
sidered to  be  such  a  degree  of  vigilance  and 
caution  as  is  not  usually  exercised  by  the 
average  of  the  community,  but  which  is  known 
to,  and  practised  by,  persons  of  unusual  pru- 
dence and  foresight  No  one  seems  to  be 
required  to  use  a  degree  of  care  which  is 
utterly  unknown  to  the  community  in  which 
he  lives ;  and  no  one  can  therefore  be  said  to 
lack  even  great  care,  simply  because  he  has 
failed  to  anticipate  disasters  which  might  have 
been  foreseen  as  possible  in  an  extreme  case, 
but  which  the  common  sense  of  a  reasonable 
man  mast  have  told  him  were  improbable.* 

•  «ocA<<er  WkiU  Lead  Co.  ▼.  RochuUr,  3  N.  Y.  4«8  ; 
Dv/ V.  Budd,  3  Brod.  it  B.  177  ;  SchwartM  ▼.  GUmor;  46 
lU.  455. 

f  Bowen  v.  N.  Y.  CerUroU  R.  R.  Co.,  18  N.  Y.  408  ;  Johti 
ton  V.  Hudson  River  R.  R.  Co.,  SO  N.  Y.  66. 

•  Bowen  v.  N.  Y.  Central  R.  R.  Co.,  18  N.  Y.  408 ;  Comr 
man  v.  E<uUrn  Couniita  Railway  Co.,  4  H.  ft  N.  781; 
Ikyo  V.  N.  Y.  CentraX  R.  R.Co,^V.  Y.  9.  Bee  Brtyvm  v. 
Kendall  6  Cash.  292  ;  Aldridge  v.  Great  WeeUm  RaUvay 
Co..  3  M.  ft  O,  616  ;  Center  v.  Finney,  17  Barb.  94  ;  Blyth 
V.  Birmingham  WaterworJu  Co.,  11  ISzch.  781 ;  Wdheman 


On  the  other  hand,  the  obligation  to  use  great 
care  is  not  satisfied  by  simply  taking  precau- 
tions against  those  dangers  which  are  com- 
monly regarded  in  the  community  as  inevitable 
in  the  absence  of  such  care.  Thus,  on  the  one 
hand,  a  person  who  is  bound  to  take  great  care 
of  property  situated  in  the  United  States 
would  not  be  bound  to  take  precautions  against 
the  occurrence  of  an  earthquake;  whereas  in 
a  country  where  earthquakes  occurred  in  par- 
ticular districts  two  or  three  times  in  the  year, 
great  care  might  require,  in  respect  to  some 
kinds  of  property,  that  precautions  should,  if 
ssible,  be  taken  for  its  preservation  even 
the  consequences  of  an  earthquake ;  or, 
^e  a  more  familiar  and  practical  illustra- 
.on,  in  districts  which  are  subject  to  freshets, 
great  c^re  would  require  that  property  should 
be  placed  out  of  the  reach  of  any  freshet  that 
might  be  considered  even  remotely  probable, 
whila  in  other  districts,  although  such  a  freshet 
might  by  bare  possibility  occur,  no  one  wo(4ld 
under  any  circumstances  be  required  to  ami- 
cipate  and  provide  against  itt — American 
Law  Retieto, 


EJECTMENT. 


Brown  r.  Cocking,  Q.  B.  16  W.  R.  933. 

Section  11  of  the  County  Courts  Act,  18GT, 
gives  county  courts  jurisdiction  in  ejectment 
"  where' neither  the  value  of  the  lands,  &c., 
nor  the  rent  payable  in  respect  thereof  shall 
exceed  the  sum  of  £20  by  the  year." 

Brown  v.  Cocking  decides  that  the  **rent 
payable"  mtians  the  rent  between  the  litigant 
parties,  and  not  the  rent  that  may  be  payable 
by  a  sub-lessee.  The  case  also  decides  that 
the  county  court  judge  must  decide  the  ques- 
tion of  fact  whether  the  lands,  &c.,  in  question 
are  or  are  not  above  the  value  of  £20  per 
annum. 

Cockbum,  C.  J.,  and  Lush,  J.,  seemed  to  be 
of  opinion  that  the  Court  would  not  review 
a  finding  of  a  county  court  judge  on  this 
question,  but  Hannen,  J.,  although  agreeing 
that  in  this  particular  case  the  Court  ought 
not  to  interfere  with  the  decision  of  the  judge, 
intimated  that  he  had  **some  hesitation  in 
saying  that  we  are  absolutely  concluded  from 
reviewing  the  decision  of  the  j  udge."  Probably 
such  a  finding  might  be  treated  as  a  finding 
by  a  jury,  with  which  the  Court  will  not  inter- 
fere unless  a  very  strong  case  be  shown.  If, 
howeer,  such  a  case  be  made  out,  the  Courts 
will  order  a  new  trial,  or  otherwise  provide 
against  any  injustice.  The  same  rules  will 
most  likely  be  applied  in  these  cases  from  the 
county  courts. — Soliciton^  Journal, 


V.  Robinson,  1  Bing.  213 ;  Vaughan  v.  Taff  Vale  Railv.vj 
Co.,  6  H.  ft  N.  679 ;  Philadelphia  A  Reading  R.  R  Co.  v. 
Yeiser,  8  Penn.  8t  866  ',Boland  v.  MiswuH  R.  R  Co.,  30 
Mo.  484 ;  Dffgert  v.  BiodUy,  8  Wend.  469;  Sawyer  v.  IIoii- 
nibal,  Ac,  R.  R.  Co.,  37  Mo  240. 

t  Withers  v.  North  Kent  Railway  Co.,  3  H.  «  N.  (Amrri- 
can  ed.)  969.  Compare  Brehn  r  Great  Western  RailL\rj 
Co.,  84  Barb.  266. 
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MAQISTBATES,  MU^NICIPAI., 
INSOLVENCY,  A;  SCHOOL  LAW. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

COHTEAOT — ClBTiriOATB  Of  SHOnBBB^SlPA* 

BATiON  or  oouNTiis. — Th6  plaintiff  entared  into 
a  contract  nnder  seal  with  the  United  Coantiee 
of  Haron  and  Brace,  to  oonetroct  a  gravel  road 
in  Brace,  aoeordiog  to  plans  and  epeeifioations 
annexed,  paymente  to  be  made  monthly  on  the 
estimate  of  the  engineer  in  obargei  who  was  to 
determine  the  amoant  or  qaality  of  work  to  be 
paid  for  under  the  contract,  and  to  decide  all 
dis pates  relating  to  the  ezecntion  of  the  oontraot» 
and  his  decision  was  to  be  ftaal. 

The  counties  were  separated  on  the  1st  Jana* 
ary,  1867,  and  the  plaintiff  afterwards  soed  the 
Coanty  of  Brace  alone  for  work  done  in  making 
the  road.  Beld,  1.  That  he  could  not  reeoTer 
without  a  oertifioate  of  the  engineer;  and,  2. 
That  the  action  should  hsTo  beea  agaiost  the 
United  Counties. — Ekiru  t.  The  Corporation  of 
the  County  of  Bruc;  29  U.  C.  Q  B.  48. 


Insoltcnot — RtoiiTiu. — This  court  has  jaris- 
dictiun,  and  will  exercise  it,  to  prerent  a  creditor 
of  one  partner  obtaining  an  nndue  preference 
OTcr  the  creditors  of  a  firm  by  means  of  proceed* 
logs  in  this  court  Where,  therefore,  a  purchaser 
at  sheriff's  sale  of  the  interest  of  one  partner 
filed  his  bill  for  an  account  and  a  receiter,  and 
the  receiver  obtained  possession  of  the  stock-in- 
trade,  leave  was  granted  to  a  creditor  of  the 
firm  to  take  proceedings  in  insolTenoy,  and  the 
receiver  was  directed  to  hand  over  the  assets  to 
the  assignee  in  insolvency  when  he  shoald  be 
appointed.— /Wan  v.  McGill,  8  Chan.  Cham.  66. 


Irsolviict  Acts — Costs. — Certain  fands  had 
come  to  the  hands  of  an  official  assignee,  but 
were  payable  to  enoombraneers  under  claims 
arising  before  the  insolvency ;  the  jadge  in  in- 
solvency had  ordered  certain  costs  of  the  insol- 
vent to  be  paid  thereout.  Oa  appeal  such  order 
was  reversed,  the  coart  holding  that  the  llth 
section  of  the  Insolvent  Act  of  1864  spplies  only 
to  assets  which  belong  to  the  Insolvent  bene- 
ficially.—iSt  Stewart,  8  Chan.  Cham.  95. 


Insolvbnct. — 1.  An  insolvent  is  discharged, 
by  a  composition  deed  with  the  requisite  nnmber 
of  his  creditors  confirmed  by  the  court,  from  debts 
for  which  the  creditor  has  claimed  from  the  as- 
signee of  the  estate  of  the  insolvent,  but  not  as 
regards  costs  incurred  sobsequent  to  making  the 
claim  by  the  litigation  of  the  insolvent.^! 4  L. 
C.  JurUt,  216. 


2.  A  note  of  a  third  party,  (in  this  ease,  the 
mother  of  the  insolvent)  given  by  an  insolvest 
to  a  creditor,  to  obtain  the  oreditor's  eoosent  to 
the  discharge  of  the  InaolTent,  is  null  and  vQi4 
(29  rio.  Cap.  18,  aeo.  28.)-.lb.  220. 


IXSOIVIST    AOV  —  PUOVITT    OF     017B«B«VIST 

OBiDiTOES. — An  insolvent  oompouuded  with  hli 
creditors,  and  had  his  goods  restored  to  hia; 
he  thereupon  resumed  his  busineaa  with  th« 
knowledge  of  his  assignee  and  ere<iltor8»  and  coa- 
traeted  new  debts.  It  was  subsaqumitiy  dtsoo* 
Tared  that  he  had  been  guilty  of  a  fraud  whidi 
avoided  his  discharge,  whereupon  lie  absconded, 
and  an  attachment  was  sued  out  against  him  bj 
his  subsequent  cre<Htor8 :  Seld  thai  they  wen 
entitled  to  be  paid  out  of  his  assets  in  priority 
to  the  former  oreditora — Buekaman  t.  Smitkt  17 
Chan.  Rep.  206. 


iNSOLvnsT  Act  or  1864 — Disobaroi  0BTAnrs» 
BT  VBAUD. — Where  an  insolvent  before  the  meet- 
ing of  his  creditors  ooncealed  a  portioa  of  his 
stook — EeKdt  (under  the  losoWeot  Aet  of  1864) 
that  his  discharge  was  thereby  avoided,  and  that 
it  was  not  the  less  a  fraud  becauae  he  had  valaed 
his  assets  at  a  sum  sufficient  to  cover  the  goods 
80  concealed. 

The  plaintiff,  therefore,  though  be  had  sigeed 
a  deed  of  oomposition  and  discharge,  and  the 
diseharge  had  been  confirmed,  was  held  eutitlcd 
to  recover  for  his  debt. — McLean  t.  McLei^ 
29  U.  C.  Q  B.  648. 


Insoltiht  Act  or  1864— Statkhkxt  or  pkbt 
in  soHsnuLB  —  DisoHABflB.  —  To  an  action  for 
attorney's  costs  defendant  pleaded  his  disohargs 
under  the  Insolvent  Aot  of  1864,  alleging  that 
the  plaintiff's  name  and  reudenee,  with  a  state- 
ment of  defendant's  indebtedness  to  him  being 
for  a  balance  of  costs  in  two  suits  specified,  were 
stated  in  his  sohedale  filed,  and  that  he  wis 
not  aware' before  obtaining  his  disohsu*ge  of  the 
exact  amount  of  such  indebtednesa.  The  plaia- 
tiff  replied  that  his  name  was  not  mentioned  in 
the  schedule  for  any  sum  or  amount  whatever. 
Beld,  on  demurrer,  that  the  replication  was  bad, 
and  the  plea  good ;  for  that  the  debt  doe  to  the 
plaintiff  was,  under  the  eircumstaneea,  soffi- 
oiently  stated  in  the  ached  ale 

The  statute  (Insolvent  Act  of  1864)  is  sub- 
stantially complied  with  if  the  debt  is  set  out  in 
such  a  maaner  as  eannot  mislead,  and  leaves  no 
donbt  as  to  the  debt  referred  to,  and  the  amooat 
is  capable  of  being  ascertained  by  the  creditor. 
^Cameron  v.  Holland,  20  U.C.  Q.B.  606 
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SIMFIjE  CONTBACTS  ft  AFFAIBS 
OF  BVBBY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Neglioshov. — 1.  The  plaintiff  was  a  gardener 
in  the  serviee  of  the  defendaai,  and  aeoompanied 
him  in  a  buggy  to  do  some  work  for  him.  While 
crossing  a  farrow»  the  kingbolt  broke  and  the 
plaintiff  was  thrown  out  and  injored.  Beld^  that 
as  the  defendant  was  performing  a  gratattooa 
serrice  for  the  plaintiff,  the  plaintiff  oonld  not 
recover  in  the  absence  of  gross  negligence,  and 
that  there  was  nb  eTideooe  to  establish  gross  neg« 
ligence. — Moffatt  t.  Bai$man,  L.  B.  8  C.  P.  116. 

2.  The  plaintiff,  while  attempting  to  cross  the 
defendant's  railway  by  a  road  which  crossed  it 
a  level,  was  knocked  down  and  injured  by  an 
engine.  Originally,  gates  were  erected  and  a 
gate-keeper  kept  at  the  crossing,  bat  for  some 
years  the  defendants  had  ceased  to  employ  a  gate- 
keeper ;  there  had  been  scTeral  accidents  before, 
and  attention  called  to  the  danger  of  the  cross- 
ing. Three  years  before,  the  defendants  obtained 
an  act  anthorising  them  to  make  a  new  road, 
and  to  difcontinae  so  much  of  the  old  rpad  as 
eroseed  their  railway;  five  years  were  allowed 
for  the  exercise  of  the  powers,  but  nothing  was 
done  nntil  after  the  accident,  ffeldf  that  there 
was  no  cTidence  of  negligence  en  the  part  of  the 
defendants,  and  that  there  was  no  obligation  npon 
them  to  employ  a  gate-keeper  or  to  divert  the 
TO^.^Cliff  T.  Midland  Railway  Co,^  L.  B.  6  Q. 
B.  258. 


P&iHOiPAL  AXD  AoiXT. — 1.  F.  and  fonr  others* 
being  joint  owners  of  an  estate,  offered  it  for  sale 
by  an  advertisement,  intimating  that  applications 
*'to  treat  and  view"  were  to  be  made  to  F. 
(among  others).  Meld^  that  this  gave  F.  no  an- 
thority  to  enter  into  a  contract  for  the  sale  of  the 
esUte— G'ocfwmT.  Brind,  L.  B.  5  0.  P.  299  n.  1. 

2.  Action  by  a  broker  for  non-acceptance  of 
Qotton.  The  bought  note  giren  by  the  plaintiff 
to  the  defendant  stated,  •'  I  have  this  day  sold 
yon  on  account  of  T.,  &o.  B.  F.,  broker."  Hild^ 
that  a  broker  cannot  maintain  an  action  in  his 
own  name  on  a  contract  made  by  him  ae  broker. 
^Fairlie  v.  Fenicn,  L.  B.  6  Ex.  169. 


Will.— 1.  A  testatrix  gave  property  **  in  tmst 
for  such  of  M.  P.*8  own  family  or  next  of  kin,  and 
in  each  parts  as  M.  P.  should  appoint"  M.  P. 
eppointed  a  share  to  her  grand-niece.  Held^ 
that  the  word  **  family  "  was  not  confined  to  the 
statutory  next  of  kin,  and  would  include  a  grand- 
nieoe.— i9noi9  v.  Tted,  L.  B.  9  Eq.  622. 


2.  A  testator  devised  lands  to  trustees  to  the 
use  of  Robert  Gillett,  the  fourth  son  of  Qeorge 
Henry  Gillett,  and  his  heirs,  in  case  he  should 
attain  the  age  of  twenty-one  years ;  bat  if  be 
should  die  under  that  age,  then  to  the  use  of  the 
fifth  son  and  his  heirs,  in  case  he  should  attain 
the  age  of  twenty-one ;  if  he  should  die  under 
that  age,  then  to  the  first  son  after  the  fifth  who 
should  attain  twenty-one.  George  Henry  Gillett 
had  seven  sons;  Robert  Henry  Gillett  was  the 
third,  and  John  William  Gillett  the  fourth,  and 
both  attained  twenty-one.  Eeld^  that  Robert 
was  the  one  intended  to  take,  although  erro- 
neously described  as  the  fourth  son ;  and  if  he 
had  died  under  twenty-one  the  estate  would  have 
gone  to  the  son  next  in  order  of  birth. — QiUeit 
T.  Qam,  L.  B.  10  Eq.  29. 


PnoHissoftT  HOTS. — Patabls  in  U.  S.  funds 
— PliadiKq. — Held^  that  a  note  made  in  this 
proTince,  papable  in  current  funds  of  the  United 
States  of  America,  was  not  a  proihissory  note. 

The  plaintiff  having  declared  upon  such  note, 
the  defendant  pleadf  d  setting  it  out  in  hae  verba^ 
and  alleging  that  it  was  made  in  this  province : 
that  the  current  funds  mentioned  were  paper 
notes  issued  by  the  United  States  Government, 
and  current  tiiere  as  money,  but  that  the  dollar 
named  in  them  was  not  equal  to  the  dollar  of  our 
money ;  nor  of  any  fixed  value ;  and  that  except 
by  the  indorsement  of  said  notes  by  defendant, 
there  was  no  contract  between  them  and  the 
plaintiff.  Beld,  that  the  plea  was  good,  and  not 
objectionable  as  Tarying  the  written  contract  by 
paroL<— jBe^te  t.  WelUr  et  al,   29  U.  C.  Q.  B.  28. 

PXOMISSOBT  NOTI^StAKPS— AOOOUNT  STATID. 

— A  note  not  properly  stamped  cannot  be  used 
as  an  acknowledgment  to  take  a  case  out  of  the 
Statute  of  Limitations,  or  as  evidence  of  an  ac- 
count stated. 

The  mere  calculation  of  what  is  due  as  the 
balance  of  a  former  transaction,  will  not  support 
an  aetion  on  account  stated.— ifc^a^  ▼.  Qrinlty^ 
29  U.  C.  Q.  B.  64. 


Co-BURXTiis  —  CoNTBiBUTioN.  —  Accommoda- 
tion indorsers,  like  other  CQ-snreties,  are  liable 
to  mutual  contribution,  unless  this  liability  ie 
controled  by  contract ;  but  such  a  limitation  if 
stipulated  for  is  blading.  -—  MUehell  t.  Engluh, 
17  Chan.  Bep.  808. 

PBomssony  Novi  —  Conditional  xndobsb- 
mvT^Where  a  note  net  signed  by  any  one  was 
endorsed  by  defendant,  and  deUTcred  by  him  to 
the  plaintiff,  npon  condition  that  A.  and  B.  should 
sign  it  as  makers,  f^nd  it  was  signed  only  by  0. : 
Hdd^  that  these  facts  might  be  shown  by  defen 
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daot  under  a  plea  denyiog  his  endorBement — 
Auttin  T.  Thomas  Farmer^  Robert  Bond,  j-  Jamet 
Farmer,  29  U.  C.  Q.  B.  10. 


Administration  suit — Lboaot  to  bzeoutors. 
— Where  the  jadgment  on  an  appeal  from  the 
Master's  report  enunciates  a  principle  which  is 
applicable  to  other  parties  and  other  points,  the 
Master  should  so  applj  it  in  the  further  prose- 
cution of  the  reference. 

Three  parties  made  purchases  before  so  it,  and 
two  of  them  onlj  being  charged  bj  the  Master 
with  compound  interest  in  respect  of  their  res- 
pective  purchase  money,  they  appealed  nnsac- 
cessfully  against  the  charge,  and  they  afterwards 
appealed  against  the  charge  of  simple  interest 
only  to  the  third  party. 

Held,  that  such  appeal  was  regular. 

Where  the  estate  to  be  administered  was  large, 
requiring  great  care,  judgment  and  circumspec- 
tion in  its  management  for  a  number  of  years, 
the  Court  sustained  an  allowance  of  $1 ,600  to 
the  principal  executor  and  trustee,  and  $1,500 
to  the  others  Jointly. 

Where  a  legacy  is  giyen  to  executors  as  a  com- 
pensation for  their  trouble,  they  are  at  liberty 
to  claim  a  further  sum  under  the  statute,  if  the 
legacy  is  not  a  sufficient  compensation. — Denuon 
Y.  Venison^  17  Chan.  Rep.  806. 

ONTARIO  REPORTS. 


QUEEN'S  BENCH. 
{Reported  by  C.  BoBiirsoir,  Esq.,  Q.C,  Reporter  to  the  Court) 

Gray  v.  Wordin. 

Promissory  Note — Form  of, 

"Due  J.  O.,  or  bearer,  #482  in  Canada  BiUSt  pasrable 
fourU^eu  days  after  date,"  Ac.  Held^  not  a  proroissorv 
note,  for  such  bills  (issued  under  29-30  Vic.  ch.  10)thou^ 
currency,  are  not  specie  or  money. 

[29  U.  C.  Q.  B.  635.] 

Declaration  on  a  promissory  note  made  by  de- 
fendant, dated  8rd  May.  1860,  for  $482  of  lawful 
money  of  Canada,  payable  to  the  plaintiff  four- 
teen days  after  date. 

Second  count,  on  an  account  stated. 

Pleas — To  first  count,  denial  of  making  the 
note.     To  second  count,  ncTer  indebted.     Issue. 

The  cause  was  tried  at  the  last  Fall  Assises 
held  at  Coboarg,  before  Morrison,  J. 

The  document  put  in  in  support  of  the  first 
count  was  as  follows:    * 

"Lewiston,  May,  1869. 

**  Due  James  Gray,  or  bearer,  four  hundred 
and  eighty-two  dollars  in  Canada  bills,  payable 
in  fourteen  days  after  date,  at  the  Express  Offioe 
at  Port  Hope,  with  interest. 

"Gko.  W.  Wobdeh.** 
The  handwriting  of  defendant  was  proTod. 


The  plaintiflTs  counsel  moved  to  amend  thi 
first  count  by  adding  the  words  after  $482,  "ia 
Canada  bills,  meaning  thereby,"  which  ¥u 
allowed. 

It  was  objected  by  defendant's  counsel  thtt 
the  instrument  produced  was  not  a  promisMrj 
note,  and  that  the  plaintiff  should  be  nonsnited 
A  Tcrdict  was  thereupon  entered  for  the  plaintif 
on  both  counts  for  $195,  with  leaTe  to  defendsat 
to  move  to  enter  a  verdict  for  defendant  on  the 
first  count,  if  the  Court  should  be  of  opinion  the 
instrument  was  not  a  promissory  note  is 
declared  on. 

In  Michaelmas  Term  last,  Hueon  Murref 
obtained  a  rule  calling  on  the  plaintiff  to  $het 
cause  why  a  non-suit  should  not  be  entered  on 
the  first  count,  on  the  leave  reserved 

Armour^  Q  C.,  shewed  oause.  There  is  a  pro- 
mi«e  to  pay  contained  in  the  note:  WaiikiMn 
V.  EUee,  1  C  &  K  85 ;  Kimball  v.  BuntiHgton, 
10  Wend.  675;  Pepoon  v.  Staffs,  1  Nott  and 
McCord,  South  Carolina  Reports,  1 02  The  ^j- 
ment  being  **  in  Canada  bills,"  means  *•  Caoadft 
notes,"  and  the  29-30  Vic.  ch.  10,  aatborixes 
such  notes  to  be  issued,  which  oonstitnte  a  legii 
tender :  MeCwrmiek  ▼.  Trotter,  10  Serge  &  Rawlfl 
94;  Judah  v.  Harrit,  19  Johns,  144;  KeUkj. 
Johnt,  9  Johns,  120;  Story  on  Promissoxy  Notaa, 
8rd  ed  ,  22;  Miller  v.  Race,  I  Smith's  L  C,  6cb 
ed..  468. 

Murray  supported  the  rule.  The  wordi^to 
be  paid  "  are  equivalent  to  a  promise  to  pay.  bot 
the  word  **  payable,"  as  here,  is  very  different: 
ByUi  on  Bills,  6th  ed.,  10.  Payable  "id  Ctaads 
bills  "  is  not  a  payment  in  money  generally.  soJ 
these  words  do  not  mean  Canada  legal  tender 
notes,  but  bills  which  are  current  in  Cansda: 
Bylee  on  Bills,  10;  Ex  parte  Imeton,  In  re  StfUat, 
2  Rose,  225. 

Wilson,  J. — k  promissory  note  is  an  absolute 
promise  in  writing,  signed  by  the  maker,  to  ptj 
a  certain  sum  of  money  at  a  certain  time,  or  oo 
demand,  or  at  sight,  to  another,  or  to  bis  order, 
or  to  bearer. 

An  instrument  "To  pay  on  demand  to  WW." 
is  a  promissory  note,  not  an  agreement :  Walker 
V.  Roberta,  1  Car.  and  Mar.  590. 

"I  have  received  the  sum  of  £200,  which  I 
borrowed  of  you,  and  I  have  to  b<?  accounUbSe 
for  the  said  sum  with  interest : "  Held,  no  igrte- 
ment  and  not  a  note,  because  it  might  mean  thst 
the  party  was  to  be  accountable  by  way  of  set- 
off or  otherwise:  Home  v.  Red/earn,  4  Sing. 
N.  C.  480. 

In  EUieon  v.  Collingridge,  9  C.  B  570,  and 
Allen  V.  The  Sea  Fire  and  Life  Aaeuranee  Co, 
9  C.  B.  574,  documents,  so  many  days  after  date, 
signed  by  the  managing  director  of  a  ooDipaoy 
addressed  to  the  cashier,  saying  "  Credit  .Mei^sn- 
P.  &  Co.,  or  order,  with  the  sum  of  £500  in  cash," 
were  held  to  be  promissory  notes.  The  word* 
"  credit  in  cash  "  were  held  to  mean  to  paj  i& 
money. 

The  words.  "I,  J.  D.,  have  thb  day  borrowed 
of  J.  C.  £«00,  at  £4  per  huadred,  payable 
yearly,"  were  held  not  to  be  a  promissory  note: 
Cory  V.  Davie,  14  C.  B.  N.  8.  870.  Becanee  the 
instrument  was  only  an  acknowledgment  of 
£800,  with  a  promise  to  pay  the  interest: 
Melanotte  v.  TeaedaU,  18  M.  &  W.  216. 

The  words  in  this  instrument,  •'  Doe  JaoM 
Gray,  or  bearer,"  are  merely  an  acknowled^- 
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ment :  bat  the  words  *•  payable  in  fourteen  dajs," 
&c.,  nre  eertaiolj  words  of  promise,  just  as  in 
tb?  two  last  oases,  where  the  word  "payable" 
was  Qsed.  but  it  was  held  in  them  not  to  be  ap- 
plicable to  the  principal  money,  but  only  to  the 
interest.  There  can  be  no  difference  between 
payable  and  to  be  paid,  or  to  pay. 

The  question  then  is.  whether  the  words  In 
which  the  money  is  made  payable,  **  in  Canada 
bills,"  prcTPots  the  instrument  being  construed 
as  a  promissory  note. 

In  Stephens  ▼.  Berry,  15  G.  P.  648,  the  bill  of 
exchange  was  drawn  payable  in  New  York  **  with 
current  funds,"  but  no  question  was  made  as  to 
the  wordinf^  of  it  See  also  Crauford  i.  Beard, 
13  C.  P.  35. 

Dy  the  29-80  Vic.  ch.  10,  the  Governor  in 
CouDcil  is  authoriied  to  direct  the  issue  of  pro- 
vincini  notes  payable  on  demand,  which  were  to 
be  redeemable  in  specie,  and  to  be  a  legal  ten- 
der, excepting  at  the  offices  where  they  were 
redeemable. 

Dors  this  statute  constitute  these  provincial 
ootes  lawful  money  of  Canada  ?  The  expression 
Canad't  bilU^  instead  of  Canada  notes,  I  do  not 
think  i^  of  any  material  consequence.  As  the 
decl&r^vtion  is  now,  by  the  amendment,  the  aver- 
ment of  the  Bote,  is  payable  ''in  Canada  bills, 
meaning  thereby  lawful  money  of  Canada,"  and 
thut  averment  is  proved  if  these  bills  or  notes 
are  money. 

Between  1797  and  1823,  arrests  for  tlebt  were 
not  permitted  in  EngUnd  or  Iretaod.  unless  the 
Afli'lftTit  negatived  tender  of  the  debt  in  Bank  of 
EiiKluud  notes,  but  these  notes  were  not  at  any 
time  innile  a  legal  tender.  Arrests  were  not 
allowed  io  cases  where  a  tender  in  bank  notes 
}iH(i  been  made,  and  actions  against  the  Bank  of 
England  were  autborizei  to  be  stayed,  for  not 
pn)iDg  in  money  or  specie,  upon  the  bank  pay- 
ing in  or  tendering  their  notes.  But  this  was 
the  utmost  that  was  done.  A  creditor  could 
Btill  deniiiod  and  iosint  on  a  specie  payment, 
ou\y  he  could  not  arrest  if  he  were  offered  bank 
Dotf  s :   Gri^'by  v.  Oakee,  2  B.  &  P.  626 

The  3  &  4  Wm.  IV.,  ch.  98.  sec.  6,  has  since 
mvle  Cuuk  of  England  notes  a  legal  tender  for 
all  fniab  above  £6. 

Ht-re  the  Provincial  notes  are  made  expressly 
a  U'pii  tender,  as  the  Bank  of  England  notes 
Dovr  are  in  England  But  I  have  not  seen  any 
cn^e  in  which  a  promissory  note  has  been  made 
payable  in  Unak  of  England  notes  since  the  8  & 
4  Wiu.  IV  ,  ch   98. 

In  3  Kent's  Cora.,  11th  ed.,  92,  it  is  said,  "in 
£nrtl<ind  negotiable  paper  must  be  for  the  pay- 
ment of  money  in  specie,  and  not  in  bank  notes. 
Ill  iUU  country  it  has  been  held  that  a  note  pay- 
sMe  in  bank  bills  was  a  good  negotiable  note 
within  the  btatute,  if  confined  to  a  species  of 
pa^er  uDiversally  current  as  cash.  But  the 
doctrine  of  these  cases  has  been  met  and  denied, 
|^'>(1  I  think  the  weight  of  argument  is  against 
them,  and  in  favour  of  the  English  rule."  There 
Hre  many  authorities  io  different  States,  opposed 
to  each  other,  referred  to  in  the  notea. 

Ii  Byiet  on  Bills,  ed.  of  1866,  p.  89,  it  is 
8RiJ.  *'  Bills  and  notes  must  be  for  money  tn 
specie  Therefore  a  promise  to  pay  in  three 
K^od  EiiBt  India  bonds,  or  in  cash,  or  Bank  of 
^Dglaud  Notes,  is  not  a  promissory  note :"  citing 
"  N.  P.  272;  Baylfy  on  Bills,  6th  ed.,  p.  11. 


In  Story  on  Promissory  Notes,  8rd  ed  ,  seo. 
18,  it  is  said,  Not  a  good  note  if  payable  in 
**  bank  bills  or  notes,  or  foreign  bills,"  or  **  cur- 
rent bank  notes." 

In  Ex  parte  Imeson,  2  Rose  225,  a  note  was 
payable  in  cash  '*or  Bank  of  England  notea." 
The  K.  B.  held  it  not  to  be  a  good  note. 

On  this  case,  Bayley  on  Bills,  6th  ed.,  p.  11, 
note  28,  says,  '*  for  these  notes  were  not  within 
the  statute,  because  a  delivery  of  bank  notes, 
which  might  be  of  less  value  than  cash,  would 
satisfy  them,  and  they  were  not  absolutely  and 
at  all  events  for  payment  of  money  in  specie." 

There  is  a  difference  between  money  and  etir- 
rency.  In  Lanedowne  v.  Lanedowne^  2  Bligh, 
0.  S  ,  78,  Lord  Redesdale  said,  in  1820,  "  there 
is  no  lawful  money  of  Ireland.  It  is  merely  con- 
ventional. There  is  neither  gold  nor  silver  coin 
of  legal  currency .  nothing  but  copper.  *  *  ♦ 
There  is  no  such  thing  as  Irish  money ;  it  is 
Irish  currency."  See  also  Kearney  v.  King,  2 
B.  &  Al.  801 ;  Sprowle  v.  Leyye,  1  B.  &  0.  16. 

The  case  of  Boardman  v  Quayle,  11  Moore 
P.  G.  228,  does  not  afford  any  guide,  for  there 
the  notes,  which  were  in  this  form,  **  we  promise 
to  pay  the  bearer  on  demand  one  pound  British, 
in  bank  notes,  or  bills  on  London,"  and  which 
were  issued  by  bankers  carrying  on  business  in 
the  Isle  of  Man,  were  held  to  be  valid  promissory 
notes  within  the  meaning  of  the  Manx  Banking 
Act 

The  money  need  not  be  current  in  the  placs  of 
payment,  or  where  the  bill  or  note  is  drawn.  It 
may  be  payable  in  the  money  of  any  country 
whatever:  Chitty  on  Bills,  8th  ed.,  153. 

The  holder  of  a  bill  drawn  in  dollars,  rupees, 
roubles,  or  other  foreign  money,  cannot  in  Eng- 
land get  payment  in  that  coin.  He  is  paii  its 
equivalent  in  the  moqey  current  in  England.  So 
a  bill  drawn  in  sterling  money,  payable  in  Vienna, 
cannot  be  paid  in  sterling  pounds,  but  in  florins 
or  other  current  money  of  the  place :  Siue  v. 
Pompe,  8  G.  B.  N.  8.  538. 

It  seems  to  be,  therefore,  not  the  specific  kind 
of  money  mentioned  in  the  bill  which  has  to  be 
paid,  but  its  value  or  equivalent  in  money  of  the 
country  where  it  is  paid. 

The  note  in  question  is  however  restricted  to 
redemption  in  **  Ganada  bills,"  and  such  bills  I 
think  are  not  money,  though  payable  on  demand, 
and  though  a  legal  tender,  and  redeemable  in 
specie.  The  fact  that  they  must  be  redeemed 
in  specie  shows  they  are  not  specie,  and  though 
possessing  many  of  the  qualities  and  conveni- 
ences of  money,  are  nevertheless  not  money,  and 
certainly  not  money  in  specie,  though  they  may 
be  de>cribed  as  currency. 

Such  a  security  as  this  if  good  as  a  note  would 
be  good  also  as  a  foreign  bill  of  exchange,  and 
it  might  be,  and  in  all  probability  it  would  be, 
that  the  par  value  of  such  bills  would  not  be 
deemed  the  same  in  other  countries,  where  the 
promissory  note  or  bill  of  exchange  was  made 
payable,  as  the  par  of  our  specie  currency.  Nor 
could  the  foreign  holders  of  a  bill  of  exchange 
payable  in  Ganada  bills  conveniently  re-draw  on 
default  for  the  principal  money,  interest,  ex* 
change,  re-exchange,  and  other  proper  charges, 
by  another  bill  payable  in  **  Ganada  bills."  The 
re-exchange  at  any  rate  should  not  be  paid  in 
Canada  bills. 

It  may  be  that  a  person  can  make  a  promis- 
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8orj  note  payable  !n  a  partieuUr  ooin,  ns  in  gold 
or  silver,  because  they  are  reepectiTely  money 
and  specie ;  but  I  think  ha  cannot  make  it  pay- 
able in  Canada  bills,  beoaasa  they  are  not  money 
or  epccie  They  have  no  intrinaic  Talne  as  ooin 
has.  They  represent  only,  and  are  the  signs  of 
value.  **  Money  itself  is  a  oommodity :  it  is  not 
a  sign ;  it  is  the  thing  signified."-* Jfc^aUoeA'j 
PtincipUs  of  Pol.  Economy ^  186. 

On  this  ground,  after  some  hesitation,  I  mutt 
decide  against  the  plaintiff. 

In  my  opinion  the  rule  should  ba  made  abso- 
lute, not  for  a  nonsuit,  but  according  to  the  leave 
actually  reserTod,  to  enter  a  verdict  for  defen- 
dant on  the  first  count.  The  plaintiff's  verdict 
on  the  second  count  was  not  moved  against,  and 
will  therefore  stand. 


MoRBisoH,  J.,  concurred. 


Rule  abtoluU, 


ASSESSMENT    APPEAL   FROM   COURT  OF 

REVISION. 

«  

In  the  First  Di?xsioy  Court  is  thh  Cocntt 

or  Eloih. 

Power  of  the  Court  of  Revision  to  grant  time  for  entering 
appeals  beyond  that  preacrtbed  by  the  Municipal  Ai- 
■esoment  Act^Practiee  in  appeal  cases— Notice  uf  ap- 
peal, and  necessity  for  stating  grounds  as  causes  and 
matters  of  apj»eal— Right  of  counsel  to  be  heard  before 
Courts  of  Revision  and  all  other  ogurts. 

LSt.  Thomaa,  July  7,  WQ.} 

MeDougall  and  White  for  appellant. 
Ellia  for  respondents. 

HuoHES,  Co.  J. — There  were  several  legal 
points  raii*ed  which  I  have  to  dispose  of,  the 
first  being  as  to  the  notice  of  these  appeals.  I 
decide  that  all  that  the  63 rd  section  of  the  stat 
82  Vic.  chap.  86,  requires,  is  that  if  a  person 
be  dissatisfied  with  the  decision  of  the  Court  of 
Re?ision  he  may  appeal  therefrom,  and,  within 
three  days  after  the  decision,  serve  npon  the 
Municipal  Clerk  a  written  notice  of  his  intention 
to  appeal  to  the  County  Judge.  The  clerk  is, 
thereupon,  to  notify  all  the  parties  appealed 
against,  in  the  same  manner  as  is  provided  for 
notice  of  complaint  by  the  60th  section.  The 
party  appealing  is,  at  the  same  time,  and  in  like 
manner,  to  gife  a  written  notice  of  his  appeal  to 
the  clerk  of  the  Division  Court  within  the  limits 
of  which  the  municipality  or  assessment  district 
is  situated,  and  to  deposit  with  him  $2,  &c. 

These  notices  were  given  both  to  the  clerk  of 
the  council  and  the  clerk  of  tde  proper  Division 
Court.  But  a  preliminary  objection  Is  taken  to 
their  form,  and  to  the  ground  stated  as  the 
cause  and  matter  of  the  appeals,  which  it  is 
arged  are  in  most  of  the  cases  insensible,  inas- 
much as  the  fourth  sub-section  of  section  60  of 
the  Assessment  Act  of  1869  does  not  refer  to,  or 
require  a  written  notice  to  be  served. 

Judging  from  the  analogy  which  subsists  be- 
tween all  these  appeals,  and  the  principles  which 
govern  appeals  from  orders  and  convictions  of  jus- 
tioes,and  appeals  against  county  rates  in  England, 
I  think  the  decided  oases  must  govern  me  in  these 
matters.  I  find  that  the  Ontario  Assessment  Act 
of  1869  does  not  require  the  notices  of  appeal  to 
state  any  grounds  of  the  causes  and  matters  of 
appeal.    This  being  the  case,  a  simple  notice  of 


appeal  properly  framed  and  served  is  all  that 
the  statute  requires,  and  as  the  groumla  of  ap- 
peal taken  are  not  calculated  to  miflleatl.  I  think 
what  is  stated  may  be  treated  as  surplusage 

It  was  not  complained  that  the  respondent  was 
misled,  otherwise  I  should  have  adjourned  the 
hearing  of  the  cases  to  another  day,  so  tb&t  Um 
respondents  might  not  be  affected  by  surprise,  if 
alleged. 

The  case  of  The  King  v.  The  JuMlkte  */ 
Weeimoreland  was  very  like  the  present  U 
was  there  held  that  it  was  not  necessary,  in  a 
notice  of  appeal  against  a  county  rate,  to  specify 
the  grounds  of  appeal;  but  if  the  appellant 
stated  in  the  notice  as  causes  of  appeal  tkimg* 
which  were  not  <o,  the  court  ought  to  adjoura 
the  appeal  if  they  think  the  respondents  h^ve 
been  misled  by  the  terms  of  the  nouces,  or 
otherwise  to  hear  it.  I  think  the  preliminary 
objection  was  not  entitled  to  prevail  in  any  ef 
the  cases  referred  to  in  the  annexed  acbedule, 
where  the  reason  given  is,  <*  inasmuch  as  no 
written  notice  was  served  upon  the  clerk  in  con- 
formity with  sob-section  4  of  section  60  of  the 
Assessment  Act  of  1B69,"  or  where  the  wonls  ef 
the  notice  import  the  same  reference  to  that 
sub-section.  Where  the  sub- section  of  a  »tatate 
is  expressly  referred  to,  as  waa  the  eas«  ia 
these  instances,  and  where  the  notices  set  Txth 
that  sub- section  had  not  been  complied  with,  I 
can,  and  I  think  any  one  could,  by  referrioir  V> 
the  sub-section,  easily  understand  what  was 
meant  by  the  allegation  that  a  notice  wa<«  not 
given  in  conformity  with  its  provisions ;  be^aaae 
the  Court  of  Revision  has  the  power  conferred 
upon  it  of  dxtending  the  time  for  making  com- 
plaints ten  days  further. 

Now  the  extending  the  time  gives  to  eack 
complainant  (and  the  assessor  or  any  one  else 
may  be  the  complainant)  the  right  to  make 
complaint,  and  that  involves  the  giving  to  the 
assessor  and  to  the  party  whose  assessment,  or 
the  omission  of  whose  name  or  property  is  con- 
plained  of,  a  notice  by  the  municipal  clerk,  as 
provided  by  the  2nd  sub-section  of  the  60th  sec- 
tion. And  I  think  it  does  not  require  any  widt 
stretch  of  the  imagination  to  discover  what  was 
meant  by  the  complaint  that  that  notice  was  not 
given. 

It  turns  out,  however,  that  In  several  of  the 
cases  the  cause  of  complaint  was  that  the  Coort 
of  Revision,  upon  the  complaint  of  Mr.  McBrde. 
first  acted  upon  the  4th  sub-section  and  ex- 
tended the  time  for  making  complaints  ten  dap 
further,  and  adjourned  the  court,  for  the  par- 
pose  of  hearing  those  complaints,  to  the  2Srd  of 
May;  and  that  afterwards,  on  the  23rd  Mar. 
they  did,  at  the  instance  of  the  assessor,  further 
extend  the  time  for  making  complaiots  for  ano- 
ther ten  days,  thus  actually  going  beyond  the 
statute,  by  extending  the  time  more  than  Heenfy 
days.  The  powers  of  the  court  are  expressly 
conferred  and  limited  by  statute,  so  that  what- 
ever power  the  statute  gives  can  be  exercised 
without  doubt,  but  whatever  the  statute  limits 
or  restrains  cannot  be  exceeded.  The  proeee*!- 
ings  of  the  court  are  definitely  prescribed.  anJ, 
unlike  courts  which  have  no  practice  laid  down, 
they  have  no  power  to  frame  a  procedure  for 
themselves.  Their  duties,  by  the  59th  ra^etioo. 
are  to  be  completed  and  the  rolls  to  be  fiaally 
revised,  in  so  far  as  they  are  concc*med,  before 
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the  15tb  of  June  in  every  year;  and  althoagh 
ander  the  55th  section  they  may  meet  and  ad- 
journ  at  plea^nre,  or  may  be  summoned  to  meet 
at  any  time  by  the  bead  of  the  maoicipality, 
they  cannot  a'ijoarn  to  a  period  beyond,  nor  can 
they  be  horamoned  to  meet  for  performance  of 
their  fnncttons  nn  or  after  the  15th  June.  Any- 
thing; done  by  them  on  or  after  that  day  is  void, 
fur  the  court  bt*eomes  funetut  officio  by  effluxion 
of  tirne,  Bubject  to  tbeir  being  summooed  to 
meet  apiiu  for  the  discbarge  of  duties  or  exer- 
cising special  powers  under  the  62Qd  section. 
The  assessor  whs  bound  by  the  49th  section  to 
make  niid  complete  his  roll  not  earlier  than  the 
l6t  of  February  and  not  later  than  the  1 5th  of 
April.  He  was  to  deliver  (under  the  50th  sec- 
tion) the  assessment  roll  completed  and  added 
up,  with  certificate  and  affidavit  attached,  to  the 
clerk  ;  and  the  officer  last  named  was  bound  to 
file  and  keep  the  roll  in  bis  office,  and  at  all  con- 
venient times  to  keep  it  open  to  the  inspection  of 
all  the  householders,  tenants,  and  freeholders, 
resident,  owning  or  possessing  property  in  the 
municipality. 

A  time  is  to  be  fippointed  for  the  court  to 
meet  and  try  complaints  in  regard  to  persons 
wrongfully  placed  upon  or  omitted  from  the 
roll,  or  a.4se88ed  at  too  high  or  too  low  a  sum. 
Within  the  time  from  the  return  of  the  roll  at 
the  office  of  the  municipal  clerk  and  the  assem- 
bling of  the  court,  all  parties  have  the  power  of 
examining  the  roll  at  the  clerk's  office,  and  any 
person  complaining  of  an  error  or  omission  in 
reirurd  to  bis  own  or  any  other  person's  assess- 
ment, may,  within  fourteen  days  after  the  time 
fixed  for  the  return  of  the  roll,  give  notice  to  the 
clerk  that  be  cuuHiders  himself  aggrieved,  &o., 
and  if  a  municipal  eleotor  thinks  that  any  other 
person  hns  been  assessed  too  high  or  too  low,  or 
has  been  wrongfully  inserted  in  or  omitted  from 
the  roil,  he  m^y  complain,  and  the  matter  is  to 
he  decided  in  the  name  manner  as  complaints  by 
a  person  assessed ;  so  that  ordinarily  the  oom- 
pluiots  4:annot  be  made  under  the  1st  and  2ttd 
sob-sectiun  of  the  60th  seotioo  later  than  four- 
teen days  after  15th  April,  which  woald  be  the 
29th  of  April.  Dut  the  court  may  sit  for  the 
hearing  of  such  complaints  at  any  time,  and 
adjoarn  from  time  to  time,  within  the  limits  of 
their  existence,  up  to  the  15th  June,  on  which 
day,  without  any  power  of  revival,  they  become 
defunct  for  all  purposes  of  complaints  under  the 
60th  section.  The  4th  sub-section  of  the  60th 
section  gives  no  power,  no  matter  what  palpable 
errors  need  correction,  for  the  conrt  to  resume 
its  functions.  The  oourt  may,  within  the  limit 
of  its  existence,  bnt  not  afterwards,  extend  the 
time  for  making  complaints  ten  days  further, 
and  may  then  meet  and  determine  the  additional 
nrntter  complained  of  upon  palpable  errors  being 
made  to  appear  as  needing  correction.  That 
cannot  be  done,  however,  after  the  1 5th  of  June. 
The  62nd  section,  it  is  true,  confers  upon  the 
court  further  powers  after  the  15th  June  for 
certain  other  purposes,  but  those  powers  are  so 
expres^sly  limited  and  specific  that  they  cannot 
he  held  to  apply  to  these  appeals. 

It  WHH  not  objected  that  anything  was  done  by 
the  onart  oYi  or  after  the  15th  June,  but  that 
they  once  legally  exercised,  and  once  after  that 
^I1c);allj  effected  to  exercise  the  powers  conferred 
upon  them  by  .the  4th  sub-8ecti>.»n  of  the  60th 


section  ,  It  very  plainly  appears  that  by  the 
last  words  of  the  8rd  sub-section  the  court  could 
do  nothing  upon  its  own  motion  with  regard  to 
altering  or  amending  the  roll,  except  upon  com" 
plaint.  If  after  a  eomplaint  either  party  failed 
to  appear,  the  court  might  proceed  ex  parte,  so 
that  if  there  were  no  complaints  the  court  had 
nothing  to  do,  and  its  functions  would  cease 
from  having  discharged  its  duties,  provided  all 
the  complaints  were  disposed  of. 

If,  however,  in  the  discharge  of  its  functions, 
the  court  itself  discovered,  or  if  it  was  otherwise 
made  to  appear,  that  there  were  palpable  errors 
which  needed  correction,  the  oourt  might  extend 
the  time  for  making  complaints  ten  diiya  further, 
and  might  then  meet  atid  determine  any  addi- 
tional matter  oomplained  of;  and  the  assessor 
might  for  such  purpose  (supposing  there  were 
no  other  person  to  make  the  complaint)  be  the 
complainant 

I  think  this  ftinction  conld  only  be  discharged 
by  the  Court  of  Revision  onee^  and  they  had  no 
power  to  extend  the  time  for  making  complainta 
twenty  days,  bnt  only  fourteen  days,  as  limited 
and  allowed  by  the  4th  sub-section. 

When  Mr.  McBride  appeared,  it  was  the  9th  of 
May,  the  first  daymen  which  the  Court  of  Revision 
sat.  The  assessor  had  been  derelict  in  his  duty  in 
returning  the  roll,*and  was  punishable.  Still,  the 
law,  with  regard  to  making  eomplaiots.  is  spe- 
cific— they  must  be  made  within  fourteen  days 
after  the  15th  of  April.  The  time  had  gone  by 
for  further  complaints,  for  at  least  six  days'  no- 
tice is  required  fay  the  11th  sub-section  of  the 
60th  section.  So  that  I  must  hold  that  the  appli- 
cation of  Mr.  McBride  for,  and  the  grant  by  the 
court  of,  an  extension  of  time,  could  have  only 
been  legal  under  the  4th  sub-section  of  the  60th 
section :  that  the  oourt  ooald  only  (legally)  once 
grant  such  an  extension.  If  they  eouM  assume 
the  power  of  giving  it  twice — or  two  extensions — 
there  would  be  no  use  in  the  limit  fixed  by  the 
statute  of  confining  oomplaints  to  ten  days. 
The  4th  sub-section  does  not  say  the  court  may 
extend  the  time  for  making  oomplaints /ro/n  time 
to  time  tor  ten  days  at  a  time,  but  for  ten  daye 
further^  and  the  court  might  then  meet  and  de- 
termine the  additional  matter  complained  of. 
Beyond  those  ten  days  they  could  not  adjourn, 
extend,  or  adjudicate. 

I  have  no  doubt,  however,  that  in  granting 
that  extension  it  is  general  in  its  nature,  and 
not  confined  to  the  person  who  might  happen  to 
make  manifest  the  palpable  errors  which  needed 
correction ;  but  that  it  was  open  for  any  person 
to  make  whatever  complaints  he  might  think  pro- 
per :  that  the  conrt  could  not  of  its  mere  motion 
assnme  powers  of  extending  the  time  for  making 
oomplaints  to  any  one  in  the  absence  of  a  com- 
plainant, no  matter  what  the  injustice  might  be, 
nor  how  illegally  or  negligently  the  assessor  had 
acted  in  the  disoharge  of  his  duties ;  that  the 
only  power  they  could  invoke  after  the  fourteen 
days  had  passed  from  the  time  fixed  for  the  re- 
turn of  the  roll,  for  the  extension  of  the  time  for 
making  complaints,  was  the  provision  of  the  4th 
snb-seotiou;  and  where  there  is  a  jurisdiction 
and  power  conferred  by  law,  I  suppose  it  will  be 
proper  to  presume,  in  the  exercise  of  it,  that  the 
prinoiple  omnia  rite  etee  acta  applies ;  there  was 
certainly  jurisdiction  to  support  the  proceeding 
once,  that  is,  the  first  time  it  was  exercised,  but 
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not  twice.     The   secood  time,    therefore,   was 
illegal. 

Having  stated  my  view  of  the  law  of  this  case, 
I  proceed  now  to  dispose  of  the  facts  upon  the 
law, 

1st.  I  decide  that  the  appUcation  made  to  the 
Court  of  RevisioD  was,  and  conld  only  hare  been, 
an  application,  and  the  extension  of  time  lor 
making  complaints  under  that  application  oonld 
only  have  been  exercised  by  the  court  under  the 
4th  Eiub-section  of  the  60th  section:  that  the 
record  of  the  court  is  incomplete,  but  the  evi- 
dence given  outside  of  the  record  sufficiently 
shows  facts  from  which  I  can  presume  the  court 
acted  in  order  to  make  their  proceedings  on  the 
9th  of  May  legal. 

2nd.  I  decide  that  all  eases  which  were  ap- 
pealed upon  that  ezteasion  by  any  one  within 
the  ten  days  were  legally  made,  whether  by  Mr. 
McBride  or  any  one  else. 

8rd.  I  decide  that  the  affected  granting  of  the 
Mcond  extension  of  time  upon  the  application  of 
the  assessor  on  the  2drd  of  May  was  illegal ; 
that  the  proceedings  upon  his  appeal  wore  void 
and  coram  non  Judiee;  that  all  alterations  or  ad- 
ditions made  to  the  roll  by  the  Court  of  Revijiion 
upon  complaints  or  appeals  made  after  the  28rd 
of  Muy  were  entirely  ultra  vir€»\  so  that  if  any 
such  were  made  in  the  cases  referred  to  in  the 
annexed  list  and  schedule,  they  are  hereby  set 
aside,  and  the  clerk  of  the  municipality  of  the 
township  of  Bayh.im  is  hereby  ordered  to  alter 
and  amend  the  roll  according  to  this  my  order, 
and  to  restore  the  roll  to  its  original  state  in 
respect  thereof,  pursuant  to  the  65th  section  of 
the  said  Assessment  Act. 

4tb.  I  further  decide  that  the  names  of  the 
following  persons  were  improperly  ordered  to  bo 
struck  out  of  the  said  roll  by  the  said  Court  of 
Revision,  and  I  order  their  said  names  to  be 
restored  as  they  were  originally  entered  therein, 
viz  :  Robert  W.  Locker,  Andrew  M.  High,  Jesse 
Millard,  Wm.  H.  McGollum,  Edwin  A.  Weaver, 
James  H.  Mc Kinney,  Elisha  Howell,  Jeremiah 
*    MoKinney. 

5th.  I  further  decide  that  the  names  of  the 
following  persons  were  improperly  ordered  by 
the  said  court  to  be  inserted  in  the  said  roll,  and 
I  order  their  names  to  be  erased  therefrom,  viz  : 
Joseph  Stansell,  Thos.  Baker,  Andrew  Shiogler, 
James  Oliver. 

6th.  I  further  decide  that  the  names  of  the 
following  persons  were  improperly  ordered  to  be 
left  in  the  said  roll  by  the  said  court  when  they 
ought  to  have  been  ordered  to  be  struck  off  and 
erased  therefrom,  and  I  order  them  to  be  erased 
therefrom,  viz. :  Benjamin  Drake,  Heman  A. 
MoCoouell,  Robert  W.  Smuck. 

7th.  I  further  decide  that  the  said  roll  ought 
to  be  amended  in  other  respecta  as  follows,  viz.: 
Charles  B.  Saxton  should  have  been  assessed  as 
tenant  for  six  acres,  a  part  of  the  east  half  of  lot 
number  9,  in  the  second  oonoession,  at  $20  per 
acre— whole  value  $120. 

8th.  I  further  decide  that  the  name  of  the  fol- 
lowing person  was  properly  ordered  by  the  said 
Court  of  Revision  to  be  left  on  or  inserted  in  the 
said  roll,  and  I  confirm  the  decision  of  the  said 
court  with  respect  thereto,  and  I  order  the  ap- 
pellant to  pay  the  costs  of  this  appeal  with  re- 
spect to  it,  viz  :   William  Stratton. 

Wore  a  good  purpose  likely  to  be  served  by 


any  remarks  I  might  make.  I  should  aoimailTert 
in  terms  of  strong  censure  upon  the  way  io  wbieb 
the  functions  of  a  court  were  discharged  b;  the 
members  of  this  Court  of  Revision.  I  ulull,  hQ«- 
ever,  forbear  making  them,  knowing  thnt  whea 
in  the  discharge  of  duty  men  allow  theiaseivn  to 
be  actuated  by  strong  sectional  or  p'lliticnl  XtA- 
ingp,  they  are  in  no  mind  to  listen  to  or  b?neSt 
by  words  which  might  under  usual  circa mstasees 
serve  fbr  the  public  good.  Still.  I  do  insist  &nd 
maintain  that  when  a  member  of  the  bar  mij  b* 
heard  before  the  highest  tribunals  of  the  Uoil 
and  even  before  the  Queen  herself  io  her  PHtt 
Council  on  an  appeal  from  one  of  hij  ovo  eoorts 
in  this  Provifioe ;  that  that  court,  or  the  lo^n- 
bers  of  that  court,  must  be  very  ignorant,  in  i«ed 
misguided,  who  would  refuse  him  auditfoee  before 
a  petty  local  tribunal  such  as  a  towu^hip  Qmmt, 
of  Revitiion. 

Lastly  With  respect  to  the  costs  in  nil  the 
cases  (with  the  exception  of  tho-^c  referrcl  to  la 
finding  eight,  that  is  to  say.  regarding  the  «p' 
peal  respecting  the  case  of  Williiim  H.  Sinttoo), 
Lorder  that  all  the  costs  of  these  proceediof^  ia 
appeal  be  borne  and  paid  by  the  municip«litj  of 
the  township  of  Bay  ham  to  the  appellant  forth- 
with. ' 
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CiTT  or  BsTKOiT  T.  Blakbbt  and  Wiri. 

A  manicipal  corporation  is  not  liable,  in  a  priv;&t£  aetifoi 

for  damages,  for  ii^uriea  caused  by  neglejt  to  keep  iU 

streeta  in  repair. 
The  cases  founded  on  mere  neglect  to  repair,  and  on  icts 

of  positive  misfeasau^  renewed  and  distiiiguijlied  hy 

Campbell,  C.  J. 

[9  Am.  Lav  R  CTOJ 

Thfs  was  an  action  by  defendants  in  error, 
against  the  City  of  Detroit,  for  damages  receired 
from  the  defectiTO  condition  of  a  cross  walk.  Io 
the  Wayne  Circuit  Court  the  defeodaots  in  error 
had  a  ferdiot  and  judgment,  to  which  the  city 
took  this  writ  of  error. 

The  opinion  of  the  court  was  delivered  by 

• 

Caxpbvll,  C.  J. — The  principal  question  in 
this  case  is,  whether  the  City  of  Detroit  is  li&l>!« 
to  a  private  action  of  an  injured  party  for  oq^ 
lect  to  keep  a  cross  walk  io  repair.  The  other 
questions  iuYoWe  an  inquiry  into  the  eircam- 
stanoes  which  would  go  to  modify  any  such  lis* 
bility  in  the  present  case. 

There  has  been  but  one  ease  in  this  State 
decided  by  this  court,  where  the  claim  for 
damages  arose  purely  out  of  a  neglect  to  repair- 
In  Dewetf  T.  Detroit,  15  Mich.,  807,  such  a  soit 
was  brought,  but  it  did  net  call  for  a  im*m 
upon  the  main  question.  In  Township  of  X'-'^ 
T.  Martin.  4  Mich  ,  657,  it  was  held  there  w** 
no  such  liability  in  a  township,  and  thit  ense 
was  followed  by  us  at  the  present  term  io  Torn- 
ship  of  Leoni  t.  Taylor.  It  was  held  in  L^rkin 
▼.  Saginaw  County^  11  Mi:h.,  88,  that  acoaot; 
could  not  be  sued  for  directing  a  bridge  to  be 
built  on  a  plan  that  was  defective  aod  injarioo!<- 
In  Pennoyer  ▼.  Saginaw  City,  R  Mich.,  634.  a  city 
was  held  liable  for  continuing  a  piivate  nnii^nce 
which  it  had  created,  and  in  Corty  ▼.  D^^^ 
9  .Mich.,  166,  the  City  of  Detroit  w  w  heM  li«bl« 
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for  an  accident  caased  by  learing  an  ezcavation 
in  a  street  for  a  sewer  imperfectly  guarded.  In 
Vermont  T.  Detroit,  4  Mich.,  185,  it  was  held  the 
city  was  not  liable  for  the  flooding  of  a  cellar  by 
a  sewer,  into  which  it  drained.  None  of  those 
esses  presented  the  precise  question  raised  here, 
and  we  are  required  therefore  to  consider  it  as 
an  original  inquiry,  except  in  so  far  as  it  may 
be  affected  by  any  principles  involved  in  the 
eases  already  decided. 

The  streets  of  Detroit  are  public  highways, 
designed  lilte  all  other  roads  for  the  benefit  of  all 
people  desiring  to  travel  upon  them.  The  duty 
or  power  of  keeping^ them  in  proper  condition  is 
a  public  and  not  a  private  duty,  and  it  is  an 
office  for  the  performance  of  which  there  is  no 
compensation  given  to  the  city.  Whatever  lia- 
biUty  exists  to  perform  this  service  to  the  public, 
and  to  respond  for  any  failure  to  perform  it, 
must  arise,  if  at  all,  from  the  implication  that 
i3  claimed  to  exist  in  the  nature  of  such  a  muni- 
cipality. 

There  is  a  vague  impression  that  municipali* 
ties  are  bound  in  all  cases  to  answer  in  damages 
for  ail  prtvftte  injuries  from  defects  in  the  public 
ways.  But  the  law  i&  this  state  and  in  most 
parts  of  the  country,  rejects  this  as  a  general 
proposition,  and  confines  the  recovery  to  cases 
of  grievances  arising  under  peculiar  circum- 
stances. If  there  is  any  ground  for  recovery 
here,  it  is  because  Detroit  is  incorporated,  and 
it  depends  therefore  on  the  consideration  whether 
there  is  anything  in  the  nature  of  incorporated 
municipalities  like  this  which  should  subject 
them  to  liabilities  not  enforced  against  towns 
and  counties.  The  eases  which  recognise  the 
distinction  apply  it  to  villages  and  cities  alike. 

It  has  never  been  claimed  that  the  violation  of 
duty  to  the  public  was  any  more  reprehensible 
in  these  corporations  than  outside  of  them  ;  nor 
that  there  was  any  more  justice  in  giving  damages 
for  an  injury  sustained  in  a  city  or  village  street, 
than  for  one  sustained  outside  of  the  corporate 
bounds.  The  private  suffering  is  the  same  and 
the  oflicial,  negligenoe  may  be  the  same.  The 
reason,  if  it  exists,  is  to  be  found  in  some  other 
direction,  and  can  only  be  tried  by  a  comparison 
of  some  of  the  classes  of  authorities  which  have 
dealt  with  the  subject  in  hand. 

It  has  been  held  that  corporations  may  be 
liable  to  suit  for  positive  mischief  prodaoed  by 
their  active  misconduct,  and  not  by  mere  errors 
of  judgment,  and  while  the  application  of  this 
rule  may  have  been  of  doubtfal  correctness  in 
some  cases,  the  rule  itself  is  at  least  intelligible 
And  will  cover  many  de«sions.  It  was  substan- 
tially upon  this  principle  that  the  case  of  Detroit 
J-  Corey  was  rested  by  the  judges  who  concurred 
in  the  conclusion.  Thayer  v.  Botton,  19  Pick., 
511,  was  a  case  of  this  kind,  involving  a  direct 
encroachment  on  private  property.  Rochester 
White  Lead  Company  v.  City  of  Roeheater,  3  N. 
^•1  465,  where  a  natural  water  course  was  nar* 
rowed  and  obstructed  by  a  culvert  entirely  unfit 
for  its  purpose  and  not  planned  by  a  competent 
engineer,  is  put  upon  this  ground  in  the  decision 
of  Hickoz  V.  PlatUbury.  cited  16  N.  IT..  161; 
^e  V.  Villafre  of  Sandy  ffUl,  40  N.  Y.,  422,  in- 
volved a  direct  trespass. 

The  injuries  involved  in  these  New  York  and 
Massaohu-iotts  cases  referred  to,  were  not  the 
result  of    public  nuisances,   bat  were  purely 


private  grievances.     And  in  several  cases  cited 
on  the  argument,  the  mischiefs  complained  of 
were  altogether  private.      The   distinction  be- 
tween theue  and  public  nuisances  or  neglects, 
has  not  always  been  observed,  and  has  led  to 
some  of  the  confusion  which  is  found  in  the 
authorities.     In  all  the  cases  involving  injuries 
from  obstructions  to  drainage,  the  grievance  was 
a  private  nuisance.     In  case  of  Mayor  v.  Furye, 
8  Hill,  612,  which  has  been  generally  treated  as 
a  leading  case,  the  damage  was  caused  by  water 
backing  up  from  sewers  not  kept  cleaned  out  as 
they  should  have  been  :  Barton  v.  Syracuse,  36 
N.  7.,  54,  involved  similar  questions,  as  did  also 
Childt  V.  Botton,  4  Allen,  41.     These  cases  do 
not  harmonise  with  Dermontj.  Detroit^  i  Mich., 
135  ;  but  they  rest  on  the  assumption,  that  hav- 
ing constructed  the  sewers  voluntarily  for  private 
purposes,  and  not  as  a  pablio  duty,  the  obliga- 
tion was  complete  to  keep  them  from  doing  any 
mischief,  as  it  would  be  in  private  persons.    And 
in  Bailey  v.  Mayor,  3  Hill,  538 ;  8.  C,  2  Denio, 
488,  the  mischief  was  caused  by  the  breaking 
away  of  a  dam  connected  with  the  Croton  water 
works,  whereby  the  property  of  the  plaintiff  was 
destroyed.      In  this  latter  case   the  judgment 
rested  entirely  upon  the  theory  that  the  city  hold 
the  water  works  as  a  private  franchise  and  pos- 
session, and  subject  to  all  the  responsibilities  of 
private  ownership.     The  judges  who  re^^ardcd  it 
as  a  public  work,  held  there  was  no  liability.    In 
Conrad  v.  Trueteee  of  Ithaca,  16  N.  Y.,  159,  the 
facts  were  substantially  like  those  in  Rochester 
While  Lead  Co.  v.  Roehetter,  and  the  decision 
was  rested  on  the    principles    of    that    case. 
DiNio,  C.  J.,  who  deUv<)red  the  opinion  of  the 
court,  stated  his  own  opinion  to  be,  that  there 
was  no  liability,  but  that  he  regarded  the  recent 
decision  in  another  case  referred  to  as  establish- 
ing it,  and  in  Livennore  v.  Freeholders  of  Camden, 
29  N.  J.,  245  (and  on  Error,  2  Vroom,  507). 
under  a  statute  like  that  which  was  considered 
by  this  court  in  Township  of  Leoni  v.  Taylor,  it 
was  decided  that  while  a  passenger  over  a  bridge 
could  sue  for  injaries,  yet  where  property  adja- 
cent was  injured  by  the  bridge,  there  was  no 
remedy.      Upon   anything   which   sustains   the 
liability  for  such  grievances  however,  it  is  mani- 
fest that  the  injury  is  not  a  public  grievance  in 
any  sense,  and  does  not  involve  a  special  private 
damage,  from  an  act  that  at  the  same  time  af- 
fects injuriously  the  whole  people. 

Another  class  of  injuries  involves  a  public 
grievance  specially  injuring  an  individual,  aris- 
ing out  of  some  neglect  or  misconduct  in  the 
management  of  some  of  those  works  which  are 
held  in  New  York,  to  concern  the  municipality 
in  its  private  interests,  and  to  be  in  the  Uw  the 
same  as  private  enterprises.  It  is  held,  that  in 
constructing  sewers  and  similar  works,  which 
can  only  be  built  by  city  direction,  if  the  streets 
are  broken  up  and  injuries  happen  because  no 
adequate  precautions  are  taken,  the  liability 
shall  be  enforced  as  springing  from  that  care- 
lessness, and  not  on  the  ground  of  non -repairs 
of  highways.  Lloyd  v.  Mayor,  5  N.  Y.,  369,  and 
Storrs  V.  Uliea,  17  N.  Y.  lOi,  were  oases  of  this 
kind.  In  these  cases,  as  in  the  case  of  Detroit 
▼.  Corey,  the  streets  were  held  to  have  been 
broken  up  by  the  direct  agency  of  the  city  autho- 
rities, and  the  negligence  which  caused  the  inju- 
ry, was  held  to  be  U'^gligeiice  in  doing  a  wor  k 
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reqairing  speotal  eare,  or  in  other  worda,  the 
wrong  complained  of.  was  a  misfeflsanoe  and  not 
a  mere  omission.  The  case  of  Wut  ▼.  Brock" 
port,  16  N.  T.,  161,  was  also  a  case  where 
SbldinI  J.,  who  reviewed  and  disoa^sed  all  the 
decisions,  said  it  w«s  not  necessary  to  consider 
the  wromif  complained  of  as  a  mere  neglect  of 
daty,  because  it  was  in  itself  a  dangerotis  pablio 
nuisanoe,  Created  by  the  corporation,  and  not  in 
any  sense  a  non- feasance.  In  Dslmonico  ▼.  Mayor, 
1  Sand  226.  the  injaries,  though  in  a  highway, 
consisted  in  crashing  in  a  vault  under  the  street, 
by  improperly  piling  earth  upon  it  while  exca- 
vating for  a  sewer,  and  there  was  also  a  direct 
misfeasance. 

The  cases  in  which  cities  and  villages  have 
been  held  subject  to  suits  for  neglect  of  public 
duty,  in  not  keeping  highways  in  repair,  where 
none  of  the  other  elements  haye  been  taken  into 
the  account,  are  not  numerous,  and  all  which 
quote  any  authority  professs  to  rest  especially 
upon  the  New  York  cases,  except  where   the 
remedy  is  statutory.     It  will  be  proper,  there- 
fore, to  notice  wh^t  those  cases  are,  and  upon 
what  cases  they  are  supported.    The  only  cases 
of  this  kind  decided  in  the  courts  of  last  resort, 
that  we  have  been  able  to  find,  are  Button  v. 
Mayor,  9  N.  Y.  163;  Hiekox  w.  PlatUburg,  16 
N.  Y.  161,  and  Davenport  v.  Ruekman,  87  N.  Y. 
£68.     This  latter  case  resembles  the  one  before 
us  very  closely  in  its  leading  features,  and  would 
furnish  a  very  close  precedent.     It  is  not  reason- 
ed out  at  all,  but  refers  for  the  doctrine  to  the 
other  two  cases,  and  to  an  authority  in  18  N.  Y., 
which  does  not  relate  to  municipal  liabilities. 
The  case  of  Ilatton  v.  Mayor,  does  not  attempt  to 
find   any  distinct  foundation   for  the  right  of 
action,    but  refers  to  the  cases  in  8  Hill,  and 
Rochester  White  Lead  Co,  v.  Rochester,  and  Adeit 
V.  Brady,  4  Hill,  630,  as  having  established  the 
liability.     This  latter  case  is  disapproved  in  Weet 
▼.  Brockport,  and  the  others  are  sustained  there 
on  the  ground  of  misfeasance,   and   as  Judge 
Denio,  when  the  decisions  in  16  New  York  were 
made,  stated  that  he  had  not  supposed  there  was 
any  corporate  liability  for  mere  neglect  t^keep 
ways  in  repair,  it  is  quite  possible  that  the  base 
of  JBataon  v.  Mayor,  was  regarded  as  distinguish- 
able.    The  circumstances  were  very  aggrayated, 
as  it  would  seem  that  the  city  had  left  a  road  too 
narrow  to  accommodate  a  carriage  without  any 
paving  and  without  protection  against  the  danger 
of  falling  down  a  deep  embankment  into  a  rail* 
road  excayation.    The  report  is  not  as  ftill  as 
oould  be  desired  upon  the  preoieei  state  of  facts. 
In  the  Supreme  Court,  where  the  Judges  diflfered 
in  opinion  (two  dissenting),  the  liability  seems, 
from  the  view  taken  of  that  case  by  Judge  Selden, 
to  have  rested  on  the  ground  that  there  had  been 
a  breach  of  private  duty  and  not  of  duty  to  the 
public.     If  this  was  the  yiew  actually  taken,  it 
would  not  bring  the  case  within  the  same  oate- 
gory  with  the  other  road  oases.     But  the  case  of 
Weet  v.  Brockport,  16  New  York,  161,  is  recog- 
nised as  the  one  in  which  the  whole  law  has  been 
finally  settled,  and  it  is  upon  the  grounds  there 
laid  down,  that  the  liability  is  now  fixed  in  New 
York.     The  elaborate  opinion  of  Judge  Selden, 
which  was  adopted  by  the  Court  of  Appeals, 
denies  the  correctness  of  the  dicta  in  some  of  the 
previous  cases,  and  asserts  the  liability  to  an 
^ction  solely  upon  the  ground  that  the  franchises 


granted  to  municipal  corporations  are  in  law  a 
sufficient  consideration  for  an  implied  promise  to 
perform  with  fidelity  all  the  duties  imposed  bj 
the  charter,  and  that  the  liability  is  the  same  u 
that  which  attaches  against  individuals  who  have 
franchises  in  fsrries,  toll-bridges,  and  the  \iki. 
The  principle  as  he  states  it,  is : 

"That  wheneyer  an  individual  or  a  eorporstloD. 
for  a  coasideration  received  from  the  soverei^a 
power,  has  become  bound  by  covenant  or  agree- 
ment, either  express  or  Implio*!,  to  do  certala 
things,  such  indtvidu%l  or  corporation  is  liable, 
in  cose  of  neglejt  to  perform  such  covenant,  D<)t 
only  to  a  public  prosecution  by  indictment,  bat 
to  a  private  action  at  the  suit  of  any  per^toa  in- 
jured by  such  neglect.  In  all  such  cases  the  eoa- 
tract  made  with  the  sovereign  power  is  deemed  t9 
enure  to  the  benefit  of  every  individual  ioterestrJ 
in  its  performance." 

{To  be  continued,) 


One  of  Curmn*8  bntts  in  Dablin  was  a  cer- 
tain Sergeant  Kelly,  known  from  an  oncon- 
scions,  but  laughable,  peculiarity  of  bis  u 
counsellor.  Therefore,  he  was  an  incarnate 
non  iequitur^  and  nerer  spoke  without  <x»- 
Tulsing  the  court  "  This  is  so  clear  a  point, 
gentlemen,"  he  once  told  a  jury,  *^  that  I  am 
conyinced  you  felt  it  to  be  so  the  yery  moment 
I  stated  it  I  should  pay  your  understandings 
but  a  poor  compliment  to  dwell  on  it  even  for 
a  minute ;  ther^ort  I  shall  now  proceed  to 
explain  it  to  you  as  minutely  as  possible." 

• 

Meeting  Curran,  one  morning,  near  St  Pat- 
rick's cathedra],  he  said  to  hioi :  **  The  arch- 
bishop gaye  us  an  excellent  discourse  this 
morning.  It  was  well  written  and  well  deliv- 
ered ;  therefore  I  shall  make  a  point  to  be  at 
four  courts  to-morrow  at  ten.*' 


Ourran  used  to  tell  a  story  of  Lord  Col^ 
rtine,  the  best  dressed  man  in  England,  and  a 
rery  punctilious  fashionable.  Bang  one  ere- 
ning  at  the  opera,  he  noticed  a  gentieman  en- 
ter his  box  in  5ootf,  and  yexed  at  whit  he 
thonght  an  unpardonable  breach  of  decorum, 
said  to  him:  "I  beg,  sir,  you  will  make  an 
apology."  "Apology!"  cried  the  straDger, 
"for  what?"  "Why"  rejoined  his  lordship, 

Sointing  down  at  the  lAots,  "  that  you  did  not 
ring  your  horse  with  you  into  the  box."  "  It 
is  lucKT  for  you,  sir,"  retorted  the  straoger, 
"that  I  did  not  bring  my  hons  whip;  but! 
will  pull  your  nose  for  your  impertinence." 

The  two  were  immediately  separated,  bnt 
not  before  exchanging  cards  and  settling  for  i 
hostile  meeting.  Goleraine  went  to  his  brother 
George  to  ask  his  adyice  and  assistance.  Bar- 
ing told  the  story,  "  I  acknowledge,"  said  be, 
"  that  I  was  the  aggressor ;  but  it  was  too  bad 
to  threaten  to  pull  mr  nose.  What  should  I 
do?" 

"  Soap  it  well,"  was  the  cool  firaterosl  ad- 
vice, "  then  it  will  slip  easily  through  bis  So- 
gers." 
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DIARY    FOR   DECEMBER. 


1.  Thur.  Paper  Day,  C.  P.    Clerk  of  every  Municipality 

except  Gonnties  to  retam  number  of  resident 
rate-payers  to  Rc^gistrar  OeneraL  Re-hiMuriDg 
Terra  In  Chancery  commences. 

2.  Prid.  New  Trial  Day,  Q.B. 

4.  SUN.  fhtd  Sunday  in  Advent 

5.  Mon.   Last  day  for  notice  of  trial  for  County  Cowl 

Paper  Day.  Q.B.    New  Trial  Day.  C.P. 

6.  Tues.  Paper  Day,  C.P.    New  Trial  Day,  Q.B. 

7.  Wed.   New  Trial  Day,  C.P. 
9.  Prid.   New  Trial  Day,  Q.B. 

10.  Sat ..  Michaelmas  Term  ends. 

11.  SUN.  Srd  Sunday  in  AdvenL 

13.  Toes.  General  Sessions  and  County  Court  BitUngs  in 

each  County. 

14.  Wed.  Grammar  and  Common  School  assessment  pay- 

able.  Collector's  roll  to  be  returned  unless 
time  extended. 

18.  SUN.  Uih  Sfinday  in  AdvefU. 

19.  Mon.  Nomination  of  Mayors  in  towns,  Aldennen, 

Reeves,  Councilmen,  and  Police  Trustees. 
24.  Sat...  Christmas  Vacation  in  Chancery  commences. 
'J&.  SUN.  Ckrittvuu  Day. 
S6.  Mon.   St  Stephen. 

27.  Tues.  St.  John  EvangeUaL 

28.  Wed.   InnocenU  Day. 

.11.  Sat  iMt  day  on  which  remaining  half  General  Sink- 
ing fund  payable.  School  returns  to  be  made. 
Deputy  Registrar  in  Chancery  to  make  re- 
tuni  and  pay  over  fees. 


Wit  Soal  ^mxtfii* 
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CAUSE  OP  ACTION. 

It  has  been  held  in  several  cases  that  the 
words  **  cause  of  action,'*  as  used  in  the  Divi- 
sion  Court  Act,  mean  the  tohoU  eame  o/aetian^ 
the  contract  and  the  breach;  tee  O'Brien's 
Division  Court  Act,  p.  85 :  but  the  recent  case 
o{Jaeh$on  r.  Spittal^  decided  in  the  Court  of 
Common  Pleas  in  England,  and  which  will  be 
found  reported  in  full  in  the  current  number 
of  the  Zat0  Jinimdlf  and  a  note  of  it  on  p.  185 
of  this  volume  is  not  altogether  in  harmony 
with  that  view.  The  section  of  the  English 
Act  which  was  under  consideration  read  thus : 

And  it  shall  be  lawfdl  for  the  Court  or  Judge, 
QpOQ  being  satisfied  by  affidavit  that  there  is  a 
canse  of  action  which  arose  within  the  jurisdle- 
tion,  or  in  respect  of  a  breach  of  contract  made 
within  the  jorisdlction,  and  that  the  writ  was 
personally  served  upon  the  defendant,  or  that 
reasonable  efforts  were  made,  itc,  to  direct  from 
time  to  time  that  the  plaintiff  shall  be  at  liberty 
to  proceed  in  the  action,  Ac. 

The  words  of  the  Division  Court  are  **  any 
suit  may  be  entered  and  tried  in  the  court 
holden  for  the  division  in  which  the  cause  of 
action  arose,  &c." 


There  is,  certainly,  a  difference  in  the  inter- 
pretation of  a  statute,  where  jurisdiction  is 
concerned,  between  a  superior  or  inferior  court, 
but  admitting  that  this  difference  is  in  favor  of 
the  jurisdiction  of  the  former,  the  words  of  the 
judgment  in  this  case  are  very  important  to 
be  considered.  After  referring  to  the  statutes 
and  previous  decisions,  Brett,  J.,  who  delivered 
the  judgment  of  the  court  said : — 

"Then  arises  the  qnestion  in  dispute,  which  is, 
—What  is  the  meaning  of  the  phrase  "  a  cause  of 
the  action  T*  Now,  in  the  drawing  of  the  Act, 
that  phrase  is  made  applicable  to  two  subsidiary 
phrases.  If  the  section  were  expanded,  it  would 
read  thus :  "  That  there  is  a  caasf  of  action  which 
arose  within  the  jarisdiction,  or  a  canse  of  action 
in  respect  of  the  breach  of  a  conlraet  made  within 
the  jurisdiction."  In  the  second  collocation  the 
phrase  "  pause  of  action  "  clearly  does  not  mean 
the  whole  canse  of  action  aa  contended  for  on  be- 
half of  the  defendant.  It  means  the  breach  of 
contract,  which  breach  occurs  out  of  the  jurisdic- 
tion. But  if  the  phrase  "  a  oaoee  of  action,"  when 
applied  to  the  second  subsidiary  phrase,  does  not 
mean  the  whole  cause  of  action  in  the  sense  con- 
tended for,  can  it  be  properly  said  to  have  that 
sense  when  applied  to  the  first  subsidiary  phrase  ? 
Can  the  same  phrase  have  two  different  mean- 
ings Y  Is  not  the  natural  reading  rather  this, 
that  it  means  the  same  thing  when  applied  to 
both?  It  is  that  which  in  popular  meaning,  and 
for  many  purposes  in  legal  meaning,  is,  "the 
cause  of  action,"  vie,  the  act  on  tiie  part  of  the 
defendant  which  gives  the  plaintiff  his  cause  of 
complaint.  In  the  first  collocation,  that  is  sup- 
posed to  occur  within  the  jurisdiction,  In  the 
second  without  the  jurisdiction." 


OBSTRUCTIONS. 

We  feel  sure  many  readers  of  the  Local 
OoutH  Oautte  will  share  the  gratification  we 
experience  in  noticing  a  recent  decision  of 
the  Court  of  Queen's  Bench  in  the  case  of 
The  Queen  v.  Plummer,  argued  during  last 
Michaelmas  Term. 

It  was  an  application  to  quash  a  conviction 
made  by  the  Police  Magistrate  of  London, 
Ontario,  in  the  case  of  one  Plummer,  who  was 
held  to  have  contravened  a  city  by-law  in 
riding  a  velocipede  along  the  sidewalk.  The 
by-law  in  question  provided — 

"  That  no  person  shall,  by  any  animal,  vehicle, 
lumber,  building,  fence,  or  other  material,  g^oods, 
wares,  merchandize,  or  chattels,  in  any  way  en- 
cumber, obstruct,  injure,  or  foul  any  street,  square, 
lane,  walk,  sidewalk,  road,  bridge,  or  sewer  now 
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being  or  hereafter  to  be  laid  ont  and  erected, 
(except  as  hereinafter  provided  with  respect  to 
buildings)." 

It  was  urged  by  coansel  for  the  defendant 
that  the  word  *' obstruction"  meant  something 
of  a  permanent  nature,  and  did  not  apply  at 
all  to  a  velocipede  in  motion,  which  takes  up 
no  more  room  than  a  single  person.  But 
Adam  Wilson,  J.,  in  discharging  the  rule  re- 
marked—  • 

"  A  velocipede,  I  should  say,  may  be  an  obstmo- 
tion  or  encumbrance  on  a  sidewalk.  AU  that  has 
to  be  done  is  to  give  the  words  a  reasonable  lati- 
tude in  interpretation,  just  as  we  have  to  do  when 
we  use  them.  Now,  to  ordinary  comprehensioa, 
a  horse,  or  a  waggon,  or  a  drove  of  sheep  or  oxen, 
driven  along  the  sidewalk,  would  be  understood 
to  be  an  obstruction  or  encumbrance  to  the  legiti- 
mate use  of  it  by  those  desirous  of  using  it. 

I  understand  this  languagre  off  the  Bench,  though 
not  the  most  exact  or  scientific,  and  I  do  not  know 
why  I  should  not  understand  it  as  sufficiently 
precise  for  the  purpose  on  the  Bench ;  and  I  un- 
derstand it  to  mean,  that  whoever,  by  any  of  the 
means  described  in  the  by-law,  prevents  foot  tra- 
vellers from  the  free,  safe,  and  convenient  use  of 
«ide-wa]k,  offends  against  the  enactment." 

In  support  of  this  view  his  Lordship  cited 
the  words  of  the  Vagrant  Act  (32-88  Via  cap 
58,  Ca.) : 

"  All  persons  loitering  In  the  streets  or  high- 
-ways,  and  obHrueHnp  passengers  by  standing 
across  the  footpaths,  or  hyutiriff  inMuUin^  &m- 
fuag€f  or  in  any  other  way,  shall  be  deemed 
vagrants." 

We  trust  this  decision  may  give  the  eoitp 
de  grace  to  the  velocipede  mania,  now  fast  dis- 
appearing, but  which  for  a  short  time  made 
our  streets  a  theatre  for  the  acrobattc  displays 
of  aspirants  after  bycycular  notoriety.  It  only 
remains  for  some  philanthropist  to  carry  the 
•matter  a  little  farther,  and  invoke  judicial 
authority  for  the  suppression  of  those  terrible 
**  obstructions,"  the  perambulators  which 
careless  nursemaids  propel  so  skillfully  against 
the  sensitive  tibias  of  unwary  pedestrians. 
We  congratulate  the  London  magistrate  <m 
the  result  of  the  argumeot,  and  invite  him  to 
'*  carry  the  war  into  Africa,"  and  head  a  cru- 
sade against  the  "  perambulator-propellers"  as 
well  as  the  *Welocipedestrians." 


AN  AMERICAN  JUDGE    ON  REPQBLI. 

CANISM. 

We  cannot  forbear  to  notice  the  following 
very  remarkable  passage  in  a  speech  delivered 
by  Mr.  Lawrence,  the  Chief  Justice  of  tbc 
Supreme  Court  of  Illinois,  in  reply  to  an  ad- 
dress presented  to  him  by  the  Law  Institute 
at  Chicago,  on  its  recent  opening.  After  sav- 
ing (the  Chicago  Legal  News  is  our  authorilT) 
that  the  Bench,  if  cordially  supported  by  tbe 
Bar,  could  **  calmly  fkce  any  degree  of  popular 
passion  or  partisan  clamour,  trusting  its  rio- 
dication  to  the  bar,  and  strong  in  the  cosTk- 
tion  that  the  upright  magistrate  will  certaiDlj 
be  honored  in  the  end  by  the  very  communitT 
whom  his  judgments  may  have  offended,"^  be 
says: 

"  But  a  better  and  deeper  reason  tluui  this  (xn 
be  given  why  the  bench  and  bar  should  keep  fclk 
alive  the  sentiment  of  brotherhood.  It  is  a  Uti 
which  cannot  be  denied  that,  as  a  people,  ve  are 
undergoing  rapid  deterioration.  Our  social,  po- 
litical and  commercial  morals  are  sinking  to  a 
lower  and  lower  grade.  We  are  no  longer  con- 
tent with  the  acquisition  of  wealth  by  patient  tou 
to  be  when  won,  as  wisely  expended  as  it  ha^ 
been  honestly  earned.  A  fevered  and  insfine  pas- 
sion for  money  has  gained  possession  of  the  mioda 
of  men,  and  at  this  moment,  is  doing  more  to  cor- 
rupt our  national  life  than  all  other  causes  aoit^ 
This  maddening  love  of  gold,  to  be  expended,  bo*. 
in  the  modes  which  shall  make  Americao  life  tk 
highest  development  of  modem  civilizatioa,  bet 
in  coarse  and  barbaric  display,  or  what  is  ^tiil 
worse,  in  the  ways  that  lead  to  the  debasemeat 
of  public  morals,  is  le4ding  us,  as  a  nation,  dovn 
tbe  dance  of  death.  Corruption  has  become  a 
systematic  and  almost  shameless  means  of  pover, 
and  contemporary  events  at  ^mes  recoli  the  pe- 
riod when  the  Roman  £mpire  entered  opoait:' 
swift  descent  to  rnln.  Wise  men  begin  to  doabt 
the  ultimate  snccoss  of  onr  institutions,  and  al- 
ready proclaim  that  in  the  metropolitan  citjof 
the  continent,  republicanism,  as  an  inatrumeot  of 
municipal  government,  stands  a  confessed  failore; 
day  by  day  we  seem  to  be  drifting  farther  and 
further  from  our  ancient  anchorage  toward  an 
unknown  coast  whoso  atmosphere  is  laden  vitb 
poison  and  death. 

"  That  it  is  in  the  power  of  the  beocb  and  bar  ot 
the  country,  onaided,  to  arrest  the  downwarJ 
tendency  of  the  times,  is  not  to  be  8npp<^- 
Nevertheless  we  can  do  something,  and.  if  p^ 
porly  aided  by  other  conservative  elements  of  so- 
ciety, can  do  much  to  check  it  Wo  can.  at  least, 
make  a  noble  struggle,  and  be  the  last  to  /aH 
Common  as  it  is  to  ott«r  vapid  witticisms  in  ^ 
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para^meat  of  the  bar,  tiie  well-known  trnth, 
Qevertheless  is,  that  the  meB  who,  in  better  times* 
have  done  most  to  create  and  mnnld  onr  political 
inBtitutions  and  control  the  social  forces  of  the 
couQtry,  have  belonged  to  the  profession  of  the 
law.  If  yott,  gentlemen  of  the  bar,  can  constantly 
iive  np  to  the  highest  and  noblest  traditions  of 
professional  life ;  if  yon  can  keep  ever  fresh  and 
bright  the  sentiment  which  doubtless  now  ani- 
mates yoa,  that  the  trae  ambition  of  the  lawyer 
is  not  the  acquisition  of  wealth,  but  of  that  pure 
professional  £ame  which  is  to  be  won  by  the  ex- 
ercise of  your  high  YQcation  in  a  spirit  of  the  most 
punctilious  honour,  and  with  an  ever  present 
consciousness  that  you,  as  well  as  the  court,  are 
ministers  at  the  altar  of  Justice ;  and  if  the  yarious 
jadicial  tribunals  of  this  state  shall  so  perform 
their  duties  as  to  command  the  confidence  and 
sDpport  of  such  a  bar,  shall  be  so  clear  in  their 
high  office  that  not  even  a  disappointed  litigant 
can  venture  to  charge  them  with  unholy  motives — 
then  the  judiciary  and  the  bar  standing  together, 
will,  in  the  future,  as  in  the  past,  furnish  a  sure 
protection  against  wrong,  and  keep  alive  in  the 
hearts  of  all  good  men  the  hope  that  our  down- 
ward tendencies  as  a  people  may  be  stayed,  and 
that  we  may  get  back  upon  those  ancient  ways 
wherein  we  walked  in  the  better  days  of  the  re- 
public." 

Now  considering  that  these  are  the  words 
of  an  American,  they  are  very  remarkable,  and 
bespeak  the  Chief  Justice  to  be  not  only  manly, 
independent  and  free  firom  servility  to  popular 
clamour,  but  as  having  a  high  sense  of  what 
the  bench  and  the  bar  owe  to  their  country 
and  themselves.  But  at  the  same  time,  the 
words  show  that  corrupting  influences  have 
gone  so  far  that  he  feels  it  to  be  not  merely  idle, 
but  wrong  and  unpatriotic  to  pretend  to  gloss 
over  their  results. 

Men,  who,  like  Chief  Justice  Lawrence, 
would  courageously  dare  in  the  face  of  an  ex- 
citable nation,  whose  national  self  appreciation 
amounts  to  a  mania,  and  on  a  public  occasion 
to  state  their  convictions  of  the  corruptions, 
social,  political  and  judicial,  existing  in  their 
country,  might  well  be  looked  uppn  as  the 
saviours  of  their  country.  The  words  are  also 
Weighty  with  caution  to  those  who  blindly 
admire  the  external  glitter  of  that  state  of 
things  which  is  above  pourtrayed. 

We  have  seen*  what  such  periodicals  as  the 
American  Law  Eeciew  have  said  of  the  gross 
corruptions  in  the  judiciary,  in  some  of  the 
States.    Unless  there  are  sufficient  of  those 

•  Ante  Vol,  IV,  p.  801, 


who  act  up  to  the  sentiments  of  Chief  Justice 
Lawrence,  it  may  well  be  feared  that  when  he 
trusts  to  the  judiciary  to  help  to  save  the 
country,  he  leans  upon  a  broken  reed. 


We  Are  sorry  to  notice  the  death,  on  the 
80th  ultimo,  of  Mr.  Prince,  Judge  of  the 
Algoma  District,  better  known  to  the  public 
as  Colonel  Prince.  We  shall  refer  to  the 
subject  again. 


A  correspondent  of  the  Albany  Law  Journal^ 
writing  from  England,  gives  a  flowery  descrip- 
tion of  the  proceedings  at  an  assize  town, 
before  and  at  the  opening  of  the  court,  and 
describes  the  old-fashioned  ceremonies  and 
curious  attire  of  the  judge  and  officials  en- 
gaged, and  the  hiterest  manifested  by  the 
public  in  the  proceedings.  He  concludes  thus : 
*^  A  fellow-trareller  said,  *  An  American  judge 
could  not  be  hired  to  go  through  that  exhibi- 
tion.* "  Possibly  not  But  it  would  appear, 
if  American  writers  are  to  be  believed,  that 
American  judges  can  be  **  hired  "  to  do  things 
which  would  make  the  ears  of  the  meanest 
tipstaff  in  an  English  court  of  justice  to  tingle. 

SBLfiCTIONS. 


MUJSflCIPAL  AID  TO  RAILWAYS. 

The  question  of  the  power  of  towns,  coun- 
ties, and  other  subordinate  municipal  corpora- 
tions to  issue  bonds,  or  otherwise  pledge  their 
credit  in  aid  of  the  erection  of  railroads  and 
other  like  enterpriseis,  has  been  much  ^mooted 
of  late  years.  The  tendency  of  the  courts  has 
been  generally  to  sustain  the  legality  and  bind- 
ing obligation  of  such  action,  but  the  late  de- 
cision of  the  Supreme  Court  of  Michigan,  in 
The  People  ex  rel  The  Detroit  and  Howell 
R.  R,  Go.  v.  The  Towmhip  Board  of  Salem^ 
published  in  the  August  number  of  the  Reg- 
ister, goes  to  the  full  extent  of  holding  such 
subscriptions  to  be  wholly  void.  The  opinion 
delivered  by  Coolet,  J.,  is  elabonrte,  learned, 
and  exhaustive,  and  is  highly  approved  in  edi- 
torial notes  attached  to  the  opinion  as  there 
published. 

With  the  utmost  deference  and  respect  for 
the  ability  and  experience  thus  arrayed  upon 
that  side  of  the  question,  we  yet  are  con- 
strained to  differ  in  opinion,  and  submit  the 
following  suggestions  upon  the  other  side. 

The  point  of  the  decision  made  is  that  a  rail- 
road is  not  a  publie  highway  in  the  same  sense 
as  a  common  road,  but  is  a  private  enterprise 
or  institution,  intended  "  primarily  to  benefit 
a  private  corporation,"  though  having  also  the 
effect  to  add  to  the  value  of  lands  in  adjacent 
localities ;  and  that^  consequently,  no  Ux  can 
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be  laid,  or  corporate  liabilityjeading  to  taxa- 
tion incurred^  in  aid  of  it  We  differ  entirely 
upon  this  point,  and  deem  the  arguments  used 
to  estabh'ah  it  fallacious. 

In  order  to  present  our  Tiews  intelligiblj, 
we  propose  in  the  first  place  to  set  out  certain 
general  propositions  which  we  apprehend  will 
not,  at  least  after  due  reflection,  be  denied. 

I.  This  matter  of  opening  roads,  canals,  and 
other  like  improTements,  is  one  which  pertains 
not  so  much  to  law  as  to  politics.  It  is  a 
branch  of  political  economy.  The  state,  or 
the  legislature  acting  on  its  behalf,  is  bound 
in  all  proper  ways  to  increase  the  public  an- 
nual money  income.  Wealth  is  power,  in 
peace  and  in  war. 

The  legislator,  casting  his  eye,  as  it  were, 
over  the  land,  perceifes  a  certain  tract  which, 
though  fertile  and  productire,  is  yet  of  little 
yalue,  for  the  simple  reason  that  it  has  no  easy 
access  to  a  market  The  cost  of  transporting 
its  crops  is  greater  than  the  price  to  be  ob- 
tained. It  consequently  yields  little  or  no  net 
money  income,  and  can  pay  little  or  nothing 
in  annual  taxes,  for  the  support  of  the  state. 
A  road  or  a  canal,  or,  better  still,  a  railroad 
would  $0t  that  land  up  close  alongside  the 
market  The  effect  would  be  that  the  expense 
of  transporting  crops  would  be  reduced  tea. 
mere  trifle.  Every  penny  thus  saved  is  so 
much  added  to  the  annual  income  of  the  land. 
In  view  of  this  saving  the  land  becomes  more 
desirable  and  rises  at  once  in  market  value. 
/alue  depends  upon,  and  is  graduated  by,  in- 
come. The  land  thus  enhanced  in  ralue  takes 
rank  with  lands  lying  near  to  the  market,  and 
begins  to  contribute  equally  to  the  public  bur- 
dens; and  thus  either  adds  to  the  public 
income,  or  diminishes  the  burden  upon  others. 

This  matter  of  opening  roads,  and  other 
means  of  facilitating  intercourse  between  dis- 
tant localities,  is  one  of  immense  interest 
and  importance.  The  results  are  wonderful. 
England,  it  is  said,  owes  her  wealth  and  power 
mainly  to  the  ^t  of  her  having  always  had 
good  roads.  Massachusetts  Is  to-di^  wealthy 
because  of  her  numerous  roads.  There  is  a 
vast  field  for  study  and  thought  in  this  con- 
nection. A  road  adds  to  the  value  (by  adding 
to  the  net  income)  not  only  of  the  farming 
lands  to  which  it  leads,  but  of  the  lots  in  the 
market  town  \  to  every  foot  of  land  along  its 
whole  length,  and  to  lands  beyond  and  at  its 
side;  in  a  word,  to  every  business  locality 
which  by  means  of  it  is  brought  nearer  (so  to 
speak)  to  other  business  localities. 

II.  The  state  possesses  the  eminent  domain, 
to  wit,  the  ultimate  or  superior  ownership  of 
all  lands  lying  within  its  boundaries.  Indi- 
viduals are  permitted  to  acquire  lands  and  thus 
to  own  them,  exclusive  of  all  other  individuals. 
But  the  state  has  an  ownership  beyond  thi& 
and  may  at  its  pleasure  assume  the  actual 
possession.  This  cannot  be  done,  however, 
under  our  republican  government,  unless  the 
land  is  to  be  taken  for  a  publie  me. 

This  phrase,  the  public  use,  is  one  which, 
we  submit)  is  often  misapprehended.    It  does 


not  signify  the  public  vasr, — that  the  laod 
when  taken  is  to  be  used,  occupied,  dret 
upon,  travelled  over,  or  the  like.     The  wc^d 
KM  is,  as  in  old  English  law,  synonymoiis  lor 
nearly  so)  with  benefit,  behool;  mnd  the  like. 
The  word  ptthlia  does  not  signify  the  indirl. 
duals  composing  the  body  politic,  but  the  state 
as  a  unit     In  England  the  public  highway  is 
more  often  called  the  king's  highway,  implying 
tint  the  kine  as  representing  the  state  is  the 
owner.    So  here  the  phrase,  public  highway, 
means,  we  submit,  simply  that  the  land  em- 
braced within  its  boundary  lines  is  pvhiie 
property^  to  wit,  the  property  of  the  state  as 
a  unit ;  the  state  has  asserted  ito  eminent  om- 
ership  and  thrust  aside  the  private  propnetis'. 
Lands  are  often  taken  under  thus  right  cf 
eminent  domain  which  yet  are  nerer  **  used  ' 
or  physically  occupied  by  the  indiTiduals  con- 
posing  the  **  public  ;*'  as,  for  example,  for  f<MU 
penitentiaries,  and  the  like,  and  yet  sach  lands 
are  confessedly  token  for  a  public  usol    Per- 
sonal property,  as  provisions,  has  been  d^ 
stroved  by  the  state  authorities  to  prerer: 
ite  nlling  into  the  hands  of  the  enemy.  zxA 
yet  the  toking  for  that  purpose  has  been  fatld 
to  be  a  taking  for  a  public  use :  Grant  v.  C.  S,, 
2  Nott  ft  H.  (Court  of  Claims  Reports),  551. 

III.  The  public,  meaning  the  individails 
composing  i^  has  a  right  to  trarel  upon  t!K 
road,  and  does ;  but  the  public,  meaning  th« 
stated  does  not  travel  or  *'  use'*  the  road  in  that 
sense.  The  phrase  the  public  um  signifies 
then,  we  submit,  the  profit,  the  pecuniary  gain 
of  the  sUte  as  a  whole — the  economical,  mate- 
rial advantage,  or  benefit  to  the  bodv  politic* 
as  such.  This  profit,  or  benefit  to  the  state, 
comes  from  the  increase  of  the  net  annual  uh 
come  (and  thereby  of  the  market  value)  ^ 
adjoining  lands ;  in  a  word,  an  increase  of  tbe 
Uxable  contribuUng  capital  within  the  bous^ 
of  the  sUte,  an  increase  of  the  fund  in  the 
hands  of  individuals,  out  of  which  annual  taxes 
are  to  be  paid. 

IV.  While  the  state  as  a  unit,  and  the  citi- 
zens and  tax-payers  generally,  are  thus  bene- 
fited, the  lands  themselves,  which  are  directlj 
affected  by  the  road,  are  benefited  in  a  oiacfa 
higher  deeree.  They  are,  as  it  is  often  called, 
specially  benefited.  The  lands  so  benefited, 
are  those  which  are,  by  means  of  the  road. 
set  up  nearer,  and  are  b^  that  means  enhanced 
in  value.  There  is  a  kind,  or  mode  of  ^^beo^ 
fit,"  styled  ''  local  and  peculiar,**  which  k 
different  from  this,  but  need  not  be  defined 
here.  Lands  distent  from  the  road,  and  sot 
made  more  accessible  by  it^  are  not  sp^eiaUy 
benefited  or  affected  in  value,  except,  perhaps, 
by  means  of  a  diminution  of  taxes. 

V.  Upon  toking  lands  for  a  public  use,  the 
stete  must  make  compensation  to  the  private 
owner.  This  it  may  do  out  of  its  public  trea- 
sury, and  out  of  funds  raised  by  general  tan- 
tion.  Lands  token  for  a  street  within  the 
bounds  of  the  city,  or  ibr  a  county  road,  mar 
thus  be  paid  for.  On  the  continent  of  Europe 
nearly  all  the  railroads  are  built  by  the  gov- 
ernment, and  paid  for  of  course  out  of  the 


December,  1870.]         LOCAL  COURTS'  t  MUNICIPAL  GAZETTE.  [Vol.  VI.— 181 


^neral  fund  of  the  state.  Th^  state,  instead 
}f  paying  for  the  land  out  of  its  general  fund, 
nay  authorise  the  levy  of  a  special  tax  for  the 
purpose,  and  raise  it  by  taxation  all  over  the 
state.  It  may,  on  the  other  hand,  raise  this 
special  tax  out  of  the  property  *' specially 
i>enefited.*'  This  point  has  often  been  con- 
tested, but  is  now  settled  law,  and  is  clearly 
(Qst.  This  mode  of  taxation  is  styled  the 
'^sessment  of  benefit,"  and  is  practised  ex- 
tensively. 

VI.  The  state,  instead  of  itself  exercising  its 
own  discretion  and  right  of  eminent  domain 
(through  its  legislatures  or  otherwise),  often 
deputes  those  powers  to  subordinate  muni- 
cipal bodies,  as  cities,  towns  and  counties. 
When  thus  authorized  to  act,  those  bodies 
have  all  the  powers  of  the  state  itself  They 
are  vested  with  a  discretion  which  is  unlimited 
They  are  to  be  guided  by  their  own  judgment, 
as  to  the  economical  effects  to  be  produced. 
The  will  of  the  majority  is  to  govern,  and  the 
minority  must  submit  They  may  take  the 
land  of  an  individual,  and  no  power  on  earth 
can  prevent  it  They  may  raise  the  funds  for 
compensation  by  general  taxation,  or  by  the 
*'  assessment  of  benefit,*'  as  the  state  law  pro- 
vides. 

The  town  of  Salem  for  example,  might,  be- 
yond question,  if  authorized  by  the  legislature, 
open  a  road  running  from  one  extreme  of  the 
town  to  the  other,  and  might  vote  a  tax  for 
that  purpose,  and  the  vote  of  the  majority 
would  bind  the  whole. 

VII.  It  seems  to  us  perfectly  clear  that  the 
legislature  of  Michigan  might,  in  vi«:w  of  the 
profit  to  accrue  to  the  state  as  such,  lawfully 
vote  to  take  land  for  the  Detroit  and  Howell 
Railroad,  and  might  order  a  special  tax  to  be 
levied  upon  the  lands  to  be  specially  bene- 
fited, for  the  purpose  of  paying  for  the  land 
taken.  It  might  also,  we  submit,  itself  build 
the  road  and  levy  a  further  tax  on  the  same 
lands  for  that  purpose.  If  it  could  do  this,  it 
could,  we  submit,  depute  those  powers  to  sub- 
ordinate municipal  bodies.  In  doing  this  it 
would  do  no  more  than  is  done  every  day  in 
reference  to  roads  and  streets. 

If  the  town  of  Salem  were  thus  authorized 
to  tax  the  lands  situated  within  its  limits,  and 
if  its  coHHtituted  authorities,  or  better  still,  its 
citizens  in  corporate  meeting  assembled,  were 
to  decide  that  all  those  lands  would,  in  their 
judgment,  be  ''  specially  benefitted  "  by  the 
railroad  (as  doubtless  they  would  be),  we  can 
see  no  reason  why  the  vote  of  the  majority 
Bhould  not  bind  the  whole,  as  much  as  a  vote 
of  the  legislature  itself,  or  as  much  as  a  vote 
of  the  majority,  in  reference  to  a  common  road. 
If  the  majority,  when  authorized  by  the  legis- 
lature, may  in  their  discretion,  vote  to  bring 
the  two  ends  of  the  town  nearer  together, 
we  Ree  no  reason  why  they  might  not,  if  so 
suthorized,  vote  to  bring  the  whole  town,  as  a 
pody,  nearer  to  Detroit  Each  of  such  votes 
w  but  the  exercise,  by  the  town  for  the  state, 
of  a  state  political  economy. 


Such  a  power  entrusted  to  a  town  may  be 
liable  to  abuse.  But  such  abuse  must  consist 
only  in  an  error  of  judgment  as  to  the  econo- 
mical effect  to  be  produced  by  the  road.  Such 
errors  do  not,  at  least  now-a-days,  often  occur. 
A  railroad  is  sure  to  enhance  the  value  of  lands 
to  an  amount  far  beyond  the  tax,  and  even  the 
whole  cost  of  the  road.  And  besides,  a  town 
is  quite  as  little  likely  to  err  in  judgment  as  is 
the  legislature^  But  even  if  liable  to  abuse, 
that  matter  is  one  for  the  consideration  of  the 
legislature,  and  affords  no  ground  for  the  in- 
terference of  the  courts. 

VIII.  The  state,  instead  of  itself  opening 
and  building  a  railroad,  may  authorize  a  pri- 
vate corporation  to  do  so ;  and  in  such  cases 
it  vests  the  latter  with  its  power  of  eminent 
domain,  though  not  necessarily  with  its  power 
of  taxation,  (t  also  grants  to  the  company 
the  exclusive  right  to  carry  passengers  and 
freight  upon  the  road,  and  to  charge  a  toll  or 
compensation  therefor.  This  right  to  take  toll 
is  a  francl)ise,  to  wit,  a  right  which  the  state 
itself  can  alone  exercise,  or  authorize  others 
to  exercise. 

The  franchise  ts  granted  by  the  state  for  a 
eoruideration  ;  which  is  the  outlay  of  money 
by  the  company  in  opening,  building  and  pre- 
paring to  operate  (Ang  aii%  work)  the  road,  in 
its  risk  of  loss  of  the  money  so  invested ;  and  in 
its  obligation  assumed  to  carry  all  passengers 
and  freight  that  offer.  In  England  the  right  to 
charge  toll  upon  a  turnpike  (the  king's  high- 
way) or  upon  a  ferry  over  a  public  stream,  was 
granted  only  upon  a  similar  consideration. 

This  deputing  the  power  of  eminent  domain, 
and  the  grant  of  right  to  carry  for  a  toll,  is  a 
matter  of  convenience  and  economy  to  the 
state.  The  business  can  all  be  done  to  much 
better  advantage  by  individuals  than  by  the 
state;  by  private  citizens  whose  private  pecu- 
niary interests  are  involved,  than  by  public 
officers  working  upon  a  salary  and  liable  to  a 
removal  at  stated  periods. 

The  fact  that  the  private  corporation  is  sure 
to  make  money  by  operating  the  road,  has,  we 
submit,  nothing  to  do  with  the  question  at  is- 
sue. In  the  first  place,  the  company  invests 
beyond  recall,  and  risks  its  capital— often  a 
very  large  amount, — it  incurs  heavy  obliga- 
tions; for  these  it  should  be  paid.  In  the 
second  place,  this  is  a  matter  for  the  considera- 
tion of  the  legislature.  If  in  view  of  the  bene- 
fit to  aocrue  to  the  state  finances,  it  sees  fit 
liberally  to  reward  the  projectors  of  the  enter- 
prise, its  dacision  is  final.  It  is  a  matter  of 
simple  bargain  and  contract  In  the  third 
place,  as  a  general  rule,  no  public  improvements 
are  ever  undertaken  except  at  the  instance  of 
individuals  who  expect  to  profit  specially 
thereby.  Citizens,  generally,  do  not  feel  suf- 
ficient interest  They  are  to  be  benefited, 
but  only  in  a  slight  degree.  The  motive  of 
self  interest  is  a  most  important  one  in  pub- 
lic affairs.  It  is  the  spur  to  vast  public  im- 
provements, and  the  wise  legislator  will  not 
ignore  or  discountenance  it,  or  decline  to  avail 
himself  of  it 
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Secondly,  we  approach  particular  points 
made  in  the  opinion  under  consideration. 

I.  We  agree  entirely  with  the  point  that  the 
three  requisites  set  out  are  necessary  to  the 
validity  of  any  tax,  to  wit,  that  the  purpose 
must  be  public,  the  tax  must  be  duly  appor* 
tioned,  and  if  laid  upon  a  limited  district  such 
district  must  be  **  specially  benefitted."  But 
we  insist  that  these  requisites  are  all  fully 
complied  with  in  the  case  in  question. 

IL  The  learned  judge  compares  this  railroad 
to  an  hotel,  and  citeS  a  'Wisconsin  case  as  de- 
ciding that  a  tax  could  not  be  raised  to  build 
the  latter.  This  is,  perhaps,  not  exactly  a  fair 
comparison,  but  yet  something  is  to  be  said 
even  as  to  such  a  case. 

When  individuals  consent  to  reside  in  (sar) 
a  city,  they  agree  to  be  bound  by  the  will  of  the 
majority  in  respect  to  certain  things.  Those 
things  are  the  matters  which  properly  come 
within  the  sdope  and  purpose  of  a  city  goyern- 
ment  To  increase  the  taxable  value  of  the 
lands  lying  within  the  dty  is  certainly  within 
that  scope  and  purpose.  The  opening  pf  a 
public  square,  the  introduction  of  pure  water, 
the  draining  of  a  marsh  and  the  like,  all  have 
that  effect,  and  are  legitimate  objects  for  taxa- 
tion. The  erection  of  an  hotel  is  very  often 
likely  to  do  the  same,  and  each  and  exerj 
house  and  lot  in  the  town  is  to  yield  and  be 
worth  the  more  for  it 

An  hotel  attracts  aqd  detains  visitors  from 
abroad.  Such  visitors  become  customers  to 
the  merchant,  the  mechanic  and  others.  I'he 
hotel  keeper  must  buy  meats  and  other  sup- 
plies for  them.  All  this  makes  the  town  lots 
used  for  business  more  productive  of  return  to 
human  labor,  and  thus  more  able  to  contribute 
to  the  public  burdens.  Lots  for  dwellings 
come  into  demand  and  yield  a  higher  rent. 
As  a  matter  of  equity,  it  certainly  is  not  lair 
that  one  obstinate  lot  owner  should  get  this 
benefit  and  yet  pot  share  a  burden  which  the 
rest  are  willing  to  assume.  And  as  a  matter 
of  law  we  submit  that  be  is  bound  by  the  will 
of  the  majority. 

There  is  of  course  a  limit  beyond  which  the 
power  of  the  migority  cannot  go.  The  rule  is 
the  same  here  as  in  every  other  association. 
The  avowed  object  and  purpose  of  the  associ- 
ation is  always  to  be  kept  in  view.  That  is 
what  gives  it  its  distinctive  character.  To  any 
attempt  to  go  beyond  that  purpose,  the  indi- 
vidual may  say,  nan  in  hoc/cM^9  e«n«.  A 
temperance  society  could  not  compel  its  mem- 
bers to  contribute  money  to  buiKl  a  bowling 
alley,  nor  a  bank  apply  its  capital  to  manufac- 
turing purposes.  But  a  dty  government  may, 
we  submit,  put  in  exercise  a  political  economy, 
and  have  a  discretion  for  that  purpose  not  to 
be  controlled  by  the  courts.  Such  a  power 
is,  we  submit,  inherent  in  every  body  politic 
and  is  jmplied  if  not  expressed. 

The  judj^e  also  compares  the  railroad  to  a 
grist  mill.  As  to  that  we  desire  merely  to  say, 
Uiat  in  many  of  the  states  laws  exist  by  which 
lands  may  be  taken  for  the  purpose  of  flowage, 
in  order  to  raise  a  water  power  to  carry  the 


mill  This  is  done  under  the  power  of  emi- 
nent domain,  and  upon  the  ground  that  tbe 
land  is  taken  for  the  public  use.  Soch  ibe 
(meaning  aiways  benefit,  profit,)  consists onlj 
in  the  diminution  of  distance  and  expense,  and 
the  consequent  increase  of  net  income  to  ad- 
joining lands;  thus  creatiog  additional  taxable 
capital.  This  is  pure  and  genuine  political 
economy.  These  laws  have  been  stoutly  con- 
tested, but  we  believe  their  validity  is  now  es- 
tablished. See  Tedd  v.  Awtiny  8  Am.  Lav 
Reg.,  N.  S.,  9. 

The  learned  judge  Hkens  the  hadcmen  of 
Detroit  to  a  railroad  corporation,  as  carriers 
for  hire.  Those  hackmen  have  not,  bj  the 
investment  and  risk  of  private  capital,  added 
a  hundred,  or  a  thousand  ibid  to  the  pecuniarj 
resources  of  the  state.  They  have  not  bu-it 
the  streets  upon  which  they  run ;  thej  bare 
not  brought  distant  localities  together,  nor  b 
any  manner  benefitted  the  state  as  a  state. 

IIL  The  following  passage  occurs  in  the 
opinion :  "  If  the  township  of  Salem  can  U 
required  to  tax  itself  in  aid  of  the  Detroit  aoi 
Howell  Railroad  Company,  it  must  be  eitber- 
Jint,  on  the  ground  of  incidental  local  benefit, 
in  the  enhancement  of  values ;  or  ueondly  m 
consideration  of  the  facilities  which  the  road  is 
to  afford  to  the  township  for  travel  and  busi- 
ness. The  first  eround  is  wholly  inadmissible. 
The  incidental  benefit  which  any  enterprise 
may  bring  to  the  public,  has  never  been  recog- 
nized as  sufficient  of  itself  to  bring  the  object 
within  the  sphere  of  taxation.  In  the  case  of 
streets  and  similar  public  improvements,  the 
benefits  received  by  individuals  have  some- 
times been  accepted  as  a  proper  basis  oo  which 
to  apportion  the  burden ;  but  in  all  such  casei 
the  power  to  tax  is  unquestionable,  nrrespectiTe 
of  the  benefits.  The  question  in  such  ca56 
has  not  been  of  the  right  to  tax,  hot  of  the 
proper  basis  of  apportionment,  when  the  rigbt 
was  conceded. 

The  second  ground  is  more  plausible  To 
state  the  case  in  the  form  of  a  eoDtract,  it 
would  stand  thus :  The  township  is  to  gire 
or  loan  to  the  company  five  per  cent  of  it& 
assessed  valuation.  In  oonsideratioii  wbireof 
the  railroad  company  agree  to  construct  aod 
operate  its  road,  and  to  hold  itself  readj  at  all 
times  to  give  to  the- people  of  the  towoship 
the  facilities  of  travel  and  trade  upon  it,  pit)- 
vided  they  will  pav  for  such  facilities  the  same 
rates  which  are  charged  to  all  other  persons. 
In  other  words,  the  company  agree  on  being 
secured  the  sum  mentioned,  to  take  upoo 
themselves  the  business  of  common  carriers 
within  the  limite  of  the  township.  If  thi& 
consideration  is  sufficient  in  the  case  of  com- 
mon carriers,  it  must  be  sufficient  also  in  the 
case  of  any  other  employment** 

This  paragraph,  we  submit,  is  ialUdoos  m 
many  respects. 

1.  The  judge  makes  a  distinction,  where 
there  is,  in  fact,  no  difference.  The  enhan«- 
ment  of  values  caused  by  the  road  is  exacu; 
the  same  thing  as  the  facilities  to  be  afibrded 
for  travel  and  business.    Or  rather  the  one » 
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merely  the  measure  of  the  other.  The  increase 
of  value  is  simply  the  estimate  expressed  in 
dollars  and  cents,  which  men  put  opon  the 
facilities  of  communication. 

Value  is  a  thing  not  inherent  in  or  attached 
to  the  land,  like  shape,  color,  or  the  like.  It 
exists  in  men*8  minds.  In  patting  a  yalue 
upon  the  land,  men  take  into  Tiew  surrounding 
facts  precisely  as  does  a  jury  in  estimating 
value  or  damage.  Those  facts  lend  a  hue  to 
the  thing  in  question.  Men  look  through  them 
as  at  a  landscape  through  stained  glass. 

The  road  is  a  fact,  present  or  prospective^ 
A  right  of  way  or  travel  over  it  exists  in  favor 
of  the  lands  or  their  occupants.  The  road  is 
an  appurtenance  to  the  lands,  made  so  by  the 
act  of  the  legislature.  In  view  of  this  fact  and 
of  the  prospective  savings  of  time  and  expense 
of  travel  and  transportation,  men  begin  to  con- 
sider the  land  desirable  as  a  location  for  busi- 
ness or  residence,  and  will  pay  the  more  for  it. 
The  facility  of  communication  is,  therefore,  the 
physical,  material  effect  produced  by  the  road; 
the  increase  of  value  the  moral  mental  effect 
produced  by  the  same  means  and  at  the  same 
instant  One  is  the  benefit,  the  other  what 
that  benefit  is  decided  to  be  worth.  A  little  re- 
flection will,  we  think,  convince  any  one  that 
the  increase  of  values  in  that  locality  caused  by 
a  railroad  is  traceable  directly  and  exclusively 
to  the  fact  that  the  lands  are  set  up  (Angliee 
brought)  nearer  to  some  other  business  locality, 
and  that  such  increase  of  value  represents  or 
measures  all  the  value  to  all  the  world,  of  the 
facility  of  communication — that  the  benefit  of 
the  road  to  an  individual  travelling  it,  say  the 
farmer,  is  that  it  saves  his  time,  which  time 
saved,,  is  to  be  devoted  to  labor  on  his  farm, 
making  the  latter  more  productive ;  and  that 
the  increase  of  value  thus  caused  to  the  farm, 
is  exactly  the  measure  of  the  value  of  the 
saving  of  time  to  the  individual,  the  farmer. 
There  is  a  philosophy  in  this  matter,  which 
may  not  at  first  sight  appear,  but  will  do  so 
fully  on  reflection.  A  farm  is  enhanced  in 
value  by  the  road,  say  five  thousand  dollars. 
This  is  but  saying  that  the  facility  of  commu- 
nication is  worth  to  it  that  sum.  The  expres- 
sion, five  thousand  dollars  worth  of  facility,  is 
but  another  term  for  the  facility  itself;  pre- 
cisely as  five  thousand  dollars  worth  of  wheat 
is  the  same  thing  as  the  wheat 

If  we  are  correct  in  our  view,  then  a  taxing 
based  upon  these  facilities  or  their  value  is 
precisely  the  same  thinff  as  one  based  upon 
the  increased  values  of  the  lands. 

2.  The  incidental  benefit  to  accrue  to  lands 
from  a  public  improvement,  to  wit,  the  increase 
of  value  or  the  material  benefit  which  is  repre- 
sented or  measured  by  such  increase  of  value, 
has,  we  submit,  always  and  everywhere  been 
recognized  as  sufiBcient  of  itself  to  bring  the 
object  within  the  sphere  of  taxation  or  assess- 
ment This  is,  indeed,  the  only  legal  or  just 
rule  or  object,  for  burden  should  be  assessed 
upon  and  proportioned  to  benefit  We  deny 
that  the  power  of  taxation — meaning  special 
taxation  or  assessment  to  pay  for  a  particular 


improvement— does  exist  Irrespective  of  the 
benefit  to  be  conferred  by  it  All  lands  in  the 
state  may  be  taxed  for  general  purposes,  as  to 
pay  state  salaries  and  the  like  on  the  ground 
of  benefit,  to  wit,  protection,  received  by  each 
and  every  tract ;  but  no  tax  upon  a  limited 
district  could  lawfully  be  laid  for  such  a  gene- 
ral purpose,  or  for  apy  purpose  except  to  pay 
for  **  special  benefit"  accruing  to  that  district 
8.  The  term  "  incidental "  is  not  properly 
applicable  to  this  increase  of  value,  for  it  is  the 
primary,  direct  and  immediate  end  and  object 
sought  by  the  legislature,  and  the  effect  di- 
rectly and  immediately  produced;  such  in- 
crease of  value  being,  as  we  have  said,  but  the 
representative  in  money  of  the  facility  of  com- 
munication. What  benefits  may  be  styled 
incidental  we  shall  not  stop  to  inquire,  but 
surely  this  increase  of  value  is  not  one. 

IV.  The  learned  iudge  says  further :  '*  There 
is  nothing  in  the  business  of  carrying  goods 
and  passengers  which  gives  the  person  who 
conducts  it  a  claim  upon  the  public  different 
in  its  nature  from  that  of  the  manufacturer  or 
the  merchant" 

To  this  proposition  we  assent  But  the 
operating  of  the  railroad  when  once  built,  is  a 
thing  entirely  distinct  and  different  from  that 
of  the  opening  and  building.  It  is  the  latter, 
not  the  former,  which  is  the  consideration  ren- 
dered to  the  state.  It  is  the  investment,  in 
perpetuity  and  upon  risk,  of  a  large  amount  of 
private  capital  in  such  manner  as  to  add  to  the 
wealth  and  power  of  the  state  as  a  state.  Such 
an  investment  is  the  actual  burying  of  so  much 
money  in  the  ground  and  is  beyond  recall. 
The  carrying  of  passengers  and  goods  for  hire 
is  a  different  matter :  such  businesss  is  un- 
questionably a  private  business,  but  the  right 
to  carry  it  on  is  the  very  thing  which  the  state 
guaranteed  or  granted  in  consideration  of  the 
permanent  investment  made  for  its  benefit 

V.  The  learned  judge  says:  "When  the 
state  itself  is  to  receive  the  benefit  of  the  taxa- 
tion in  the  increase  of  its  public  fund,  or  the 
improvement  of  its  property,  there  can  be  no 
doubt  of  the  public  character  of  the  enterprise." 

This  is  doubtless  the  true  doctrine.  The 
question  then  comes  to  this :  Does  the  opening 
of  a  railroad  increase  the  public  fund  f  That 
it  does  so  in  almost  if  not  quite  every  instance 
there  can  be  no  sort  of  doubt  It  developes 
lands  otherwise  wholly  unproductive  and 
valueless.  Many  a  railroad  has  turned  out 
profitless  to  the  stockholders,  and  the  money 
capital  contributed  has  been  wholly  sunk. 
But  yet  the  road  has  benefitted  the  state  as 
such,  and  added  to  its  taxable,  capital  ten  fold 
its  cost  For  example,  the  railroads  in  Ver- 
mont, have,  we  believe,  not  paid  the  stock- 
holders ;  but  the  state  as  a  state  is  to-day  far 
in  advance  of  her  former  position  in  wealth  and 
resources,  simply  by  the  building  of  those 
roads.  Her  farms,  her  marble  quarries  and 
other  industries  are  all  paying  well.  The 
owners  of  such  properties  could  well  have  af- 
forded to  build  tne  roads  at  their  own  expense. 
If  they  have,  in  fact,  contributed  to  the  capiital 
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and  have  lost,  yet  their  loss  is  far  more  than 
made  up  in  the  increase  of  net  annual  income 
and  consequent  enhancement  of  market  yalues 
to  their  property.  The  state  as  a  unit,  thrives, 
as  every  state  does,  just  in  proportion  to  the 
thrift  and  prosperity  of  its  owners  of  land  and 
other  fixed  property. 

Undoubtedly  distress  has  been  caused  to 
individuals  in  some  of  the  States  by  the  issue 
of  town  or  county  bonds,  and  the  levy  of  taxes 
to  pay  them.  For  example,  a  farmer  is  called 
upon  to  pay  his  tax  who  has  little  or  no  ready 
money.  His  lands,  to  be  sure,  are  valuable — 
made  so  by  the  very  railroad.  He  could,  if  he 
chose,  sell  it  for  twice  as  much  as  before,  but 
he  desires  not  to  sell.  To  raise  the  money  is 
to  him  a  serious  burden.  But  such  a  case  of 
individual  hardship  must  not  stand  in  the  way 
of  great  public  improvements.  Every  indivi- 
dual who  settles  in  a  community  and  invests 
in  real  estate,  assumes  the  risl(  of  just  such 
hardships.  In  the  case  put,  the  hardship 
comes  from  the  very  fact  that  the  farmer  is 
actually  possessed  of  property,  and  is  rich.  It 
is  one  of  the  incidents  of  wealth,  an  instance 
of  embarras  de$  riehesgei.  Many  a  man  would 
gladly  assume  the  hardship,  if  the  wealth  also 
accompanied  it 

In  opening  streets  in  cities,  it  oden  happens 
that  a  lot  is  enhanced  greatly  in  value,  but  is 
owned  by  one  who  has  no  ready  money  or 
other  available  property.  The  assessment  for 
benefit  is  in  such  a  case  a  grievous  burden,  but 
it  must  be  borne. 

Finally,  it  will  not  be  denied  that  as  a  gene- 
ral rule  the  legislature  of  a  State  has  an  un- 
limited discretion  to  decide  whether  a  proposed 
improvement  will  or  will  not  increase  the 
wealth  of  the  State,  and  thus  be  for  a  public 
use,  or  that  the  legislature  of  Michigan  has 
in  the  present  case  decided,  tacitly  it  may  be, 
that  the  railroad  in  question  will  have  that 
eflfect  It  would  not  other^wise  have  permitted 
the  majority  in  the  towns  named  to  have  voted 
a  tax. 

We  may  admit  that  if  a  legislature  should 
bo  so  wicked  as  to  authorize  such  a  tax  in  a 
case  where  the  effect  must  be  not  to  increase 
the  wealth  of  the  Stite  as  such,  but  merely  of 
a  private  individual  (though  it  is  hard  to  con- 
ceive such  a  case,  for  the  wealth  of  the  indivi- 
dual citizens  is  the  wealth  of  the  State),  the 
courts  might  interfere.  But  they  should  be 
very  cautious  in  so  doing.  Unless  the  case 
is  entirely  clear,  their  interference  would  be 
usurpation. 

In  the  present  case  there  can  be  no  question 
that  the  legislature  decided  wisely  and  well. 
This  railroad  will  unquestionably  develop 
lands  now  comparatively  valueless,  and  add 
millions  to  the  taxable  capital  of  the  State.  A 
legislature  can  hardly  go  amiss  on  this  point 

If,  indeed,  private  corporations  are  to  become 
unduly  rich  by  running  these  roads;  if  the 
success  of  such  companies  in  that  business  is 
so  assured  as  that  all  risk  of  loss  is  gone ; 
then  il  may  be  the  duty  of  the  State  to  limit 
their  profits  or  otherwise  curtail  the  privileges 


granted.  But  this  is  a  matter  for  the  legisla- 
ture, not  the  courts.  Unwise  legislation  is  one 
thing,  unconstitutional  legislation  is  another.- 
— Afneriean  Law  Regiiter. 


[There  are  some  home  truths  in  the  above, 
but  they  are  expressed  in  a  very  *'  homely  ^ 
manner,  and  not  in  the  most  correct  or  elegant 
English.  Eds.  L.  J.J 


DURATION  OF  A  OARRIBR^S  RESPON- 

SIBILITY. 

Shepherd  v.  The  Bristol  and  Exetsr  Bailxay 
Company,  16  W.  R.  982. 

This  case  involved  the  important  question 
— How  long  does  a  carrier's  lialnlity  ae  carrier 
continue?  A  common  carrier  is,  as  such, 
under  a  peculiar  liability  differing  from  that 
of  any  other  kind  of  bailee.  He  is  said  to  be 
an  insurer,  and  is  liable  for  all  injuries  to  the 
property  committed  to  his  care,  unless  the 
injury  be  caused  by  the  act  of  God,  or  by  the 
king's  enemies.  A  carrier  may  at  comcaon 
law  exempt  himself  from  this  liability,  and 
may  enter  into  a  special  contract  for  the  car- 
riage of  goods  upon  any  terms  that  may  be 
agreed  upon.  In  the  absence  of  any  special 
contract  he  is  liable  as  an  insurer.  In  Ship- 
herd  V.  7^  Brietol,  d^,  Bailway  Company 
injury  was  done  to  some  cattle  carried  by  the 
defendants.  The  cattle  had  been  carried  safe- 
ly, but  were  injured  in  a  pen  on  the  defendants' 
premises  afler  the  actual  carriage  was  com- 
pleted. The  fiirst  question  was  bne  purely  of 
fact,  viz.,  whether  the  cattle  had  in  fact  been 
delivered  to  the  plaintiff?  The  second  ques- 
tion was  whether,  if  the  cattle  bad  not  been 
delivered,  the  defendants  were  liable  for  the 
injury  ae  carriers  f  If  the  defendants  were 
responsible  as  carriers  for  the  cattle  during 
the  whole  time  they  n^mained  in  their  posses- 
sion, the  defendants  were,  under  the  circum- 
stances, liable  to  compensate  the  plaintiff  for 
the  damages  done,  as  the  injury  had  not 
resulted  from  the  act  of  God  or  of  the  king's 
enemies.  If  the  defendants  were  not  respon- 
sible as  carriers,  the  plaintiff  could  not  recover 
without  proof  of  negligence,  of  which  as  a  fact 
the  defendants  had  not  been  guilty.  The 
defendants  liability,  therefore,  assuming  that 
the  cattle  had  not  been  delivered  to  the  plain- 
tiff, depended  solely  on  the  question  whether 
they  were  liable  as  carriers. 

The  Court  were  divided  in  opinion  on  the 
second  question,  which  is  the  only  one  we 
need  notice  here.  Bramwell  and  Channell, 
BB.,  held  that  it  was  not  material  to  consider 
whether  or  not  the  cattle  had  in  fact  been 
delivered  to  the  plaintiC  because  even  if  they 
had  not  been  delivered  the  defendants  irere 
not  liable  as  carriers,  as  nothing  remained  to 
be  done  in  and  about  the  carriage  of  the  «t- 
tle  at  the  time  the  injury  occurred.  Martin, 
B.,  dissented  from  this  view,  and  held  that  the 
liability  of  the  defendants  as  carriers  continued 
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until  delivery,  and  that  there  had  been  no  de- 
livery. The  opinion,  therefore,  of  Martin,  B., 
differs  entirely  from  that  of  the  other  two 
learned  judges  The  question  is  of  great  im- 
portance to  ^ilway  companies  and  to  all  who 
are  in  the  habit  of  sending  goods  by  railways- 
The  common  law  *  liability  of  carriers  often 
works  very  inconveniently,  and  it  would  pro- 
bably be  a  great  improvement  if  this  liability 
were  altogether  removed,  and  the  rights  of  the 
carrier  and  of  the  goods  owner  were  left  to  be 
ascertained  either  by  a  special  contract  be- 
tween them  or  by  an  application  of  the  ordi- 
nary rules  which  govern  all  other  classes  of 
bailments.  As,  however,  this  special  liability 
of  carriers  still  exists,  its  logical  consequences 
should  be  admitted,  and  it  seems  more  con- 
sistent with  general  principle  to  hold  with 
Martin,  B.,  that  a  carrier  is  liable  as  carrier 
so  long  as  he  holds  goods  under  the  original 
bailment  for  the  purposes  of  carriage  than  to 
decide  wtth  Bramwell  and  Ohannell,  BB.,  that 
a  carrier's  liability  is  divided  into  two  parts, 
although  there  is  but  one  contract,  and  that 
the  carrier  is  liable  as  an  insurer  while  the 
goods  are  actually  been  carried,  but  is  only 
liable  as  an  ordinary  bailee  after  the  carriage 
is  over ;  especially  as  it  may  be  that  a  deposit 
of  the  goods  after  the  transit  is  over  is  as 
necessary  an  incident  of  their  carriage  as  the 
placing  them  in  a  truck  upon  the  railway. 
As  the  case  stands  at  present,  however,  the 
opinion  of  the  majority  of  the  learned  judges 
constitutes  an  authority  in  favor  of  their  view 
of  thw  question. — Solieitor$^  JoumaL 


SIMPLE  CONTBACTS  ft  AFFAIRS 
OF  EVERY  DAY  LIFE. 

NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Customs  Duties. — Held,  that  under  Con.  Stat. 
Can.  cap  17.  see  83,  the  only  reeonrse  against 
the  first  appraisement  of  the  collector  was  an 
appraisement  by  two  mercheots  as  therein  pre- 
scribed. Ad  importer  who  preferred  to  pay  the 
duties  exacted  by  the  collector  had  no  action  to 
recover  them  back. — Rooney  v.  Lewit  U  quel,  14 
L.  C.  J.  146. 


Dklroatss  to  Stnod. — Held^  1.  That  when 
the  certificate  of  election,  granced  to  a  lay  dele- 
gate to  **  the  Synod  of  the  Diooese  of  Montreal*' 
by  the  chairman  of  the  Vestry  meeting  held  for 
the  election  of  lay  delegates,  la  in  form,  and 
foand  to  be  satisfanstory  by  the  committee  ap- 
pointed to  examine  the  oertifioates  of  such  lay 
delegates,  it  is  not  competent  to  the  Sjnod  to 
eDquire  ioto  the  validity  of  the  prooeediogs  at 
the  Vestry  meeting,  or  in  any  way  to  try  the 
validity  of  the  election  certified  to  in  the  certifi- 
cate. 2.  That  the  second  clause  of  the  oonstl- 
tution  of  said  Synod  was  and  is  legal. — David- 


ton.  Petitioner,  9Xk^  Baker,  Respondent,  14  L.C.J. 
166. 


•> 


Pbactiok — GAVsa  ot  Actios. — The  plaintiff 
sued  a  British  subject,  living  in  the  Isle  of  Man, 
on  a^  contract  made  there,  the  breach  taking 
place  within  the  Jarisdiction  of  the  court.  The 
plaintiff,  under  the  Common  Law  Procedure  Aet, 
1862,  served  the  writ  in  the  Isle  of  Man.  The 
defiBndant,  without  waiting  for  the  plaintiff  to 
obtain  an  order  to  proeeed,  obtained  an  order  to 
stay  proceedings,  on  the  ground  that  the  whole 
cause  of  action  did  not  arise  within  the  jurisdic- 
tion. 

Held,  that  the  defendant  was  not  bound  to 

wait  for  the  plaintiff  to  make  an^  application  to 
proceed  before  obtaining  such  an  order. 

Had  also,  that  the  phrase,  **  cause  of  action, 
in  the  Common  Law  Procedure  Act,  1662,  s.  18, 
means  the  aet  on  the  part  of  the  defendant,  which 
gives  the  plaintiff  his  cause  of  complaint. 

Held  also,  that  section  19  is  to  be  construed  in 
the  same  way.^^ocilwon  v.  Spittall,  18  W.  R. 
1162,  C.  P. 

MoRTOAOi. — In  a  foreclosure  suit  by  the 
second  of  several  incumbrancers,  in  which  a  sale 
waf  prayed,  a  decree  wa«  made  and  the  estate 
sold,  and  the  money  paid  into  court : 

Held,  that  the  costs  of  the  sale  were  not  to  be 
included  in  the  costo  of  the  suit,  but  each  ioonm- 
brancer  was  to  add  his  costo  of  the  sale  to  his 
debt,  and  be  paid  his  principal,  interest  and  costo, 
according  to  priority.— Fan A<ifii  v.  Maehin,  18 
W.  R.  1098. 


Liability  foe  Mistaks  ih  Tslsobam  — The 
defendant,  by  letter,  .desired  plaintiffs  to  eend 
him  a  sample  Snider  rifle,  and  added  that  he 
could  probably  fix  an  order  for  fifty.  A  few  days 
afterwards  he  telegraphed  to  plaintiffs  to  send 
him  "three"  rifles,  but  the  telegraph  clerk,  by 
mistake,  telegraphed  for  "the"  instead  of 
"three"  rifle,  add  the  plaintiffs  sent  fifty  rifles 
to  the  defendant,  who  refused  to  accept  more 
than  three  of  them. 

In  an  action  to  recover  the  prioe  of  the  forty- 
seven  rifles  from  the  defendant. 

Held,  that  the  defendant  was  not  responsible 
for  t)ie  mistake  of  the  telegraph  clerk,  and  was 
not  WMe.^Henkel  and  another  v.  Papi,  Ex.,  19 
W.  R.  106. 


Fathib  ahd  sob. — Voin  salb. — A  son  who 
had  purchased  property  for  his  father,  and  had 
taken  the  conveyance  in  his  own  name,  after- 
wards induced  his  father  wLile  in  a  state  of  men- 
tal depression  to  enter  into  a  contract  that  the 
son  should  retoin  the  property  on  certaim  terms 
which  were  hard  and  unfavorable  to  the  father : 
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Held,  tbnt  the  oontzttct  was  pot  valid  ia  equity, 
aud  that  the  father  was  entitled  to  a  ooDTeyanoe, 
on  payineui  of  the  sum  which  the  son  had  paid 
on  the  oontract. — Johntton  t.  JoAim/oh,  17  Chan. 
R.  493. 


TbITST  V9KD — MlVAPJPLIOAnOH  BT  0H9  T9VSTSI. 

— Trust  funds  whioh  stood  in  the  name  of  two 
trustees  (A.  and  B.)  were  paid  oat  on  the  cheques 
of  the  two:  got  into  the  hapds  of  eae  (A.)  who 
was  the  acting  trns^e»  and  were  misapplied  hy 
him  without  the  knowledge  of  the  other  trustee 
(B. )  The  primary  ce»iu%  que  trt^t  was  »  married 
woman ;  the  trust  deed  contained  a  clause  in  re- 
straint of  anticipation ;  there  was  a  trust  over 
with  a  limited  power  of  appointment  B.  insisted 
that  he  was  not  liable,  as  he  had  become  trostee 
at  the  request  of  the  lady  and  her  bnsband,  and 
it  had  been  represented  to  him  that  his  napia 
only  was  wanted;  that  his  cotrustee  (A.)  was 
to  do  the  business  part  of  the  trust,  and  that  he 
(B.)  was  to  have  no  trouble  about  it : 

Btld^  that  these  representations  did  not  exempt 
B.  from  the  duty  of  seeing  that  the  trust  money 
was  properly  applied  — Mickltburgh  v.  Parker^ 
17  Chan.  B.  503. 


Patbnt,  sali  or  bt  patbntki— Isibingbmbiit. 
—During  the  CBisience  of  a  license  the  licensee 
cannot  dispute  the  validity  of  a  patent  obtained 
by  him,  and  afterwards  assigned  by  him  for  value 
to  another. —  FAtn'n^  v.  TuttUy  17  Chan.  R.  454. 


IvjuHOTioH  —  Bbbaob. — Ii^unc^ons  must  be 
obeyed  according  to  the  spirit  as  well  as  letter. 

Where  defendants  were  enjoined  against  re- 
moving from  their  premises  certain  iron  rails  to 
which  the  plaintiff  claimed  to  be  entitled,  and 
they  allowed  another  claimant  to  take  them  away 
irithout  objection  or  obstruotion  on  their  part, 
and  to  remove  them  to  the  United  States : 

Eeld^  that  they  had  committed  a  breach  of  the 
injunction. — Biekford  v.  The  WtUand  Railway 
Company^  17  Chan.  R.  484. 

MAQISTSATS9,  MCTNXCIFAIi, 
INSOLVENCr,  «E  SCHOOL   LAW. 

"""■^ 
NOTES  OF  NEW  DECISIONS  AND  LEADING 

CASES. 

Suit  fob  taxes.— In  a  suit  to  impeaoh  a  sale 
of  land  for  taxes,  it  appeared  that  about  20  acres 
of  the  lot  were  cleared  and  a  barn  was  erected 
^hereon,  into  which  hay  made  on  those  20  acres 
by  a  person  occupying  the  fdjoining  lot  was 
stored  in  winter,  no  one  residiog  on  the  20  acres 
the  owner  being  resident  out  of  the  country  and 
never  having  given  notice  to  the  assessor  of  the 


township  to  have  his  name, inset  ted  on  the  rcll 
of  the  township. 

Htld^  that  this  was  not  euch  an  Qoenpaney  of 
the  20  acres  as  exempted  the  lot  from  being  as- 
sessed as  the  land  of  a  non-resident. — B^nk  of 
Toronto  v.  Fanning,  17  Chan.  R.  514. 


iRSOLTBaroT  —  MoBTOAan  vox  aktbcbdbitt 
DBBT. — A  mortgage  was  obtained  by  pressure 
from  an  insolvent  person  (a  miller)  three  months 
before  he  executed  an  assignment  in  insolvency ; 
the  mortgage  was  for  an  antecedent  debt^  and 
was  not  enforceable  for  two  years ;  it  eom prised 
the  mortgagor's  mill  only,  and  left  untouched 
about  one-third  of  his  assets;  it  was  not  exe- 
cuted ^ith  inteut  to  give  the  mortgagees  a  pre- 
ference ;  and  at  the  time  of  obtaining  it  they 
were  not  aware  of  the  mortgagor's  insolveney. 
In  a  suit  by  the  assignee  in  inaolveney,  impeach- 
ing the  transaction,  the  mortgage  was  held  to  be 
valid. 

The  mortgagees,  shortly  after  obtaining  this 
mortgage,  became  a^are  of  their  debtor's  des- 
perate circumstances,  and  obtained  from  him,  by 
pressure,  a  mortgage  on  his  chattele  used  in  his 
business  :  this  mortgage  was  held  void  against 
the  assignee  in  insolvency.— ifcTTAir/^r  v.  Tm 
Royal  Canadian  Rank,  17  Chan.  R.  480. 

Pbincipal  and  sobbtt— Couktt  trbasubbb. 
— County  money  should  be  deposited  to  a  sepa- 
rate account,  and  should  not  be  unnecessarily 
mixed  up  with  the  treasurer's  private  money. 

To  invalidate  a  boB<l  given  by  sureties  on  the 
ground  of  material  facts  having  been  concealed 
from  them  until  after  they  had  executed  the 
bond,  it  must  appear  that  the  concealment  was 
fraudulent. 

A  county  treasurer  had,  through  a  misappre- 
hension of  what  was  the  proper  course,  been  al- 
lowed for  many  years  to  mix  all  county  money 
with  his  own,  and  had  used  for  his  private  par- 
poses  a  large  sum  received  in  that  way  ;  in  this 
state  of  things  he  had  occasion  to  give  to  the 
corporation  a  new  bond  with  two  new  sureties. 
Shortly  after  giving  this,  it  was  ascertained 
that  he  was  unable  to  pay  his  balance  to  the  cor- 
poration; and  the  sureties  filed  a  bill  to  be 
relieved  from  their  bond  on  the  ground  of  the 
treasurer's  misconduct,  and  of  the  uocommoai- 
cated  knowledge  of  that  misconduct  by  the  re- 
presentatives of  the  corporation  at  the  time  the 
bond  was  given.  But  the  Court,  being  of  opinioo 
that  most  of  the  facts  relied  on  as  proving  mis- 
conduct were  known  to  the  sureties,  and  that  no 
information  had  been  withheld  from  them  frau- 
dulently, held  the  bond  to  be  valid.  (See  Cor^- 
ration  of  Eatt  Zorra  y.  Douglas,  reported  on  p. 
2.)— Peers  v.  Ozford,  17  Chan.  R.  472. 
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ONTARIO  BEFOBTS. 


CHANCERY. 


{lUpw^d  by  AzjBZ.  Qravt.  Esq.,  BarrUUr-at-Lav, 
BeporUr  to  the  Court.) 

Cook  t.  Jons8. 

Salt  for  taxu—AiMndm4tnt  at  luaring^ 

The  warrant  for  the  sale  of  land  for  taxes  described  the 
lands  as  "  aU  deeded :" 

Hdd,  sufflcieol 

The  statutory  provision  requiring  certain  rates  to  be  kept 
separate  on  the  collector's  roU  is  directory  only ;  and 
where  the  direction  had  not  been  observed,  a  sale  for 
non-payment  of  the  taxes  was  held  valid  notwith- 
standing. 

Leave  to  amend  is,  at  the  hearing,  granted  in  furtherance 
of  Justice  and  not  otherwise,  and  is  not  proper  when  the 
object  is  to  enable  the  plaintiff  in  a  sper-ulative  sait  to 
take  advantage  of  a  technical  defect  in  the  defendant's 
title. 

[17  Chan.  Rep.  488.] 

EzamtDation  of  witnesses  and  heariog  at 
Whitby 

Mr.  Crookt,  Q.C.»  and  Mr.  Me  Car  thy,  for  the 
plaintiffs. 

Mr.  S.  H,  Slake  and  Mr.  Hoes  for  the  dfifen- 
dants. 

Sp&aqoi,  C.^The  plaintiffs  have  no  hem 
standi  in  court  unless  they  can  sncoessfully  im- 
ptach  the  sals  for  iaxes,  at  whioh  the  defip«d«nt 
JSdward  Jones  vas  a  purohaser.  They  clarm 
ander  MoParlaoe,  and  Mcfarlane'^  titl^  wf^s 
diTcsted  by  the  tax  sale,  if  the  sale  ^d  the  pur- 
chase by  Edward  Jones  thereat  oan  stand.  If 
they  CAonot  stand,  the  prima  facit  case  of  the 
plaintiffs  is  mado  out,  for  they  shew  title  in 
MoFarlane,  and  they  deriTO  title  from  him  ;  and 
as  to  Thompson  under  whom,  apart  froqn  the  tax 
sftle,  tbe  defendants  deriTS  their  title,  the  plain- 
tiffs shew  that  MoFarlane  had,  as  against  him, 
an  undoubted  equity  to  obtain  from  him  a  re- 
conveyance of  the  land  in  question.  The  first 
question  therefort  ip,  whether  the  tax  sale  is 
impeachable. 

Before  disoussing  the  ssTeral  grounds  of  objeo- 
tion,  I  will  premise  that  the  oase  of  Connor  t. 
J}ougUu,  16  Grant,  456,  before  the  late  Chan- 
eellor«  and  afterwards  in  the  Court  of  Appeal, 
seems  to  settle  it  as  a  principle  that  tbe  statutes 
for  the  sale  of  lands  for  taxes  are  not  to  be 
construed  as  statutes  creating  a  forfeiture.  The 
language  of  Chief  Justice  Draper  in  a  previous' 
case,  Paym  t.  Goodyear,  26  U.  C.  Q  B.  461, 
states  accurately,  as  I  thinh.  the  purpose  and 
character  of  these  statutes.  *'  The  primary,  it 
may  be  said,  the  sole  object  of  the  Legislature 
io  authoiising  tbe  sale  of  land  for  arrears  of 
taxes  was  tbe  ooUeption  of  the  tax.  The  statutes 
were  not  passed  to  take  away  lands  from  their 
legal  owners,  but  to  ooiupel  those  owners  who 
neglected  to  pay  their  taxes,  and  from  whom 
payment  could  not  be  enforced  by  the  other 
methods  nutboriped,  to  pay  by  a  sale  of  a  suffi- 
cient portion  of  their  lands."  This  is  the  lan- 
guage of  a  learned  jodge  less  dispo^ed  than  some 
other  judges  of  the  courts,  ana  less  disposed 
than  the  majority  of  tbe  court  in  Conner  y. 
Doaglaa,  to  hold  tax  sales  not  Titiated  by  irre- 
gularities I  think  that  Mr.  Justice  Wilson,  in 
CoUer  Y.  Sutherland,  4  VauK.,  884,  takos  a  just 
▼iew  of  tbe  objects  and  nature  of  these  statutes. 

One  of  the  cbjections  taken  in  this  case  is, 


that  the  rates,  or  some  of  them,  imposed  by  the 
municipality  are  excessiTe.  I  feel  clear  that 
there  is  nothing  io  this  objection.  The  statutes 
create  a  machinery  for  the  raising  of  money  by 
taxation  for  local  purposes.  Tbey  Test  power 
for  the  purpose  in  bodies  elected  by  the  tax 
payers  themseWes.  If  they  err  in  matters  where 
they  have  a  discretion,  I  do  not  see  how  their 
action  can  be  reviewed  by  the  courts.  If  they 
transcend  their  powers,  the  remedy,  I  apprehend, 
would  be  in  applying  to  quash  the  by-law,  by 
which  they  do  so.  But  here  is  a  subsisting  by- 
law by  which  a  tax  is  imposed  and  under  whioh 
proceedings  to  levy  it  are  taken.  Assuming  for 
a  moment  that  it  is  open  to  objection,  still  while 
it  stands  it  must  be  an  authority  for  what  is 
done  under  it.  It  would,  in  my  judgment,  be 
against  pri.nciplef  as  well  as  in  the  highest  dcgrjee 
mischicTous,  if  a  sale  for  taxes  could  be  impeach- 
ed on  such  a  ground  as  this. 

Another  objection  is,  that  the  warrant. for  sale 
does  not  sufficiently  distinguish  between  lands 
patented  and  unpatented  lands  It  has  been 
held  thai  tbe  words  **  all  patented"  are  sufficient, 
Brooke  v.  Campbell,  12  Grant,  62G ;  Bell  t. 
M<Lean,  4  VanK.,  416.  The  words  here  are 
''  all  deeded."  What  the  statute  requires  in  the 
warrant  is  to  **  distinguish  lands  which  have 
been  granted  in  fee,  from  those  which  are  under 
a  lease  or  lioepse  of  oooupation,  and  of  which 
the  fee  still  remains  in  the  Crown."  It  is  con- 
tended that  the  word  "  deeded"  may  apply  to  a 
pAteot  in  fee  or  to  a  lease,  to  one  as  well  as  the 
other.  But  so  may  the  word  patent,  or  the  word 
grant.  **  Deeded  "  is  indeed  a  more  colloquial 
expression,  but  still  has  an  understood  meaning, 
▼is.,  conVejed  in  fee;  and  the  words  all  deeded, 
or  aU  patented  could  have  no  other  meaning,  as 
it  is  iqiplied  that  all  were  upon  the  same  foot- 
ing; that  where  a  distinction,  if  any  existed, 
was  to  be  noted,  and  the  bulk  of  the  lands  enu- 
merated were  certainly  granted  in  fee,  the  proper 
construction  would  be  that  all  were  so.  and  that 
there  were  none  to  distinguish.  I  am  hot  dis- 
posed to  be  more  strict  than  the  judges  who 
haTO  held  the  word  "patented"  to  be  emfficieut. 
Still,  I  cannot  help  remarking  that  this  is  only 
another  instance  of  tbe  inaccurate  and  careless 
way  in  which  many  municipal  officials  discbarge 
their  duties. 

It  is  objected  that  the  rates  are  not  kept  sepa- 
rate in  the  collector's  roll.  1  think  that  though 
there  are  Tery  good  reasons  for  the  proTision  in 
the  statute  that  they  should  be  kept  separate, 
still  the  proTisiojQ  is  only  directory,  and  under 
Connor  ▼.  Douylae,  the  omission  to  keep  them 
separate  would  not  iuTalidate  a  sale  for  taxes- 
I  saT  this,  assuming  that  the  faots  in  this  case 
are  in  fayor  of  the  objection.  I  am  not  satisfied, 
howcTer,  that  this  ia  thf  oase,  for  the  aggregate 
of  the  different  columns  ^hioh  are  set  out  sepa- 
rately a^ree  with  the  sums  set  down  in  the 
column  headed  **  total  taxes."  This  was  not  the 
ease  in  dolman  j.  ]f:err,  27  U  C.  Q  B.  6,  to 
If  bich  I  am  referred.  It  is  true  that  other  lots 
are  c^arg^d  with  rates  not  set  down  against  these 
lots,  bnt  they  appear  to  be  special  rates  which 
Ofiay  liaTe  been  phargi^ble  for  looal  reasonji 
i||;ain8t  those  iotsancl  not  chargeable  against  the 
lots  io  question ;  but,  howerer  that  may  be,  I 
should  hold  the  omission  to  keep  the  rates  sepa* 
I  rate  no  ground  for  setting  aside  the  sale« 
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A  fourth  objeetion  is,  that  for  some  of  the 
rates  inserted  in  the  oollector's  roll  there  was  no 
by-law  of  the  township  to  warrant  them ;  as  pat 
in  paragraph  fifteen,  "the  township  clerk  in 
making  up  said  rolls  inserted  rates,  and  more 
especially  the  rates  called  the  *  Township  rate,' 
witboat  any  rate  or  tax  haTiog  been  imposed  or 
levied  by  by-law  of  the  corporation  of  the  said 
township,  which  the  plaintiff  submits  was  the 
only  manner  in  which  such  corporation  could 
impose  a  rate  or  tax."  The  objection  upon  this 
is,  that  by-law  No.  14,  parsed  in  1 806,  which 
was  a  by-law  for  the  imposition  of  taxes,  and 

1866,  being  one  of  the  years  for  arrears  of  taxes 
in  which  the  lands  in  question  were  sold,  was 
not  regularly  passed ;  that  in  short  there  was  no 
Talid  by-law,  the  document  called  by-law  No.  14, 
not  being  authenticated  by  the  seal  of  the  corpo- 
ration. I  do  not  think,  upon  the  evidence,  that 
I  can  find  this  objection  to  be  founded  on  fact 
It  is  true  that  in  the  book  produced  by  the  town- 
ship clerk  containing  copies  of  by-laws  passed  by 
the  township  council,  no  seal  of  the  municipality 
is  appended  to  the  copy  of  the  by-law  iki  que»» 
tion,  as  it  is  to  the  copies  of  by-laws  entered  in 

1867,  and  in  subsequent  years;  but  the  explana- 
tion is,  that  1867  is  the  first  year  in  which  this 
was  done,  and  the  clerk  swears  that  the  seal  was 
appended  to  the  original  by-law.  I  should  not 
assume  that  it  waa  not  so,  although  not  appear- 
ing in  the  entry  in  the  book,  because  the  entry 
purports  to  be  a  copy  only,  made  probably  at 
first  only  for  convenience  of  referenoe,  and  the 
presumption  would  be  that  the  by-law  itself  was 
passed  and  duly  authenticated. 

There  is  indeed  evidence  in  respect  of  other 
by-laws  passed  in  the  same  year  by  the  county 
council,  which  is  much  stronger  against  their 
authenticity,  but  these  are  not  impeached  by  the 
bill.  The  bill  impeaches  no  county  by-law,  but 
only  a  by-law  or  by-laws  passed  by  the  township 
council ;  the  plaintiffs  did  not  ask  leave  to  amend 
by  inserting  allegations  impeaching  the  validity, 
of  any  county  by-laws,  and  if  leave  had  been 
asked  I  should  have  refused  it,  as  not  in  further- 
ance of  justice.  The  plaintiffj  are  purchasers, 
for  the  sum  of  $50,  of  the  interest  of  MoFarlane 
in  the  lots  sold  for  taxes,  and  they  say  in  argu- 
ment that  the  sum  of  $1200  paid  by  the  trustee 
of  Mrs.  Jones  for  the  same  land  was  an  inade- 
quate consideration.  It  is  manifest  that  what 
they  really  purchased  was  the  chance  of  finding 
some  flaw  in  the  proceedings  connected  with  the 
tax  sale  that  would  enable  them  to  set  it  aside, 
and  thus  obtain  the  land  for  less  than  one- 
twentieth  of  its  value.  If  there  are  objections 
to  a  sale  to  Which  the  court  must  give  effect,  the 
eourt  wilLdecree  against  the  sale:  but  it  will  do 
80  only  where  the  plaintiff  is  entitled  ttrietiaaimi 
juris.  It  certainly  will  not  aid  him  by  granting 
any  indulgence.  Mr.  Justice  Wilson,  in  Cotttr 
T.  Sutherland,  4  YanE.  888,  describes  those  in 
the  like  position  with  these  plaintiffs  as  *'  specu- 
lating on  some  defect  discovered,  or  which  they 
hope  may  be  discovered  in  the  course  of  litiga- 
tion, and  who  have  paid  but  little,  if  any,  more 
for  the  chance  of  the  suit,  than  the  persons  whose 
titles  they  dispute  have  paid  in  taxes."  In  this 
case  the  sums  paid  in  taxes  were  more  than  three 
times  the  amount  paid  by  these  plaintiffs  for  the 
chance  of  setting  aside  the  tax  sale.  Mr.  Justice 
Wilson  goes  on  to  say,  **  the  former  statutes  of 


maintenance  and  champerty  might  properly  be 
re-enacted  and  enforced  against  such  persons, 
for  they  are  in  no  sense  entitied  to  legal  faTor." 
In  all  this  I  entirely  agree. 

The  plaintiffs  are  not  entitled,  in  my  opinion, 
to  succeed  upon  any  of  the  grounds  upon  which 
they  have  impeached  the  tax  sale,  and  thei^  bill 
must  be  dismissed  with  costs.  I  should  obserre 
that  some  of  the  grounds  taken  by  the  bill  were 
abandoned  in  argument :  upon  them  I  make  now 
no  observation. 

Taking  the  view  of  the  ease  that  I  do,  I  haTS 
not  thought  it  necessary  to  express  any  opioion 
as  to  whether  the  defendant  Mrs.  Jones  and  her 
trustee  are  entitled  to  the  protection  afforded  bj 
the  law  to  purchasers  for  value  without  notice, 
and  having  registered  tiUes. 


DIVISION  COURT  CASK. 

{Reported  5y  B.  F.  FrrcH,  Bbq.>  BarriMUr<a-Laie.) 

Faie  v.  Jamss. 
Grahd  Tbunk  Railway,  GamUheet. 

DMMUm  Court  AdL,  S9Vic  tk.  K  {OnLJ-^mriadietioA  of 
DMtion  Co%rt  under  garnishee  ciaueee — Foreiffn  rxutcoy  / 
—PloM  oS  biMiiuit. 

Beotion  7,  ■ubHMo.  1,  of  the  Ontario  IMvtslon  Conrt  Art, 
82  Vio.  ch.  83,  provides  that  the  gamiBhee  suhuoods 
shall  iMue  "  oot  of  the  Division  Court  of  tiie  diviaion  in 
which  ^e  garnishee  lives  or  carriee  on  bosineaa.'* 

BMl,  in  case  of  a  foreign  railiray  doing  business  within 
this  Province,  to  mean  that  prooeedinas  may  be  taka 
In  the  division  in  which  the  princip^  oJBces  for  tbe 
Province  are  located. 

By  29  ft  SO  Vie.  ch.  9S,  the  Onmd  Tnmk  Bailway  Co.. 
whose  head  office  is  at  Montreal,  leased  the  Buffalo  and 
Lake  Huron  Bailway,  whose  principal  offices  were  at 
Brantford. 

iETsJd,  that  garnishee  proceedings  against  the  Companj 
were  properly  taken  at  Biantford. 

[Brantford,  VSl^—Jwm^  Co.  J.] 

In  this  case  the  primary  creditor  took  gar- 
nishee proceedings  under  82  Vic.  cb  28,  against 
the  Grand  Trunk  Railway  Companj  at  Brant- 
ford, it  being  the  principal  station  on  the  Brant- 
ford line  known  as  the  Buffalo  and  Lake  Haron 
Railway,  and  which  had  been  leased  by  tbe 
former  company.  Tbe  debt  was  for  wages  due 
the  primary  debtor  for  services  on  this  branch 
line,  and  the  cause  of  action  arose  at  Brantford 
It  was  objected  by  the  garnishees  that  the  Divi- 
sion Court  of  the  County  of  Brant  has  no  jaris- 
diction  over  the  Grand  Trunk  Railway  Company 
under  the  garnishee  clause  of  the  above  act, 
Inasmuch  as  the  company  do  not  reside,  live,  or 
oarry  on  business  within  the  meaning  of  the  act 
anywhere  or  in  any  place  in  the  County  of  Brant, 
and  that  they  do  not  so  reside,  live  or  carry  on 
business  anywhere  than  in  the  City  of  Montreal, 
in  the  Province  of  Quebec. 

JoNBS,  Co.  J. — Where  the  garnishee  proceed- 
ing are  taken  00  a  judgment  already  recovered 
against  the  primary  debtor  by  the  6th  section  of 
our  last  Division  Courts*  Act,  sub-section  4,  the 
summons  must  issue  fW)m  the  court  of  the  divi- 
sion in  which  the  garnishee  resides  or  carries  on 
business.  Although  the  phraseology  of  tbe  two 
sections  is  slightly  different,  the  provisions  are, 
I  think,  substantially  the  same. 

The  debt  owing  by  the  garnishees  in  this  case 
to  the  primary  debtor  was  for  wages  ciroed  and 
payable  at  the  Brantford  stalion,  within  this 
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divisioo.  Had  the  primary  debtor  sued  the 
garnbbees  for  tbeee  wages  the  suit  coald  haTe 
been  entered  and  tried  in  this  conrt,  as  tbe  whole 
cause  of  actio  a  arose  in  this  division.  I  mention 
this,  as  in  the  argument  before  me  a  good  deal 
of  stress  was  laid  by  the  connse)  for  the  gar- 
nishees, upon  the  hardship  they  would  be  sub- 
jected to  could  they  be  called  upon  to  answer 
such  suits  as  these  at  every  Division  Court  along 
the  line.  I  think  there  la  nothing  in  this  argu- 
ment, for  these  garnishees  may  now  be  sued 
as  defendants  in  any  such  court,  provided  the 
cause  of  action  arose  there  ;  and,  as  a  rule,  it  is 
more  convenient  to  both  parties  that  a  oaae 
should  be  tried  in  the  division  where  the  cause 
of  action  arose,  and  where  the  witnesses,  if  any, 
vrould  probably  reside,  than  it  would  be  to  try  it 
at  Montreal  or  any  other  place  where  the  gar- 
nishees might  carry  on  business. 

In  the  English  authorities  cited  by  the  gar- 
nishees the  same  argument  of  inconvenience  was 
raised,  and  it  had  a  considerable  weight  with  tbe 
court,  but  there  a  defendant  can  only  be  sued  in 
the  district  where  be  resides  or  carries  on  bnsi- 
Deas,  except  the  special  leave  of  the  jotlge  is 
obtained  to  sue  him  whete  ttte  cause  of  action 
arose ;  but  by  our  Division  Courts  Act,  as  already 
remarked,  it  is  optional  with  the  plaintiff  to  bring 
^  his  action  either  in  the  division  where  tbe  defen- 
dant resides  or  where  the  cause  of  action  arose. 
Tbe  main  question,  however,  is  whether  the 
garnishees  carry  on  business  within  tbe  meaning 
of  tbe  Act,  at  Brentford.  Tbe  evidence  shewed 
that  tbe  debt  owing  by  tbe  garnisbeee  to  the 
primary  debtor  was  for  wages  due  the  primary 
debtor  for  services  on  the  branch  line  of  the 
railway  from  Buffalo  to  Goderich,  and  that  the 
cause  of  action  arose  at  Brentford,  which  is  the 
principal  station  on  that  line.  This  branch  line 
was  originally  built  and  owned  by  the  Buffalo, 
Brentford  and  Qoderioh  Railway  Company  as  an 
independent  line.  Brantford  was  tbe  principal 
station,  and  the  bead  offices  of  tbe  company  were 
situate  at  that  place.  The  manufacturing  and 
repairing  shops  for  the  whole  road  were  also 
located  there.  That  company  becoming  involved 
sold  their  road  to  the  Buffalo  and  Lake  Huron 
Railway  Company,  who  continued  and  extended 
the  same  business  that  the  old  company  had  car- 
ried on  at  Brantford,  at  which  place  tbe  head 
offices  of  tbe  company,  and  tbe  machine  works 
oud  manfaeturing  and  repairing  shops  for  the 
road  were  still  continued. 

Tbe  Buffalo  and  Lake  Huron  Railway  Com- 
pany leased  their  road  to  the  garnishees.  See  29 
&  80  Vic.  ch.  92. 

The  garnishees  have  still  continued  the  work- 
shops at  Brantford,  where  they  have  a  superin- 
tendent of  thoee  works,  Mr.  Jones,  who  employed 
the  primary  debtor.  They  have  also  there  a 
local  superintendent  of  the  line,  Mr.  Larmour, 
who  acts  under  instructions  received  by  him  from 
Montreal,  at  which  latter  place  tbe  chief  officer 
of  tbe  company  in  Canada  are  situate.  The 
general  manager  again  receives  his  instruetions 
from  the  Boai^  of  Directors  in  London,  England. 
where  the  head  office  of  the  company  is  situate. 

I  think  from  the  above  consideration  that 
Brantford  stiiods  in  a  different  position  from  that 
of  a  prinoipnl  station.  It  appears  to  be  the 
place  where  tbe  business  of  tbe  line  is  centred 
and  carried  uo. 


The  case  of  In  rt  Brown  ^  The  London  and 
North  Wettem  Railway  Co,,  4  B.  &  8.  826.  is 
cited  by  the  garnishees  to  shew  that  a  railway 
corporation  only  carries  on  business  within  the 
meaning  of  the  English  County  Court  Act,  at 
tbe  place  where  their  head  office  is  situate  and 
the  general  business  of  tbe  company  is  transact- 
ed. But  in  tbe  above  case  the  defendants  had 
their  bead  office  and  general  place  of  busi- 
ness in  England,  ifbere  they  might  be  sued. 
Suppose  their  bead  office  was  in  France /ind  the 
business  in  England  was  carried  on  through 
instruction  from  such  head  office,  would  it  be 
held  that  the  company  did  not  carry  on  business 
in  England,  and  therefore  thai  they  could  not  be 
sued  there  T 

The  case  I  have  supposed  is  very  mnoh  like 
the  position  of  tbe  Grand  Trunk  Railway  Co.  as 
respects  this  Province.  Tbe  City  of  Montreal, 
where  tbe  garnishees  have  their  chief  offices  in 
Canada,  is  not  in  this  Province,  and  our  courts 
have  no  jurisdiction  there.  It  is  unto  us  a  foreign 
sountry.  To  compel  the  plaintiff  to  go  there  to 
prosecute  this  matter  would  be  to  deny  him  any 
relief,  for  the  Act  under  which  these  prooeediags 
are  taken  does  not  apply  to  that  Province. 

When  therefore  the  Legislature  enacts  that 
these  proceedings  may  be  taken  against  a  gar- 
nishee at  tbe  place  where  be  oarries  on  his 
business,  it  must  mean,  I  think,  where  the  busi- 
ness is  carried  on  in  this  Province.  To  put  any 
other  construction  on  the  aot  would  be  to  render 
its  provisions  nugatory. 

Now  the  Baffalo  and  Goleriob  line  of  railway 
is  a  distinct  branch  not  owned  by  the  garnishees, 
like  their  main  line,  but  leased  by  them  and 
worked  under  a  special  arrangement  with  tbe 
Buffalo  and  Lake  Huron  Railway  Company*  If 
the  question  is  as  to  what  place  in  this  Province 
the  garnishees  carry  on  their  business  as  regards 
this  line,  I  think  tbe  answer  would  be  Brantford, 
for  the  reasons  I  have  already  stated,  and  as  I 
think  it  my  duty  to  put  such  a  construction  on 
tbe  act  as  will  give  effect  to  its  provisions,  I 
hold  that  the  proceedings  have  in  this  case  been 
properly  instituted  in  this  court,  and  that  I  have 
jurisdiction  in  the  matter. 

If  it  should  be  held  that  the  garnishees  could 
not  be  proceeded  against  at  Brantford  on  the 
ground,  that  although  their  principal  business 
as  regards  this  line  is  carried  on  here,  yet  that 
it  is  so  carried  on  under  instructions  from  Mon- 
treal, would  it  not  in  effect  be  saying  that  neither 
could  they  be  proceeded  against  at  Montreal, 
because  the  business  there  is  carried  on  under 
instruetions  from  tbe  head  office  in  England. 


RiOHARD  A.  Dawsoit.  the  colored  graduate  of 
the  Law  Department  of  the  University  of  Chicago, 
was  lately  awarded  a  oertifioate  of  good  moral 
character  by  the  Superior  Court  of  Chicago, 
with  a  view  to  his  future  admission  to  tbe  bar, 
upon  the  motion  of  B.  W.  Ellis,  of  the  Chicago 
bar.  who  was  formerly  a  slaveholder  in  the  State 
of  Arkansas.    Verily  the  world  moves. 


*  Since  giving  thifl  Jadgmant  tbe  Orand  Trank  Railway 
have  pttfchased  tho  Baffilo  and  Lake  Haroa  lino,  and  the 
parchaaa  was  ratiiled  by  an  Act  of  last  Session,  3d  Vic  cap. 
29  (Can.).— Eds.  L.  J. 
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FNITED  STATES  BBPOBTS. 


SUPREMB  COURT  OF  MICHIGAN. 

City  or  Detroit  t.  Blakkbt  and  Win. 

( Continued  from  page  1 76  ) 

In  order  to  get  at  the  true  ground  of  liability, 
the  opioioD  goes  on  to  determine,  first,  whether 
townships  and  other  public  bodies,  not  being 
incorporated  oities  or  ▼illages,  are  liable,  and 
shows  conclusively  that  they  are  not,  and  the 
oourt  arrives  at  this  conclosion  not  on  the  basis 
of  an  absence  of  duty  or  an  absence  of  means, 
but  because  their  duties  are  duties  to  the  public 
and  not  to  individuals.  Full  citations  are  made 
from  the  Baglish  cases  which  were  cited  before 
us,  and  alsofrom  the  American  oases.  The  ease 
of  Young  v.  ComnMaiontTt  of  Roads,  2  N.  and 
McC-,  687,  is  cited  appro^ngly,  and  the  follow- 
ing language  is  quoted  as  expressing  the  correct 
idea :  **  When  an  o^oer  has  been  appointed  to 
act,  not  for  the  public  in  general,  but  for  indi- 
viduals in  particular,  and  from  each  individual 
receives  an  equivalent  for  the  services  rendered 
him,  he  may  be  responsible  in  a  private  action 
for  a  neglect  of  duty,  but  when  the  officer  acts 
Iror  the  public  in  general,  the  appropriate  remedy 
for  his  neglect  of  duty  is  a  public  prosecution." 
In  another  part  of  the  opinion,  sheriff's  are  given 
as  examples  of  the  former  and  highway  commis- 
sioners of  the  latter  class  of  officers  The  oases 
cited  do  not  all  require  the  consideration  for  the 
services  to  come  from  individuals,  but  they  all 
require  the  services  to  be  due  to  individuals  and 
not  to  the  public,  and  to  spring  from  eontraet 
The  English  cases  are  review^  in  the  Mersey 
Dock  Cates,  1  H.  of  L  Cases,  N.  8,  93 ;  I  H.  & 
N.  498;  8  Id.  164,  and  exemplify  this.  Thus 
the  liability  to  repair  a  sea  wall  is  in  favor  of 
those  who  own  the  property  adjacent;  the  lia- 
bility to  keep  docks  safe  of  access  in  favor  of 
those  who  have  occasion  to  require  their  use 
upon  the  customary  terms ;  the  liability  to  keep 
toll  bridges  safe  in  favor  of  those  who  use  them. 
But  there  is  no  instance  of  liability  where  the 
public  is  interested  directly,  and  in  those  oases 
where  the  obligation  rests  upon  the  consideration 
of  corporate  franchises,  the  duty  has  always  been 
towards  individuals,  although  the  consideration 
moved  from  the  state.  The  decisions  upon  this 
sustain  the  views  of  Judge  Selden  conoeming  his 
premises,  but  there  Is  some  difficulty  in  reaching 
bis  conclusions  through  them.  It  is  admitted 
everywhere,  except  in  a  single  ease  in  Maryland, 
that  there  is  no  common  law  liabaility  against 
ordinary  municipal  corporations,  such  as  towns 
or  counties,  and  that  they  cannot  be  sued  except 
by  statute.  It  has  also  been  uniformly  held  in 
New  York  as  well  as  elsewhere,  that  publio  offi- 
cers whose  offices  are  created  by  act  of  the  legis- 
lature, are  in  no  sense  municipal  agents,  and 
that  their  neglect  is  not  to  be  regarded  as  the 
neglect  of  the  municipality,  and  their  misconduct 
is  not  chargeable  against  it  unless  it  is  authorised 
or  ratified  expressly  or  by  implication.  This 
doctrine  has  been  applied  to  cities  as  well  as  to 
all  other  corporations.  Barney  v.  Lowell,  98 
Mass  570;  Whiter.  Philipeton,  10  Meto  ,  108; 
Morcer  v.  Leicester,  9  Mass.,  247;  Bigdow  v. 
Randolph,  14  Gray,  641  ;  Wolcott  v.  Swan^eoit, 
1  Allen,  101 ;  Young  v.  ConCr  of  Roads,  2  NotL 


&  McCord,  6.37;  Pack  t.  Mayor,  4  Seld.,  222; 
Martin  t.  Mayor  of  Brooklyn,  1  Hill,  545;  Bari- 
leU  ▼.  Crosier,  17  J.  R.,  488;  Morey  ▼.  Nevfant, 
8  Barb.,  606;  Eastman  t.  Meredith,  86  N.  Y. 
284;  Myde  v.  Jamaica,  27  Vt.  448;  LorUtard  v. 
Town  of  Monroe,  11  N.  T.  892;  MUeheU  t.  Rock- 
land, 62  Maine,  168 — and  the  nnmeroas  cases 
which  exonerate  cities  from  liabilities  for  net 
enforcing  their  police  laws  so  as  to  prevent  dam- 
age, rest  upon  a  rery  similar  basis. — Hovell  v. 
Alexandria,  3  Peters.  898;  Lepy  t.  Mayor,  1 
Sandf ,  S.  C.  465;  Proctor  t  Lexington,  13  *B. 
Monroe,  609;  Howe  v.  New  Orleans,  12  L^*- 
Ann.,  481  ;  Western  Reserve  Colleger.  Cleveland, 
12  Ohio  St..  875;  Brinkmeyer  r!  Eoansvitle,  29 
Ind,  187;  Griffin  v.  Mayor,  9  N.  Y.  456.  In 
Eastman  t.  Meredith,  36  N.  H  ,  284,  the  distinc- 
tion between  the  English  and  American  munici- 
pal corporations  is  clearly  defined.  The  former 
often  hold  special  property  and  franchisees  of  a 
profitable  nature,  which  they  have  received  upon 
conditions,  and  which  they  can  hold  by  the  same 
indefeasible  right  with  individuals.  But  Ameri- 
can municipalities  hold  their  functions  merely 
as  gpveming  agencies.  They  may  own  private 
property  and  transact  business  not  strictly  moni- 
cipal,  if  allowed  by  law  to  do  so,  just  as  private 
parties  may,  and  with  the  same  liabiliry;  bat 
their  public  functions  are  all  held  at  suflerance, 
and  their  duties  may  be  moltiplied  and  enforced 
at  the  pleasure  of  the  legislature.'  They  hare 
no  choice  in  the  matter ;  they  have  no  privileges 
which  cannot  be  taken  away,  and  they  derive  no 
profit  from  their  care  of  the  publio  ways  and  the 
exeention  of  their  public  functions.  Thej  differ 
from  towns  only  in  the  extent  of  their  powers 
and  duties  bestowed  for  pvblio  purposes,  sad 
their  ImpFovemeBts  are  nndv  by  tsxatioa,  jast 
at  they  are  made  oo  a  smaller  seals  in  tsvas  and 
oonnties.  In  the  ease  of  Bailey  v.  Mnyor,  .$ 
Hill,  688,  it  was  intimated  by  Judge  Nelson  that 
the  state  could  not  compel  the  city  to  accept  itd 
charter,  and  in  Child  v.  Boston,  the  fact  that 
the  sewerage  system  had  been  left  to  vote  and 
been  accepted,  was  held  to  make  it  a  private  and 
not  a  public  matter.  The  sewer  cases  have,  in 
several  Instances,  gone  upon  this  latter  notion. 
It  is  not  necessary  to  discuss  that  question  here, 
because  streets  are  not  private  and  because  in 
this  state  at  least,  no  municipality  can  exercise 
any  powers  except  by  sUte  permission,  and  every 
municipal  charter  is  liable  to  be  amended  at 
pleasure.  The  charter  of  Detroit  has  undergone 
most  radical  changes.  It  is  impossible  to  sos- 
tun  the  proposition  that  those  charters  rest  on 
contract,  and  it  is  impossible  as  Judge  Selden 
demonstrates,  to  find  any  legal  warrant  for  any 
other  ground  for  distinguishing  the  liability  of 
one  municipal  body  from  that  of  another.  There 
is  no  basis  or  authority  for  any  saeh  distinction 
oonoerning  the  consideration  on  which  their 
powers  are  granted,  and  it  rests  npon  simple 
assertion;  and  yet  the  decision  stands  in  New 
York  as  anthority  for  all  that  is  claimed  here, 
because  although  in  the  case  in  which  the  opinion 
was  given  in  the  Supreme  Court,  it  was  n^t 
called  for,  yet  in  the  case  of  Biekox  v.  Tm^tcet 
of  PlatUlurg,  16  N.  Y.,  161,  in  which  it  w:ii 
adopted  as  the  opinion  of  the  Court  of  Appert  s 
the  mischief  was  a  mere  neglect  to  repair,  when 
the  street  had  been  obstructed  by  an  indi\iJail 
excavation  for  a  short  timo. 
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It  is  impossible  to  harmonise  the  decision  with 
the  previous  decisions  exempting  corporations 
from  respoDsibilitj,  becaase  public  officers  were 
not  their  agents.  It  is  no  easier  to  sustain  it  in 
the  face  of  the  uniform  decisions  denying  lia- 
bility for  failure  to  enforce  their  police  regula- 
tions. The  authorities  which  make  corporations 
linble  on  the  gronod  of  oonditions  attached  to 
their  franchises,  go  verj  for  towards  compelling 
them  to  respond  as  absolately  bound  to  prevent 
mischief,  and  the  general  reasoning  on  which  most 
of  the  opini  ins  rest,  aud  the  criticisms  made  noon 
former  decisions — which  it  is  asserted,  went  alto- 
gether too  far  in  creating  liability — all  are  de- 
Bigned  to  show,  and  do  show  very  forcibly,  that 
Bimply  as  municipal  corporations  apart  from  any 
contract  theory,  no  public  bodies  can  be  made 
respoD!(ib}e  for  official  neglect,  inTolfingno  aotiTe 
misfeasance. 

There  is  no  such  distinction  recognised  in  the 
law  elsewhere.  In  City  of  Providence  ▼.  Clapp,  17 
Howard.  101,  the  United  States  Supreme  Court, 
through  Judge  Nelson,  held  that  cities  and  towns 
were  alike  in  their  responsibility  and  in  their 
immunity.  In  County  officert  of  Anne  Arundel 
T.  Duckettj  20  Md.,  468,  a  county  was  held  res- 
ponsible to  the  fullest  extent.  In  New  Jersey 
in  Freeholders  of  Stusez  t.  Strader^  8  Harrison, 
108;  County  Freeholders  of  Essex,  27  N.  J.,  416; 
Livermore  v.  Freeholders  ofCdmden,  29  N.  J.,  246, 
and  2  Vroom,  607,  Pray  v.  Mayor  of  Jersey  City, 
82  N.  J.,  894,  the  cases  were  all  rested  on  the 
same  principles,  and  cities  were  exonerated  be- 
cause towns  and  counties  were.  The  snggestion 
of  Judge  Selden  has  been  eaoght  at  by  some 
courts  since  the  decision,  and  has  been  carried  to 
its  legitimate  results,  as  in  Jones  t.  New  Haven, 
84  Conn.,  1,  where  the  damage  was  caused  by  a 
falling  limb  of  a  tree.  But  so  far  as  we  have 
seen,  even  the  cases  which  are  decided  on  this 
ground,  do  not  hold  that  towns  do  not  receive 
their  powers  upon  a  consideration  as  well  as 
cities.  That  question  still  remains  to  be  handled 
n  those  courts. 

It  is  utterly  impossible  to  draw  any  rational 
distinction  on  any  such  ground.  It  is  competent 
for  the  legislature  to  give  towns  and  counties 
powers  as  large  as  those  granted  to  cities.  £aoh 
receives  what  is  supposed  to  be  necessary  or 
convenient,  and  each  receives  this,  because  the 
good  government  of  the  people  is  supposed  to 
require  it.  It  would  be  contrary  to  every  prin- 
ciple of  fairness,  to  give  special  privileges  to  any 
part  of  the  people  and  then  deny  to  others,  and 
such  is  not  the  purpose  of  city  charters.  In 
England  the  burgesses  of  boroughs  and  cities 
have  very  important  and  valuable  privileges  of 
an  exclusive  nature  and  not  common  to  all  the 
people  of  the  realm.  Their  charters  are  grants 
of  privilege  and  not  mere  government  agencies. 
Their  free  customs  and  liberties  were  put  by  the 
great  charter  under  the  same  immunity  with  pri- 
vate freeholds.  *  But  in  this  state  and  in  this 
countrj'  generally  they  are  not  placed  beyond 
legislative  control.  The  Dartmouth  College  case 
which  fii:8t  established  charters  as  contracts,  dis- 
tinguislied  between  public  and  private  corpora- 
tions, and  there  is  no  respectable  authority  to  be 
found  anywhere  whioh  holds  that  either  offices  or 
municipal  charters  generally  involve  any  rights 
of  property  whatever.  They  are  all  created  for 
public  utei)  aud  subject  to  public  control. 


We  thinlc  that  it  will  require  legislative  action 
to  create  any  liability  to  private  suit  for  non- 
repairs of  public  ways.  Whether  such  responsi- 
bility should  be  created,  and  to  what  extent  and 
under  what  circumstances  it  should  be  enforced, 
are  legislative  questions  of  importance  and  some 
nicety.     They  cannot  be  solved  by  courts. 

Judgment  Reversed, 
CooLBT,  J. I  dissented. 


(Note  by  Editor  of  American  Law  Review. ) 

[The  foregoing  case  is  one  that  cannot  fail  to 
be  of  interest  to  the  profession,  inasmuch  as  it 
concerns  an  important  question  affecting  a  great 
number  of  our  munieipalities  to  a  very  large 
extent,  and  is,  at  the  samu  time,  a  departure 
from  the  doctrines,  which  have  been  supposed 
to  have  been  adopted  by  the  English  courts  and 
those  of  some  of  the  American  States.  The 
question  is  by  no  means  free  from  difficulty;  and 
we  cannot  fairly  say  that  we  have  been  able  to 
devote  sufficient  time  to  an  examination  and 
anslysis  of  the  oases  bearing  upon  the  point,  to 
enable  us  to  speak  confidently  of  the  exact  weight 
of  authority  against  the  decision  here  made. 
There  seems  to  be  no  question,  whatever,  that 
the  New  Tork  Courts  have  adopted  a  rule  more 
in  conformity  with  the  dissenting  opinion  in  this 
case  than  with  that  of  the  majority.  In  Davenport 
V.  Ruekman,  87  N.  Y.,  668,  the  rule  is  thus  stated: 
When  the  streets  or  sidewalks  of  the  city  of  New 
Tork  are  out  of  repair  through  the  neglect  of 
the  corporation,  it  is  liable  to  an  action  for  suoh 
neglect,  at  the  suit  of  the  person  injured,  whether 
the  injury  arises  from  some  act  done  by  the  cor- 
poration, or  from  an  omission  of  duty  on  their 
part.  And  the  same  doctrine  is  found  in  numer- 
ous earlier  decisions  in  that  state,  most  of  which 
are  referred  to  in  the  opinion  in  the  case  under 
review.  The  rule  is  thus  stated  in  a  late  case 
in  the  Supreme  Court  of  New  York  :  **  Whatever 
may  be  the  case  in  regard  to  commissioners  of 
highways  in  towns,  a  different  and  more  stringent 
rule  appears  to  have  been  applied  to  corporations 
and  the  trustees  of  a  village  :"  Hyatt  v.  The 
Trustees  of  the  VUlaye  of  Rondout,  44  Barb.,  886. 

And  in  Wendell  t.  The  City  of  Troy,  4  Keyes. 
N.  T.  Court  of  Appeal,  261,  the  city  was  held 
responsible  for  an  injury  to  the  plaintiff,  by 
means  of  the  defective  construction  of  a  drain 
under  the  street,  whereby  it  caved  in,  although 
built  by  a  private  person  for  his  own  convenience 
by  permission  of  the  city  authorities.  The  New 
Tork  cases  seem  to  go  the  full  length  of  making 
cities  and  villages  responsible  for  all  damage 
caused  by  any  failure  to  perform  the  duties  im- 
posed by  their  charters,  on  the  ground  that  hav- 
ing sought  special  acts  of  incorporation  they  are 
bound,  as  corporations,  to  the  performance  of  all 
the  duties  imposed  by  such  charters,  as  condi- 
tions voluntarily  assumed  by  the  corporations, 
impliedly  at  least,  by  reason  of  the  acceptance 
of  the  charters  containing  such  conditions.  And 
the  case  of  Jones  v.  The  City  of  New  Haven, 
84  Conn.  1,  seems  to  go  much  upon  the  same 
ground,  except  that  there  the  matter  came  spe- 
cially under  one  of  their  own  by-laws,  in  regard 
to  which  there  might  seem  to  be  less  qu<;stion 
than  if  the  duty  had  been  imposed  by  the  legis- 
lature as  a  public  duty  or  burden. 

The  general  doctrine  that  a  public  officer  is 
not  reeponsible  for  the  misoondoot  of  bis  subor- 
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dinates,  although  his  appointees,  has  been  recog- 
nised from  an  early  day :  Lom  ▼.  Cotton,  1  Ld. 
Ray.  646,  where  the  action  was  against  the  post- 
master general  for  the  default  of  his  deputies. 
The  case  of  the  Mayor  of  Lime  Regit  T.  Henley, 
8  B.  &  Ad.  77 ;  S.  C.  2  CI.  &  Fin.  831,  was  an 
action  for  injury  to  the  defendant's  land  by  rea- 
son of  the  plaintiffa  failing  to  repair  oerUin  sea 
walls  appertaining  to  their  muuioipality,  and 
which  the  condition  of  their  charter  obliged  them 
to  maintain  and  keep  in  repair.  The  case  was 
first  decided  by  the  Common  Pleas,  io  favor  of 
the  present  defendant,  6  Bing.,  91,  and  came  for 
hearing  on  writ  of  error  in  the  King's  Bench. 
Lord  Tenterden,  Gh.  J.,  gave  judgment  fbr  the 
defendant,  upon  the  ground  that  the  corporation 
by  accepting  its  charter  became  bound  to  perform 
all  its  conditions,  and  whocTer  suffered  damage 
through  any  default  in  that  respect,  may  have 
an  action  and  the  public  may  haTC  redress  for 
such  defaults  by  indictment 

The  subject  has  been  more  or  less  considered 
by  the  £ngli8h  courts  since  that  time  ;  but  the 
case  of  the  Mersey  Doeke  ▼.  (Hbhs,  and  the  same 
V.  Penhailow,  1  H.  Lds.  Cases,  N.  S.  98—128; 
S.  C,  1  H  &  N.  489;  8  id.  164,  seems  to  h«>re 
put  the  question  at  rest  there,  so  far  as  the  points 
inTolved  in  the  latter  case  are  concerned.  The 
injury  complained  of  here  occurred  by  reason  of 
the  docks  being  out  of  repair.  The  plaintiffs  are 
a  public  corporation,  created  for  the  purpose  of 
maintaining  the  harbor  of  LiTerpool,  and  are 
required  to  maintain  and  keep  in  repair  suitable 
docks  and  other  harbor  accommodations,  for  the 
use  of  which  they  are  authorised  to  demand  cer- 
tain dues,  which  are  intended  to  maintain  the 
works,  and  are  to  be  lessened  whenerer  they 
produce  more  than  is  required  for  that  purpose. 
The  Court  of  Exchequer  gave  judgment  in  farer 
of  the  corporation,  on  the  authority  of  Metcalfe 
▼.  Hetherington,  11  Exch.  258;  but  this  judgment 
wss  reversed  in  the  Exchequer  Chamber;  8  H. 
&  N.  164,  and  the  judgment  of  the  Exchequer 
Chamber  affirmed  in  the  House  of  Lords.  The 
case  of  Gibbs  was  heard  on  demnrrer  to  the  de- 
claration which  contained  the  aTerment  that  the 
company  knowing  that  the  dock  and  its  entraiAe 
was,  by  reason  of  accumulation  of  mud,  unfit  to 
be  used  by  ships,  did  not  take  due  and  reasonable 
or  any  care  to  put  it  in  a  fit  state,  but  negligently 
suffered  the  dock  to  remain  in  such  unfit  state, 
whilst,  as  they  well  knew,  it  was  used  by  vessels, 
and  that  the  damages  arose  in  consequence. 

The  case  in  the  Exchequer  Chamber  seems  to 
have  been  decided  upon  the  general  ground  that 
a  corporation  created  for  the  purpose  of  main- 
tniniog  public  works,  and  receiving  tolls  or  dues 
for  the  use  of  the  same,  is  bound  to  see  thot  scch 
works  are  kept  io  a  safe  and  fit  condition  for 
public  upe.  This  decision  went  upon  the  autho- 
rity of  The  Laneaeier  Canal  Co.  v.  Pamahy,  11 
Ad.  &  £1.  228,  242.  And  it  was  here  considered 
that  it  made  no  difference  whether  the  tolls  were 
reserved  for  the  benefit  of  the  shareholders,  as 
in  the  last  case  cited,  or  in  a  fiduciary  capacity,  I 
as  in  the  present  case.  And  the  House  of  Lords 
seem  to  have  decided  the  case  upon  this  view. 
Lord  Chanworth,  Chancellor,  said  the  destruction 
was  one  that  could  he  held  to  sffect  the  rights  of 
those  using  the  docks.  Lord  Wensleydale  said, 
if  the  question  were  ree  integra,  and  not  settled 
by  authority,  he  would  be  inclined  to  bold  that  I 


it  oame  within  the  principle  of  the  cft^os  where 
public  officers  have  been  held  not  liable  to  a 
private  action  for  neglect  of  duty  by  servanii 
appointed  by  them.  But  upon  the  former  de- 
cisions he  held  the  judgment  below  must  be 
affirmed.  And  Lord  Westbury  fully  eonearred 
with  the  Lord  Chancellor. 

And4t  seems  to  as  that  this  ease  is  in  itself 
no  sufficient  authority  for  holding   cities   and 
villages  any  more  responsible  for  their  streets 
and  sidewalks  being  out  of  repair  than  are  towns 
ro  counties,  upon  whom  the  duty  of  keeping 
highways  in  repair  is  imposed,  where  it  has  been 
long  settled  there  is  no  responsibility  for  injaries 
occurring  by  want  of  repairs,  unless  imposed  by 
statute.     But  the  earlier  English  cases  held  a 
more  stringent  rule  of  responsibility  in  regard  to 
cities  and  villages  having  special  acts  of  ineor- 
poration,  and  chiefly  upon  the  ground  that  they 
had  accepted  them  voluntarily,  and  thus  assumed 
the  duties  imposed  by  the  charters  thus  accept- 
ed.    How  far  this  distinction  is  well  •founded,  it 
will  not  be  altogether  decisive  of  the  question  to 
inquire.     For,  since  it  has  been  long  settled  that 
such  corporations  are  so  responsible,  it  might 
not  be  entirely  just  to  the  public  to  now  declare 
their  irresponsibility,  when,  but  for  the  role  of 
responsibility  already  established,  the  legislature 
might  have  provided  for  such  responsibility  by 
special  enactments,  as  in  the  case  of  towns.     For 
while  it  may  be  reasoned  with  great  plausibility 
that  there  is  no  good  reason,  aside  from  the 
former  decisions,  to  hold  cities  and  villages  to 
any  higher  degree  of  responsibility  in  regard  to 
damages  occurring  by  reason  of  their  highways 
being  out  of  repair,  than  towns  are  held;  it  may 
at  the  same  time  be  urged  with  great  propriety 
that  they  should  be  held  to  the  same   respousi- 
bility.     But.  under  the  decision  here  made  they 
could  not  be  so  held  ii\_most  of  the  States. 
Since  the  legislatures  have  omitted  in  moat  cases 
it  is  fair  to  presume,  to  impose  the  same  duty 
by  statutes  upon  cities  and  villages,  which  they 
do  upon  towns,  on  the  ground  that  it  is  not  re- 
quired by  reason  of  the  general  principles  of  the 
law  having  already  imposed  that  doty  upon  them, 
this  constdermtion  will  tend  to  show  that  the  res- 
toration of  the  law  to  symmetry  in  this  particular 
will  more  conveniently  come  from  the  legtalature 
than  from  the  courts.     Beyond  this  it  does  not 
occur  to  us  that  any  very  convincing  argument 
can  fairly  be  urged  against  the  decision  of  the 
court  in  this  case.    It  cannot,  we  ^itnlc,  as  a 
general  rule,  be  justly  held  that  towns  are  any 
less  responsible  for  the  oonseqiiences  of  leaving 
the  highway  in  an  vnaafe  condition  than  cities 
and  villages  are.     If  it  requires  a  special  statu- 
tory enactment  to  impose  any  sMi  responsibility 
upon  towns,  we  do  not,  upon  general  prineiples, 
very  well  compretTend  why  it  should  not  require 
the  same  In  the  case  of  cities  and  villages.     Our 
'  only  doubt  would  be  whether  the  symmetry  of 
the  law  upon  this  point  might  not  better  be 
restored  by  the  legislature.  I.  F.  R 


CouHTT  or  ToBK  WniTBR  Asanas  will  com- 
mence on  the  9th  January,  1871. 

PawTBD  BT  Copp,  Clabx  ft  Co.,  OoLOoaans  St.  Toaosra 
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